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PREFACE 

THE  form  which  my  "History  of  English  Law" 
has  now  taken  requires  a  word  of  explanation. 
The  first  volume  was  beg^n  in  1901,  and  the 
second  and  third  volumes  were  finished  in  1909.  From 
1909  to  192 1  I  have  been  writing  the  history  of  the  law 
from  1485  onwards.  I  have,  therefore,  been  engaged 
upon  this  History  of  English  Law  for  twenty  years ;  and 
necessarily  both  the  material  available  for  the  study  of  the 
subject  and  my  own  knowledge  have,  in  the  course  of  that 
time,  increased  considerably.  For  both  these  reasons  it 
has  become  clear  to  me  that  the  first  volume  in  its  original 
form  is  quite  inadequate,  and  that  the  second  and  third 
volumes  need  revision  to  bring  them  up  to  date.  It  has 
also  become  clear  to  me,  as  the  work  on  the  later  volumes 
progressed,  that  the  earlier  volumes  need  revision  in  order 
that  the  whole  work  may  form  a  complete  and  co-ordinated 
whole.  Therefore,  simultaneously  with  my  work  on  the 
later  volumes,  I  have  been  engaged  on  the  work  of  the 
revision  and  co-ordination  of  the  earlier  volumes.  The 
first  volume  is  a  new  book ;  and  the  second  and  third 
have  been  considerably  added  to  and  altered.  The  result 
is  a  continuous  History  of  English  Law  as  a  whole  down 
to  1 700,  and,  in  respect  to  some  parts  of  the  subject,  down 
to  modem  times.  The  mode  of  treatment  appears  from 
the  Plan  of  the  History  which  will  be  printed  at  the  ban- 
ning of  each  of  the  volumes. 

Since  Pollock  and  Maitlands  classic  volumes  only 
carry  the  history  of  English  Law  down  to  the  reign  of 
Edward  I.,  and,  since  Reeves'  volumes  go  no  further  than 
the  reign  of  Elizabeth,  this  is  the  first  volume  of  the  first 
continuous  History  of  English  Law  which  has  ever  been 
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written ;  and  I  hope  that  the  succeeding  volumes  (which 
are  all  written)  will  be  published  without  undue  delay.  In 
an  age  which  has  devoted  so  much  attention  to  historical 
research  it  is  surprising  that  it  should  be  possible  to  make 
such  a  statement  about  the  history  of  so  important  a  sub- 
ject as  English  law.  But,  nevertheless,  it  is  the  fact  that, 
from  the  period  when  Pollock  and  Maitland's  histor)'  ends, 
the  wealth  of  variegated  material  for  the  history  of  Eng- 
lish law  has  never  been  gathered  into  an  ordered  whole. 
On  that  account  the  later  volumes  of  this  history  are 
somewhat  in  the  nature  of  a  pioneer  treatise.     I  can  only 

I  hope  that  the  result  of  the  book  will  be  to  demonstrate, 

'  firstly,  the  essential  incompleteness  of  English  histories  in 
which  no  account  is  taken  of  the  legal  point  of  view,  and 

'  secondly,  the  impossibility  of  gaining  a  complete  grasp  of 
the  principles  of  English  law  without  a  study  of  their 

,  history.  These  two  truths  are  still,  to  a  large  extent, 
unrecognized  ;  and  the  plea  for  the  further  recognition  of 
the  study  of  legal  history  which  I  wrote  twelve  years  ago 
is  almost  as  necessary  now  as  then.  I  can,  however,  say 
"almost  as  necessary,"  and  not  ** quite  as  necessary," 
since  the  Law  Society  has  recently  recognized  the  impor- 
tance of  L^al  History  by  including  it  in  its  Honours 
Examination. 

It   is  well  known  that  publishing  conditions  are  at 

f)resent  difficult.  My  publishers  have  not  unnaturally 
imited  the  number  of  pages  which  each  volume  is  to 
contain.  But  it  has  not  been  possible  in  this  volume,  and 
it  will  not  be  possible  in  many  of  the  succeeding  volumes, 
to  compress  the  history  of  the  topic  dealt  with  within 
these  limits.  It  is  due  to  the  liberality  of  the  President 
and  Fellows  of  St.  Johns  College,  Oxford,  and  of  the 
Warden  and  Fellows  of  All  Souls  College,  Oxford,  that  I 
have  been  able  to  include  in  this  volume  the  necessary 
extra  pages,  and  thus  to  present  a  complete  treatment 
of  the  subject  with  which  it  deals.  That  subject — the 
History  of  the  Judicial  System — seems  to  me  to  afford  a 
good  general  introduction  to  the  far  more  complex  subject 
of  the  history  of  the  law  itself. 

The  general  statement  which  I  made  in  the  preface  to 
the  first  edition  of  Volumes  II.  and  III.  of  this  History 


PREFACE  ix 

as  to  my  obligations  to  the  late  Professor  Maitland  and 
to  others  who  assisted  me  applies  equally  to  this  work. 
Witji  respect  to  this  volume  1  have  to  thank  Dr.  Hazel, 
Fellow  of  Jesus  College,  Oxford,  and  Reader  in  Constitu- 
tional Law  and  Lejral  History  in  the  Inns  of  Court,  for 
giving  me  the  benefit  of  his  valuable  criticism  and  for  help 
in  correcting  the  proof  sheets  ;  and  Mr.  Costin,  Lecturer 
in  History  at  St  John's  College,  and  one  of  the  ablest  of 
the  youngest  generation  of  Oxford  historians,  for  help  in 
correcting  the  proof  sheets  and  for  making  the  list  of 
statutes.  Also,  I  must  not  forget  to  put  upon  record  my 
appreciation  of  the  accuracy  and  intdligence  with  which 
Miss  Sunderland  of  the  University  Typewriting  Office, 
Lloyds  Bank  Chambers,  Oxford,  has  typed  the  difficult 
MS.  of  this  and  the  succeeding  volumes. 

St.  John's  College,  Oxford 
November^  1921 
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BOOK  I 
THE  JUDICIAL  SYSTEM 


INTRODUCTION 

THE  rules  which  govern  the  jurisdiction  and  the 
procedure  of  the  courts  are  the  substantive  part  of 
early  bodies  of  law.  As  these  courts  increase  in 
power  and  enlarge  their  jurisdictions,  the  law  which  they 
apjply  gradually  becomes  more  important  than  the  courts 
which  administer  it  and  the  procedure  by  which  it  is  ad- 
ministered. The  law  becomes  the  substantive  part  of  the 
system  ;  the  procedure  becomes  merely  adjective.  But  a 
body  of  law  which  has  thus  grown  up  bears  upon  it  many 
marks  of  its  origins.  Its  leading  divisions,  and  the  con- 
tents of  many  of  its  most  characteristic  doctrines,  can  often 
be  explained  only  by  a  reference  to  events  in  the  history 
of  the  courts  and  their  procedure. 

The  historian  of  any  legal  system  must  begin  his  tale 
in  the  days  before  the  law  courts  have  made  much  law. 
Legal  history  therefore  must  always  begin  with  the  history 
of  the  courts.  But  the  English  legal  system  has,  through- 
out its  history,  maintained  its  connection  with  the  courts 
more  closely  than  any  other.  This  is  due  mainly  to  two 
causes.  In  the  first  place,  the  different  component  parts 
of  the  English  legal  system  have  been  developed  at  dif- 
ferent periods  in  many  different  sets  of  courts.  Courts  of 
Common  Law,  Courts  of  Equity,  the  Court  of  Admiralty, 
Ecclesiastical  Courts,  the  Council  and  the  Star  Chamber, 
and  many  others,  have  all  contributed  something  to  the 
general  body  of  English  law  ;  and  the  nature  and  extent 
of  their  contributions  cannot  be  appreciated  without  some 
knowledge  of  the  history  of  these  different  courts,  and 
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of  the  principles  upon  which  they  have  acted.  In  the 
second  place  the  main  body  of  English  legal  doctrine  has 
been  and  is  still  being  made  by  means  of  the  decisions  of 
the  courts.  "The  English  jurisprudence,"  said  Burke, 
"hath  not  any  other  sure  foundation,  nor  consequently 
the  lives  and  property  of  the  subject  any  sure  hold,  but  in 
the  maxims,  rules,  and  principles,  and  judicial  traditionary 
line  of  decisions  contained  in  the  notes  taken,  and  from 
time  to  time  published,  called  Reports.  To  give  judgment 
privately  is  to  put  an  end  to  Reports  ;  and  to  put  an  end 
to  Reports  is  to  put  an  end  to  the  law  of  England."  The 
solution  of  modern  l^fal  problems  often  depends  upon  the 
correct  interpretation  of  the  reports  of  very  old  cases ; 
and,  if  these  reports  are  to  be  interpreted  aright,  English 
lawyers  must  know  something  of  the  nature  of  the  courts 
in  which  these  cases  were  decided,  and  something  of  their 
procedure  and  jurisdiction.  Much  more  is  this  knowledge 
necessary  to  an  understanding  of  the  history  of  English 
law.  Indeed,  without  it,  no  profitable  study  of  English 
legal  history  is  possible  For  the  English  judicial  system 
is,  so  to  speak,  the  skeleton  round  which  the  rules  of 
English  law  have  grown  up ;  and  the  gradual  evolution 
of  the  form  of  this  skeleton  has  determined  the  large 
outstanding  characteristics  of  the  ever-growing  body  of 
English  law. 

The  history  of  the  judicial  system  contained  in  this 
Book  will  thus  be  a  general  introduction  to  the  history  of 
the  law.  It  will  indicate  the  main  epochs  in  English 
legal  history,  and  the  origins  both  of  some  of  the  most 
characteristic  features  of  English  legal  institutions,  and 
of  some  of  the  most  important  divisions  of  the  English 
legal  system. 


CHAPTER  I 

ORIGINS 

» 

AT  the  time  of  the  Norman  Conquest  there  was  no  central' 
court  which  r^[ularly^  administered  a  law  common  to  I 
the  whole  country.  English  law  was,  for  the  most  part, 
administered  in  many  different  local  courts;  and  the  law  thus 
administered  was  the  customary  law  of  the  district.  From  the 
books  of  the  beginning  of  the  twelfth  century  which  describe  this 
law,^  we  can  see  that  it  consisted  of  three  main  bodies  of  custom, 
which  corresponded  to  the  three  main  political  divisions  of  the 
country  at  the  time  of  the  Conquest.  There  was  the  Mercian 
law,  the  Dane  law,  and  the  West  Saxon  law.*  They  all  varied 
in  their  contents — indeed,  if  their  provisions  were  tbe  same  on 
any  given  point  such  agreement  was  thoughtjivorthy  of  note ;  ^ 
and  within  these  three  districts  the  customs  oflAfferent  localities 
varied.*  These  variations  were  also  accentuated  by  another  cause. 
At  the  time  of  the  Conquest  what  we  may  call  the  national  system 

^  These  books  are  the  L$g$s  Henrici  Pnmi  composed  about  iiz8 ;  the  Quadri- 
parHtus  (1113-11x8),  of  which  the  third  and  fourth  books  are  missing ;  the  Bilingual 
Laws  of  William  /.;  the  L$g€S  Edwardi  Confissoris,  probably  composed  in  Henry 
I.*8  reign  ;  for  an  account  of  uese  books  see  vol.  ii  Bk.  iii  c.  2.  It  is  only  possible  to 
refer  to  later  volumes  by  the  number  Of  the  volume.  Book,  Part,  and  Chapter.  It  is 
hoped  that  the  fulness  of  the  Table  of  Contents  to  each  volume  will  help  to  render 
this  mode  of  reference  as  little  unsatisfactory  as  possible. 

***Legis  eciam  Anglice  trina  est  partitio  .  .  .  Alia  enim  Westsexie,  Alia 
Mircena,  alia  Denelaga  est,'*  Leg.  Henr.  vi  a;  ibid  ix  9;  cC  for  illustrations  of 
differences  between  these  laws  Leges  Edwardi  Confessoris  xii  and  xxxiii ;  Bilingual 
Laws  of  William  I.  ii  and  viii. 

'  **  Hoc  generale  est  in  Merchenalahe  et  Danelahe  et  Westsaxenelahe," 
Bilingual  Laws  of  William  I.  xxi. 

*  See  e.g.  Leg.  Henr.  hdv  z,  where  a  custom  of  Hampshire  is  mentioned ;  and 
these  local  customs  continued  to  exist  for  some  time  after  the  Curia  Reffis  had  begun 
to  establii^  a  common  law.  Thus  Glanvil  in  his  Prologue  speaks  of  the  **  confused 
multitude  of  these  customs,**  and  xiv  8,  he  speaks  of  pleas  heard  by  the  sheriff 
which.  '*  secundum  diversas  diversorum  comitatuum  consuetudines  tractari  habent 
et  terminari ;  **  and  Bracton,  1  z  a,  says,  *'  Habent  enim  Anglici  plurima  ex  consue- 
tudine  quae  non  habent  ex  lege ;  sicut  in  diversis  comitatibus,  civitatibus,  burgis,  et 
villis,  ubi  semper  inquirendum  erit  quae  sit  illius  loci  consuetudo,  et  qualiter  utantur 
consuetudine  qui  consuetudines  allegant.** 
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of  local  courts — ^tbe  system  of  commonal  coorts* — ^idiich  ad- 
ministered this  customary  law,  jkas  overshadowed  by  the  existence^ 
all  over  the  country,  of  variowmndiise  and  odier  private  juris- 
dictions  belonging  to  the  larg^landowners^  both  lay  and  ecdesi- 
asticaL'  Theresult  was  that,  at  the  time  of  the  Conquest,  England 
was  covered  widi  a  network  of  competing  courts  and  conflicting 
jurisdictions  which  had  "  their  roots  in  various  principles,  in  various 
rights,  the  rights  of  the  king,  of  the  churdi,  of  feudal  lords,  of 
ancient  conmiunitie&"  '  The  political  dissension  whidi  enabled 
the  Normans  to  conquer  the  country  was  reflected  in  the  diversity 
of  the  laws  and  the  courts  by  whidi  it  was  governed. 

The  immediate  effect  of  the  Norman  Conquest  was  to  increase 
rather  than  to  diminish  this  confused  mass  of  local  customs. 
The  twjjfth  century  Taw"  liboks  \  show  that  to  fliein  had  been 
added^an  admixture  of  Norman  laws  and  customs,  and  some  frag- 
inents  6t  tne  caron  anfKomari  Taw.*  Nor  was  there  any  change 
in  tfld  various  local  courts  which  administered"  "Qiese  customs. 
But  tfie  x^lorman^Xonquest"  313  "give  England  what  she  most 
wanted — a  strong  ruler  with  the  power  and  the  will  to  make  his 
influence  felt  throughout  the  country;  and  this  strong   ruler 

Soverned  through  a  royal  court  stafied  by  the  ablest  men  of  the 
ay.^  Already  at  the  beginning  of  the  twelfth  century  this  royal 
court  was  making  its  influence  felt  upon  the  law  of  the  country. 
The  most  important  of  these  twelfth  century  law  books — the 
Z^ts  Henrid  Primi — recognized  the  law  of  this  court  as  a 
fourth  species  of  law,  superior  to  the  tribal  customs  of  the  West 
Saxons,  the  Mercians,  and  the  Danes  in  its  universality,  its 
stability,  and  its  power.^  Under  Henry  1.  this  strong  central  court 
was  b^^inning  to  get  soooe  definite  organization ;  ^  but  as  yet  much 
dq)ended  <mi  the  personality  of  the  king.  Under  a  weak  king, 
like  Stephen,  the  nascent  central  government  disappeared.  But 
under  Henry  IL  it  was  so  revived  and  strengthened  that  we  can 
see  the  beginnings  of  distinct  departments  of  govemmoit ;  and, 
what  is  most  important  from  the  point  of  view  of  l^[al  history, 
its  jurisdiction  was  so  strengthened  and  extended  that  we  can  see 
the  beginnings  of  a  centralized  judicial  system  whidi  administered 
a  law  common  to  the  whole  country.*  It  is  this  centralized 
judicial  system  whidi  will  gradually  reduce  the  local  courts  to 
insignificance,  and  substitute  one  common  law  for  that  confused 

1  Below  5-15.  *  Below  17-24.  '  P.  and  M.  i  5x3. 

^  Above  3  n.  X.  *  VoL  ti  Bk.  ui  c.  2.  '  Below  3a,  33-41. 

^**LecifteciainAnglicetriiiaeslpartitio  .  .  .  pretertremendom  regie  majesUtis 
tttiilaiiiiit  (sc)  impennm,'*  Leg.  Henr.  ▼!  x  ;  *'  Legis  eciam  trina  est  paittdo;  et  ad 
eandrm  distanoam  sopemmt  resis  pladta  citriae,  quae  osas  et  coosoetadines  tttafr 
una  temper  tmmobUitate  aervat  ooiqiie,**  ibid  ix  9. 

•  Below  43,  49.  »  Below  47-53. 
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mass  of  local  customs  of  which  the  law  of  England  had  formerly 
consisted 

The  beginnings  of  this  centralized  judicial  system  and  this 
common  law  were  due  to  the  power  of  the  crown.  But  the 
abuse  of  the  large  powers  of  the  crown  by  John  produced  a 
national  uprising  which  resulted  in  the  granting  of  Magna  Carta. 
Naturally  some  of  the  clauses  of  Magna  Carta  dealt  with  the 
new  centralized  judicial  system  which  had  just  begun  to  make 
its  influence  felt  A  few  of  these  clauses  represented  the  views 
of  the  great  nobility  who  disliked  a  system  which  was  the  most 
efficient  curb  on  feudal  disorder.  But,  for  the  most  part,  the 
new  central  organization  was  regulated,  not  destroyed.  Its 
continued  existence  was  taken  for  granted ;  and  thus  the  future 
of  a  centralized  judicial  system  and  a  common  law  was  assured.^ 

This  summary  of  the  chtet  events  m  tne  nistory  oi  ihe  Judicial 
system  down  to  the  granting  of  Magna  Carta  indicates  the  main 
divisions  of  the  subject  I  shall  deal  firstly  with  the  history  of 
the  local  jurisdictions ;  secondly  with  the  Curia  Regis  and  the 
beginnir^s  of  a  centralized  judicial  system ;  and  thirdly  with  the 
clauses  of  Magna  Carta  relating  to  this  judicial  system. 

I.  The  Local  Jurisdictions 

The  local  jurisdictions  of  the  country  were  either  courts  of 
the  different  communities  into  which  the  country  was  divided, 
or  they  were  courts  whicb-were  held  by  the  large  landowners  lay 
or  ecclesiastical.  The  first  set  of  courts — the  communal  courts 
— represent  a  national  system  of  jurisdiction  and  government 
The  second — the  private  or  franchise  courts — represent  the 
encroachment  of  feudal  ideas.  I  shall  deal  with  the  local  juris- 
dictions under  these  two  heads. 

TAe  Communal  Courts 

From  the  last  half  of  the  tenth   century  the  country  was 
divided  into  shires  (which   after  the   Norman  Conquest  were 
called  counties),  hundreds,  wapentakes  or  wards,  and   vills   or 
townships.     The  county  and  the  hundiffid  wfTt  jiiriHTVtipnff^ 
ut)ii^^-~each    Kad    its    court      The    vills    or  JtQ3KXlship«— were 
responsible  _fo.r  varipus.pqbljc.  duti^j  and  in  particular  the  vilj, 
or'  a  sub-division  of  its  population  known  as  the  titljjng,  was  , 
resporisible  for  the  working  of  that  system  of  mutual  responsi- ' 
bility  for  the  production  of  criminals  known  as  the  Friborh  or  , 
Frankpledge.     We  must  therefore  consider  the  communal  courts  ' 

^  Below  54-63. 
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under  these  three  heads:    (i)  The  County   Court;   (2)   The 
Hundred  Court ;  and  (3)  The  Frankpledge  System. 

(i)  The  County  Court. 

At  the  time  of  the  Norman  Conquest  all  England  was 
divided  into  shires  or  counties.  This  division  was  probably  the 
result  of  different  causes  in  different  places.  '*  The  constitutional 
machinery  of  the  shire,"  says  Stubbs,^  ''represents  either  the 
national  organization  of  the  several  divisions  created  1^  West 
Saxon  Conquest ;  or  that  of  the  early  settlements  which  united 
in  the  Mercian  kingdom  as  it  advanced  westwards ;  or  the  re- 
arrangement by  the  West  Saxon  dynasty  of  the  whole  of 
England  on  the  principles  already  at  work  in  its  own  shires." 

In  the  tenth  century  the  officials  of  the  shire  were  the  earldor- 
man,  the  bishop,  ^^^^  ^^^  ffhr^f^  The  earldormen  were  origin- 
aily  the  chief  omcials  of  the  shire ;  but  in  the  last  century  of  the 
Saxon  period  they  diminished  in  numbers  and  became  the  rulers 
of  provinces.*  They  disappeared  after  the  Norman  Conquest ; 
the  term  earl  became  a  mere  title7'^lui3*"Bie  memory  oF^is  old 
connection  wlttfthfe  "sTiire  was  only  recalled  by  the  fact  that  he 
was  endowed  with  the  third  penny  of  the  profits  of  the  jurisdic- 
tion of  the  county  court*  The  severance,  after  the  Conquest,  of 
the  spheres  of  lay  and  ecclesiastical  jurisdiction^  tended  to 
remove  the  bishop  from  offidal  participation  in  the  business  of 
the  shire.  He  appeared  at  the  ^re  court  simply  in  his  capacity 
of  landowner.  Thus,  affftrjhi*  rni^g^^^^-^  the  st^erifT  became  the 
chief  official  of  the  shiipe.  He  derived  his  powers  from  two  mj 
sources.  As  a  royal  gerefa  or  reeve  he  was  responsible^px  the 
enforcement  ol  the  kii^s  Sscal  rights.*  As" deputy  of  the  s:addor- 
man  he  wa&  responeibto  for  fuMUkig  his  military  police  and 
judicial  duties,  in  connection  with  the  shire,^     By  the  reign  of 

» c.H.  i  130. 

*  W.  A.  Morris,  The  Office  of  Sheriff  in  the  Anglo-Saxon  Period,  E.H.R.  xxxi 
27-28;  Stubbe,  C.H.  i  138.  'Ibid  407-4x3. 

^  **  Comes  autem  est  qui  tertiam  pbrtionem  eonim  quae  de  placitis  proveninnt 
in  qnolibet  comitatu  percipit  .  .  .  qui  ideo  sic  did  dicitur,  aula  fisco  socius  est  et 
comet  in  percipiendis,"  Dialogus  de  Scaccario  I.  xvii  (Sel.  Cn.  171) ;  he  also  had  a 
third  of  the  receipts  from  certain  boroughs,  Ballard,  Domesday  Boroughs  41-43 ;  in 
some  cases  in  the  twelfth  and  early  thirteenth  centuries  the  earldom  carried  with  it 
an  hereditary  right  to  the  office  of  sheriff,  Stubbs,  C.H.  i  4x1. 

*Sel.  Ch.  85.  «E.H.R.  xMi23,  3X. 

^  Ibid  25-26—"  With  the  person  who  in  the  reign  of  Ethelred,  if  not  earlier^ 
appears  in  the  alderman's  absence  as  the  leading  lay  official  in  the  shire  mote, 
begins  the  recorded  history  of  the  sheriff,  as  differentiated  from  that  of  the  king's 
reeve.  About  the  last  decade  of  the  tenth  century  this  official  is  termed  a  gerefa 
and  also  a  scirman.  The  shireroan  is  mentioned  in  Kent,  and  the  natural  assump- 
tion that  he  is  a  reeve  in  charge  of  the  shire  in  the  alderman*s  absence  seems  to  be 
confirmed  by  the  identity  01  seirman  and  idrgtrefa  as  established  by  Kentish 
documents  dating  from  the  reign  of  Canute ;  **  for  his  police  and  military  duties  see 
ibid  28-30. 
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Edward  tbe  Confessor  the  whole  government  of  the  shire  had 
fallen  into  his  hands.^  He  was  an  c^Bcer  of  the  king,  the  earl- 
dorman,  and  the  nation.'  The  weakness  of  die  kingship  and 
the  increase  in  the  power  of  the  great  earldormen  had  given  him 
this  position  in  the  days  before  the  Conquest  That  position 
was  strengthened,  and  consolidated  in  Ae  century  after  the 
Conquest'  He  became  the  chief  official  of  the  Norman  and 
Angevin  kii^^s,^  and  combined  the  powers  and  functions  of  the 
English  sheriff  and  the  Norman  vicomte.  But,  as  Mr.  Morris 
points  out,  the  greatest  change  which  the  Conquest  produced 
was  not  in  the  nature  of  his  office,  but  in  "  the  new  power  bdiind 
it "  ^  As  the  chief  local  official  of  the  king  he  was  the  executive 
officer  of  the  county,  directly  responsible  to  the  crown  for  its 
government  He  was  the  leader  of  the  military  forces  of  the 
shire  and  its  boroughs.^  He  must  account  for  all  money  due 
from  the  county  to  the  king ;  ^  and  sometimes  he  compounded 
for  the  amount  due  by  the  payment  of  a  fixed  sum — the  county 
was  let  to  the  sheriff  at  a  rent  or  farm  and  he  made  what  he 
could  of  it^  He  must  execute  all  royal  writs  or  orders  addressed 
to  him.®  As  agent  and  representative  of  the  central  government 
he  remained  the  most  important  of  all  the  local  officials,  till  the 
growth  of  the  system  of  sending  delegates  of  the  Curia  Regis 
round  the  country,  and  the  rise  of  a  centralized  judicial  system, 
began  to  sap  his  power.^^ 

His  court — the  county  court — ^^  was  the  governing  body  of 
the  county.  In  it  administrative,  military,  and  financial  business 
was  carried  on.  Charters  made  by  private  persons  were  often 
read  before  it;^^  royal  commands  and  enactments  of  the  king 
and  Witan  were  there  proclaimed  ;  ^'  and  long  after  it  had  ceased 
to  be  in  any  sense  the  governing  body  of  the  county,  we  can  see 

1  E.H.R.  xxxt  36.  « Ibid  38. 

s  "  Weak  kingship  seems  before  the  Conquest  to  be  saining  for  the  sheriff  what 
strong  kingship  will  strengthen  after  the  Conquest,**  ibid  40. 

*  On  his  position  after  the  Conquest  see  W.  A.  Morris,  the  Office  of  Sheriff  in 
the  Early  Norman  Period,  E.H.R.  xxxiii  145  seqq. 

>  Ibid  146.  •Ibidx6x-x6a. 

^Ibid  xacxi  31-32;  xxxiii  z65-x66. 

'Stubbs,  C.H.  i  430-43X ;  see  ibid  431-434  for  other  items  for  which  the  Norman 
sheriff  must  account;  E.H.R.  xxxi3X-3a;  xxxiii  x66.x68. 

*Stubbs»  C.H.  i  ax6  n.  2,  446;  this  part  of  his  duty  tended  to  increase  as  the 
strength  of  the  central  governments  increased  after  the  Conquest ;  Stubbs  says, 
C.H.  i  446,  **  The  custom  of  the  interference  of  the  crown  by  writ,  though  not 
unprecedented,  is  as  a  custom,  new;  **  E.H.R.  xxxiii  x63-x64. 

^®  Below  49-53. 

"  Its  style  as  finally  fixed  is,  **  Buckinghamshire.  Curia  Comitatus  E.C.  militia 
Vicecomitis  Comitatus  praedicti  tenta  apud  B/*  Coke,  Fourth  Instit.  c.  55. 

'*  Bracton  f.  38,  advocates  this  practice — "  Utilius  et  melius  si  in  locis  publids 
sicut  in  comitatu  et  hundredo,  ut  faalius  probari  poasit** 
»»  E.H.R.  xxxi  36. 
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a  reminiscence  of  its  old  position  in  the  fact  that  proclain£i.t:iG 
and  Acts  of  Parliament  were  published  there  by  the  shicjrii 
But,  from  the  point  of  view  of  legal  history,  it  is  its  judicial 
that  is  most  interesting. 

The  court  had  a  general  jurisdiction  over  all  kinds  of 
Thus  in  the  Norman  period  it  entertained  all  manner  of  crimir! 
cases  and  pleas  of  the  crown ;  ^  suits  for  lands  arising  bet^woc 
the  tenants  of  different  lords ; '  actions  for  various  wrongs,  ar 
actions  for  debt.  In  the  last  resort  it  could  outlaw  a  defends  c 
who  refused  to  appear ;  and  this  power  it  retained  to  the  en< 
to  the  exclusion  even  of  the  royal  courts.*  It  is  for  thed 
reasons  that  it  was,  before  the  rise  of  the  central  courts,  the  ixio^ 
important  agent  for  the  making  and  declaring  of  English  lavi 
Most  of  the  law  of  this  period,  says  Professor  Vinogradoff,  "  \srat 
shaped  by  the  pronouncements  and  decisions  of  the  Countj 
Courts."  ^ 

Just  as  the  Norman  Conquest  strengthened  and  consolidate< 
the  power  of  the  sheriff,  so  it  added  to  the  power  and  authority 
of  the  county  court.  Before  the  growth  of  regular  judicial  cir 
cuits  conducted  by  members  of  the  Curia  R^is,  the  king  socnei 
times  sent  a  deputy,  commissioned  by  royal  writ,  to  try  a  particular 
case  in  the  county  court,®  or  in  a  court  drawn  from  several 
counties.^  If  we  look  at  the  composition  of  the  court  summoned 
to  meet  the  royal  deputy  we  see  a  meeting  of  the  county  court.® 
But  if  we  look  at  the  royal  judge  commissioned  by  royal  writ,^ 
and  at  the  occasional  use  of  the  royal  method  of  sworn  inquest,^^ 
we  see  rather  a  trial  before  the  Curia  Regis.  ^^  The  connection 
between  the  county  court  and  the  courts  held  by  the  King's  itin- 
erant judges  lasted  long.^'  But  gradually  the  courts  held  by 
these  itinerant  judges   became  regular  tribunals  quite  distinct, 

*  Stephen.  H.C.L.  i  8i.  *  Leg.  Henr.  vii  3. 

'  **  £t  si  amodo  exsurgat  placitum  de  divisione  terrarum,  si  est  inter  barones 
meos  dominicos,  tractetur  placitum  in  curia  mea ;  et  si  est  inter  vavassoras  duonun 
dominomm  tractetur  in  comitatu,**  Writ  of  Henry  I.  for  holding  the  shire  and  hun- 
dred courts,  Sel.  Ch.  103, 104. 

*  P.  and  M.  i  541,  542 ;  L.Q.R.  xviii  297. 

'  **  The  fact  is,  that  before  the  common  law  of  England  was  worked  out  in  the 
Royal  Courts  of  the  feudal  age  the  main  body  of  English  law  flowed  in  the  channels 
of  provincial  customs,  and  the  shire  moots  were  the  c^ief  institutions  concerned  with 
the  definite  laying  down  of  it,**  English  Society  in  the  Eleventh  Century  91 ;  c£ 
E.H.R.  xxziii  159. 

*  For  a  detailed  account  of  some  of  these  cases  see  G.  B.  Adams,  The  Local 
King*s  Court  in  the  reign  of  William  L,  Yale  Law  Toumal  April  1914. 

^  Ibid  9,  10,  II ;  E.H.R.  xxxiii  i6o-i6i.  ^  Ibid. 

'  Yale  Law  Journal  he.  cit,  1-3.  ^^  Ibid  12,  13. 

^^  Ibid  20,  21.  We  may  note  that  in  a  charter  of  the  last  half  of  the  twelfth 
century  cited  by  G.  B.  Adams,  Am.  Hist.  Rev.  xxi  91-92,  a  court  of  this  kind  is  re- 
ferred to  in  one  place  as  a  county  court,  and  in  another  as  Curia  Domini  Regis. 

"Below  71,  267. 
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both  in  their  {uxxredure  and  dieir  jurisdiction,  from  die  county 
<x)urt^  They  became  affiliated  to  the  central  courts  of  common 
law,  and  therefore  quite  distinct  from  the  local  county  courts. 
We  shall  see  that  the  gprowth  of  this  separation  was  as  fatal  to 
the  position  of  the  county  court  as  the  growth  of  the  importance 
of  the  king's  judges  was  to  the  judicial,  and  to  some  of  the  ad- 
ministrative powers  of  the  sheriff.* 

That  a  local  court  should  thus  be  a  court  of  general  jurisdic-  ^ 
lion  is  not  in  accordance  with  modern  ideas.  In  modem  systems 
of  law  it  is,  as  a  rule,  only  courts  with  a  jurisdiction  over  a  large 
area  that  have  a  general  jurisdiction.  Local  courts  try  the  less 
important  cases,  and  there  may  or  may  not  be  an  appeal  from 
them  to  the  superior  courts.  This  ide^  was  quite  unknown  to 
the  Anglo-Saxons.  At  this'  period  not  only  the  county  court 
but  also  die  hundred  court  were  courts  of  a  general  jurisdiction. 
It  was  only  if  a  person  could  not  get  justice  in  the  hundred 
court  that  he  sued  in  the  county  court ;  and  it  was  only  if  he 
could  not  get  justice  in  the  county  court  that  he  brought  his  case 
before  the  king  and  Witan.'  Hence  it  happened  that  the  greater 
courts  were  courts  for  the  greater  men,  and  the  smaller  courts 
for  the  smaller  men.  The  difference  between  them  was  in  the 
kind  of  suitors  who  attended  them,  not  in  the  extent  of  juris- 
diction which  they  exercised.  And  so  we  find  that  while  the 
r^uiar  attendants  at  the  county  courts  were  *^  a  group  of  thanes 
which  might  be  likened  to  the  county  families  of  later  days,*'  *  or 
to  the  "  busones  "  of  Bracton's  day  with  whom  the  justices  in  Eyre 
were  advised  to  confer,^  the  r^ular  attendants  at  the  hundred 
court  were  the  smaller  landowners  and  tenants.^ 

But  though  in  practice  the  regular  attendants  at  the  county 
court  were  the  more  important  men,  in  theory  it  was  composed 
of  a  very  heterogeneous  body  of  persons.  **  Let  there  be  present,*' 
say  the  Leges  Henrici^  "the  bishops,  earls,  vicedomini,  vicarii, 
hundredors  (centenarii),  aldermen,  prefects,  propositi,  barons, 
vavassors,  reeves,  and  other  landowners."  ^    The  barons  and  other 

^  Below  267,  276-283.  *  Below  71^75. 

'Laws  of  Cnut  (Secular)  17, 19;  Stubbs,  C.H.  i  135,  446. 

4  Vinogradoff,  English  Society  97. 

»  Below  268.  •  Vinogradoff,  English  Society  97. 

^  '*  Intersint  autem  eptscopi,  comites,  vicedomini,  vicarii,  centenarii,  aldermanni, 
prefecti,  prepositi,  barones,  vavasores,  tungrevii,  et  ceteri  terrarum  domini,'*  vii  2 ; 
for  conjectures  as  to  the  meaning  of  some  of  these  terms  see  P.  and  M.  i  532,  n.  2, 
3 ;  as  Maitland  says,  **  the  words  are  vague ;  they  point  to  no  one  clearly  established 
rule,  but  rather  to  a  struggle  between  various  principles,"  ibid  i  533;  and  a  full 
meeting  of  the  court  continued  to  be  a  somewhat  heterogeneous  crowd ;  Bracton, 
f.  109  b  tells  us  that  there  were  summoned  to  meet  the  justices  in  Eyre,  "  Omnes 
archiepiscopos,  abbates,  priores,  comites,  barones,  mllites  et  liberos  tenentes  de  tota 
balliva  tua,  et  de  qualibet  villa  quatuor  legales  homines  et  proepositum,  et  de  quo- 
libet  burgo  duodedm  legales  homines  burgenses  .  .  .  et  omnes  illos  qui  coram 
jttstitiariis  itinerantibus  venire  solent  et  debent.'* 
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landowners  represented  their  estates,  and  there  were  repress 
tives  from  the  hundreds  and  from  the  townships.^  Attend 
at  the  court  was  a  burdensome  duty;  and  in  the  thirte 
century  this  duty — secta  or  suit  of  court — could  be  perfor 
by  attorney.^  Moreover  there  was  in  the  thirteenth  centM 
tendency  to  treat  this  burden  like  the  burden  of  military  seri 
and  to  impose  it  on  certain  pieces  of  land,  the  holders  of  ^vl 
were,  by  the  terms  of  their  tenure,  obliged  to  discharge  ttiis 
of  court  ^  Suit  of  court  tended  to  become  an  obligation  attac 
to  land  rather  than  an  obligation  attached  to  the  person^ 
become  rather  real  and  personal.  This  tendency  had  not  g 
far  in  the  eleventh  century.  Suit  was  then  as  much  persona 
real.*  But,  from  the  thirteenth  century  onwards,  the  •*  re 
principle  got  the  upper  hand.  Suit  was  generally  attached 
certain  pieces  of  land ;  and  it  could  be  claimed  from  the  ten 
like  any  other  service.  If  part  of  the  land  was  sold  the  purch^ 
owed  a  corresponding  part  of  the  suit,  so  that  a  tenant  mig^ht  < 
the  half  or  a  third  of  a  suit.^  The  suitors  of  a  court  thus  beca 
a  defined  class,*  who  were  clearly  distinguished  from  ot 
persons  who,  on  great  occasions,  such  as  the  eyre  of  the  kin 
justices,  might  be  obliged  to  be  present  at  the  court.^ 

The  suitors  were  the  judges  of  the  court;  the  sheriff  v 
simply  its  president®  But,  according  to  the  Leges  Henrici^  o\ 
those  suitors  were  qualified  to  be  judges  who  were  '*  the  bar< 
of  the  county  who  have  freeholds  therein."  •  On  principle 
person  should  be  judged  by  his  peers  who  were  resident  in  < 
same  locality  as  himself;  ^^  and  in  some  places  the  parties  w^ 
allowed  to  choose  their  judges.^^  If  there  was  a  diflTerence 
opinion  it  is  said  by  the  Leges  Henrici  in  one  passage  that  t 


'  *'  Si  quia  baronum  regis  vel  alionim  comitatui,  secundum  legem,  interfue 
totam  terram,  quaro  illic  in  dominio  suo  habet,  acquietare  potent.  ...  Si  uter(j 
necessario  desit,  prepositus  et  sacerdoe  et  quatuor  de  meiioribus  viUe  assint  ] 
omnibus  oui  nominatim  non  enmt  ad  placitum  submoniti,'*  Leg.  Henr.  vii  7. 

'30  Heniy  III.  c.  10  (Statute  of  Merton) — the  statute  applied  also  to  the  hi 
dred  and  the  feudal  courts. 

'  E.H.R.  iii  417  seqq.  *•  P.  and  M.  i  533. 

^  Ibid  526-53Z ;  cf.  E.H.R.  iii  4i8>4i9. 

'  Thus  7  Henry  IV.  c.  15,  provides  that  all  present  at  the  court  must  attend 
the  election  of  knights  of  the  shire,  *'  as  well  suitors  duly  summoned  for  the  sai 
cause  as  others." 

7  P.  and  M.  i  531.  » Ibid  1  535-537* 

*"  Regis  judices  sunt  barones  comitatus,  qui  liberas  in  eis  terras  habent,  p 
quos  debent  cause  singulorum  altema  prosecucione  tractari ;  villani  vero,  vel  cotsei 
vel  ferdingi,  vel  qui  sunt  viles  vel  inopes  persone,  non  sunt  inter  legum  judici 
numerandi,"  Les.  Henr.  xxix  i. 

^^  *' Unusquisque  per  pares  suos  judicandus  est,  et  ejusdem  provinde,"  LC| 
Henr.  xxxi  7. 

>^  **  In  quibusdam  locis  utrumque  eligitur  judicium,  medietas  ah  eis  qaorum  q 
negocium/*  ibid  xxxi  8. 
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view  of  the  majority,^  in  another  that  the  view  of  the  better  part 
shoald  prevail.'  The  suitors  continued  to  the  end  to  be  the 
judges  of  the  court  Thus  it  is  the  county  and  not  the  sheriff 
which  is  in  later  days  amerced  by  the  royzl  judges  for  false  judg- 
ment and  irregularities  in  procedure ; '  and  in  Blackstone's  time, 
when  a  writ  of  false  judgment  was  brought  to  reverse  a  judgment 
of  the  county  court,  the  record  of  the  judgment  must  be  carried 
to  Westminster  by  four  legal  knights  who  had  taken  part  in  the 
proceedings."* 

We  are  told  in  the  Leges  Henrici  that  the  court  was  held  ^ 

twice  a  year.*  But,  if  it  had  much  business  to  do,  it  is  difficult  ^^  **^ 
to  siifjpose  that  it  sat  so  seldom.'  Possibly  in  early  days  the 
hundred  court  did  some  of  the  work  afterwards  done  by  the 
county  court;  and  possibly,  as  Maitland  has  conjectured,  the 
court  held  less  solemn  sessions  more  frequently  in  which  a 
good  deal  of  business  was  done.^  It  certainly  held  such  sessions 
in  Edward  L's  reign.^  In  fact,  before  that  date,  it  had  come  to 
sit  generally  once  a  month,  and,  in  some  places,  once  every  six 
weeks.* 

(2)  TAe  Hundred  Court 

The  county  was  divided  into  hundreds,  wapentakes,  or  wards. 
The  name  "  hundred  '*  first  appears  in  the  laws  of  Edgar,  king  of 
Wessex.  Beyond  Wessex,  to  the  North  and  East,  the  size  and 
r^ularity  of  these  divisions  increased  ;  and  the  name  "  hundred  ** 
gave  place  to  the  name  "  wapentake  "  and  *'  ward  ".  These  facts 
perhaps  warrant  the  conclusion  that  the  hundred  was  a  West 
Saxon  institution ;  and  that  similar  divisions  of  the  county 
gradually  spread  over  the  country  with  the  growth  of  the 
supremacy  of  Wessex.^* 

After  the  Conquest  the  hundred  was  liable  for  the  murder 
fine,^^  until  this  liability  was  abolished  in  Edward  IIL's  reign  ;  ^' 

^ "  Quod  si  in  judicio  inter  partes  oriatur  dissensio,  de  quibus  certamen  emerserit, 
vincat  sententia  plurimonim/*  Leg.  Henr.  v  6~a  very  early  statement  of  the 
majority  principle,  see  vol.  ii  Bk.  iii  c.  5. 

'  '*  Vincat  sentenda  meliorum,"  Leg.  Henr.  xxxi  2. 

*  Hengham,  Magna  c.  4.  ^  ol.  Comm.  iii  34 ;  and  App.  IX  for  the  writ. 
»vu  4 ;  K  2.                            •  P.  and  M.  i  525.  '  Ibid  i  526. 

'  As  is  pointed  out,  ibid,  the  Hundred  Rolls  show  two  classes  of  suitors— one  is 
bound  to  go  to  the  *'  great  '*  or  **  general  **  counties  twice  a  year,  and  the  other  to 
attend  from  month  to  month ;  in  X433  there  is  a  reference,  in  the  Acts  of  the  Privy 
Cottocil  (Nicolas  IV.  163),  to  <*pleyiie  counties  **—*Mtem  that  if  within  the  laste 
day  of  Juyn.  .  .  .  The  knyghts  of  the  shires  may  not  be  chosen  in  pleyne  counties 
that  the  Chancellor  have  power  to  sette  a  longer  day  withynne  whiche  the  pleine 
counties  may  be  holden.** 

*  Majgna  CarU  (1217)  c.  42 ;  2,  3  Edward  VI.  c.  25 ;  Stubbs,  C.H.  i  679. 
^  Ibid  Z09-ZX4 ;  P.  and  M.  i  543-544. 

"  Le^.  Henr.  xcii  x,  8,  9. .  Ii  a  person  was  found  dead,  and  could  not  be  proved 
to  be  English,  he  was  presumed  to  be  Norman,  and  the  hundred  was  liable  to  this  fine. 

^  14  Edward  III.  St.  z  c.  4 ;  but  there  are  cases  of  presentmenu  occurrinf^  after 
the  sutnte,  Select  Coroners  Rolls,  (S.S.)  xliiL    Even  after  this  sUtute  the  vtil  was 
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and,  in  later  days,  when  the  government  became  more  centralized^ 
the  hundred,  like  the  county,  could  be  made  liable  for  false  judg- 
ment, and  for  the  breach  of  various  duties  statutory  or  otherwise.^ 
Whether  it  could  be  thus  made  liable  in  the  Anglo-Saxon  period 
there  is  no  evidence  to  show. 

The  official  of  the  hundred  was  a  reeve,  sometimes  styled 
hundredor,  hundred-man,  or  hundred-reeve.^  But  even  in  Saxon 
times  the  sheriff  sometimes  presided ; '  and  in  later  days  the 
hundredor  was  always  a  bailiff  or  deputy  of  his  sheriff  who 
farmed  the  hundred,  as  the  sheriff  farmed  Ae  shire.^  He  held 
the  hundred  court  which,  according  to  the  Leges  Henrid^  met 
twelve  times  a  yean*  In  Henry  n.'s  reign,  however,  the  s^sions 
were  fortnightly,  till,  in  1234,  it  was  provided  that  they  should 
be  once  every  three  weeks.*  As  with  the  county,  so  with  the 
hundred,  the  suitors  gave  the  judgment  of  the  court  They  were 
a  set  of  persons  very  similar  to  those  who  composed  the  county 
court,^  but  they  were  drawn  from  a  somewhat  humbler  class ;  ^ 
and,  as  in  the  case  of  die  county,  the  duty  of  attending  die 
hundred  court  came  to  be  incumbent  on  the  holders  of  certain 
pieces  of  land.*  According  to  a  law  of  Ethelred  the  twelve 
senior  thegns  were  to  act  as  a  sort  of  judicial  committee  of  the 
court  for  purposes  of  accusation ;  ^^  but  there  is  no  evidence  to 

still  liable  to  amercement  for  neglect  of  its  police  duties  if  a  person  was  slain  and 
the  murderer  escaped ;  if  the  vill  could  not  pay,  the  hundred  was  in  some  cases 
liable,  and  in  default  the  county,  3  Henry  VII.  c.  i  §  6 ;  Coke,  3rd  Instit.  53 ; 
Hale,  P.C.  i  448. 

>  Stat,  of  Winchester  (1285)  §  2 ;  cf.  Madox  Exchequer  i  543-5491  557-568  for 
a  list  of  varied  offences  of  which  vills  and  hundreds  were  capable. 

*  W.  A.  Morris,  E.H.R.  xxxi  28-29 ;  Stubbs,  CH.  i  122. 

>  E.H.R.  xxxi  28-29. 

*  P.  and  M.  i  544 ;  this  practice  led  to  abuses ;  sheriffs  let  hundreds  and  wapen- 
takes at  so  high  a  farm  that  the  amount  could  not  be  levied  without  extortion,  and 
so  it  was  provided  by  4  Edward  III.  c.  15  that  they  were  to  be  let  at  the  old  farm ; 
4  Henry  IV.  c.  5  and  23  Henry  VI.  c.  9  prohibited  sheriffs  from  letting  them  to  farm. 

'  xcii  1,9.  *  P.  and  M.  i.  544. 

'  Leg.  Henr.  vii  8.  '  Above  9  n.  6. 

*  P.  and  M.  i  528  and  references  to  the  Hundred  Rolls  there  cited :  E.H.R.  iii 
419-420. 

^®  *'  And  that  a  ^emot  be  held  in  every  wapentake ;  and  the  xii  senior  thanes  go 
out,  and  the  reeve  with  them,  and  swear  on  the  relic  that  is  given  to  them  in  hand, 
that  they  will  accuse  no  innocent  man,  nor  conceal  any  guilty  one,"  Thorpe  i  295 ; 
Stubbs,  C.H.  i  121-122,  448,  seems  to  think  that  we  can  identify  these  xii  senior 
thanes  with  the  twelve  legal  men  of  the  hundred  on  whom  the  duty  of  presenting 
criminals  for  trial  was  imposed  by  the  assize  of  Clarendon  ;  but  the  jury  of  presentment 
was  certainly  not  of  Saxon  origin,  below  312-313 ;  and  these  xii  thanes  were  not,  like 
the  jury,  called  together  by  the  king  ;  probably  Maitland  is  c^uite  right  in  refusing  to 
see  any  connection  between  the  law  of  Ethelred  and  the  Assize  of  Clarendon,  Select 
Pleas  in  Manorial  Courts  (S.S.)  xxxvi,  xxxvii ;  the  duties  of  these  xii  senior  thanes 
may  be  accounted  for  without  supposing  that  they  were  summoned  to  present  the 
offences  committed  by  individuals — a  matter  in  Anglo-Saxon  times  \t.h  to  the  injured 
party ;  we  know  that  the  hundred  had  its  special  peace  (Stubbs,  C.H.  i  122),  that  it 
could  accuse  a  person  *'  Quod  murdrum  fecerit  *'  (Leg.  Henr.  xcii  16),  that  it  might 
wish  to  prove  that  a  murdered  man  was  not  French  *'  xii  mdioribus  hominibus  **  (ibid 
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show  whether  or  not  they  acted  in  other  cases  in  which  the 
court  could  declare  folk-right  The  jurisdiction  of  the  court  was 
general,  like  that  of  the  county  court ;  ^  but  in  later  days,  with 
the  growth  of  die  system  of  Frankpledge,  the  sessions  of  the 
hundred  court  which  dealt  with  criminal  business  tended  to  fall 
apart  from  the  sessions  which  dealt  with  civil  business ;  and  the 
sessions  which  dealt  with  civil  business  ceased  to  hold  pleas  of 
land* 

To  the  growth  of  this  system  of  frankpledge,  which  ulti- 
mately vested  the  criminal  jurisdiction  of  the  hundred  in  what 
was  in  effect  a  separate  court,  we  must  now  turn. 

(3)  The  Frankpledge  System. 

The  system  of  fri-borg  ^  or  frankpledge  has  been  defined  as 
^  a  system  of  compulsory  collective  bail  fixed  for  individuals, 
not  after  their  arrest  for  crime,  but  as  a  saf^^ard  in  anticipation 
of  it."  ^  Over  the  greater  part  of  England  ^  all  persons,  unless 
excused  by  reason  of  their  rank  or  the  amount  of  their  property 
or  other  cause,^  must  be  enrolled  in  a  tithing — a  group  of  ten 
men  presided  over  by  a  tithing  man  ;  and  if  one  of  the  tithing 
committed  an  offence  the  other  nine  must  produce  him  for  trial. 
If  they  could  not  produce  him  they  must  make  good  the  damage 
caused  by  the  defaulter  and  pay  a  fine.^  Twice  a  year,  at  a 
specially  full  meeting  of  the  hundred  court  held  by  the  sheriff, 
enquiry  was  made  whether  all  who  ought  to  be  enrolled  in  a 
tithing  were  so  enrolled.^    These  tithings  seem  sometimes  to 

xcii  xx) ;  thus  the  xii  senior  thanes  may  have  acted  on  bdialf  of  the  hundred  when 
the  hundred  was  interested ;  we  shall  see  that  in  the  later  court  leet  and  sheriffs 
toum  there  are  reminiscences  of  a  similar  body  quite  distinct  from  the  jury  of  pre- 
sentment, below  76-78. 

>  Stubbs,  C.H.  i  X22.  >  P.  and  M.  i  54^. 

'  W.  A.  Morris,  The  Frankpledge  System  2,  shows  that  its  proper  name  is  fri- 
borg  B  free  tecority,  not  frith-borg  =  peace  security. 

^Ibid  X,  2 ;  as  the  author  there  points  out  the  Leges  Edwardi  Confessoris  cxx 
give  a  very  good  definition  of  the  institution ;  the  essential  parts  of  it  run  as  follows : 
'*  Alia  pax  maxima  est,  per  quam  omnes  firmiori  statu  sustentantur :  scilicit  fide- 
jussionis  stabilitate  quam  Angli  vocant  frith  borgas.  .  .  •  £t  hoc  est  quod  de  omni- 
bus villis  tocius  regini  sub  decennali  fidejussione  debeant  omnes  esse,  ita  quod  si 
unus  ex  decem  fortsfecerit,  novem  eum  haberent  ad  rectum." 

*  As  to  the  northern  and  western  parts  of  England  in  which  the  system  was 
not  in  operation,  see  W.  A.  Morris,  The  Frankpledge  S^rstem,  chap.  ii. 

'  For  the  various  classes  of  persons  exempt  see  ibid  chap,  iii ;  for  the  general 
rule  see  Leg.  Henr.  viii  2 ;  for  the  rule  that  the  lord  must  be  responsible  for  those 
under  his  jurisdiction  see  ibid  viii  3. 

^  Leges  Edwardi  c.  xx — **Quod  si  facere  non  poterit  (the  tithing  man)  restaur- 
aret  dampnum  quod  ipse  fecerat  de  proprio  forisfactoris  quantum  duraverit,  et  de 
suo ;  et  erga  justiciam  emendent  secundum  quod  legaliter  judicatum  fuerit  eis.*' 

"  Leg.  Henr.  viii  x — **  Spedali  tamen  plenitudine,  si  opus  est,  bis  in  anno  con- 
veniant  in  hundretum  suum  quicunque  lioeri  ...  ad  dinoscendum,  scilicit  inter 
cetera,  si  decanie  plene  sint,  vel  qui,  quo  modo,  qua  racione,  recesserint,  vel  super- 
accreverint.    Presit  autem  singulis  hominum  novenis  decimus." 
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have  been  literally  a  group  of  ten  men,  sometimes  to  have  t 
a  territorial  unit  identical  with  the  township.^ 

We  cannot  see  this  precise  system  in  working  order  be 
the  Conquest ;  but  we  can  see  the  roots  from  which  it  spr^ 
In  the  first  place,  the  laws  of  Edgar,  Edward,  and  Cnut  impc 
certain  police  duties  upon  the  hundred  and  its  subdivision 
tithing.     Thus  the  laws  of  Edgar  provided  that  if  a  theft 
taken  place  notice  must  be  given  to  the  hundred-man,  and 
must  inform  the  tithing-men,  and  they  must  all  go  and   sea 
for  the  thief*     To  ensure  the  efficient   performance   of    thi 
duties  the  laws  of  Cnut  provided  that  all  must  be  brought  ii 
a  hundred  and  tithing.'     In  the  second  place,  the  Anglo-Sax 
laws  provided  that  persons  must  find  a  borh  or  security  tl 
they  will  appear  to  answer  any  chaise  preferred  against  thei 
An  accused  man  who  could  not  find  a  borh  could  be  an'est^ 
and  sent  to  the  ordeal.^     But  there  is  no  clear  evidence  that 
the  Anglo-Saxon  period  these  two  ideas  had  been  combined 
form   the   frankpledge  system.     Police  duties  were  placed    i 
^  the  tithing.     All  men  must  be  enrolled  in  a  tithing.     All  m\ 
^  must  if  required  find  borh  to  appear  before  a  court     But  the 
is  no  clear  evidence  that  the  members  of  these  tithing  grouj 
were  a  compulsory  borh  for  one  another.  • 

We  do  get  this  development  shortly  after  the  Conquest ;  ail 
we  may  perhaps  see  its  germ  in  §  8  of  the  laws  which  William 
made  after  the  Conquest  This  section  provided  that,  "  Evei 
man  who  wishes  to  be  accounted  as  free  shall  be  in  pledge,  ^ 
that  the  pledge  hold  him  and  produce  him  before  the  court  if  h 
offend.  And  if  anyone  of  such  people  escape,  let  the  pledge 
see  that  they  pay  the  sum  claimed  by  the  plaintiff,  and  prov 
that  they  were  privy  to  no  fraud  committed  by  him  that  ha 
escaped."  ^  Whether  or  not  it  was  this  law  which  effected  th 
change,  we  do  get  this  development  shortly  after  the  Conquest 
so  that  it  is  probably  due  to  a  direct  change  made  by  the  Con 

1  W.  A.  Moms,  The  Frankpledge  System  12-14 ;  Stubbs,  C.H.  i  97-99 ;  Selec 
Pleas  in  Manorial  Courts  (S.S.)  xxx. 

*  Laws  of  Edgar,  Thorpe  i  258-259,  Ordinance  of  the  Hundred  c.  2. 
'Laws  of  Cnut,  Thorpe  i  387,  Secular  Ordinance  c.  20. 

'*  Laws  of  Edward,  Thorpe  i  253,  c.  vii  provide  that  **  Omnes  infamati  et  accusa 
tionibus  ingravati  sub  pledgio  redigantur ;  "  Laws  of  Ethelred,  Thorpe  i  281,  pro 
vide  "  that  every  freeman  have  a  true  borh,  that  the  borh  may  present  him  to  justice, 
if  he  should  be  accused ;  *'  Laws  of  Cnut,  Thorpe  i  387-389,  **  And  that  every  on< 
be  brought  into  a  hundred  and  in  '  borh  * ;  and  let  the  borh  hold  him  and  lead  hini 
to  every  plea." 

'  Laws  of  Cnut,  Thorpe  i  391,  Secular  Ordinance  c.  25. 

•  W.  A.  Morris,  The  Frankpledge  System  27. 

^  **  Omnis  homo  qui  voluerit  se  teneri  pro  libero  sit  in  plegio,  et  plegias  teneat 
et  habeat  ilium  ad  justitiam  si  quid  offenaerit  Et  si  quis-quam  taliom  evasertt, 
videant  pledgii  ut  simpliciter  solvant  quod  caluminatum  est,  et  purgent  se  quia  in 
evaso  nullam  fraudem  noverint,"  Sel.  Ch.  84.  , 
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queror.^  ^t  is  probable  that  he  introduced  the  idea  of  communal 
responsibility  for  crime  under  the  pressure  of  the  need  to  protect 
his  Norman  followers/J  If  a  man  were  murdered,  and  he  could 
not  be  proved  to  be  Snglish,  he  was  presumed  to  be  Norman ; 
the  hundred  was  liable  to  pay  a  murder  fine ; '  and  to  this  fine 
the  township  or  tithing  must  contribute  its  quota^  Already  all 
persons  could  be  compelled  to  find  borh  to  appear  in  court  if 
their  presence  was  required.^  It  was  a  logical  development  to 
make  each  member  of  a  tithing  responsible  as  a  compulsory 
borh  for  the  others ;  for  it  emphasized  that  idea  of  communal  re- 
sponsibility for  the  non-production  of  criminals  which  the  murder 
fine  had  introduced  The  result  is  that  the  special  session  of 
the  hundred  court,  in  which  the  sheriff  enquired  into  the  proper 
maintenance  of  the  tithing  system,  assumed  a  new  importance. 
It  was  regarded  by  the  writer  of  the  Laws  of  Edward  the  Con- 
fessor  as  the  main  security  for  the  keeping  of  the  peace.*  We 
shall  see  that,  in  the  reign  of  Henry  11. ,  further  changes  made 
by  the  Assize  of  Clarendon  gave  to  these  special  sessions  of  the 
hundred  court  an  added  importance,  and  new  functions,  which 
caused  them  to  split  off  definitely  from  the  ordinary  sessions  of 
the  hundred  court,  and  to  be  known  by  the  new  name  of  the 
sheriP**  ♦•'^"•^  ^ 


The  greatest  part  of  the  judicial  and  administr^ 
{rtimen 


^ovefhment  in  the  Angj^S^nynn  r^*"'^^  "^t^i  f^^flfi  in  t^^ 
courts.  The  king  had,  it  is  true,  certain  rights  and  powers  over 
the  wnole  kingdom.*  He  and  his  Witan — the  assembly  of  the 
leading  men  of  the  nation — from  time  to  time  exercised  wide 
l^slative,  judicial  and  executive  powers ;  and  the  Witan  on 
occasion  both  elected  and  deposed  the  king.*  The  later  Saxon 
kings  possessed  also  a  body  of  trained  clerks  who  did  the 
clerical  work  done  by  the  Chancery  of  the  Norman  kings.  ^^    The 

>  "  Between  the  voluntary  pledging  of  a  man  by  his  neighbours  in  1030,  and 
the  duty  in  Z115  of  ever^  man  m  a  tithmg  to  serve  as  a  surety  for  every  other  man 
in  the  tithing,  without  right  of  refusal  or  withdrawal,  no  matter  what  the  character 
of  the  associates,  is  a  break  that  can  be  explained  only  by  governmental  action  of  a 
deliberate  and  rigorous  nature,  prompted  by  the  imminent  danger  to  which  the 
public  peace  Mras  exposed  from  the  ordinary  freeman  of  the  realm,*'  W.  A.  Morris, 
The  Frankpledge  System  29,  30. 

> Ibid  36.  'Above  XI. 

«  P.  and  M.  i  553.  ^  Above  14. 

•  Above  13  n.  4.  *  '  Below  72,  76-81. 
'VoliiBk.  iiPt.  I. 

*  For  a  full  account  of  its  position  see  F.  Liebermann,  The  National  Assembly 
in  the  Anglo-Saxon  Period. 

^^  W.  H.  Stevenson,  E.H.R.  xi  731  seqq. ;  ibid  xxvii  3,  4,  where  Mr.  Stevenson 
points  out  that  Cnut*s  Charter  of  Liberties  (Liebermann,  Gesetze  i  273)  is,  **In 
substance  and  in  form  the  direct  lineal  ancestor  of  the  Anglo-Norman  charters  of 
liberties  and,  in  consequence,  of  Magna  Carta ; "  vol.  ii  Bk.  iii  c.  2. 
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influence  of  these  institutions  was  no  doubt  fdt  after  the  Con- 
quest William  L  and  his  suocesscM^  never  fi9if[ot  that  th^ 
were  English  kings — the  successors  of  Edward  the  Confessor. 
Though  tiie  princi(de  of  tenure  ftocn  the  Idsig^  which  determined 
the  composition  of  the  Curia  R^is,  was  very  different  from  the 
vaguer  princifde  which  determined  die  composition  of  tiie  Witan,^ 
we  may  remember  firstly  that  it  was  always  possiUe  for  the  king, 
because  he  was  king,  to  sununon  a  person  who  was  not  his 
tenant ;  *  secondly  that  the  great  tenants-in-diief  who  were  the 
r^ular  attendants  on  the  Curia  Regis  were  tiie  same  kind  of 
persons  who  attended  the  Witan ;  and  thirdly  that  it  is  possiUe 
that  some  reminiscences  of  the  powers  of  the  Witan  may  have 
helped  to  strengthen  the  opposition  to  the  king  which  from  time 
to  time  appeared  in  the  fisudal  Curia  R^[is.'  It  is  certain,  too, 
that  the  clerical  department  of  the  Anglo-Saxon  kii^  influenced 
the  diplomatic  forms  of  charters  and  writs  which  issued  from  the 
Norman  Chancery.^  But,  though  it  may  be  admitted  that  a  few 
influences  of  this  kind  made  tnefiiselves  leJt  aK&r  tEe  CooQ^i^t, 
we  ^haltsee  that  under"^tKeseT:Tngs  the  power  of  the  king  and 
the  activity  of  tne  ^una  Kegis  were  so  increased,  and  the 
organization  Of  ffi^'  ^6^f fittf  !&!  deparfinenT  onSe  state  was  so 
strengthened,  that  we  c:et  in  substance  a"  new  system "6r"ceriBal 
government^  The  institutions  of  central  government  which 
existed  m  tne  Anglo-Saxon  "'perKKTliacl  never  succeeded  in 
developing  mto  an  oigahTzeil  system,*  The  strong  afl-p^vaclTiTg 
system  oi  central  gbvemment|'wTiich,''as~  w^^sKalT  see,  b^a|\_t6 
^veToiTaRer  the^ Conquest,  miist  consequently  be  regarded  as 
a*'riew  departure 'Tn  "EnglisTi  TiTsf bry.  *^   . 

The  Allure  of  the  institutions  of  the  Anglo-Saxon  monarchy 
to  develop  a  system  of  central  government  allowed  the  old 
disruptive  tribal  influences  to  get  the  upper  hand,  and  left  the 
country  powerless  to  stem  the  tide  both  of  the  Danish  and  the 
Norman  invasions.  The  result  of  these  disruptive  influences  we 
shall  better  appreciate  when  we  have  examined  the  extent  to 

>  Below  32,  33. 

'  G.  B.  Adams,  Origin  of  the  English  Constitution  6z<63. 

'  Lid>ennann,  National  Assembly  88,  90. 

^  Above  15  n.  xo.  *  Below  33,  34-41. 

*  Thus  Lid)ennann  says  of  the  failure  of  the  Witan,  *'  If  we  are  to  look  out  for 
institutional  causes  explaining  why  Nonnan  tyranny  could  for  a  time  push  the 
assembly  into  the  background,  we  ^ould  point  out  that  the  germs,  which  seemed 
fruitful  enough  in  the  seventh  century,  &iled  to  devdop  in  four  centuries  into  a 
constitutional  factor  able  to  assist  and  control  monardiy  from  a  broad  national 
point  of  view,  because  the  gemot  omitted  to  organise  itself  as  an  independent 
institution,  to  determine  rules  as  to  who  should  ht  summoned  and  how,  or  when 
and  where  a  meeting  should  take  place,  to  fix  its  competence,  proceeding,  recording, 
and  executive  force,  and  lastly  to  limit  its  sphere  over  agunst  the  rival  powers  d 
king,  court  council,  and  ecclesiastical  synod,**  National  Assembly  89. 
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which  the  growth  of  private  jurisdiction  had  sapped  the  national 
organization  of  the  communal  courts. 

The  Private  or  Franchise  Courts 

In  the  later  Anglo-Saxon  Laws  and  in  the  law  books  of  the 
twelfth  century,  the  fact  diat  much  jurisdiction  is  in  the  hands 
of  the  larger  landowners  is  assumed,  lo  tnis  state  of  tilings  the 
vagUti  and  C6mpfeftai6U§  Word  ^4eudalism  '  is  geri&r^liy^ppln 


Jut,  as  jviaitland  says/  ^^  ihe  impossible  task  that  has  been  set 
before  the  word  *  feudalism'  is  that  of  making  a  single  idea 
represent  a  very  large  piece  of  the  world's  history,  represent  the 
France,  Italy,  Germany,  England,  of  every  century  from  the 
eighth  or  ninth  to  the  fourteenth  or  fifteenth.  Shall  we  say  that 
French  feudalism  reached  its  zenith  under  Louis  d'Outre-Mer 
or  under  Saint  Louis,  that  William  of  Normandy  introduced 
feudalism  into  England  or  saved  England  from  feudalism,  that 
Bracton  is  the  greatest  of  English  feudalists  or  that  he  never 
misses  an  opportunity  of  showing  a  strong  anti-feudal  bias  ?  It 
would  be  possible  to  maintain  all  or  any  of  these  opinions,  so 
vague  is  our  use  of  the  term  in  question."  In  fact  a  statement 
that  the  government  of  a  mediaeval  state  is  feudal  tells  us  about 
as  much  and  as  little  as  a  statement  that  a  modem  state  has  a 
system  of  representative  government.  Both  statements  give  us 
a  very  general  idea,  but  nothing  more.  In  general  terms  we  can 
say  that  feudalism  comprises  two  things — a  system  of  land  tenure 
and  a  system  of  government  Land  is  held  by  tenants  of  lords  : 
the  relationship  ot  lord  and  tenant  gives  the  lord  a  certain  jurist 
•xlicii^ll  over  llie  tenant,  UTid  imposes  upon  the  tenant  the  duty 
^oi  attenumiL'e  upon  the  lord'^court  an^  taking  p^^  \j^  its 
business ;  and  thus  the  powers  and  duties  involved  in  govern- 
ment are  spht  Up  aiaoilti  llie  land  liulders  ol  the  countryT  We 
may  therefore  regard  leudalism  as  an  institution  partly  ot  private' 
and  wrtlv  C)f  PUftlle  law. — Sfi  \\i  as  it  i'eg'ulates  the  holdine:  of 


dictional  rights  it  is  an  institution  of  public  law.^1^  its  former 
aspect  i  shall  deal  with  it  later.''  Mere  we  must  consider  Tl'"  in 
its  latter  aspect. 

This  tendency  to  split  up  the  powers  of  government  among 
the  land  holders  ot  tne  country  Is  the  natural  result  of  the 
absence  Of  ethcient  central  govemmentT  ITie  state  was  unaSIe  to 
exercise  control  over  the  dominions  within  "which"  it  exercised 
ftominai  authority,  me  more  poweriurassumed  such  controj^r 
hbt^ined  a  gjff  *\l-froin  the  state  of  the  powers  which  The  state 


'  P.  and  M.  i  44, 
VOL.  I.— 3 


'Vol.  ii  Bk.  ill  cc  2,  3,  4,  5 ;  vol.  iii  c.  x. 
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claimed  but  could  not  exercise.  The  less  powerful  were  glad  to 
submit  to  the  autJiority  of  the  more  powerful,  in  order  to  obtain 

.  -    ' ^— — ^— ^— ..^^— j^— ^fc^.-^»».— — -_y ^^,         !■  _■ 11      "•    '■■■■        III!  ■■mill      -I- i-__j-i 

*  em.     Thus  we 
ferent   periods 

historically  unconnected.^  Before  the  Barbarian  conquests  the 
decadence  of  the  Roman  Empire  produced  a  state  of  things  in 
which  many  of  the  conditions  precedent  to  a  type  of  feudalism 
can  be  traced.^  The  feeble  government  of  Henry  VI.  recreated 
in  the  fifteenth  century  similar  phenomena.^  In  Europe,  in  the 
ninth  and  tenth  centuries,  the  collapse  of  all  efficient  government 
after  the  death  of  Charlemagne  caused  the  almost  universal  pre- 
valence of  feudal  conditions.  The  nominal  rulers  called  them- 
selves by  high-sounding  titles  and  arrogated  to  themselves,  partly 
under  ecclesiastical  influences,  the  powers  and  position  of  the 
emperor.  They  could  not  fill  this  position.  They  could  not 
govern  the  territories  over  which  they  claimed  to  rule.  Ihg 
powers  of  the  state  were  in  practice  exercised  by  those  who  had 
soiue  aCtUJtl  c6ntWl  Wtfr  aoine  SingtrparTofThg  territbry ' <5f1he 
stare.  Thus  the  authority'bf  the  sfaleT  was  dfvtded  ambfTg^tKose 
who  had  ngnts  m  the  soil  6T  the  ^tate!     And  wlien  the  state  was 


able  lo  reassert  its  claims,  it  did  noF easily "Tose  all  traces  ot  tlial 
connection  between  the  powers  of  government  andTHe"ownersliip 
ot  the  soil  which  is  the  peculiar  mark  of  feudalism  in  Europe. 

During  the  ninth  and  tentn^'centHTteT'Erigland  was  affected 
by  somewhat  the  same  causes  as  those  which  were  affecting  the 
other  peoples  of  Western  Europe,  and  was  therefore  developing 
a  type  of  feudalism.  But  at  the  time  of  the  Norman  Conquest 
this  Anglo-Saxon  feudalisninad  hot  attained  to  the  clearness  and 
precision  oTtheTeudal  system  of  the  continent,  because  the  Angl^ 
"Saxons  had  not  completely  graspedT  fhe  theory  of  tenure  which 
gave  to  continental  feudalism  its  background  of  principle.  It  was, 
ftowever,  so  like*tfie"reudalism  with  which  the  Normans  were 
familiar  that  the  Norman  kings  and  lawyers  found  no  great 
difficulty  in  fitting  their  terminology  and  conceptions  to  the 
English  facts.  Naturally  the  English  facts  were  considerably 
modified  by  this  process ;  and  conversely  they  helped  to  modify 
the  system  with  which  the  Normans  were  familiar.  If,  therefore, 
we  would  understand  the  effects  of  the  Norman  Conquest  orrtfie 
private  Of  franchise  jurtSdlcLiuns  existing  in  England  we  must 

^  Esmein,  Histoire  du  droit  Francais  (nth  ed.)  293  says  of  feudalism,  "  C'est, 
d'ailleurs  un  type,  qui  s'est  r^produit  dans  d'autres  pays  et  a  d*autres  dpoques.  11  a 
exists  une  f6odsilit€  musulmane,  originale  et  puissante.  Une  f^odalit^  tres  deve!opp€ 
a  v^cu  au  Japon  pendant  des  sidcles ;  son  abolition,  aujourd'faui  complete,  n*a  com- 
mence qu*apres  1867." 

^  Fustel  de  Coulanges,  Lcs  Origines  de  syst^me  F^odale  ao6  seqq. ;  Esmein  op. 
cit.  (nth  ed.)  31-32. 

'  Below  483-485,  490 ;  vol.  ii  Bk.  iii  c.  5. 
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consider  (i)  Anglo-Saxon  feudalism;  and  (2)  the  efTects  of  the 
Norman  Conquest 

(i)  Anglo-Saxon  feudalism. 

In  Anglo-Saxon  times  such  legally  distinct  things.as  property, 
jurisdiction,  the  profits  of  jurisdiction,  and  the  produce  of  taxation 
seem  blended  together  in  a  common  mass.  '*  The  word  dominium,'' 
says  Maitland,  '*  has  to  cover  both  {uroprietary  rights  and  many 
kinds  of  political  power."  ^     The  king  had  land ;  the  earldormen 


"Brought  him  in  certain  profits, 
grantea  eitner  the  jurisdiction  itselt  or  the  profits ;  and  little  dis- 
tinction was  probably  drawn  between  the  two  forms  of  grant' 
New  taxes,  for  instance  the  Dan^eld,  were  imposed.  This  gave 
another  new  right  or  immunity  tn  he  granted  or  sold.*  iThe  idea 
that  governmental  rights  and  offices  and  privileges  are  property 
to  be  dealt  in  was  perpetuated  in  a  modified  form  by  the  feudal- 
ism of  later  days;  and  it  has  died  hard.^  That  it  was  possible 
to  distinguish  them  seems  hardly  to  have  occurred  to  the  Anglo- 
Saxon  mind.  It  is  true  that  in  these  grants  of  governmental 
rights  certain  duties  like  military  service  and  the  repair  of  bridges 
and  fortresses,  which  are  usually  compendiously  described  by  the 
phrase  trinndn.  n^^sitas^  were  always  implicitly  and  sometimes 
expressly  reserved ;  but  there  is  one  clear  case  in  which  exemp- 
tion even  from  them  was  granted.'  The  laws  of  Cnut  reserved 
certain  pleas  of  the  crown,  "  unless  he  (the  king)  will  more  amply 
honour  anyone,  and  concede  to  him  this  worship."  ^     In  the  laws 

^  Domesday  Book  and  Beyond  344. 

'  Ibid  z68 ;  **  A  vast  amount  of  land  is  or  has  recently  been  held  by  office 
holders,  by  the  holders  of  the  kingship,  the  earlships,  or  the  earldormanships.  We 
seem  to  see  their  proprietary  rights  arising  in  the  sphere  oi  public  law,  Rowing  out 
of  governmental  rights,  which  however  wemselves  are  conceived  as  being  in  some 
sort  proprietary,"  ibid  169. 

'  Ibid  Z02. 

^  *'  Every  increase  in  the  needs  of  the  state  .  .  .  gives  the  king  new  rights  in 
the  land.  ...  If  a  fleet  be  formed  to  resist  the  Danes  the  king  has  ...  a  new  im- 
munity for  sale.  If  a  geld  be  levied  to  buy  off  the  Danes  the  king  can  sell  a  freedom 
from  this  tax,  or  he  can  tell  the  monks  of  St.  Edmundsbury  that  they  may  levy  the 
tax  from  their  men,  and  keep  it  for  their  own  use,**  ibid  240. 

'  For  its  survival  in  the  common  law  courts  and  the  Chancery  see  below  246- 
248,  259-260,  424-426. 

*  The  phrase  "  trinoda  necessitas  *'  is  nowhere  used  in  the  Anglo-Saxon  laws ; 
it  owes  its  currency  to  Blackstone  and  the  law  dictionaries,  see  W.  H.  Stevenson, 
E.H.R.  xxix  690 ;  the  term  **  trimoda  necessitas  **  occurs  once  in  a  charter  of  the  latter 
part  of  the  tenth  century  of  doubtful  authenticity,  ibid  691-692,  696 ;  but  there  is  no 
doubt  that  the  duties  described  by  the  phrase  existed,  ibid  689  n.  3  ;  for  a  clear  case 
of  exemption  from  these  duties  in  a  charter  of  930  see  ibid  702 ;  for  other  possible 
cases  see  Domesday  Book  and  Beyond  273-274. 

^  Laws  of  Cnut  (Secular)  12,  Thorpe  i  383.  These  rights  were  in  terms  granted 
to  the  Archbishop  of  Canterbury,  Domesday  Book  and  Beyond  261;  Bigelow, 
Placita  Anglo-Normanica  4-9. 
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of  Henry  I.  it  was  said  that  a  certain  jurisdiction  belongs  to  the 
crown ;  but  the  qualification  was  repeated.^ 
V  The  most  usual  words  by  which  these  grants  of  jurisdiction 
\  were  conferred  were  sac  and  soc,  toll  and  team,  infangthef  and 
1  utfangthef,  frithsoken.  Little  that  is  certain  can  be  said  as  to 
'  their  meaning  as,  owing  to  the  rise  of  new  remedies  and  a  new 
legal  language,  they  were  already  almost  obsolete  in  the  thir> 
teenth  century.  Sac  ^  seems  to  mean  a  cause  or  matter  before 
a  court — that  which  in  later  law  Latin  is  termed  placitum.  Soc  ' 
has  a  similar  meaning.  It  is  apparently  derived  from  a  word 
which  means  seeking.  It  means  eidier  that  a  man  may  seek, 
investigate  or  enquire  into  certain  causes ;  or  that  certain  litigants 
must  seek  or  make  suit  to  a  certain  court.  Toll  ^  is  defined  as 
the  right  to  take  tallage  of  one's  villeins.  Team  ^  is  variously 
interpreted.  The  most  probable  meaning  seems  to  be  that  it  is 
the  right  to  hold  a  court  in  which  a  stranger  can  be  vouched  as 
a  warrantor.  Infangthef*  means  the  right  to  hang  a  thief  under 
one's  own  jurisdiction  caught  "  hand-having  or  back-bearing"  on 
one's  own  land.  Utfangthef  ^  means  die  right  to  hang  such  a 
thief  similarly  caught,  but  whether  or  not  the  capture  is  made  on 
one's  own  land.® 

The  extent  to  which  these  g^rants  of  mixed  proprietary, 
justiciary,  and  fiscal  rights  had  gone  receive  their  most  striking 
exemplification  in  the  grants  of  the  Anglo-Saxon  kings  to  the 
church.  It  was  probably  in  such  grants  to  St  Cuthbert  of 
Durham  that  the  foundation  of  the  county  Palatine  of  later  law 
was  laid.^  Thus  King  Oswald  endowed  Aidan  of  Lindisfame. 
His  grants  were  added  to  by  Ec^frith  and  Ceolwulf.     Guthred 

>  Leg.  Henr.  xx  3. 

'  Domesday  Book  and  Beyond  84,  259 ;  Select  Pleas  in  Manorial  Courts  (S.S.) 
xxit,  xxiii ;  P.  and  M.  i  567. 
» Ibid. 

*  Select  Pleas  in  Manorial  Courts  xxii ;  P.  and  M.  i  566. 
'  Select  Pleas  in  Manorial  Courts  xxiii ;  P.  and  M.  i  568. 

*Ibid  564;  but  the  meaning  was  doubtful  in  the  thirteenth  century,  see 
ibid  n.  2 ;  in  the  Eyre  of  Kent  (S.S.)  iii  194  infiingthef  is  said  to  mean  that  the  lord 
may  "  erect  gallows  and  deal  with  thieves  taken  within  bis  franchise,  but  not  with 
those  tsdcen  without  it*' 

7  P.  and  M.  i  564 ;  in  the  Eyre  of  Kent  (S.S.)  iii  194  it  is  said  that  Utfangthef 
**  is  merely  the  riffbt  to  execute  judgment  upon  a  resident  within  your  manor  that* 
has  been  convicted  before  justices  of  felony  outside  your  manor.'* 

*  For  a  longer  list  of  these  franchises  see  Domesday  Book  and  Beyond  266 ;  Red 
Book  of  the  Exchequer  (R.S.)  iii  1032-1039.  The  franchises  named  in  the  text  are 
the  most  common  ;  they  are  tne  franchises  explained  by  Bracton,  f.  154  b  and  in  the 
laws  of  Edward  the  Confessor  c.  22  (Sel.  Ch.  78) ;  another,  not  very  common  fran* 
chise  called  Frithsoken  perhaps  gave  the  rieht  to  take  the  view  of  frankpledge,  P. 
and  M.  i.567  n.  4.  Offences  usually  reserved  to  the  crown's  jurisdiction  were  Ham- 
SOCH0,  forciUe  attack  on  a  homestead;  Farstial^  a  treacherous  attack  on  one's  enemy 
while  on  a  journey ;  Ffymena-fyrm,  the  harbouring  of  outlaws.  But  they  were 
sometimes  granted  to  private  persons. 

*  Registrum  Dunelmense  (R.S.)  i,  Ixiii. 
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granted  all  the  land  between  the  Tyne  and  the  Wear  "  cum  jure 
regali."  Alfred  granted  all  the  land  between  the  Tyne  and  the 
Tees  "  cum  regalitate,"  confirmed  Guthred's  grant,  and  provided 
that  all  land  afterwards  purchased  should  be  held  as  freely. 
Athelstan  made  furthef^ants  when  St  Cuthbert's  body  was 
transferred  to  Durham.  Cnut  granted  that  no  person  except 
those  who  served  the  saint  should  interfere  within  these  terri- 
tories.^ This  is  but  one  example  out  of  many  such  grants  to 
churches.*  And  these  grants  were  not  confined  to  the  churches — 
thus  we  read  that  Godwin  had  a  manor  in  Hampshire  to  which 
belonged  the  third  penny  of  six  hundreds.'  But  gprants  to 
churches  were  the  most  common.  Laymen  generally  acquired 
their  rights  from  other  causes  with  which  I  shall  deal  immediately. 

What  the  king  did  other  landowners  imitated.  Bishop 
Oswald  leased  land  to  a  knight  free  from  all  secular  service  save 
the  trinoda  necessitas.^  The  Bishop  of  Durham  in  1228  granted 
land  and  the  most  extensive  immunities  to  the  Prior  and  Con- 
vent of  Durham/  It  was  probably  a  comparatively  new  prin- 
ciple which  Glanvil  stated  when  he  laid  it  down  as  a  rule  of  the 
king's  court  that  those  commissioned  by  the  king  to  administer 
justice  could  not  delegate  to  others  the  powers  which  had  been 
vested  in  them.* 

These  grants  of  land  and  privileges  illustrate  the  want  of 
distincSon  existing  between  rights  01  property  and  powgfs  of 
government     What  was  grantea  wa^  Ifl  Mtty  cases  not  merely    | 
tne  nghts'o'f  a  landIord,T)ut  the  rights  of  the  state!     11  WS  U§ed 
modern  terms  we  should  call  them,  as  Maitland  has  pointed  out, 
rather  cessions  than  conveyances.     It  is  clear  that  they  directlvj 
fostered  the  growth  of  private  jurisdiction.     But  there  were  also' 
two  otlier  sets  of  causes  resting  on  ditterent  principles,  but  work- 
ing toward  the  same  result 

The  first 'set  of  these  causes  operated  from  below. 

It  was  convenient  in  many  ways  to  the  small   freeman  to 
**  commend"  himselt  to  a  poweriui  landowner,      ine  small  man    -i 
was  more  tully  protected  both  Irottt  lawlessness  and  from  htiga- 

lord  1 


tidri!     The  lord  got   another  retainer.'     He"  did   not  however 

^  Registrum  Dunelmense  (R.S.)  xv,  xx,  xxiii,  xxix,  ix-lxtv. 

'  Domesday  Book  and  Beyond  228,  229.  Cp.  Ethelweard's  charter  to  Evesham 
Abbey  (ibid  235)  which  freed  the  land  from  taxes,  purveyance,  military  service,  and 
royal  works  **  ab  omnt  publico  vectigali,  a  victu,  ab  expeditione,  ab  opere  regio.'* 

» Ibid  170.  *  Ibid  289. 

*  Registrum  Dunelmense  (R.S.)  i,  Ixxii-lxxvi. 

'  Glanvil  xii  xg,  **  Non  est  consuetudo  quod  ex  quo  aliquod  negottum  pertinens 
ad  justictas  meas  aliauibus  injungetur  tractandum,  quod  ipsi  id  in  alios  transferant 
de  re  aliqua  quae  aa  justiciam  meam  pertinet;*'  Bracton  f.  333  b,  **  justitiarius 
justitiarium  substituere  non  potest." 

^  Domesday  Book  and  Beyond  69-71;  Leg.  Henr.  Ixxxii  6,  '*  Et  in  quibusdam 
potest  dominus  homini  suo  warantus  esse,  si  precepto  suo  verberaverit,  vel   alio 
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necessarily  get  any  rights  over  the  man's  land  We  read  of  men 
who  could  go  with  their  land  to  what  lord  they  pleased.^  But, 
as  we  might  expect,  the  lord's  rights  were  regarded  as  a  property 
which  could  descend  to  his  heirs.^  It  was  easy  for  this  personal 
commendation  to  become  a  servitude'ora  jhuch  more  oppressive 
jcin3!  In  bad  seasons  money  or  stock  mustHbe  borrowed. 
Hostile  raids  and  the  Danegeld  must  have  had  similar  effects ; 
for  the  weight  of  the  Dan^eld  was  such  that  **  it  was  fully 
capable  of  transmuting  a  whole  nation." '  The  pecuniary  fines 
for  injury  to  life  and  limb — the  bot,  wer,  and  wite,  were  very 
heavy.^  For  all  these  causes  the  lord  was  able  to  tighten  his 
hand  on  the  man.  In  addition  we  have  those  extensive  grants 
of  jurisdiction  which  have  already  been  mentioned  The  small 
freeholder  may  be  at  once  the  man,  the  debtor,  and  the  subject 
of  his  lord  That  the  lord  has  jurisdiction  seems  to  be  laid  down 
almost  as  a  general  rule  in  the  Leges  Henrid}  At  the  same 
time  we  can  as  yet  lay  down  no  general  principle  upon  which 
this  jurisdiction  is  based.  It  is  not  as  yet  entirely  the  jurisdiction 
of  a  lord  over  his  tenants.  It  is  still  regarded  as  somewhat  of  a 
personal  matter.  '*  Nee  sequitur  socna  r^is  data  maneria,  sed 
magis  ex  personis."^  A  man  may  be  commended  to  one  lord 
and  be  under  the  soke  of  another.^ 

The  second  set  of  these  causes  operated  from  above. 


itary  force  which  could  be  mobifizedT '  A  respotfsible 
landowner  who  owned  five  hides  had  something  to  forfeit  if  he 
'made  default  A  person  who  had  this  amount  of  land  was 
qualified  to  be  independent — to  be  a  Thegn.  For  this  reason 
the  land  was  divided '  into  "five  hide  units  "  the  owners  of  which 
were  made  responsible  for  the  due  performance  of  this  service. 

modo  contristaverit  aliqnem.  ...  In  qnibusdam  vero  non  potent;  '*  ibid  Ixxxti  3, 
**  £t  unicuique  licet  domino  sno  sine  wita  subvenire,  si  quia  assaliet  earn,  et  in 
omnibus  legitimis  obedire,  preterquam  in  prodidone,  furto,  murdro,  et  deinceps 
simiUbns." 

'  Domesday  Book  and  Bcn^ond  72.  *  Ibid  74. 

*  Ibid  7,  8.  Cp.  Maine,  Early  History  of  Institutions,  Lecture  VI. ;  the  effect 
of  a  chief,  according  to  the  Irish  laws,  giving  or  lending  stock  is  there  described  as 
producing  all  the  effects  of  commendation. 

^  Domesday  Book  and  Beyond  44,  **  The  sons  of  a  villanus  who  had  but  two 
oxen  must  have  beoi  under  some  temptation  to  wish  that  their  &ther  would  get 
himself  killed  by  a  solvent  thegn.*' 

*  XX  2,  "  Archiepiscc^i,  episcopi,  comites,  et  ali«  potestates  in  terris  propriis 
potestatts  suae  sacam  et  socnam  habent,  tol  et  theam  et  infongentheaf ;  in  ceteris 
vero,  per  empctonem,  vel  cambicionem,  vel  quoquo  modo  perquisitis,  socam  et 
sacam  habent,  in  causis  omnibus  et  hallemotis  pertinentibus,  super  suos  et  in  sue 
et  aliquando  super  alterius  homines.** 

'Leg.  Henr.  xix. 

^  Ibid  XX  2 ;  Domesday  Book  and  Beyond  xoo. 
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It  was  a  system  which  wanted  little  but  a  change  of  names  to 
turn  it  into  a  sygtem  of  kllighK^  "fees  and  militaiy  tghurg:^  IrT 
the  second  place  "  the  Jordless  men  ol  wftom  no  law  can  ^got "  * 
are  always  a  ditticulty  to  the  state.  The  lord  was  made  re- 
sponsible tor  his  dependentsT  H6  MUSt  phktuce  them  In  court 
It  tney  were  wanted.    This  did  not  m^!l  that  he  hadthg 


x>wer  to 


hold  a  court  for  them.     That  right,  in  theory  at  least,  depended 


upon  express  grant  J  In  the  third  place  an  inexpensive  method 
of  collecting  the  taxes  is  a  want  constantly  felt  by  the  state. 
We  have  seen  how  heavy  a  tax  was  the  Danegeld.  It  y^n^  an 
^vantage  at  once  to  the  state  and  to  the  small  taxpayer  to  get 
the  great  iora  to  ao  tne  work  oJ  collection.  *'  1  be  small  folk 
will  gladlv  aceSot  anv  scheme  that  will  keep  tJie  tax  collector 
tr6fn  tPCif  doors  eveii  though  they  .purchase^  JL*}?*"^  relief  by 
onerous  prdinises^  oT  rents  and  services.  Tfie  great  men  again 
may  tind  advantage  in  such  bargains.  They  want  periodical 
rents  and  services  and  in  order  to  obtain  them  wiTT  accept  a 
certain  responsibility  for  occ^ioa^^  JtJixes."^  There  is  some 
authority  for  saying  that  according  to  the  laws  of  Cnut  only  four 
days  of  grace  were  given  for  payment.*  After  these  had  passed 
the  man  who  paid  the  tax  could  take  the  land.  We  have  here 
a  cause  which  clearly  tends  to  make  the  lord  a  landlord. 

It  is  to  a  combination  of  these  causes  that  we  must  ascribe 


the  origins  of  the  manor/  'I'he  cbmpilfeW'gfTWniesday  Book^ 
supposed  tnat  manors  existed  all  over  England  in  the  days 
of  Edward  the  Confessor.  But  we  shall  see  that  probably  their 
precise  terminology  and  neat  classifications,  and  above  all  their 
underl}ang  theory  that  all  relationships  connected  with  the  land 
and  with  jurisdiction  could  be  translated  into  terms  of  tenure, 
gave  a  sharper  edge,  and  in  some  cases  an  erroneous  interpreta- 
tion, to  very  various  relationships  which  had  grown  up  gradually 
from  many  various  causes.^  As  Professor  VinogradofT  has 
pointed  out  many  various  causes  went  to  form  the  incipient 
manorial  system  which  we  find  in  Anglo-Saxon  society.  There 
is  the  economic  dependency  of  a  man  on  his  lord  ;  the  relation- 
ship oi  the  grantor  brbook-land  lo  the  inhabitants  o^  tne  land  so 
'  ■■  ■■,     ■  ■■   ..-———' -  — •  *- — "    ■  I    II  , 

^  Domesday  Book  and  Beyond  157- z6o ;  Stubbs,  Sel.  Ch.  65. 

'  Laws  of  Athelatan  (Sel.  Ch.  6Q. 

'  Domesday  Book  and  Beyond  285,  286. 

^  Ibid  122 ;  possibly  if  the  lord  will  SMSiune  this  responsibility  the  geld  charged 
on  his  land  will  be  released,  ibid  Z2x. 

» Ibid  55,  56. 

*  Mattland,  Domesday  Book  and  Beyond  120-128,  thoaght  that  the  manerium 
of  this  period  meant  a  house  or  an  estate  against  which  geld  was  charged ;  but  this 
theory  has  been  disproved  by  Tait,  E.H.R.  xii  770-772;  and  Tait*s  conclusions  are 
accepted  by  Professor  Vinogradov,  Growth  of  the  Manor  300. 

^  For  the  Domesday  Inquest  see  vol.  ii  Bk.  iii  c.  2. 

"  Below  25 ;  English  Society  in  the  Eleventh  Century  339,  340. 
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granted ;  the  relationship  created  by  the  tie  of  coinmencia.t:io 
the  relationship  created  ^" grants  ol  soke  and  otHer  Jurisdiotio/i 
privileges.^  All  thgse^  factors  contributed  to  the  forma ty?|i_  , 
very  various  groups  to  which'the  JNormah  Tawyers  gave  the  coi 
pendious  term  ^'  manor/'  No'^doubt  the  terms  **  manerium 
"  mansio  "  or '  *  halTa  Originally  meant  a  house  or  a  buildings  ;  ar 
they  are  sometimes  used  in  this  their  original  sense.^  But  at  til 
end  of  the  Anglo-Saxon  period,  the  term  **  manor"  was  conciTn 
to  mean  an  estate  Irt  th6  land,  or  a  group  6f  pefS0n^7:Ult!va:trn' 
such  an  e^t^td,  Which  could  "bfe  looked  at  Ji^  an  economic  Wtr<51^ 
^d  yet  possessed  in  (liferent  places  a  diversity  of  externa 
features/  which  corresponded  to  and  can  be  iaiccounted  for  by  "th 
diversity  of  its  origins. 

All  these  causes  combined  to  reduce  to  hopeless  confusioi 
the  local  jurisdictions  of  the  Angio-Sa^on'State"."  The  qUSsfTb/ 
what  court  haH  jurisdiction  in  aiiy  given  "case  must  often  haiv^ 
been  an  insoluble  problem  without  the  'ready  aid  6T  physTcaJ 
forceT'^'It'  waTThe  work  of  the  Norman  and  the  Angevin  Tcihga 
ffrsf  to  classify,'  and"  then  to  subdue  this  ^'conflict  of  local 
jurisdictions. 

(2)  The  effect  of  the  Norman  Conquest. 

England  as  the  result   of^he  CQnqv|^«st;  gainpH   a  gfrnng  Unet 

of  capaPJe  kings  wiin  a  genius  for  organization.*.  This  1$  the 
most  important  ot  the  immedTafe  effects  of  the  ConciuesL  The 
reigh  of  StefJlreu  sliuwiS'tis  how  much  depended  upon  the  per- 
sonality of  the  king.  It  was  not  until  the  central  power  was 
permanently  organized  ""by  the  creation  ot  administrative  and 
JiniKiaT"bodies  tKaf  *t"he  personality  of  the  king  ceased  to  hStve 
this  paramoiinl  rmpoftaTice.  In  the  first  instance  it  directed  and 
"niodified  all  the  other  effects  which  flowed  from  the  Conquest. 

Of  these  other  effects  the  most  important  from  our  present 
poinTorvTew  is  the  fact  that  the  Norman  lawyers  introduced  a 
cleaTnoRbn  of  tenure  and  of  some  of  the  consequences  of  tenure. 

1  **  If  we  look  to  the  antecedents  of  the  Manor  in  A.S.  times  we  do  not  find  a 
single  institution  corresponding  to  the  Conquest  manor,  but  we  do  find  several  in- 
stitutions working  each  by  itself  but  combining  in  practice  toproduce  the  inchoate 
manorial  system  which  Domesday  supposes  everywhere.  Tnese  institutions  are 
the  ham  or  cotlif,  the  estate  centre ;  the  bocland,  privileged  land  tenure ;  the  soke, 
jurisdictional  franchise ;  and  the  Umd-rica's  or  land  hlaforcCs  patronage,  the  dement 
of  lordship,"  English  Society  in  the  Eleventh  Century  340. 

^Domesday  Book  and  Beyond  108,  xog;  cf.  L.Q.R.  v  114-115  for  later  in- 
stances of  the  use  of  the  term  **  manerium  *'  in  this  sense ;  a  fourteenth  century 
record  there  cited  talks  of  the  time,  *'  quando  Dominus  Episcopus  faciet  domum  de 
novo  vel  reparari  faciet  manerium  suum  de  Stoketon.*' 

'  Maneria  were  of  all  sizes ;  thus  the  manor  of  Taunton  was  worth  £154  is. 
and  we  read  of  another  manor  only  worth  15  pence,  see  Domesday  Book  and 
Beyond  iio-iig. 

*  Haskins,  Norman  Institutions  6. 
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The^Normans  had  attained  a  feudal  system  by  ^e  road  of  per- 
sonal commendation,  by  grants  of  ]ty*ni»fir^Q  hy  t^^  ]fing  to  his 
dependents,  and  bv  grants  of  immnnifiVg^  The  resulting  con- 
dition of  affairs  in  Normandy  was  in  many  cases  similar  to  the 
rondifibn  of  affairs  in"Englahd.  Often  Tt  naustTiave  seemed  to 
the  Normans  thatTrawnss  6fiTy' required  to  be  changed  But  un- 
doubtedly they  had  attained  a  clearer  conception  of  tenure,  and 
their  feudal  system  was  more  entirely  based  upon  it  Land  is 
conceived  bl  as  held  not  merely  sulf~  under  a  lord,  but  de,  of  a 
lord.  •*  Sud  lays  stress  on  the  lord's  power  which  may  well  be 
of  a  personal  or  justiciary  rather  than  of  a  proprietary  kind,  while 
de  imparts  a  theory  about  the  origin  of  the  tenure  ;  it  makes  the 
tenant's  rights  look  like  derivative  rights  : — it  is  supposed  that 
he  gets  his  land  from  his  lord"  ^  It  was  from  this  new  point  of 
view  that  English  society  was  looked  at  by  the  compilers  of 
Domesday  Book ;  and  naturally  it  was  productive  of  large 
changes  in  social  relationships.  A  large  number  of  the  older 
indeterminate  forms  of  dependency,  atja^e  number  of  the  older 
forms  of  land  ownership,  tended  to  disapgearjh  the"li|fHt  of  This 
Tiew  '{Kebry.     TIlUS,  SUJ  rrOf&Ssof  Vinogradoff  has  pointed  out, 

"  ajiumber  of  people  who  could  go  with  their  land  where  they 

pl^tsed  disappear,"  and,  **a  number  of  others  who  owned  to  con- 
fusing  forms  of  dependency  on  personal  lords  and  lords  of  soke, 
were  forced  under  one  or  other  of  the  convenient  headings 
supplied  by  feudal  terminology."  *  Moreover  it  had  a  large  eflect 
upon  the  relation  of  the  people  to  the  units  of  local  lunsdiction 
to  whioh  they  wer6  subject  It  tended  to  emphasize  their  sub- 
jection to  the  lord  of  whom  they  held  their  land,  and  to  wealcen 
meir  relations  to  the  older  associations  of  township^  hundred^and 
-  snire.*  ibis  will  be  clear  if  we  look  at  one  of  the^linost  im- 
portant  consequences  of  tenure. 

The  lord,  because  he  is  a  lord,  has  a  right  to  hold  a  court  for 
his  tehants.  Inis  theory  was  well  recognized  in  Normanay,^ 
and  it  is  explicitly  stated  in  the  Leg-es  Henrici,  **  Everj^lord 
may  summon  his  man  that  he  stand  to  right  in  his  court ;  itn3" 
iTne  is  resident  at  a  distant  manor  ofmcTionour  of  which 
he  holds,  he  must  go  to  the  plea  if  his  lord  summon  him."  ^    The 

1  Stubbs,  C.H.  i  286-292.  ^  Domesday  Book  and  Beyond  154. 

^  The  Growth  of  the  Manor  295-296. 

*  **  People  had  now  to  look,  not  so  much  to  their  time-honoured  associations  in 
township,  hundred,  and  shire,  as  to  their  relations  of  personal  and  territorial  depen- 
dence," ibid  296. 

*  Haskins,  Norman  Institutions  24. 

*  *'  Omni  domino  licet  submonire  hominem  suuro,  ut  ei  sit  ad  rectum  in  curia 
sua ;  xt  si  residens  est  ad  remotius  manerium  ejusdem  honoris  unde  tenet,  ibit  ad 
placitum,  si  domtnus  suus  submoneat  eum,'*  Leg.  Henr.  Iv  i. 
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lord's  court  for  his  tenants  is  frequently  mentioned  by  Glanvil ; ' 
and  the  refusal  of  an  abbot  of  Peterborough  and  a  prior  of  Dun- 
stable to  allow  their  freeholders  to  hold  a  court  for  their  tenants 
was  said  to  be  contrary  to  law.^  It  is  obvious  that  this  theory 
mig^t  have  led  to  a  growth  of  feudal  courts  one  above  the  other, 
and,  ultimately,  to  the  growth  of  compact  feudal  provinces. 
Thus  the  Bishop  of  Ely  held  a  court  for  his  manor  at  Littleport, 
but  difficult  cases  and  complaints  of  insufficient  justice  were 
heard  in  his  council '  Many  lords  held  a  central  court  to  which 
their  more  important  tenants  owed  suit^  But  compact  feudal 
provinces  were  not  formed  in  England ;  and  tliis  fg  dllf  *"  frtj- 
tbThe  arifuinslanc^ot  the  Conquest;  buiE"cHiefly  to  the  energy 
and" lor^tgEt  oTIhe  Norman  and  Angevin  kings.  ^  Successive 
rebeHjons  of  the  ^EnglFsh  led  to'  successive  confiscations.  The 
dommions  ot  the  JN^nnan  Imiuus  weie  Iherefore  scattered.^ 
^cept  in  the  casesof^Beeartdbmr  Of  Chester  and  Ibe  bl^Opric 
of  Durham  no  great  provinces  were  created.*  The  Norman  and 
Angevin  kings  made  good  use  of  their  position  as  the  successors 
of  Edward  the  Q>nfessor.  They  used  the  organization  of  the 
communal  courts^  as  they  used  Anglo-Saxon  soldiers,  to  keep 
under  tlieir  disorderly  "bkrons.  inus,'aTgiougB  "the  distinctly 
feudal  conception  of  jurisdrctTon  dependent  on  tenure  was  intro- 
duced, it  operated  under  such  limitations  that  it  never  attained 
great  proportions. 

What  is  true  of  jurisdiction  dependent  on  tenure  is  true  also 
of  the  special  grants  conferring  various  franchises.  Such  fran- 
chise jurisdictions  were  also  well  known  in  Normandy.^  Grants 
which  had  been  made  by  the  Anglo-Saxon  kings  were  in  many 
cases  recognized  and  confirmed  by  the  Norman  and  Angevin 
kings.  But  it  is  chiefly  in  the  Palatine  counties  that  the  franchises 
attained  large  dimensions.^     To  take  our  old  instance  of  Durham. 

^  ii  8;  he  I  and  ii ;  xii  2-7. 

3  Select  Pleas  in  Manorial  Courts  (S.S.)  xlv. 

'The  Court  Baron  (S.S.)  iii. 

*  E.g.  The  abbots  of  Ramsey,  Gloucester,  St  Albans,  St  Edmonds.  Select 
Pleas  in  Manorial  Courts  (S.S.)  xlv,  xlvi ;  Madox,  Excheouer  i  X07-112 ;  the  abbot 
of  St  Augustine  of  Canterbury  could  hear  complaints  ot  failure  of  justice  in  the 
hundred  court  of  Fordwtch,  see  a  fine  of  1182  cited  Ballard,  Borough  Charters  149. 

'Stubbs,  C.H.  i  310,  311. 

*  Ibid  i  307-309 ;  Kent  was  for  a  few  years  a  county  Palatine  under  William's 
brother  Odo ;  Shropshire  also  under  the  earls  of  Montgomery  was  a  palatinate  tiU 
it  was  confiscated  1^  Henry  I.  after  the  rebellion  of  Robert  of  Belesme. 

^  Haskins,  Norman  Institutions  25.30. 

'  We  do  sometimes  meet  with  very  extensive  firanchises,  Rot.  Cur.  Reg.  (Rec 
Com.)  i,  xxxi,  xxxii,  426— in  1199  William  de  Braosa  says  that  neither  king,  sheriff, 
nor  justice  have  any  right  to  enter  his  liberty,  and  in  1302  William  de  Braosa  lord  of 
Gower  said  that  he  had  his  chancellor  and  Chancery  and  his  seal,  judgment  of  life 
and  death,  cognisance  of  all  pleas,  whether  of  the  crown  or  not,  arising  within  the 
liberty ;  ibid  ii  6,  10— the  Bishop  of  Ely  deduced  the  title  to  his  franchise  from 
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"  If  any  other  argument  were  required  to  prove  that  William  the 
Conqueror  considered  the  Palatinate  of  Durham  as  a  dominion 
entirely  separate  from  those  of  the  crown,  it  is  the  fact  that  in 
his  great  territorial  survey  he  entirely  omitted  all  notice  of  the 
Palatinate."^  We  have  charters  of  Henry  I/s  and  Stephen's 
reigns  confirming  its  privil^^;  and  even  Henry  H.,  when  he 
sent  his  justices  into  the  Palatinate,  admitted  that  he  did  so  only 
by  the  licence  of  the  bishop,  and  that  this  special  occasion 
formed  no  precedent*  The  Earl  of  Chester  had  similar  rights — 
'*  he  was  in  fact  a  feudal  sovereign  of  Cheshire  as  the  king  was 
in  Normandy." '  That  these  were  exceptional  cases  is  evident 
from  the  list  comfMled  by  Madox  of  the  fines  paid  for  franchises 
during  this  period/  Some  of  them  take  the  form  of  a  confirma- 
tion of  existing  franchises,  or  are  grants  in  the  old  Saxon  words.  ^ 
These  words  no  doubt  once  conferred  a  wide  jurisdiction,  but 
they  were  soon  destined  to  become  meaningless.  In  other  cases 
in  which  franchises  were  granted  in  newer  technical  terms,  they 
were  usually  of  the  humbler  class.  The  most  usual  was  the 
view  of  frankpledge.  There  are  also  grants  of  freedom  from 
suit  to  the  hundred  and  shire  courts  and  from  all  payments  to 
the  sheriff.^  Sometimes  a  man  was  allowed  to  tallage  his  manor 
as  the  king  tallaged  his  demesnes.^  In  fact,  just  as  considerations 
of  space  and  distance  limited  the  purely  feudal  jurisdiction,  so  it 
limited  the  jurisdiction  exercised  by  virtue  of  these  special  grants. 
The  average  baron  had  the  opportunity  to  exercise  only  the 
humbler  class  of  franchises.  It  was  franchises  of  this  kind  which 
were  least  able  to  maintain  themselves  against  the  growing  juris- 
diction of  the  king's  court 

Edgar,  through  Charters  of  Edward  the  Confessor,  William  I.,  and  Henry  I. ;  Select 
Pleas  of  the  Crown  (S.S.)  case  98. 

^  Re^strum  Dunehnense  (R.S.)  i,  Izvi,  Ixvii ;  it  is  recorded  moreover  that 
neither  king,  nor  earl  had  any  rights  over  the  lands  of  St  Cuthbert  in  Yorkshire, 
Domesday  Book  i  298  b. 

'Registmm  Dunelmense  (R.S.)  i,  Ixvii,  "Sciatis  quod  consilio  Baronum 
meorum,  et  Episcopi  Dunelmensis  licencia,  mitto  hac  vice  in  terram  Sancti  Cuthberti 
justldam  meam,  quae  videat  ut  fiat  justicia,  secundum  assisam  meam,  de  latronibus 
et  murdratoribns,  et  roboratoribus ;  non  quia  velim  ut  trahatur  in  consuetudinem 
tempore  meo,  vel  h«redum  meorum,  sed  ad  tempus  hoc  facio,  pro  pnedicta  neces- 
sitate;*' four  other  charters  of  the  same  king  confirm  the  bishop's  franchises, 
Lapsley,  County  Palatine  of  Durham  126. 

sStubbs,C.H.  1411. 

*  Exchequer  i  397-424.  For  grants  of  freedom  from  taxation  see  Dialogus  de 
Scaccario  (Sel.  Ch.)  222. 

*  A  grant  to  the  Prior  and  monks  of  Worcester  that  they  have  within  their  four 
ntianors  **  Socam  et  Sacam  et  Tol  et  Team  et  Infangenethief  cum  judiciis  Aause  et 
Ignis  et  Furcarum  et  Ferii  et  cum  quietantiis  aliarum  Libertatum  sicut  continetur 
in  Cartis  Regum  quas  inde  habent,**  cited  Madox  i  408. 

*  Grant  to  the  abbot  of  Ramsey,  **  quod  ipse  et  dominica  sua  quieta  sint  de 
sectis  Schirarum  et  hundredorum,  et  de  auxiliis  Vicecomitum,  et  pro  habendo  franco 
pledsio  in  Curia  sua,"  cited  Madox  i  404. 

^  Ibid  418,  4x9. 
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Thus,  as  a  result  of  the  Conquest,  we  can,  at  the  end  of  the 
twelfth  century,  begin  to  distinguish  two  species  of  private  juris- 
diction. There  is  firstly  a  jurisdiction  dependent  upon  tenure — 
a  purely  feudal  jurisdiction  ;  and  secondly  a  jurisdiction  dependent 
upon  royal  grant  or  confirmation — a  franchise  jurisdiction.  We 
shall  see  that,  from  the  thirteenth  century  onwards,  the  most 
common  variety  of  the  purely  feudal  jurisdiction  was  the  manorial 
jurisdiction ;  ^  and  that  the  most  permanently  important  of  the 
franchise  jurisdictions  was  that  vested  in  a  borough.^  During 
this  period  the  manor  as  such  has  not  yet  become  a  jurisdictional 
unit ;  and  the  privil^es  granted  by  the  king  or  other  lords  to 
boroughs  do  not  entitle  the  borough  courts  to  rank  among  the 
most  important  of  the  franchise  jurisdictions.  But,  in  certain 
developments  which  were  taking  place  in  the  twelfth  century,  we 
can  see  some  of  the  causes  which  will  give  both  to  the  inanor 
and  to  the  borough  their  positions  in  later  law.  Of  these  de- 
velopments, therefore,  I  shall  say  a  few  words. 

(i)  The  Manor, — We  have  seen  that  economic  units  of  very 
varied  kinds,  in  which  we  can  see  the  germ  of  theTater  nianor, 
were  tor  very  various  causes  springing  lip  all'  over  England  in 
tBelatter  part  ofnie Saxon peribdT^^^As  a' resulTbrHie  Norman 
Conquest  these  units  got  the  name  **Thanor;'''*"  and  llie^  term 
**  manbr^tended  fb  acquire  a  more  Befihite  meaning.  It  would 
seem  that  "  at  the  time  of  the  Domesday  Inquest  the  expression 
'  manor '  was  currently  used  to  designate  estates  organized  under 
aristocratic  administration — under  knights,  or  the  ecclesiastical 
corporations  which  may  be  substituted  for  them."  *  But  as  yet 
there  were  many  manors  which  did  not  answer  to  this  description 
There  were,  in  fact,  several  distinct  types  or  varieties  of  manor 
which  represented  the  various  conditions  under  which  the 
manorial  system  had  arisen  in  the  Anglo-Saxon  period,  and  the 
various  causes  for  the  growth  of  these  conditions.  Of  these 
types  Professor  Vinogradoff  has  distinguished  five  main  classes :  • 
There  are  manors  which  are  capitalistic  organizations — which 
form  an  economic  centre  surrounded  by  the  peasant  holdings 
which  support  them  ;  there  are  manors  which  are  administrative 
centres  of  scattered  or  more  or  less  independent  settlements; 
there  are  manors  which  are  **  sokes,"  that  is  jurisdictional  units  ; 

^  Below  179-187.  '  Below  138-151.  •  Above  23,  24. 

^  **  Neither  the  term  manor  nor  any  corresponding  and  equally  comprehensive 
designation  occurs  in  Saxon  times ;  '*  but,  "  we  find  that  the  summarizing  terminology 
and  the  unifying  legal  treatment  adopted  by  the  Survey  were  the  results  of  facts 
which  had  actually  existed  before,  though  in  a  rather  straggling  condition,  with 
many  gaps  or  irregularities,"  Vinogradov  English  Society  in  the  Eleventh  Century 

340. 

•Ibid  311.  «Ibid. 
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there  are  royal  manors ;  and  there  are  manors  which  are  small 
estates  exploited  directly  either  by  their  masters  or  by  rustics. 

During  the  twelfth  century  these  different  types  of  manor 
tended  to  disappear,  and  the  term  manor  consequently  tended 
more  and  more  to  become  "an  estate  organized  under  aristo- 
cratic administration".  This  was  due  partly  to  the  direct  results 
of  the  Conquest,  partly  to  the  universal  application  of  the 
principle  of  tenure  to  all  forms  of  land  holding,  and  partly  to  the 
growth  of  a  common  law  which  was  beginning  to  lay  down 
general  legal  principles  applicable  to  land  holding.  Let  us 
glance  briefly  at  the  influence  of  these  three  sets  of  circumstances. 

Firstly,  the  Conquest  was  disastrous  in  its  results  to  the 
poorer  classes.^  Their  new  lords  were  able  to  exact  from  them 
pretty  much  what  they  pleased  In  Henry  II. 's  reign,  it  is  true, 
the  humblest  freeholder  was  protected  by  the  king's  court  ^  But 
the  poorer  classes  were  generally  not  freeholders.  They  were 
villeins  who  held  merely  at  the  will  of  the  lord*  The  lord  was 
the  person  responsible  to  the  central  government  for  military 
service  and  feudal  dues.  Hence  "the  principal  element  of  an 
eleventh  century  manor  is  the  lord,  the  representative  of  feudal 
aristocracy  in  the  place."  ^  It  was  not  long  before  the  lord 
came  to  be  r^;arded  as  the  owner  of  the  soil  of  the  manor.  ^ 
Secondly,  the  lord  is  more  than  an  official  responsible  for  the 
collection  of  certain  dues,  and  he  is  more  than  a  landowner.  He 
is  the  lord  of  the  inhabitants  of  the  manor  who  hold  their  land 
of  him.  Thus  he  is  "  a  man  in  authority  over  a  district  con- 
nected with  his  estate,  and  this  authority  he  wields  in  consequence 
of  a  contract  of  feudal  service."  *     Thirdly,  the  growth  of  general 

^  Dialogus  de  Scaccario  i,  x ;  and  this  tradition  lasted  on  into  the  thirteenth 
century ;  thus  Bracton,  f.  7,  says,  **  Fuenint  etiam  in  conqttestu  Uberi  homines,  qui 
libere  tenuerunt  tenementa  sua  per  libera  servitia,  vel  per  liberas  consuetudines,  et 
cum  per  potentiores  ejecti  essent,  postmodum  reversi  receperunt  eadem  tenementa 
sua  tenenda  in  villena^o,  faciendo  inde  opera  servilia.** 

'  Below  47 ;  vol.  li  Bk.  iii  c.  2. 

>  Vol.  iii  c.  I  §  10.  *  Vinogradoif,  English  Society  472. 

*  India  offers  a  curious  parallel.  When  a  new  province  was  settled  the  question 
arose  who  was  to  be  made  responsible  for  the  land  revenue.  In  determining  this,  the 
political  and  social  constitution  of  the  province  was  determined.  ' '  Do  you  on  entering 
on  the  settlement  of  a  province  find  that  a  peasant  proprietary  has  been  displaced 
by  an  oligarchy  of  usurpers,  and  do  you  think  it  expedient  to  take  the  government 
dues  from  the  once  oppressed  yeomen  ?  The  result  is  the  immediate  decline  ...  of 
the  class  above  them.  ...  Do  you,  reversing  this  policy,  arrange  that  the  superior 
holder  shall  be  answerable  to  the  government  ?  You  find  that  you  have  created  a 
landed  aristocracy  which  has  no  parallel  in  wealth  or  power  except  the  proprietors 
of  Ens^lish  soil."  There  is  no  assumption  that  new  proprietary  powers  are  conferred. 
"  But  in  the  vague  and  floating  order  of  primitive  societies  the  mere  definition  of  a 
right  immensely  increases  its  strength.  ...  All  agrarian  rights,  whether  superior  or 
subordinate  to  those  of  the  person  held  responsible  to  Government,  have  a  steady 
tendency  to  decay,'*  Maine,  Village  Communities  Z49-Z5i. 

'  English  Society  472. 
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rules  relating  to  tenure,  and  to  the  rights,  and  duties  and  interests 
of  tenants,^  tended  to  make  manors  conform  more  and  more  to  a 
uniform  type: 

As  the  result  of  all  these  causes  the  veiy  small ''  maneriola  " 
of  Domesday  Book  which  were  cultivated  by  groups  of  villeins, 
or  of  socmen,  or  thanes,  or  royal  Serjeants,^  tend  to  disappear 
by  a  process  of  absorption  into  larger  units.  **  They  presented," 
as  Professor  Vinogradoff  has  said,'  "  a  kind  of  compromise  be- 
tween the  original  independent  cultivation  and  ownership  of 
small  housdiolds,  and  the  forces  of  patronage  and  exploitation 
embodied  in  the  great  lordships."  As  the  latter  forces  gained 
in  strength  the  typical  manor  becomes  a  unit  in  which  there  is 
a  lord  with  lands  of  his  own  in  demesne,  and  free  and  villein 
tenants,  who  have,  in  addition  to  their  holdings,  rights  of 
common  in  the  lord's  waste.  By  the  process  of  borrowing 
certain  ideas  from  the  feudal  principle  that  a  lord  of  tenants  has 
a  rig^t  to  hold  a  court  for  them,  the  lord  will  get,  as  the  neces- 
sary part  of  his  manorial  rights,  the  power  to  hold  a  court  or 
courts.  The  manor  will  come  to  connote  both  proprietary  and 
jurisdictional  rights.  But  it  was  not  until  the  feudal  principle 
had  been  reduced  to  a  humbler  place  than  it  occupied  in  the 
reigns  of  the  Norman  and  Angevin  kings  that  this  result  was 
reached.^ 

(ii)  The  Boroughs? — It  is  clear  from  Domesday  Book  and 
from  the  Anglo-Saxon  Laws  that  certain  areas  were  recognized 
as  boroughs,  and  that  certain  persons,  sometimes  resident  within 
these  areas  and  sometimes  not,  were  recognized  as  burgesses. 
We  shall  see  that  these  areas  were  sometimes  fortified  places, 
and  sometimes  places  where  a  maricet  was  held.*  On  that 
account  they  were  differently  organized  from  the  country  at 
large.  They  had  a  special  court,  special  customs,  special 
privil^^,  and,  what  was  most  important  to  the  compilers  of 
Domesday  Book,  they  were  answerable  for  special  sources  of 
revenue. '^  But  they  were  subject  to  the  control  of  the  sheriff,* 
and  in  many  cases  the  earl  was  entitled  to  the  third  penny  of  ^ 
their  receipts.*  Though  they  were  specially  treated  by  the 
Domesday  commissioners,  though  they  were  specially  regulated 
in  the  Anglo-Saxon  laws,  it  is  difficult  to  see  exactly  wherein 

^  VoL  ti  Bk.  iii  cc  2  and  4.  '  English  Society  332-337. 

•  Ibid  338.  *  Below  176-179.  , 
'  See  Maitland,  Domesday  Book  and  Beyond  172-219 ;  Ballard,  the  Domesday       \ 

Boroughs ;  and,  British  Borough  Charters  1042-1216. 

•  Below  138,  139. 

"^  Ballard,  Doinewlay  Boroughs  chap.  iv. 

'  Maitland,  op.  dt.  209 ;  B^aid,  Domesday  Boroughs  44-46. 

•  Ibid  41-43. 


EFFECT  OF  NORMAN  CONQUEST       81 

they  differed  from  other  areas  in  the  country  at  large.  Most  of 
the  privileges  which  they  possessed  were  sometimes  also  possessed 
by  areas  which  were  not  boroughs  ;  ^  and  so  far  were  they  from 
being  a  unit  which  was  more  definite  and  more  capable  of  acting 
for  itself  than  other  communities,  that  it  would  seem  that  they 
were,  in  at  least  one  respect,  less  capable  of  thus  acting  than  the 
counties  or  the  hundreds.  Mr.  Ballard  tells  us^  .that  "the 
Domesday  scribes  make  an  important  distinction  between  the 
borough  and  the  other  areas ;  the  shire,  the  riding,  the  wapentake, 
and  the  hundred  were  represented  as  being  able  to  give  evidence 
for  or  against  claims  to  land;  but  the  borough,  and  in  this 
respect  it  resembles  the  manor  and  the  vill,  is  never  represented 
as  giving  evidence." 

It  was  after  the  Conquest  that  the  gift  of  certain  privil^es 
to  certain  areas  by  charters  granted  by  the  king  or  other  lords 
gradually  separated  the  borough  more  clearly  from  other  juris- 
dictional or  governmental  units.'  Certain  privil^es  began  to 
be  r^^arded  as  distinctly  bui^hal  privil^es.  The  boroughs 
themselves  began  to  develop  bodies  of  customary  law  which 
were  often  codified  in  their  custumals.^  As  the  institutions  of 
the  central  government  grew  more  elaborate,  as  the  working  of 
these  institutions  produced  a  body  of  law  common  to  the  whole 
country,  the  position  which  these  borough  areas  took  in  relation 
to  these  institutions  and  this  law,  became  different  from  the 
position  of  other  areas  in  the  country  at  lai^.  We  shall  see 
that  in  consequence  the  borough  became  a  variety  of  franchise 
which,  though  it  resembled  some  of  the  other  franchises  in  certain 
respects,  yet  had  certain  peculiar  characteristics  which  put  it  in  a 
class  by  itself.^ 

Thus  both  the  manor  and  the  borough  owe  their  final  form 
to  the  growth  of  a  strong  centralized  government  and  a  common 
law.  This  government  and  this  law  moulded  and  adapted  certain 
institutions  existing  in  the  eleventh  and  twelfth  centuries,  and 
developed  certain  tendencies  which  were  banning  to  appear  in 
those  centuries,  in  such  a  way  that  they  produced  the  manors  and 
the  boroughs  of  our  modem  law.  At  the  same  time  these  same 
agencies  by  classifying,  defining,  and  controlling  the  powers  and 
duties  of  the  other  units  and  officials  which  exercised  local  juris- 
diction throughout  the  country,  were  influencing  them  in  a 
similar  manner.     Consequently  they  too  began  to  assume  their 

modem  shape  and  their  modem  position  in  the  English  judicial 

• 

^Ballard,  British  Borough  Charters  Ixxzviii-lxxxix ;  c£  Maitland,  Domesday 
Book  and  Beyond  216-217. 

'  British  Boroagh  Charters  xcv. 

'  For  the  importance  of  the  Charter  see  ibid  xiii,  xiv. 

*  For  these  custumals  see  vol.  ii  Bk.  iii  c.  4.  ^  Below  140, 141. 
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and  administrative  system.  But,  before  the  history  of  these 
developments  can  be  traced,  Ae  origins  of  those  central  institu- 
tions and  that  common  law  to  which  they  were  due  must  first  be 
examined 

II.  The  Curia  Regis  and  the  Beginnings  of  a 
Centralized  Judicial  System 

The  term  "  Curia  R^[is"  is  used  in  two  scanses.  It  means  (i) 
the  placewhere  tne  king  resided  attended  by  the  chief  officials 
oTEis  court  an3  Tioiisehold ;  and  (ii)  the  supreme  central  court 
"where'^e  business  of  government  in  all  its  branches  was  trans- 
acted.' It  is  the  latter  'meaning  which  is  of  interest  to  tficT%al 
and  constitutional  historian ;  and  it  is  the  meaning  which  is  here 
attached  to  the  term. 

Both  England  and  Normandy  possessed  a  central  court,  com- 
posed of  the  most  important  men  in  the  nation,^  in  which  all  the 
business  of  government  was  transacted  In  England  there  was 
the  Witan  '  which  became  after  the  Conquest  the  Curia  Regis,  and 
in  Normandy  the  Curia  Ducis.*  There  wctb  mstny  pofni^  of 
similarity  between  these  three  bodies?^  In  "the  case  both  of  the 
Witarrand  uf  llieCmia  Re^ls  Uli'^g'stated  meetings  were  held  at 
the  period  of  the  tnree"church*festivals  brChristmas,  Easter^  and 
Pentecost  7"^  ^tfRTtheTr' constitution  was  so  similar  that  the  Anglo- 
Saxon  chronicler  nas  no  dihiculty  in  calling  the  assembliS~~bf 
the^iiria  TCqgis  Witans.  Nevertheless,  though  there  was^lhis 
general  sttKilarity  between  the  two  bodies,  they  were  funda- 
ifierially  diflTerent  "Just  as  Norman  feudalism  differed  from  the 
inclpTerifTeudalism  of  the  Anglo-Saxon  period  in  the  fact  that 
Norman  feudalism  was  grounded  upon  a  logical  theory  of  tenure 
from  which  all  the  rights  and  duties  of  lords  and  tenants  flowed,^ 
io  the  Curia  R^is  dirtered  from  the  Ariglo^sixbn  Witan  by 
the  rigid  application  of  this^  same  theory  of  lehure'^toihfiLCpm- 
positipn^  of  thij  asse^  It  was,  like  the  Curia  Ducis  of 
Normand>j^omposed  in  t&eoryj  if  not  of  all  tfie  king's  tenants 

^  Madox,  Exchequer  i  81-82. 

^  P.  and  M.  i  50,  51 ;  Madox,  Exchequer  i  25 ;  Haskins,  Norman  InsUtutioni 

55-58. 

•Above  15, 16. 

*  P.  and  M.  i  50,  51 :  cf.  Madox,  Exchequer  i  25 ;  Haskins,  Norman  Institutions 

54-58. 

'  Adams,  The  Origin  of  the  English  Constitution  12. 

'  In  Normandy  there  was  only  one  regular  assembly  at  Easter,  Haskins,  Norman 
Institutions  55 ;  Adams,  Origin  of  the  English  Constitution  65. 
^  Above  24,  25. 

•  "  He  (the  Duke  of  Normandy)  holds  a  court ;  we  dare  hardly  as  yet  icaU  it  a 
court  of  his  tenants  in  chief;  but  it  is  an  assembly  of  the  great  men  and  the  great 
men  are  his  vassals,"  P.  and  M.  i  50. 
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in  chief,  at  least  of  all  who  held  per  baromanu  ^  Among  these 
tenants ^n  chief  were  comprised  all  the  officiala  of  the  govern- 
"nient ;  *  and  m  addition  any  other  persons  whom  the  If ing  chose 
to  summon.^  It  was  thus  a  court  which  resembled  much  more 
closely  tne  feudal  Curia  Duds  than  the  Anglo-Saxon  Witan.  It 
was  Norman  not  only  in  its  composition,  but  also  in  its  procedure, 
and  in  the  terminology  used  to  describe  both  its  constituent 
members  and  its  activities.*  We  can  see  therefore  a  j[eneral 
resemblance,  but  no  ijistitutional  continuity  between  the  Witan 
and  the  Curia  Regis.  The  institutional  continuity  which"^does  exist 
between  ^e'^axon  and  Norman  period  must  be  looked  for  else- ' 
where.  As  we  shall  now  see,  some  of  the  indirect  effects  6T  the 
continuity,  which  undoubtedly  exists  in  the  case  of  other  institu- 
tions of  government,  have  had  important  effects  upon  the  develop- 
ment of  the  Curia  Regis  during  the  twelfth  century. 

We  have  seen  that  a  certain  amount  of  institutional  continuity 
canTSe  traced  in  the  organs  oi  local  government,  ine  powers  of 
the  sheriff  were  retained  and  even  strengthened.  The  organiza- 
tion  of  the  communal  courts  was  continued.^  We  shall  see  too 
that,  as  William  I.  and  Henry  I.  promised,  the  Anglo-Saxon  laws 
—the  laws^n^dward  the  Confessor — were  the  basis  of  the  law 
administered  in  those  courts  ;  and  that  it  was  for  that  reason  that 
so  many  compuationsl)Tlfio'se  laws  weremadejduring  the  reigns 
of  the  Norman  kings. ^^"^KatTs  perEaps  even 'more  Important 
we  can  also  trace  tBfg^same  institutional  continuity  in  the  office 
of  the  king.  The  Norman  feings"aTways  regarded  themselves  as 
the  successors  oTEdward  the  Confessor.  They  were  lawful  kings 
"oPthe  English ;  and,  "aST'^sntSTT'lKey  were  entitled  to  exercise 
those  powers  of  government  which  men  believed  were  put  into 
their  hands  for  the  preservation  of  peace,  the  protection  of  the 
weak,  and  the  maintenance  of  justice.^  Because  they  were  kings 
they  had  powers  which  transcended  the  powers  of  a  mere  feudal 
suzerain.     No  doubt  these   powers  were  vague.     But,   because 

^  As  Adams,  op.  cit  57,  points  out,  *'  One  of  the  clearest  statements  of  the  in- 
stitutional principle  of  the  court  is  to  be  found  in  c.  xi  of  the  Constitutions  of 
Clarendon ;  that  clause  runs  as  follows :  *  Archiepiscopi,  episcopi,  et  universe 
persona  regni,  qui  de  rege  tenent  in  capite,  habent  possessiones  suas  de  domino 
rege  sicut  baroniam,  et  inde  respondent  Justitiis  et  ministris  regis,  et  sequuntur  et 
factunt  omnes  rectitutines  et  consuetudines  regias,  et  sicut  barones  ceteri,  debent 
interesse  judiciis  curiae  domini  regis  cum  baronibus  *.'* 

«  Below  35-38. 

>  **  The  feu&l  law  provided  in  no  way  for  the  attendance  of  the  non-vassal.  Yet 
it  seems  clear  that  the  king  had  the  right  to  make  persons  whom  we  cannot  show  to 
have  been  his  vassals  full  members  of  the  court,'*  Adams,  op.  cit  61. 

*  Madox,  Exchequer  i  x8o.  •  Above  7-15. 

*  Vol.  ii  Bk.  iii  c.  2  ;  see  above  3  n.  z. 

^  Vol.  ii  Bk.  ii,  Pt.  I ;  cf.  Adams,  op.  cit.  58-59. 

VOL.  I.— 3 
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/  they  were  vague,  tiiey  were  of  the  greatest  value  to  kings  who 
were  in  a  position  to  exploit  them  to  the  uttermost,  firstly  be- 
cause they  were  in  effect  conquerors,  and  secondly  because  they 
were  men  of  exceptional  ability  and  force  of  character.  It  was 
by  the  help  of  these  prerogative  powers,  which  were  r^^arded  as 
inherent  in  the  office  of  king,  and  as  belonging  to  them  as  the 
successors  to  Edward  the  Q>nfessor,  that  the  Norman  and 
Angevin  kings  so  developed  the  powers  of  the  feudal  Curia 
R^[is  that  they  made  it  the  most  efficient  organ  of  centralized 

^government  that  existed  in  Western  Europe.  Thus  it  can,  I 
think,  be  said  that  what  continuity  there  is  between  the  institu- 
tions of  central  government  in  the  Anglo-Saxon  and  the  Anglo- 
Norman  state  must  be  traced  through  the  monarchy,  and  not 
through  the  Witan  and  the  Curia  R^^  We  shall  see  this  more 
clearly  if  we  look,  firstly,  at  the  constitution  and  wcnic  of  the  Curia 
Regis  as  a  whole,  and  secondly,  at  the  beginnings  of  the  process 
of  disintegration  into  separate  courts  and  departments  of  state, 
which  we  can  discern  at  the  close  of  Henry  II.'s  rdgn. 

The  Constitution  and  Work  of  the  Curia  Regis  as  a   Whole 

The  Curia  Regis  was  the  king's  court :  and  of  it  the  king 
was  both  an  essential  and  an  active  member.  It  was  therefore 
^  itinerUt  c6iUi  which  lollowed  tne  king  in  his  prepresses  over 
England,  and  in  his  joumeyings  over  his  continental  dominions. 
Richard  of  Anesty  has  left  us  a  graphic  description  of  his  journeys 
to  Normandy  and  Gascony,  between  the  years  1158  and  1163, 
to  get  from  the  king  and  his  Curia  the  necessary  writs  for  the 
conduct  of  his  law  suit^  Often  the  king  heard  suitors  in 
person  ; '  and  diereiis  no  doubt  that  Henry  II. 's  ceaseless  activity 
kept  the  men  \)riio  staffed  his  court  up  to  their  work.  Mapes 
tells  us  that,  having  complimented  Glanvil  on  the  justice  of  the 
decisions  of  the  Curia  Regis  and  the  swiftness  with  which  they 
were  enforced,  Glanvil  replied  that  there  was  no  doubt  that  they 
decided  cases  much  'more  quickly  in  that  court  '*than  your 
bishops  decide  them  in  their  courts ;"  "to  which,"  says  Mapes, 
*'  I  retorted,  '  that  is  true ;  but  if  your  king  was  as  far  from  you  as 

^See  Bigdow.  PlaciU  Anglo-Nonnanica  3x1 ;  P.  and  M.  i  137-138;  for  other 
instances  tee  Madox,  Exchequer  i  87-88. 

*  Bigdow  212, 214 ;  in  the  case  of  Abbot  Odo  (ibid  221),  the  abbot  got  from  the 
king's  court  the  rene^ral  of  an  old  charter;  the  king  suppressed  one  clause  and  in- 
sefted  another  of  his  own  making  "  nee  dedignatus  est  inclitus  princeps  super  prae- 
dicta  clausula  reddere  rationem ; "  in  the  case  of  the  Archbishop  of  Canterbury  and 
the  Abbot  of  St.  Edmunds  (ibid  239)  the  conflicting  charters  produced  were  too 
much  for  the  king,  **rex  .  .  .  indignans  surrexit  et  recedendo  dixit;  qui  potest 
capere  a4>iat ;  et  sic  res  capit  diladooem." 
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the  pope  is  from  the  bishops  I  think  you  would  go  equally 
slowly*."  To  this  retort  Glanvil  could  only  give  a  smiling 
assent^ 

We  have  seen  that  the  court  itself  was  in  theory  composed  of 
the  kinpf s  tenants  in  cJiie^.  the  royal  oflicials,  and  anyone  else 


whom  the  king  chose  to  summon,  in  practice  we  can  discern  two 
cniei  types  ot  assembly.  Un  important  occasions  it  was  a  lai^e 
assembly  composed  of  all  "the  leadine  landowners  and  ofticials  ot 
the  country.  It  was  such  an  assembly  as  this  which  enquired  into 
tne  law  as  to  the  boundaries  o^  the  lay  and  ecclesiastical  juris* 
giction  in  order  to  draw  up  the  Constitutions  of  Clarendon.' 
I5ut  probably  the  ordinary  work  of  government  was  done  by  a 
small  body  of  officials.^    Of  such  a  kind  was  probably  the  as- 


proDaDiy 

sembly  whicn  passed  wakeful  nights  in  drawing  up  the  assize  of 
novel  disseisin.^  But  as  yet  there  is  no  formal  distinction  between 
the  two  types  of  assembly.  Both  were  alike  Curiae  R^s.^  Both 
therefore  had  the  same  undefined  powers  of  government  Indeed 
it  would  seem  that  any  court  held  by  an  itinerant  justice  com- 
missioned by  the  king  was  equally  Curia  Regis.*  At  first  we 
can  discern  only  a  de  facto  distinction  between  these" tWO  types^ 
ot  assembly ;  but,  as  we  snaii  see,  tne  tact  that  it  is  possible  to 
draw  ttus  distinction,  and  rhe  fact  that  it  grows  morcTmarked 
and  more  important  in  Henry  L^s  and  henry  11.^  reigns,  tells  us 


something  of  the  increasing  activities  and  powers  of  the  Cuna 


Regis.  It  is  these^lncreasihg  "aHivities  "ana  powers  which  are 
{Ee  direct  cause  ot  tne  growth  of  a  centralized  ludicial  system 
and  a  common  law. 

1  he  principal  officials  of  the  king's  court  and  household  who 
took  the  chief  part  in  the  eovernment  of  the  country  were"tlie 
justiciar,  the  chancellor,  the  trea^i^yef,  tf^p  chaiT^)^rla[nj  Jhe 
consta ble,  "the"  marshall,  and  tbfi  kiog'*^  jttSt'^^s.^  It  is  the 
justiciar,  the  chancellor,  and  the  justices  who  are  the  most  im- 
\  intjn  the  hlStOty  of  the  English  ludicial  systena;  and  there* 
fore  of  them  1  must  say  something. 

^ "  Certe  nos  hie  longe  velocius  causae  decidimus  quam  in  ecclesiis  episcopi 
vestri.  Turn  ego,  Verum  est ;  sed  si  rex  noster  tarn  remotus  esset  a  vobis,  auam 
ab  episcopis  est  papa,  vos  aeque  lente  crederem.  Ipse  vero  risit,*'  Mapes,  De  Nugis 
Curialinm  (C.S.)  241. 

'  *'  Facta  est  ista  recognitio  coram  archiepiscopis  et  episcopis  et  clero  et  comiti- 
bus  et  baronibus  et  proceribus  reffni,"  SeL  Ch.  137. 

'Adams,  op.  cit.  62-63 ;  Baldwin,  The  King's  Council  10-15. 

*'*De  beneficio  principis  succurritur  ei  per  recognitionem  assissB  novae  dis- 
seisinse,  moltis  vigiliis  excogitatam  et  inventam,"  Bracton,  f.  164  b. 

^  P.  and  M.  i  132. 

*Thus,  as  Maitland  points  out,  *'a  fine  levied  before  the  itinerant  justices 
always  purports  to  be  finalis  concordia  in  curia  domini  Regis,*'  P.  and  M.  i  134  n.  i ; 
ct  Poole,  The  Exchequer  in  the  Twelfth  Century  175. 

^  See  Madox,  Exchequer  i  chap,  ii ;  Stubbs,  C.H.  i  389-403. 
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The  jnstictar  was  originally  the  Ueotenant  or  viceroy  of  the 
king  during  his  absences  trom  Jinglanct  "In  this  capacity^ 
Wiuiam  l*itz4Jsbem,  the  steward  of*  Normandy,  and  Odo  of 
Bayenx  acted  during  the  Concpieioi's  visit  to  the  Continent  in 
1067;  they  were  Idt  .  .  .  the  former  to  govern  the  north  <^ 
England,  and  the  latter  to  hold  rule  in  Kent  in  the  king's  steadL"^ 
One  chronicler  calls  diem  " custodes  Ai^lix ;"  and  anotiher  calls 
their  <^Sce  a  "Praefectura."'  Other  headers  of  the  oflSce  were 
Lanfranc,  Gosfrid  of  Coutances,  and  Robert  of  Mortain.'  It  does 
not  seem  at  this  time  to  have  been  a  permanent  office,  as  it  ceased 
to  exist  as  soon  as  the  king  returned.^  It  was  under  William  IL 
Aat  the  office  became  permanent  Its  duties  "included  the 
direction  of  the  whole  judicial  and  faanciat  arrangonente  ofdie 
TcIrigJomT**  ^  but,  evenlifter  ffie  office  ha3'becbme  permanent,  the 
powers  of  Se  justiciar  seem  to  have  Eeen  from  timejto  time  "  re- 
strained or  superse3ed  if  the  Rrng'lBouglit  Bl,"T)y  writs  delUtra 
Indfe^  wfiich  gave  duections  as  to  the  course  to  be  pursued  in 
particular  matters.*  Thus  the  justiciar  became  the  first  jninjster 
of  the  kingdom.  PrdKBIy  this  development  was  laiyely  due  to 
Kanulf  Flambard.  jjp  to  ffieTTme  of  his  appointment  the  office 
had^eerKcTdljy  someone  of  the"  great  pobles.  ~"But  the  treason 
of  Odo  of  Bayeux  and  the  Bishop  of  Durham,  both  of  whom  had 
held  the  office  earlier  in  the  reign,  showed  that  it  was  dangerous 
to  entrust  so  important  an  office  to  such  persons.^  Flambard 
was  a  roydX  official  who  had  made  his  name  as  a  financier ;  ^  and, 
after  him,  the  office  was  filled  by  a  succession  of  royHi  officials 
\iriio  had  similarly  made  their  careers  in  the  king's  service.  Under 
Henry  L  the  most  famous  was  Roger,  Bishop  of  Salisbury.  _He 
remodelled  the  administrative  system  oi  the  country ;  and  his 
achievements  iirdrgamzing  flie  Exchequer  were  chronicled  By  Bis 
greainriepKewTtichard,  Bishop  of  London  and  Treasurer,  in  his 
Dialogus  de  Scaccario.*  For  the  first  twenty-five  years  of  Henry 
II/s  reign  the  office  was  held  by  Richard  de  L^cy  ;^^  but  the 
most  famous  of  his  justiciars  was  Lucy's  successor  Glanvil.^ 
The  book  which  passes  under  his  name  is  the  earliest  book  on  the 
common  law  of  England.  It  describes  the  judicial  achievements 
of  the  Norman  and  Angevin  kings,  as  the  Dialogus  had  described 
their  financial  achievements.     Hubert  Walter,"  Glanvil's  nephew 

1  Stnbte,  C.H.  i  392.  >  HwL  >  Uxd  393. 

*  Ibid.  *  n>id.  *  Madox,  Excheqser  i  84^5. 

^  Stubfas,  C.H.  i  393-394-  "  IW<1  394- 

*  Ibid  395-396 ;  Stubbs  tells  us  that  he  started  life  as  a  poor  priest  of  Caen,  and 
that  "  he  had  attracted  Henry's  notice  long  before  he  came  to  the  dmme  by  his  ex> 
peditions  way  of  celebrating  divine  service.** 

» Ibid  548. 

"  For  an  account  of  him  and  his  book  see  voL  ii  Bk.  iii  c.  a. 

I'Stnbbs,  C.H.  564-565,  567. 


> 


WORK  OF  THE  CURIA  REGIS  87 

and  perhaps  the  writer  of  the  treatise  that  goes  under  Glanvil's 
name,^  was  Richard's  ablest  justiciar.  We  can  trace  his  organiz- 
ing hand  in  the  institution  of  a  r^ular  system  of  enrolment  of 
the  pleas  of  the  Curia  Regis,^  in  the  separation  of  the  Chancery 
from  the  Exchequer,'  in  the  institution  of  the  rolls  of  the  Chan- 
cery,^ and  perhaps  in  the  institution  of  the  Exchequer  of  the 
Jews.*  He  was  succeeded  by  Geoffrey  Fitz-Peter  who  had  been 
trained  under  Glanvil  and  Walter/  Both  Walter  and  Fitz-Peter 
exercised  a  restraining  influence  upon  John ;  and  it  was  not  till 
after  Fitz-Peter's  death  that  the  permanent  breach  between  king 
and  nation  came.  All  these  men  played  a  large  part  in  working 
out  and  securing  the  success  of  the  reforms  of  Henry  L  and  H. 
They  are  among  the  founders  of  the  common  law. 

The  name  Chancellor  is  derived  firom  the  canctlli  or  screen 
behind  which  the  secretarial  work  of  the  royal  household  wal 
carried  on.^  The  Carolingian  kings  had  a  cancellarius  who  wa 
a  royal  notary,  and  an  archi-cancellarius  who  kept  the  king's 
seal  Edward  the  Confessor,  the  first  English  king  to  have  a 
seal,  was  also  the  first  king  to  have  a  Chancellor  to  keep  it 
He  was  always  an  ecclesiastic,  the  chief  of  the  royal  chaplains, 
and  charged  with  the  administration  of  the  royal  revenue  from 
vacant  benefices.  But  his  chief  duty  was  secretarial.  He  was 
"  the  secretary  of  state  for  all  departments  ; "  and  as  part  of  this 
duty  he  drew  and  sealed  the  royal  writs. ^  He  was  a  prominent 
member  of  the  Exchequer  department  of  the  Curia  R^is ;  *  and 
he  assisted  in  the  judicial  business  both  of  the  Exchequer  and 
the  Curia  Regis,  and  acted  as  itinerant  justice. ^^  The  increase 
of  the  business  of  the  Curia  R^is  increased  the  dignity  of  the 
Chancellor,  and  necessitated  the  employment  of  a  staff  of  clerks. ^^ 
The  Chancellor  thus  became  the  head  of  a  department — the 
Chancery.  In  1199  the  departments  of  the  Exchequer  and  the 
Chancery  were  separated,  and  a  separate  set  of  rolls — the 
Chancery  Rolls — began^    As  we  have  seen,"  it  is  probable  that 

1  VoL  ii  Bk.  ill  c  2.  *  Poole,  The  Exchequer  in  the  Twelfth  Century  187. 

3  IWd  187-188.  *  Ibid  188. 

*  Ibid  187  n.  4 ;  for  this  institution  see  below  45-46 ;  for  the  rolls  of  the  Curia 
Reg^s,  the  Exchequer,  and  the  Chancery  see  vol.  ii  Bk.  iii  c.  2. 

•  Stubbs,  C.H.  i  574-575.  588. 

7  Ibid  i  398 ;  and  for  an  account  of  the  office  at  this  period  see  Madox,  Exchequer 
i  60-76. 

»  Stubbs,  C.H.  i  398-399. 

'  Poole,  op.  cit.  Z04 ;  in  the  Dialogus  i  5  it  is  said,  '*  Cancellarius  in  ordine  illo 
primus  est;  et  sicut  in  curia  sic  ad  scaccarium  magnus  est;  adeo  ut  sine  ipsius 
consensu  vet^consilio  nil  magnum  fiat,  vel  fieri  debeat.** 

*•  Madox,  Exchequer  i  61.  "  Ibid  75-76. 

>'  Poole,  o^.  cit  187-188 ;  cf.  Madox  i  196  for  another  view ;  see  also  Select 
Pleas  of  the  Crown  (S.S.)  viii ;  Close  Rolls  (Rec  Com.)  vii,  viii. 

^' Above  n.  3. 
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this  separation,  and  the  establishment  of  a  new  set  of  rolls,  on 
the  model  of  the  rolls  of  the  Exchequer  and  the  Curia  R^is, 
was  due  to  Hubert  Walter,  who  held  the  office  from  1199  till 
his  death  in  1205.  We  shall  see  that  to  the^end  the  functions 
of  the  Chancellor  have  been  miscellaneous.  \He  is  not  and  will 
not  be  for  some  time  the  head  of  a  courtjj  Even  when  he  attains 
this  position  he  does  not  cease  to  be  an  important  member  of  the 
executive  government 

Certain  persons  "associated  in  judicature"  with  the  justiciar 
were  styled  "justitiae"  in  Curia  Regis.^V  The  term  ** justices"  is 
a  general  term  for  the  official  class  who  staffed  the  Exchequer 
and  the  Curia  Regis,  \  They  were  therefore  much  more  than 
judges,  since  they  took  part  in  all  the  miscellaneous  functions  of 
government  which,  as  we  shall  see,  were  performed,  by  the  Curia 
Regis.  Naturally  they  became  prominent  when  the  work  of  the 
Curia  expanded  in  the  reign  of  Henry  lU  They  acted  either  in 
the  Curia  R^s,  at  the  Exchequer,  or  as  itinerant  commissioners. 
Often  they  were  recruited  from  the  staff  of  the  Exchequer ;  and, 
as  their  training  there  gave  experience  of  and  facilities  for  deal- 
ing with  judicial  business,  they  were  especially  useful  in  con- 
ducting both  the  judicial  work  of  the  Curia  and  the  business  of 
those  judicial  tribunals  which  were  beginning,  at  the  end  of 
Henry  H.'s  reign,  to  disengage  themselves  from  the  Curia.* 
Let  us  now  turn  to  the  ^.gyk  of  the  Curia  Regis.  We  shall 
I  see  that  just  as  we  can  distinguish  the  large  meetings  of  the 
Curia  attended  by  the  most  important  tenants  in  chief  from 
smaller  meetings  attended  chiefly  by  officials,  so  we  can  begin  to 
distinguish  the  work  done  at  these  larger  meetings  from  the 
I  work  done  at  the  smaller.  The  larger  meetings  partook  of  the 
j  nature  of  feudal  councils,  andythe  work  done  was  that  jivhich 
"sTmiTar  feudal  councils  m  other  parts  of  Europe  usuallj^did. 
The  smaller  meetings  were  rather  of  the  nature  of  legisl^JtixfiJind 
administratrvF"56ards,  smd  centraI~courts  ot  law.  But  the  fact 
fhat  "fhese  nsm^er-ga^  *m\iCh'*  meetings  of  the 

Curia  kegis  as  theTafger  gave  theraatl  the'  large  incl^nite 
powefs"of  king-and-  Curia ;  -and  We  shall  see  that  the  fact  that 
th6y  had" these  pcwers  pteyedTio  smalTparf  tir  the  rapid_jorma- 
tion  ora*cehtraTrzfed'"5ysterti  of  government  and  a  common  law. 

^  Below  396-397,  400-409. 

'  Madox,  Exchequer  i  93-95  ;  Stubbs,  C.H.  i  439-440. 

*  Poole,  op.  cit.  176-177;  we  find  therefore  that  they  were  sometimes  caUed 
"  justitiarii,**  sometimes  **  Barones,"  Madox,  Exchequer  i  141 ;  Ut^  Domesday 
Commissioners  in  the  inquest  for  Ely  were  styled  Barones,  Sell  ^h.  86 ;  as  the 
Domesday  inquest  was  made  for  fiscal  purposes,  this  indicates!  that  the  title 
*' Barones**  is  given  them  when  they  were  doing  fiscal  busijness,  the  title 
"  justitiarii  **  when  they  were  otherwise  employed. 
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It  contributed  to  the  idea  that  a  professional  judge,  who  presided 
in  a  royal  court  held  by  him,  was  the  court  itself,  and  could  act 
with  all  its  powers.jJ  If  we  look  firstly  at  the  work  done  by 
these  larger  assemblies,  and  secondly  at  the  work  done  by  the 
smaller,  we  shall  see  the  manner  in  which,  by  a  skilful  combina- 
tion of  the  powers  of  a  feudal  council  and  of  the  powers  inherent 
in  the  royal  office,  Henry  I.  and  II.  put  the  law  and  government 
of  England  upon  an  entirely  new  basis. 

(i)  Like  other  feudal  Councils  the  Curia  Regis  was  a  legisla- 
tive,  an  administrative,  and  a  judicial  body. 

With  its  counsel  and  consent  Vvuiiam  I.  made  new  laws  and 
amended  the  laws  of  Edward  the  Confessor;^  and  the  same 
counsel  and  consent  is  mentioned  by  Henry  I.  in  his  charter.' 
It  was  a  party  to  the  Constitutions  of  Clarendon,^  the  Assize  of 
Clarendon,^  and  the  Ordinance  of  the  Saladin  tithe.*  It  must  not 
be  supposed,  however,  that  it  had  very  much  power  to  oppose 
permanently  the  king's  will.^  It  is  true  that  there  is  an  instance 
of  successful  opposition  to  a  proposed  tax  in  1198;^  but,  until 
the  series  of  events  which  led  to  the  granting  of  Magna  Carta, 
this  instance  is  unique.  The  king  could  carry  what  m?^m^«^  he 
pleased/^_  But_he  was  sensible  that  \\^e  counsel  and  consent  of 
the  Curia  added  weight  to  any  measure  of  permanent  importance. 
and,  that  its  approval  of  a  measure  showed  that  it  was  possible 
to  enforce  it  without  undue  triction. 

i'he  tact  ttiat  its  counsel  and  consent  were  valuable  can  be 
seen  in  the  varied  administrative  measures  to  which  it  was  a 
party.  Naturally  jt  exercised  supervision  over  the  working  of 
the  feudal  system — oyer  disputes  as  to  tne  perlormance  ol  sere- 
vices  and  the  incidents  of  tenure  ^^  It  was  consulted  by  Henry  I. 
as  to  the  appoirifment  and  dismissal  of  bishops ;  ^^  and  the  fact  that 
it  was  not  consulted  in  the  case  of  the  marriage  of  Henry  I.'s 
daughter,  the  empress  Matilda,  to  GeofTry  of  Anjou,  was  made 
a  matter  of  complaint"  In  11 37,  at  a  council  held  at  Ox- 
ford, Stephen  caused  the  outbreak  of  civil  war  by  the  arrest  of 
Roger,  Bishop  of  Salisbury,  Alexander,  Bishop  of  Lincoln,  and 

^  Vinogradoff,  Magna  Carta  Commemoration  Essays  (R.H.S.)  88-89. 

*  Select  Charters,  83,  85.  '  Ibid  100.  *  Ibid  137. 

'Ibid  X43.  '  Madox,  Exchequer  i  20,  21,  below  n.  9. 

7  See  Baldwin,  The  King's  Council  xo.  "  Sel.  Ch.  255-256. 

*  For  instance  the  Ordinance  of  the  Saladin  tithe  was,  according  to  Hovenden, 
presented  to  the  Curia  as  a  measure  already  determined  upon--'*  Dominus  vero  Rex 
magnum  congregavit  Concilium  Episcoporum,  Abbatum,  Comitum,  et  Baronum,  et 
aliorum  multorum  tam  Clerioorum  quam  Laicorum,  apud  Gaintington;  ubi  in 
publica  audientia  reciuri  fecit  omnia  supradicta  capitula  quae  constituerat  de  Cruce 
capienda,**  cited  Madox,  Exchequer  i  21  n.  a, 

*•  Adams,  op.  cit.  69,  70.  "  Madox,  Exchequer  i  10. 

^'  Adams  op.  cit  68-69. 
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his  nephew,  Roger  the  Chancellor.^  In  Henry  IL's  reign  it  dis- 
cussed the  coronation  of  the  king's  son,  the  marriage  of  his 
daughter,  and  questions  of  peace  and  war,  all  questions  in  short, 
relative  to  the  state  of  the  kingdom.^ 

As  a  feudal  court  it  exercised  jurisdiction  over  the  great 
tenants  in  chief  of  the  crown.  In  this  capacity  it  was  a  judicial 
court  for  great  men  and  great  causes  civil  or  criminal  In  1072 
William  I.  heard  the  dispute  between  the  Archbishops  of  Canter- 
bury and  York  touching  the  primacy.'  In  1088  the  Bishop  of 
Durham  was  tried  by  the  Curia  for  treason.^  In  1 165  Henry  II. 
called  upon  Thomas  k  Becket  to  answer  before  him  for  a  wrong 
done  to  John  his  Marshal,  and  the  barons  of  the  Curia  adjudged 
the  archbishop  to  be  in  the  king's  mercy. ^  In  1177  the  Curia 
had  before  them  the  kings  of  Navarre  and  Castile,  who  had 
submitted  their  disputes  to  Henry  II.;*  and,  says  Hovenden, 
''  The  Counts  and  Barons  of  the  Curia  Regis  of  England  adjudged 
that  full  restitution  be  made  to  both  parties."  ^  The  procedure 
of  the  court  in  such  cases  as  these  was  the  old  procedure  ^  that 
we  have  seen  in  use  in  the  communal  courts ;  ^  but,  as  Professor 
Adams  has  shown  "  there  was  much  informality  and  much  of  the 
freedom  of  discussion  of  a  deliberative  body."  As  in  the  com- 
munal courts  the  members  of  the  court  were  the  judges.  They, 
not  the  king,  gave  the  decision ;  ^^  and  the  decision  when  given 
was  announced  by  the  king  or  other  president  of  the  court.^^ 

(2)  It  is  in  the  smaller  meetings  of  jhe  Curia  R^is,  attended 
chiefly  Sy  officials,  that  we  can  see  the  beginnings  of  a  centralized 
admlnrstrative  .  and .  judiciaTsystemi  IF  "was  at  "them  that  the 
finance  of  the  kjngdom  was  regulated.  It  was  at  them  that  those 
measures  were  carried  out  which  made  the  Curia  a  court  to  which 
air  manner  oTcases  couTdTSebroughtT"  Firstly  the  financial  and 
then  the  judicial' business  done  by  the  Curia  was  regularly  re- 
corded on  rolls;  and,  as  we  have  seen,  special  treatises  were 
written  in  Henry  II.'s  reign  upon  these  two  sides  of  its  woric.  It 
is  clear  both   from  the  rolls  and   from  these  books  that  thTs 

1  Madox,  Exchequer  i  14.  *  Ibid  17,  iS ;  Stubbs,  C.H.  1  640-641. 

'  Madox,  Exchequer  i  6. 

^Stubbi,  C.H.  i  420,  498-499 ;  for  other  cases  see  Bigelow,  op.  cit.  2,  4, 11,  12, 
69,  291. 

*  Ibid  op.  cit.  212.  <  Madox,  Exchequer  i  x8, 19. 

^  "  Henricus  Rex  Angliae,  prolatis  coram  omni  populo  Sanctis  Evangeliis,  fecit 

?raenominatos  Nuntios  jurare  ante  Sententiam  prolatam,  quod  Domini  eorum,  etc 
lis  itaque  peractis,  Comites  et  Barones  Regalis  Curia  Angliae  adjudicaverunt  plen- 
ariam  utrique  parti  supradictorum  quae  in  jure  petita  fuerant,  fieri  restitutionem,** 
cited  ibid  i  19  n.  i. 

^  Adams,  Procedure  in  the  Feudal  Curia  Regis,  Col.  Law  Rev.  April  19x3. 
•Above  10,  II ;  below  74. 

>•  Thus  Hovenden  iii  240  (cited  Sel.  Ch.  253)  tells  us  that  in  X194  Richard  "  petit 
sibi  fieri  judicium  de  comite  Johanne  fratre  suo.'* 

^^  Adams,  Origin  of  the  English  Constitution  64  n. 
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financial  and  judicial  business  was  tending  to  become  specialized. 
le  mass  of  work  was  becoming  too  great  for  one  undifferenti- 
ated  tribunal  It  is  for  this  reason  that  we  can  perceive  in  jhe 
course  of  the  twelfth  century,  the  beginnings  ot  a  disint^ration 
<;>f  th6  Curia  which  Will  feV6flniallV  lead  to  the'creation  of  seoarate 
departments  of  state,  and  separate  courts  of  law.  We  shall  get 
the  best  idea  ot  tHe  extdhC  &Ad  fl&CUfe  ot  th^  Work  done  by  these 
small  official  assemblies  by  looking  at  the  beginnings  of  this 
process  of  disint^^tioa 

The  Process  of  Disintegration 

It  might  perhaps  be  thought  that  the  first  signs  of  disinte- 
gration in  the  Curia  Reg^s  would  be  between  the  large  as- 
semblies of  the  nobility  and  the  smaller  assemblies  of  officials. 
But  it  is  not  so.  Though  we  can  see  a  difference  in  the  size 
and  character  of  different  assemblies  both  are,  as  I  have  said, 
Curia  R^s,  and  can  exercise  the  same  powers.  Right  down  to 
the  events  which  led  to  the  grant  of  Magna  Carta  we  can 
see  no  signs  that  the  difference  in  the  size  and  nature  of  the 
assembly  will  give  rise  to  different  organs  of  government  And 
the  reason  is  fairly  obvious.  Until  the  tyranny  of  John  caused 
a  national  rising  against  him,  the  royal  power  was  by  far  the 
strongest  force  in  the  kingdom.  It  could  dominate  the  Curia 
Regis,  whether  the  Curia  consisted  of  a  large  assembly  of  nobles 
or  a  small  assembly  of  officials.  But  it  is  clear  that,  if  and  when 
the  nobility  get  the  power  to  oppose  the  king  successfully,  we 
may  expect  to  see  a  rift  between  the  two  kinds  of  assembly. 
The  larger  assembly  will  then  tend  to  become  a  body  which 
criticizes  or  opposes  the  Government,  while  the  smaller  will  re- 
main a  body  of  officials  who  are  the  king's  servants.  We  shall 
see  that  from  the  time  of  Magna  Carta  onwards  such  a  riflb 
appears,  and  gives  rise  to  important  changes  in  the  judicial 
system.^ 

Before  this  period  the  process  of  disint^ration  had  appeared 
in  these  smaller  assemblies  of  officials,  because  they  had  suc- 
ceeded in  getting  into  their  hands  an  ever-increasing  control  over 
the  administration  of  the  Government.  As  I  have  said,  this 
increased  control  was  shown  in  two  chief  departments  of 
government — in  the  department  of  finance,  and  in  that  of  judi- 
cature. Sound  finance,  as  the  Norman  and  Angevin  kings  knew 
very  well,*  is  always  the  first  essential  of  strong  government ; 
and  a  firm  control  over  the  judicial  business  of  the  state  was  the 

1  Bdow  35i-352t  356-357.  480-481. 

>  This  characteristic  appears  as  clearly  in  Normandy  as  in  England,  Haskins, 
Norman  Institutions  191. 
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best  security  against  internal  disorder.  I  shall  therefore 
with  this  topic  under  the  two  heads  of  finance  and  judical 
We  cannot,  as  we  shall  see,  draw  a  hard  and  fast  line  betv 
them.  The  Exchequer,  the  main  business  of  which  was  fixia 
was  then  and  long  afterwards  much  concerned  with  judicatui 
the  royal  judges  were  as  often  as  not  officials  of  the  £xchequ< 
and  all  the  great  officials  of  the  kingdom  were  as  much  meml 
of  the  Exchequer  as  of  the  Curia  Regis.'  We  can,  however, 
a  line  of  disintegration  which  makes  this  division  a  conveni 
starting  point 

(i)  Finance. 

The  Treasury  of  the  Norman  kings  was  kept  at  Winchesi 
**  It  was,"  says  Dr.  Poole,  "  the  very  centre  of  the  administrati 
of  the  Court.     There  was  kept  Domesday  Book  to  be  referi 
to  as  evidence  of  tenure,  and  there  early  in  Henry  L's  reign 
find  the  whole  court  sitting  to  decide  a  dispute  as  to  the   di 
of  the  Abbot   of  Abingdon  and  deciding  it   by  reference 
Domesday  Book.***     Early   in   the  twelfUi    century   we    ha 
reference  to  the  enrolment  of  payments,^  and  shortly  after, 
1118,  the    word   "  Scaccarium,"    or    "Exchequer"    emerge 
"The  word,"  says  Dr.  Poole,  ** indicates  a  revolution   in    tJ 
method  of  auditing  the  accounts ;  it  means  the  introduction 
a  precise  system  of  calculation  worked   out   by  counters  on 
chequered  table  and   recorded  on  rolls."  ^     The  name  **Sca 
carium,**  then,  was  derived  from  the  chequered  cloth,  figure 
with  squares  like  a  chess  board,  with   which  the  table  in  th 
Exchequer  was  covered,^  in  order  to  work  the  method  of  calcuh 
tion  with  the  abacus  which  was  there  used.®     A  chequered  clotf 
Madox  tells  us,  still  covered  this  table  in  his  day.^®    This  sug 
gested  to  the  writer  of  the  Dialogus  de  Scaccario  the  analog] 
between  the  proceedings  at  the  Exchequer  and  a  game  of  chess 
Both,  he  says,  had  their  fixed  laws ;  and  ''  as  in  a  game  of  chesi 
the  battle  is  joined  between  the  kings,  so  here  the  battle  is  joine( 
and  the  main  contest  is  between  the  treasurer  and  the  sherifi 
who  is  accounting,  in  the  presence  of  the  other  judges  who  ar< 
there  to  see  and  judge."  " 

>  Below  a.^i  Bcqq.  '  Above  38.  '  Above  35-38. 

*  The  Exchequer  in  the  Twelfth  Century  36.  •  Ibid  37-39. 

*  Ibid  39.  ^  Ibid  40,  41.  "  Madox,  Exchequer  i  160. 

*  For  this  see  Poole,  op.  cit.  42  seqq. ;  he  thinks  that  it  came  to  England  from 
Laon  in  Henry  I.*s  reign ;  Haskins,  Norman  Institutions  175-176,  is  inclined  to  an 
earlier  introduction,  and  to  connect  it  *'  with  the  abadsts  of  Lorraine  in  the  pre- 
ceding century." 

^®  Exchequer  i  160 ;  the  prefatory  epistle  to  his  work  is  dated  1708. 

11  **  Sicut  in  lusili,  pugna  committitur  inter  reges :  sic  in  hoc  inter  duos  princi- 
paliter  conflictus  est  et  pugna  committitur,  thesaurarium  scilicet  et  vicecomitem 
qui  assidet  ad  compotum;  residentibus  aliis  tanquam  judicibus  ut  videant  et 
judicent,"  Dialogus  i  i ;  for  this  work  see  vol.  ii  Bk.  iii  c.  a. 
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The  Dialogus  tdls  us  that  there  were  some  who  thought  that 
the  Exchequer  in  England  could  be  traced  back  to  Anglo-Saxon 
times.  ^  It  is  clear  that  this  view  is  erroneous.  As  Dr.  Poole 
says,  "The  Exchequer  first  came  into  existence  when  the 
chequered  table  was  arranged  for  working  the  accounts  about 
the  middle  of  the  reign  of  Henry  I."  *  Nor  is  it  true  that  the 
English  Exchequer  was  imported  from  Normandy.  On  the 
contrary  the  English  Exchequer,  organized  by  Roger,  Bishop  of 
Salisbury,  was  introduced  into  Normandy.'  Naturally  the 
organization  of  the  Norman  and  English  Exchequers  were  so 
similar  that  "  The  Treasury  of  Caen  could  lend  an  abbot  to  the 
Exchequer  of  Westminster,  or  the  Exchequer  of  Westminster 
could  lend  a  baron  to  revise  the  accounts  of  Caen.''  ^ 

CThere  were  two  divisions  in  the  Exchequer.  In  the  lower 
division,  or  Exchequer  of  receipt,  the  money  was  received, 
weighed,  or  otherwise  tested  In  the  upper  division  accounts 
were  settled  between  the  crown  and  its  debtors,  or  accountants 
— the  chief  of  whom  was  the  sheriff;  and  legal  disputes  as  to 
payments  were  decided^  It  is  this  upper  division  of  the  Ex- 
chequer which  is  of  importance  in  legal  history.  Twice  a  year, 
at  Easter  and  Michaelmas,  the  sheriff  and  other  persons  who 
had  received  money  on  behalf  of  the  crown  appeared  before  the 
board.  ^  The  central  government  thus  got  a  general  view  of  the 
working  of  the  machinery  of  local  government  throughout  the 
country,  and  could  exercise  over  it  an  intelligent  supervision. 

All  the  great  officials  of  the  state  took  their  places  at  the 
Exchequer.  The  Justiciar  presided — the  Treasurer  did  not  take 
this  position  till  the  Justiciar  ceased  to  be  a  regular  attendant^ 
From  the  first  the  Treasurer  kept  a  roll  which  was  a  duplicate  of 
that  kept  by  the  Chancellor  The  Chancellor  performed  part 
of  his  duties  at  the  Exchequer,  since  the  great  s^  was  kept  in 
the  Treasury.^  Charters,  the  original  writs  of  Liberate,  Allocate, 
Computate,  and  Perdono,  and  writs  of  summons  against  the 
king^s  debtors  issued  from  the  Chancery  in  the  Exchequer.^® 
But  we  have  seen  that,  when  Hubert  Walter  was  Chancellor, 

^  Dialoffug  i  4. 

'  Op.  aL  66 ;  for  fiscal  arrangements  before  Uie  Conquest  see  ibid  2X  se^q. 

'  Poole,  op.  cit  57-59i  has  setUed  this  controverted  question ;  cf.  Haskins,  op. 
cit  176.  For  the  Norman  Exchequer  see  Madox,  Exchequer  i  i6a-x77 ;  for  certain 
subordinate  *'  receipts  or  treasuries  "  sometimes  called  Exchequers,  see  ibid  ii  3-5. 

*  Stubbs,  C.H.  i  497 ;  cf.  Haskins,  op.  cit  192-193. 

*  Stubbs,  C.H.  i  429 ;  Dialop^us  i  a.  *  Stubbs,  C.H.  i  429. 
^  Dialogus  i  4 ;  Poole,  opw  cit.  103-X04. 

*  Ibid  xia ;  Dialogus  i  5.  *  Ibid. 

^®  Madox,  Exche(|uer  i  2x4 ;  ii  254.  The  writ  of  Lihttati  authorised  the  issue 
of  money,  and  the  wnt  of  AllocaU  ot  ComputaU  certain  allowances  or  discounts  to 
certai)^  accountants;  the  writ  of  Pirdmo  released  the  king's  claim  to  certain 
payir#jits. 
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the  Chancery  became  a  department  distinct  from  the  Exdiequer 
with  a  separate  set  of  rolls.  ^  The  withdrawal  of  the  Chancellor 
led  to  many  changes  in  the  Exchequer.  The  Chancellor's  clerk 
became  an  important  Exchequer  official,  and  eventually  gained 
the  title  of  Chancellor  of  the  Exchequer;  and,  when  the 
Treasurer  ceased  to  busy  himself  in  financial  matters,  he  became 
the  head  of  the  department^  The  higher  officials  of  the  Ex- 
chequer were  the  Barones  ScaccariL  As  the  Exchequer  became 
more  and  more  a  distinct  department  of  state,  and  as  the  know- 
ledge required  for  its  proper  working  became  more  and  more 
esoteric,  the  functions  of  these  Barones  became  differentiated,  and 
so  we  get  the  rise  of  a  new  class  of  official  Barons.'  The  Dia- 
logus,  which  was  written  before  1 179,  shows  us  that  even  then 
matters  were  fast  tending  in  this  direction.^ 

There  is  little  sign  as  yet  of  a  division  between  the  financial 
and  the  judicial  sides  of  the  Exchequer.  The  Exchequer  was 
as  yet  both  the  Treasury  and  the  law  court  of  later  days.  It 
both  collected  the  revenue  and  tried  cases.  But  we  may  per- 
haps see  the  possibility  of  the  future  separation  of  these  two 
functions  in  the  fact  that  the  Barons  of  the  Exchequer  were 
often  called  upon  to  decide  knotty  points  in  the  upper  Exchequer, 
and  that  for  this  purpose  they  sometimes  sat  apart  from  the  place 
where  the  general  business  was  done.^  Moreover,  as  we  have 
seen,  these  Barons,  at  the  Exchequer  and  elsewhere,  were  often 
employed  on  judicial  business  other  than  that  arising  out  of  the 
revenue.*  It  is  clear  that,  if  this  increase  in  the  judicial  duties 
of  the  Barons  continues,  it  will  naturally  lead  to  a  separation  of 
the  judicial  from  the  financial  side  of  the  Exchequer.  But  it 
was  not  till  after  the  lapse  of  more  than  a  century  that  this 
separation  took  place  ;^  and  we  shall  see  that,  when  it  took 
place,  the  distinct  origin  of  the  court  of  Exchequer  caused  it  to 
differ  markedly  from  the  other  two  common  law  courts.* 

^  Above  37,  38. 

^  Poole,  op.  cit.  115,  189 ;  he  had  got  the  title  of  Chancellor  of  the  Exchequer 
certainly  as  early  as  1248,  Madox,  Exchequer  ii  51-52. 

•Below  232. 

**'The  general  impression  which  we  derive  from  the  description  given  of  the 
board  of  Excheauer  is  that,  while  it  retained  its  character  as  a  meeting  of  the  great 
officers  of  the  Icing's  court,  yet  this  theory  was  already  breaking  down  under  the 
stress  of  a  more  rally  organized  system  of  administration.  .  .  .  Insensibly  the 
theory  of  a  royal  Court  was  changed  into  the  reality  of  a  committee  of  dcilled 
officials,"  Poole,  op.  cit.  126. 

'  Dialogus  I  7  (Sel.  Ch.  195,  196),  **  Ad  hunc  (the  upper  Exchequer)  accedunt 
barones,  cum  proponitur  eis  verbum  ambiguum  ad  scaccarium,  de  quo  malunt 
seorsum  tractare  quam  in  auribus  omnium ;  maxime  autem  propter  hoc  in  partem 
secedunt,  ne  compoti,  qui  ad  scaccarium  fiunt,  impediantur ;  quibus  moram  fSLCvhald- 
bus  in  consiliis  consuetus  cursus  compotorum  agitur.  Si  quid  vero  natum  f-fooit 
quaestionis,  referetur  ad  eos."  '"i"* 

«  Above  3S.  ^  Below  232.  '  Below  236.     •>ei 
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From  the  end  of  Richard  I.'s  reign  up  till  the  latter  part  of 
Eldward  I.'s  reign  there  was  in  existence  a  separate  branch  of 
the  Exchequer  known  as  the  Exchequer  of  the  Jews.^ 

The  Jew  was  an  alien  both  to  church  and  state.  He  was 
r^^rded  as  a  species  of  res  nullius.  But  he  was  valuable  for  his 
acquisitive  capacity ;  and  for  that  reason  the  crown  took  him 
under  its  protection.  '*  As  they  fleeced  the  subjects  of  the  realm 
so  the  king  fleeced  them."  ^  Jewish  communities  were  allowed 
to  settle  in  the  more  important  towns;  and  under  Henry  II., 
Richard  and  John  they  acquired  a  certain  freedom  of  trade  and 
a  certain  measure  of  autonomy.  They  were  allowed  to  choose 
their  Chief  Rabbi ;  and  their  synagogues  were  not  prohibited' 

Though  they  were  thus  protected  by  the  crown  they  were 
hated  by  all  classes  of  the  community.  The  superstition  of  the 
populace  combined  with  the  indebtedness  of  the  higher  classes 
to  produce  this  result  In  1189  attacks  were  made  on  most  of 
the  Jewries  in  England,  and  their  bonds  were  destroyed.  But 
the  crown  suffered  much  from  this  diminution  in  the  wealth  of 
its  chattels.^  It  was  for  this  reason  that  measures  were  taken 
which  resulted  in  the  establishment  of  the  Exchequer  of  the 
JewsL  The  Jews  were  better  protected  against  violence.  But 
they,  and  to  some  extent,  therefore,  their  debtors,*  were  left 
more  completely  at  the  mercy  of  the  crown. 

In  London,  Lincoln,  Oxford,  and  other  towns  in  which  there 
were  important  settlements  of  Jews,  Archse,  or  registries  for  the 
Jewish  bonds  or  chin^^raphs  were  established.  They  were  put 
under  the  charge  of  four  Chirc^[raphers  (two  Christians,  and  two 
Jews)  assisted  by  clerks.  It  was  provided  that  all  contracts  of 
loan  should  be  in  a  certain  form,  and  that  a  copy  should 
be  deposited  in  the  Archa.  All  acquittances  or  assignments 
(Starra)  must  be  also  enrolled  there.  The  Archa  could  only  be 
opened  in  the  presence  of  a  majority  of  the  Chirographers  at 
stated  times,  or  by  order  of  the  Exchequer.*  It  was  this  system 
of  registration  which  seems  to  have  given  rise  to  the  Exchequer 
of  the  Jews.  In  11 98  "Custodes  Judaeorum"  were  appointed, 
who  were  ''  associated  with  the  Barons  of  the  Exchequer,  and 

^  Madox,  Exchequer,  chap,  vii ;  Select  Pleas,  etc,  of  the  Jewish  Exchequer 
(S.S^. 

^Madox,  Exchequer  i  221 ;  Laws  of  Edward  the  Confessor  c.  xxv. 

'Select  Pleas,  etc,  xi,  xii,  xiii,  1-3;  Madox,  Exchequer  244-249,  260,  261. 
Some  towns  as  Newcastle  and  Derby  paid  a  fine  to  the  crown  in  order  that  no  Jews 
might  be  allowed  to  come  there 

*  Select  Pleas,  etc,  xvii,  xviii. 

*  This  is  illustrated  by  S  10  of  Magna  Carta,  **  Si  quis  mutuo  ceperit  aliquid  a 
Jndeis,  plus  vel  minus,  et  moriatur  antequam  debitum  lUum  solvatur,  debitum  non 
usuret  quamdiu  haeres  fuerit  infra  aetatem,  de  quocumque  teneat ;  et  si  debitum 
illiid  inaderit  in  manus  nostras,  nos  noncapiemus  nisi  catallum  contentum  in  carta.'* 

'Select  Pleas,  etc,  xviii-xx;  Madox,  Exchequer  i  238-240,  246. 
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were,  in  fact.  Barons  in  all  but  name."^  They  were  usually 
appointed  by  the  king,  but  sometimes,  if  the  king  so  directed, 
by  the  Treasurer  and  Barons ; '  and  they  ''exercised  jurisdiction 
in  the  affairs  of  the  Judaism ;  namely,  in  the  accounts  of  that 
revenue,  in  pleas  upon  contracts  made  with  the  Jews,  in  causes 
or  questions  touching  their  lands  or  chattels,  their  tallages,  fines, 
forfeitures  or  the  like."  '  They  were  under  the  control  of  the 
Barons  of  the  Exchequer  who  could  annul  their  judgments  or 
punish  their  misdemeanours,^  ''and  with  whom  in  cases  of  excep- 
tional difficulty  they  were  accustomed  to  confer.*  The  jurisdiction 
of  these  Custodes  was  not,  however,  exclusive.  Cases  in  which 
Jews  were  accused  of  crimes  are  found  among  the  Crown  Pleas. 
Various  regulations  as  to  different  branches  of  the  jurisdiction 
exercised  by  the  Jewish  Exchequer  were  in  fact  made  at  different 
times,* 

Though  this  system  gave  some  protection  to  the  Jews  it 
increased  their  unpopularity  because  as  Maitland  has  said,  it 
made  them  the  "  engines  of  royal  indigence."  ^  A  clause  relating 
to  usuiy  upon  debts  owed  to  the  Jews  naturally  found  a  place  in 
Magna  Caiita;*  and,  though  it  was  omitted  in  1216,  because  it 
impaired  the  VBlne  of  the  Jew  as  a  source  of  revenue,^  the  popular 
feeling  a^[ainst  them  grew  too  strong  to  be  resisted.  A  severe 
ordinance  was  issued  against  them  in  1253.^*  ^^  ^^/^  ^^  were 
submitted  to  still  further  restrictions.^^  In  1275  usury  was  for- 
bidden, and  they  were  required  to  wear  a  badge."  In  1290 
Edward  I.  gained  popularity,  supplies,  and  many  escheats  by 
banishing  them.^'  It  was  not  until  the  Protectorate  of  Oliver 
Cromwell  that  they  attempted  to  get  permission  to  return.  This 
permission  was  refused ;  but,  after  the  Restoration,  they  b^;an 
again  to  settle  in  England  under  the  protection  of  the  praerc^rative 
powers  of  the  king ;  ^*  and  this  exercise  of  the  praerogadve  was 
not  called  in  question  after  the  Revolution.^^ 


*  Sdect  Pleas,  etc,  zz.        '  Biadoz,  Exchequer  i  233,  234.  '  Ibid  234,  235. 

*  Ibid  252-255.  *  Sdect  Pleas,  etc,  zxui.  '  Ibid  zn-xxiit. 
7  P.  and  M.  i  453-454,  "  Despised  and  disliked  the  once  chosen  people  would 

always  have  been  in  sode^  of  medieval  Christians  .  .  .  hot  they  would  not  have 
been  so  peisistently  hated  as  they  were,  had  they  not  been  made  the  engines  of 
royal  indigence." 

'  Above  45  n.  5.  *  McKechnie,  Magna  Carta  228. 

^*  Select  PleaSf  etc,  zxviii,  xxix.  ^*  Ibid  xxxviii. 

"3  Edward  I,  Statutes  (Rec  Com.)  i  221 ;  Select  Pleas,  etc,  xxxviii. 

^  Sdect  Pleas,  etc,  xL 

^  They  were  protected  by  an  Order  in  Coondl  of  1674  which  was  confirmed  in 
1685,  **  and  the  sole  legal  basis  for  their  rdigious  freedom  rested  on  the  above  Ordexs 
in  Coondl  till  the  legislation  of  the  rdgn  of  Queen  Victoria  gave  them  soch  freedom 
by  statute,'*  L.Q.R.  xxxvi  426-427. 

^  Lindo  V.  Bdisario  (1795)  x  Hagg.  Consist.  217  n. ;  ibid  App.  x  and  2 ;  De 
Wilton  V.  Montifiore  [1900]  2  Ch.  489;  and  see  00  the  whole  subject  H.  S.  Q.  Hen- 
riques.  The  Return  of  the  Jews  to  England. 
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(2)  Judicature. 

The  legislation  of  Henry  II.  added  enormously  to  the  juris- 
diction of  the  Curia  Regis.  Of  the  details  and  effects  of  that 
legislation  I  shall  speak  more  fully  in  succeeding  volumes.  Here 
it  will  be  sufficient  to  say  that,  as  its  result,  the  king's  court 
acquired  a  wide  criminal  and  civil  jurisdiction,  and  wide  powers 
of  supervision  over  the  conduct  of  all  the  local  courts  and  officials. 
In  the  Assizes  of  Clarendon^  and  Northampton^  Henry  II. 
asserted  its  exclusive  jurisdiction  over  all  serious  crimes.  In  the 
ordinance  of  the  Grand  Assize '  and  the  l^slation  establishing 
the  petty  assizes  ^  he  asserted  its  jurisdiction  over  most  disputes 
relating  to  land  held  by  free  tenure ;  and  even  if  a  dispute  relat- 
ing to  such  land,  or  the  services  upon  which  such  land  was  held, 
was  taken  to  a  lord's  court,  the  lord  could  not  exercise  jurisdic- 
tion without  the  king's  writ*  Under  the  feudal  system,  which 
made  landholding  the  basis  of  so  many  relations  between  man 
and  man,  this  large  jurisdiction  over  this  class  of  cases  meant 
the  absorption  by  the  king's  court  of  jurisdiction  over  all  the 
most  important  civil  pleas.  By  means  of  the  procedure  of  the 
Exchequer  he  maintained  a  tight  financial  control  over  the 
sheriffs  and  other  accountants  to  the  crown  ;  ^  and  we  shall  see 
that  by  means  of  commissions  issued  to  the  itinerant  justices  he 
exercised  a  constant  supervision  over  the  whole  conduct  of  local 
government^ 

All  this  jurisdiction  was  exercised  through  the  machinery  of 
royal  writs.  But  the  fact  that  it  was  thus  exercised  did  not  as 
yet  hinder  its  capacity  for  expansion.  '*  As  yet,"  says  Maitland, 
*'  the  king  is  no  mere  vendor,  he  is  a  manufacturer  and  can 
make  goods  to  order ;  the  day  has  not  yet  come  when  the  in- 
vention of  new  writs  will  be  hampered  by  the  claims  of  a  parlia- 
ment ;  but  still  in  Glanvil's  day  the  officinajustitia  has  already 
a  considerable  store  of  ready-made  wares  and  English  law  is 
already  taking  the  form  of  a  commentary  upon  writs."  ®  Thus, 
as  a  result  of  the  increase  of  jurisdiction  of  the  Curia  Reg^is  and 
of  the  methods  by  which  this  jurisdiction  is  exercised,  that 
formulary  writ  procedure,  which  is  perhaps  the  most  salient 
feature  of  the  full  grown  common  law,  is  already  taking  shape. 
We  shall  see  that  the  existence  of  this  procedure  will  exercise  a 

1  Sel.  Ch.  143.  '  Ibid  150. 

'  Below  275,  327-329.  *  Below  275-276,  329. 

B  **  Preterea  tclendum  quod  secundum  consuetudines  regni  nemo  teneatur  re- 
spondere  in  curia  domini  sui  de  aliquo  libero  tenemento  suo  tine  precepto  domin 
regis  vel  ejus  capitalis  justiciarii,"  Glanvil  xii  25. 

■  Above  43.  "^  Below  49-51. 

^  P.  and  M.  i  130 ;  for  the  Register  of  Writs  and  its  history  see  vol.  ii  Bk. 
iii  c.  5. 
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profound  influence  not  only  upon  the  subject  matter  of  the  law,^ 
but  also  upon  the  evolution  of  the  English  judicial  system.' 

As  the  result  of  this  expansion  of  jurisdiction  the  Curia  Regis 
in  Henry  II.'s  reign  no  longer  confined  its  attention  to  great 
men  and  great  causes.  It  was  a  tribunal  where  all  classes  of 
causes  were  tried.  The  king  or  his  justices  ordered  cases  to  be 
heard  there.'  The  privil^e  of  being  sued  only  in  the  Curia 
Regis  was  occasionally  g^nted  to  certain  persons.^  The  popu- 
larity of  the  court  is  attested  by  the  fact  that  suitors  paid  money 
to  the  king  to  have  their  cases  tried  there,  and  by  the  number  of 
fines  which  litigants  paid  for  writs,  for  pleas,  for  trials,  for  judg- 
ment, for  expedition,  or  for  delay.*  The  Court  itself  began  to 
keep  plea  rolls.  The  oldest  rolls  which  we  possess  come  from 
Richard  I.'s  reign ;  ^  but  these  rolls  appear  to  refer  to  still  older 
rolls  of  Henry  II.'s  reign. '^  We  can  see  from  these  rolls  that 
the  most  usual  cases  were  cases  concerning  the  ownership  or 
possession  of  land.  Personal  actions  were  rare.^  But  we  can 
see  also  that  often  the  matter  in  dispute  is  small,  and  that  the 
quantity  of  business  done  is  great  ^ 

It  is  not  hgc^  to  see  the  reasons  for  the  popularity  of  the 
Curia  Regis.  |lh  the  first  place,  it  could  both  compel  the  appear- 
ance of  the  defendant  and  enforce  its  judgments  with  all  the 
strength  of  the  central  government  In  the  second  place,  its 
methods  of  procedure  both  in  civil  and  in  criminal  cases  were 
superior  to  those  of  the  older  courts.  The  facts  at  issue,  in  the 
trial  of  questions  of  ownership  by  the  Grand  Assize,  or  in  the 
trial  of  questions  of  possession  by  the  possessory  assizes,  were 
determined,  not  by  battle,  but  by  a  species  of  jury ;  *®  and  in 
criminal  cases  the  presentment  of  a  jury  was  found  to  be  a  much 
better  method  for  th^  discovery  and  punishment  of  crime  than 
any  hitherto  used.^^  In  the  third  place,  the  £sict  that  litigants 
could  get  from  it  writs  ordering  sheriffs  or  lords  to  hear  cases 
was  at  any  rate  some  security  that  the  cases  woulcl  be  heard ;  ^' 
and,  if  they  were  not  heard  fairly,  the  litigant  was  always  at 

*  Vol.  ii  Bk.  iii  cc.  a,  3,  4,  5.  •  Below  53. 
'  Bigelow,  Pladta  176. 

*  Ibid  op.  cit  156,  a  writ  of  Stephen  to  the  abbot  of  Abingdon ;  Madox  i  1x6- 
1x9 ;  Bracton  f.  41  x  b,  the  Templars  and  Hospitallers  and  **  plures  alH.** 

'Bigelow,  op.  cit.  268,  2^  276,  277;  Madox,  Exchequer,  chap,  xii;  the 
number  of  these  payments,  as  Madox  points  out,  explains  cap.  40  of  Magna  Carta, 
**  Nulli  vendemus,  nulli  negabimus  aut  differemus,  rectum  aut  justiciam ;  '*  as  to 
this  clause  see  below  57-58. 

*  Select  Pleas  of  the  Crown  (S.S.)  vii,  viii ;  for  these  Rolls  see  vol.  ii  Bk.  iii  c.  2. 
^  Ibid  xxvi,  xxvii,  note  A ;  The  entry  may  refer  to  the  17th  or  the  27th  year  of 

Henry  II. 

B  Select  Civil  Pleas  (S.S.)  xtii,  xiv. 

*  Rot.  Cur.  Reg.  (Rec.  Com.)  i,  vi.         "  Below  327-330. 

"  Below  32X-323.  "  P.  and  M.  i  X37-X38. 
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y  for  further  writs,  or  even  to  take  the  case  before 
f.  In  the  fourth  place,  litigants  secured  a  tribunal 
ffed  by  the  ablest  lawyers  of  thc^^da^^  *  * 

tbia,^  the  numerous  sessions  of  fhecourt  at  which 
ere  heard  will  tend  to  be  composed  entirely  of 
ers  of  the  Curia  R^is.  The  knowledge  needed  for 
orking  of  the  new  methods  of  procedure,  and  the 
iber  of  writs  by  which  that  procedure  was  set  and 
^n,  will  tend  more  and  more  to  become  the  monopoly 

;   and,  as  this  formulary  system  of  writs  grows  more 

the  sessions  of  the  Curia  Re|[is  at  which  ordinary 
disposed  of  will  tend  to  fall  apart  from  those  larger 
the  Curia  at  which  questions  of  policy  and  important 
^s  are  heard.  But  we  have  seen  that  the  causes  which 
a  division  of  the  Curia  on  these  lines  are»not  yet  in 
the  twelfth  century  the  need  for  differentiation,  which 
ccess  of  business  was  causing  was  met  in  the  sphere 
e  as  in  the  sphere  of  finance,  by  a  new  grouping  of  the 
ibers  of  the  Curia  which  foreshadows  the  development 

departments  of  government.  As  in  the  sphere  of 
get  the  growth  of  the  Exchequer,  so  in  the  sphere  of 
we  get  firstly  the  growth  of  the  .practice  of  sending 
:>(  the  Curia  Regis  round  the  country  to  deal  with 
icified  business,  and  secondly  the  institution  of  a  special 
the  Curia  R^is  to  deal  with  Common  Pleas.  These 
tures  are,  as  we  shall  now  see,  the  b^innings  of  im- 
ivelopments  in  the  English  judicial  system. 

e  Itinerant  Justices. 

practice  of  sending  royal  commissioners  through  the 
n  royat  business  began  soon  after  the  Norman  Conquest 
-  times  the  king  himself  journeyed  over  the  country 
sring  justice.  He  did  not  cease  to  do  so  after  the  Con- 
3ut  it  is  after  the  Conquest  that  we  first  meet  with  these 
s  of  tfie  Curia  Regis.  William  L  sent  them  round  the 
to  collect  the  evidence  from  which  Domesday  Book  was 
1.  We  know  from  the  Pipe  roll  of  the  Exchequer  that 
.  sent  them  round  the  country  on  fiscal  business.^  Even 
ien*s  reign  justices  travelled  over  the\:ountry  to  hear  the 
i  criminal  pleas  of  the  crown.*  It^is  probable  that_before 
11/s  reign  these  commissions  were  not  issued  either 

.  u  Bk.  iii  c  2.  >  Above  41. 

ibbt,  C.H.  1443 ;  in  Z096,  William  II.  sent  Wakelin,  Bishop  of  Winchester, 

1  the  royal  chaplain,  and  two  others  to  Devonshire,  Cornwall,  and  Exeter, 

stiganda  regalia  placita,*'  Bigelow,  op.  cit.  69. 

adox,  Exchequer  i  146. 

L  L— 4 
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frequently  orj^egularly.  Other  expedients  were  adopted  for 
bringing  the  local  into  touch  with  the  central  government  The 
king  might  direct  a  noble  or  the  sherifT  to  try  a  case  in  the 
county  court,  or  before  the  courts  of  several  counties.^  Some- 
times the  sheriffs  themselves  were  royal  justices  in  several 
counties.'  But  the  former  expedient  became  insufficient  to  deal 
with  the  large  mass  of  cases  regularly  heard  in  the  Curia  Regis  ; 
and  the  latter  was  liable  to  abuse.  It  led  to  usurpations  of  juris- 
diction ;  and  in  1 194  Richard  I.  forbade  sheriffs  to  be  justices  in 
their  own  counties,  or  in  any  county  of  which  they  had  been 
sheriffs  since  his  accession  to  the  throne.'  What  was  required 
was  the  suprintendence  of  professional  justices  free  from  local 
bias  acting  as  members  of  the  Curia  Regis.  This  requirement 
seems  to  have  been  fulfilled  by  issuing  commissions  to  a  number 
of  persons,  some  of  whom  were  members  of  the  Curia  Regis — a 
practice  which,  as  we  shall  see,  was  continued  for  many  centuries.^ 

It  is  from  the  reign  of  Hennr  II.  that  these  justices  r^^lariy 
travelled  round  the  cduhfry.  The  assizes  ofJCl^xtndoa  (1166) 
and  Nortfiampton  (i  176)' were  enforced  by  them.  They  were  in 
"tact  Tn'structions  to  die  itinerant  justices.  In  11 76  eighteen 
justices  wef5  assigned  to  six  circuits."  In  ii797~twenty-one 
ju5tR55~WSre"assTgneJto  four  circuits.  From  1 176  onwards  some 
parr  of  the  country  was  r^^larty  visited  by  the  itinerant  justices.* 
We  can  see  that  in  Glanvil's  day  the  distinction  between  the 
Curia  Regis  and  the  itinerant  justices  is  already  well  marked* 

The  commissions  under  which  the  itinerant  justices  acted 
were  very  various.  Under  the  assizes  of  Clarendon  and  North- 
ampton Uiey  heard  criminal  and  civil  pleas  of  the  crown,  and  had 
in  addition  other  duties  which  were  administrative  in  character.^ 
Tliey  sometimes  assisted  in  the  fiscal  business  of  the  Exchequer 
by  assessingThetaxpayer:*'- -In  i  ^94  we  have  a  set  of  '^capitula 
ptacitorum  Coronae  R^'s."  The  justices  were  directed  to  hear 
all  pleas  pending  before  the  Curia  Regis.  They  were  to  enquire 
into  escheats,  and  churches  in  the  gift  of  the  king ;  into  ward- 
ships, marriages,  criminals,  aids,  usurers,  wine  sold  contrary  to 
the  assize,  and  the  property  of  deceased  crusaders.     They  were 

1  Bigelow,  op.  cit  4,  17,  33,  71,  200.  'Stubbs,  C.H.  i  144. 

"*£t  noUus  vicecomes  sit  justitiarius  in  vicecomitatn  suo,  nee  in  comitata 
quern  tenaeritpost  primam  coronationem  domini  regis/'  Sel.  Ch.  260 ;  John  bad 
used  the  sherifis  as  the  instruments  of  his  tyranny,  McKechnie,  op.  cit  28,  308,  310; 
hence  §  24  of  Ma^a  Carta,  below  57. 

*  P.  and  M.  1 135 ;  below  280. 

'Madox,  Exchequer  chap,  iii  §  xo;  Gesta  Henrici  (R.S.)  ii,  ixiii-lxxiii. 

'Qlanvil,  viii  5,  **  distinguendum  est  utrum  concordia  ilia  fticta  fuerit  in  capitali 
curia  domini  regis,  an  coram  justitiis  itinerantibus ; "  Select  Pleas  of  the  Crown 
(S.S.)  xix-xxi. 

7  Sel.  Ch.  143,  150.  'Stubbs,  C.H.  i  656. 
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to  hold  the  Grand  Assize  if  the  property  was  of  the  value  of  £$ 
or  under.  They  were  to  tallage  the  towns  and  the  demesnes  of 
the  king.  They  were  to  enquire  into  the  value  of  lands  belonging 
to  the  king  as  wardships  or  escheats.^  In  the  justices  who  acted 
under  these  extensive  commissions  we  can  see  the  future  justices 
in  Eyre.^  Sometimes  they  were  commissioned  only  to  hear  the 
possessory  assizes;  but  goierally,  it  would  seem,  their  chief 
business  was  to  hear  both  the  pleas  of  the  crown  and  the  posses- 
sory assizes.'  In  the  justices  whose  chief  or  only  function  was 
judicial  work  we  can  see  the  future  judges  of  assize.^ 

It  would  seem  that  the  frequoic^  widi  which  these  com- 
missions were  issued  was  not  altogether  popular.  In  1178, 
Benedictus  Abbas  tells  us,  Henry  II.  learnt  that  the  people  were 
grieved  by  the  number  of  justices.*  In  fact  it  might  be  incon- 
venient  fq^  a  landowner  who  had  land  in  mahy"cb'unfiesrT6"''5e " 
mimfni>p#>d  before  several  groups  of  justices;  amd  it  js  pos&jhle . 
.Ihat  thfiafe-gro.UK  pf  justices,  who  were  not  lUl  .members  of  the 

Curia  Regis,  may  have  taken  advantage  of  the  fact  that  the  king 

_  and  his  court  were  at  a  distance.  At  any  rate  the  measure  which 
Henry  took  to  remedy  the  complaints  which  he  heard  was  a 
measure  of  centralization.  In  this  measure  we  can  discern  the 
germ  of  the  future  court  of  Common  Pleas. 

(ii)  The  Court  of  Common  Pleas. 

The  following  is  the  account  which  Benedictus  Abbas  gives 
us  of  the  remedy  which  Henry  '*by  the  counsel  of  the  wise  men 
of  his  realm  "  applied  to  the  complaints  which  he  had  heard  of 
the  number  of  the  justices :  "  He  selected  five  men  only,  two 
clerks  and  three  laymen,  who  were  all  of  his  own  household. 
And  he  ordained  that  those  five  should  hear  all  the  suits  of  the 
realm,  and  adjudicate  upon  them,  and  that  they  should  not  depart 
from  the  Curia  R^s,  but  should  remain  Ihere  Jo  _h^Jl  mfiD'§_ 
suits ;  provided  that  if  any  question  arose  among  them  which 
_,they  could  not  solve,  it  should  be  reserved  for  the  king's  hearing, 
int^  ghnnld  bg  §^^^^^"4  as  it  should  seem  good  to  him  and  the 
men  of  f;^^  realm."  *     Henry  did  not  intend  to  abolish  the 


» SeL  Ch.  258.263.  •  Below  265-272. 

'  P.  2nd  M.  i  135 ;  Select  Pleas  of  the  Crown  (S.S.)  xx,  xxL 

*  Below  2yS'376, 

* "  Itaque  dominus  rex  moram  iadens  in  Anglia  quaaivit  de  juttitiis  quos  in 
AngUa  constituerat,  si  bene  et  modeste  tractavenint  homines  regni ;  et  cum  didi- 
ciiset  quod  terra  et  homines  terrsB  nimis  gravati  essent  ex  tanta  Justitiarum  multi- 
tudine,  quia  octo  dedm  erant  numero/'  he  devised  the  remedy  described  below  n.  6, 
Benedictus  Abbas  (R.S.)  i  207. 

*"Per  consilium  sapientium  regni  sui  quinque  tantum  elegit,  duos  scilicet 
dericos  et  ires  laicos,  et  erant  omnes  de  privata  iamilia  sua.  Et  statuit  quod  illi 
quinque  audirent  omnes  damores  regni  et  rectum  facerent,  et  quod  a  curia  regis  non 
re^derent  sed  ibi  ad  audiendum  damores  hominum  remanerent ;  ita  ut  si  aliqua 
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practice  of  sending  justices  on  circuit — as  we  have  seen  in  the 
following  year  twenty-one  judges  were  travelling  round  four  cir- 
cuits.^ Probably  what  he  meant  to  do  was  to  relieve  the  pressure 
of  business  Jn.  Jlie  Curia  R^is  which  the  hearing  of  the  Common 
JBlea&jvdS-CausiQg^and  .tp^ve  thos^  of  his  subjects  who  brought 

lheixL.cas^  thece.au.moxe.9ipeedy.tria). 

We  have  here  indications  of  a  tenden^  to  a  division  in  the 
Curia  Regis  to  which  we  can  probably  trace  the  court  of  Common 
Bench  or  Common  Pleas.  Shortly  after  1178,  Glanvil's  book 
mentions  justices  ''in  iianco  xfisidentea"  ^    Cases  were  removed 

\n  fh#*  rra^rf  mram  regft  from  the  justices  of  the  Bcncb.'      Fines 

were  levied  sometim^-coram^rege^sqmetimes  before  the  justices 
of  the  Bench.  Writs  of  summons  were  issued  by  the  Bench  and 
amerciaipents  inflicted  by  it  But  as  yet  there  is  no  clear  division 
into  distinct  tribunals.  lathe  reigns  of  Richard  and  John,  when 
the  king  was  absent,  most  of  the  judicial  business  seems  to  be 
done  by  the  Bench.  But  when  the  king  was  present  it  Is  diffi- 
cult to  distinguish  the  Bench  from  the  court  held  coram  rege. 
Both  were  in  fact  Curia  Regis— <iivisions  of  the  king's  court 
Whether  the  court  will  be  the  Bench  or  the  court  held  coram 
r^e  would  almost  seem  to  depend  on  the  accident  of  the  king's 
presence.* 

The  rolls  of  the  Curia  R^s  tell  us  the  same  thing.  There 
are  not  yet  two  sets  of  rolls — "  coram  rege  *'  and  "  de  banco  '* 


quaestio  inter  eos  veniret,  quae  per  eos  ad  finem  dnd  non  posset,  aoditui  regio 
praesentaretor,  et  sicut  ei  et  sapientoribiift  regni  placeret  terminaretor,"  Benedktiit 
Abltts  (R.S.)  i  207-208 ;  I  think  that  Professor  Adams,  Origin  of  the  English  Con- 
stitntion  136-143,  exaggerates  the  extent  to  which  this  court  was  regarded  as  a  court 
quite  distinct  from  the  Curia  Regis  at  its  foundation ;  no  doubt  it  became  qnite 
separate,  and  was  practically  a  separate  court  in  Bracton's  day,  certainly  when  Fleta 
and  Britton  wrote,  below  196;  no  doubt  its  competence  was  limited,  and  this 
helped  it  to  become  a  distinct  court  at  an  early  period;  but  at  first  its  competence 
was  very  vaguely  limited ;  thus  Maitland  points  out  that  it  certainly  heard  crown 
pleas  in  1225,  and  probably  also  when  Bracton  wrote.  Select  Pleas  of  the  Crown 
(S.S.)  xix  and  n.  3 ;  and  he  points  out  that,  during  Henry's  minority,  **  the  justices 
of  the  bench  seem  to  be  the  only  permanent  professional  justices  that  there  are," 
ibid  xviii ;  and  see  below  53  n.  4. 

*  Above  50. 

'  Olanvil  ii  6 ;  viii  x ;  xi  i.  The  official  title  of  the  judges  of  the  court  of  Common 
Pleas  was  "  the  justices  of  our  Lord  the  King  of  the  Bench ;  **  the  official  title  of 
the  judges  of  the  court  of  King's  Bench  was  **  the  justices  of  our  Lord  the  King 
assigned  to  hold  pleas  before  the  king  himselfl 

'In  Z207  a  fine  was  paid  for  removing  an  assixe  which  was  coram  justitiariis  in 
banco,  coram  rege,  Madox,  Exchequer  i  790-791. 

*  In  Z202  a  plea  to  the  jurisdiction  of  the  Bench  of  a  person  privileged  to  be 
sued  only  before  the  king  was  overruled  on  the  ground  that  the  Bench  was  the 
king's  court,  Abbrev.  Placit.  32.  Possibly  the  case  of  Gilbert  de  Plumpton  (1x84) 
shows  that  the  king  was  not  always  present  in  the  court  held  coram  rege,  Bigdow, 
op.  dt.  233,  234 ;  Pike,  House  of  Lords  35 ;  perhaps  the  capacity  of  the  king  to  be 
present,  owing  to  his  being  in  the  vicinity,  was  coming  to  be  the  test,  rather  than 
his  actual  presence.  Select  Pleas  of  the  Crown  (S.S.)  xiv,  xv ;  Madox,  Exchequer  i 

788.795. 
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rolls.  But  it  Is  possible  to  classify  the  cases  on  the  rolls  accord- 
ing as  they  were  heard  before  the  Bench  or  the  king  himself. 
The  expression  cpjtBm  rege  is  used  in  the  latter  case ;  the  ex- 
pressions  coram  iusticiariis  de  banco  or  apud  Westmonasterium 
jjithejorinerj  But  the  rolls  show  us  that  the  Bench  entertained 
all  classes  of  pleas — pleas  of  the  crown  as  well  as  common  pleas.^ 
The  judges  sat  now  in  one  division  of  the  Curia  R^is  now  in 
another.'  Cases  could  be  moved  to  one  division  from  another 
at  the  pleasure  of  the  king  or  of  the  justices.^ 

In  the  institution  of  the  itinerant  justices,  and  of  a  separate 
bench  of  judges  which  did  not  sit  coram  rege,  we  can  see  signs 
of  a  coming  split  in  the  Curia  R^s.  As  Maitland  puts  it  "  The 
king's  court  of  John's  reign  shows  no  cleft,  though  it  does  show 
a  well-marked  line  of  cleavage."  ^  We  must  not  exaggerate  the 
amount  of  division  which  has  actually  taken  place ;  but,  on  the 
other  hand,  we  must  not  minimize  the  importance  of  this  line  of 
cleavage.  Looking  at  it  in  the  light  of  subsequent  history  we 
can  see  that  it  is  significant  for  three  main  reasons.  In  the  first 
place,  we  can  see  it  in  the  germ  of  tribunals  with  a  limited  juris- 
diction as  contrasted  with  a  tribunal  with  lai^e  undifferentiated 
powers  of  government ;  and  we  can  see  that  the  tribunals  with 
this  limited  jurisdiction  were  mainly,  though  not  solely,  oc- 
cupied with  judicial  work.^  In  the  second  place,  because  these 
tribunals  are  mainly  occupied  with  judicial  work  beg^n  by  writs, 
they  will  soon  b^in  to  develop  a  technical  procedure ;  ^  and,  as 
their  work  develops,  they  will  develop  not  only  procedural  rules 
but  rules  of  law  which  will  be  common  law  because,  like  their 
jurisdiction,  they  will  extend  over  the  whole  country.  In  the 
third  place  the  existence  of  tribunals  occupied  with  judicial 
business,  and  conducting  this  business  in  accordance  with 
technical  procedural  rules,  will  be  bound  sooner  or  later  to  exer- 
cise a  powerful  attractive  influence  upon  the  as  yet  undiflerentiated 
Curia  Regis.  There  will  be  a  tendency  for  those  sessions  of  the 
court  which  deal  with  ordinary  judicial  cases  to  approximate  to 
these  judicial  tribunals,  and  to  diverge  from  those  sessions  of  the 
court  which  deal  with  matters  of  admiiustration  and  state  policy.® 

^  Madox,  Exchequer  i  788,  789 ;  Select  Pleas  of  the  Crown  (S.S.)  xvi»  xvii. 
^  Madox,  Exchequer  i  793. 

>  In  a  case  against  the  Prior  of  Christchurch  in  zi88  there  were  present  not  only 
the  justices  but  ue  justiciar,  an  earl,  and  various  barons,  Pike,  House  of  Lords  39. 

*  '*  We  may  doubt  whether  a  litigant  had  any  reason  to  expect  that  an  action 
beg^n  before  one  division  of  the  court  would  always  continue  to  be  before  that 
division ;  on  the  contrary  there  are  entries  which  seem  to  show  that  the  Justices  of 
the  Bench  might  give  the  parties  a  day  before  the  king,  and  that  the  king  might 
give  them  a  day  before  the  Justices,*'  Select  Pleas  of  the  Crown  (S.S.)  xvii. 

0  Select  Pleas  of  the  Crown  (S.S.)  xvii. 

*  Baldwin,  The  King's  Council  47-50. 

'  Ibid.  8  Below  205. 
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At  the  end  of  the  twelfth  century  all  these  developments 
were  as  yet  in  the  future ;  and,  before  they  could  take  effect,  the 
peaceful  and  r^ular  development  of  the  Curia  R^is  was  in- 
terrupted by  the  national  uprising  against  the  tyrannous  abuse 
by  John  of  those  large  powers  of  the  crown  which  his  prede- 
cessors had  used  to  construct  a  centralized  system  of  government 
and  a  common  law.  The  fruit  of  this  national  uprising  was  the 
Great  Charter,  which  attempted  to  define  the  conditions  upon 
which  the  king  must  conduct  his  government  Some  of  its 
clauses  naturally  contained  r^^lations  which  affected  the  cen- 
tralized system  of  judicature  which  had  been  so  rapidly  expand- 
ing during  the  preceding  half  century.  With  the  effect  of  these 
clauses  I  shall  now  deal. 

III.  Magna  Carta  and  the  Judicial  System 

We  shall  see  that  the  gaining  of  Magna  Carta  closes  one 
period  in  the  history  of  English  law,  and  b^ins  another.  It 
closes  the  period  during  which  the  law  is  developed  by  the  power 
of  the  crown  alone,  and  it  b^ns  the  period  which  will  end  in 
the  establishment  of  a  Parliament,  with  power  to  take  some 
share  in  the  making  and  development  of  the  law.  Of  the  signi- 
ficance of  the  Charter  in  the  l^al  history  of  the  thirteenth  and 
later  centuries,  and  of  the  effect  of  some  of  its  clauses  upon  the 
development  of  the  branches  of  law  to  which  they  relate,  I  shall 
speak  in  the  next  two  volumes.^  Here  I  shall  deal  only  with  its 
effects  upon  the  growth  of  those  centralized  judicial  institutions 
which  I  have  just  been  describing,  and  upon  the  relations  of 
those  institutions  to  the  local  courts. 

We  shall  see  that  all  classes  united  to  secure  the  Charter — the 
official  nobility  who  had  made  their  careers  in  the  king's  service 
no  less  than  the  older  territorial  magnates,  the  smaller  as  well  as 
the  larger  landowners,  the  churchmen,  and  the  merchants.  It  is 
because  this  union  of  classes  was  necessary  to  coerce  the  king 
that  the  Charter  is  by  no  means  confined  to  voicing  the  aspira- 
tions of  a  reactionary  feudalism.  The  great  feudal  nobility  were 
the  natural  leaders  of  the  nation ;  and  their  grievances  take  a 
large  place  in  the  Charter.  But  the  clauses  which  aimed  at  re- 
storing feudal  jurisdiction  and  fettering  the  activities  of  the  new 
centralized  machinery  of  justice  are  much  fewer  in  number  than 
the  clauses  which  recognize  and  r^ulate  this  new  machinery.  I 
shall  give  some  account  firstly  of  the  clauses  of  the  Charter 
which  recognize  and  regulate  the  new  machinery  of  justice,  and 

^  For  Magna  Carta  generally  and  its  place  in  our  legal  history  see  vol.  ii  Bk.  iii 
c.  2. 
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secondly  of  the  clauses  which  attempted  to  fetter  it  in  the  interests 
of  feudalism. 

(i)  The  clauses  r^[ulating  the  new  machinery  of  justice. 

The  principal  clauses  relating  to  this  topic  are  the  fourteenth, 
the  seventeenth,  the  eighteenth,  the  twenty-fourth,  the  thirty-sixth, 
and  the  fortieth. 

The  fourteenth  clause  ^  provides  that  for  the  purpose  of  assess-  - 
ing  an  aid,  other  than  the  three  r^[ular  aids,  or  scutage,  the 
archbishops,  bishops,  abbots,  earls,  and  greater  barons  must  be 
summoned  by  writ  individually,  and  the  other  tenants  in  chief 
must  be  summoned  through  the  sheriff.  This  clause  is  really 
an  appendage  to  clause  twelve,  which  provided  that  such 
aids  and  scutage  were  not  to  be  imposed  "nisi  per  commune 
consilium  regni,**  and  was  designed  to  define  the  persons  who 
must  be  present  if  the  king  wished  to  obtain  this  "  commune 
consilium  regnl" '  The  clause  was  dropped  in  subsequent 
reissues  of  the  Charter ;  and  it  may,  at  first  sight,  seem  to  have 
little  to  do  with  the  judicial  system.  But  I  think  it  is  the  first 
official  recognition  of  the  fact  that  the  smaller  official  gatherings 
of  the  Curia  R^is  were  something  different  from  the  latter 
gatherings  which  gave  the  king  the  **  consilium  regni '' — the  advice 
of  the  kingdom  on  questions  of  policy.'  At  any  rate  it  is  clear 
that  this  distinction  gradually  gains  in  prominence  in  Henry  IIL's 
reign.^  It  is  a  distinction  which  will  tend  to  differentiate  the 
larger  body  which  controls  the  work  of  l^islation  and  adminis- 
tration, from  the  body  of  officials  which  actually  does  the  ad- 
ministrative and  judicial  work  of  the  state.     With  the  growth  of 

^  **  Et  ad  habendum  commune  consilium  regni,  de  auxilio  assidendo  aliter  qnam 
in  tribus  casibus  prasdictis,  vel  de  tcutagio  assidendo,  summoneri  laciemus  archi- 
episcopos,  episoopos,  abbates,  comites,  et  majores  barones,  sigillatim  per  literas  nostras; 
et  prsterea  laciemus  summoneri  in  generali,  per  viceomites  et  ballivos  nostros,  omnes 
iUos  qui  de  nobis  tenent  in  capite.'*  Note  that  the  tenants  in  chief  summoned 
through  the  sheriff  accordinjp^  to  this  clause  might  include  persons  classed  as  barons 
and  assessed  to  the  relief  of  a  baron  under  §  2,  Round,  Barons  and  Knights  in  the 
Great  Charter,  Magna  Carta  Commemoration  Essays  46  seqq. 

*  McKechniCy  Magna  CarU  130,  248. 

'Adams,  Origin  o?  the  English  Constitution  202,  points  out  that  in  the  twelfth 
century  the  chroniclers  use  the  terms  **  magnum  **  or  **  generale  **  if  they  wish  to 
denote  a  large  meeting  of  the  Curia. 

*  Adams  points  out,  loc.  cit.,  that  in  the  reign  of  Henry  III.  the  references  to 
these  large  assemblies  are  much  more  numerous ;  for  a  meeting  of  1242,  in  which 
the  Council  refiised  the  king's  demands  for  an  aid  on  the  ground  that  some  of  them 
had  not  bMn  summoned  **  according  to  the  tenor  of  Masna  Carta,**  see  McKechnie, 
op.  cit  255 ;  and  it  is  clear  that  Bracton  distinguishes  the  competence  of  the  ordin- 
ary professional  judges  to  apply  the  law,  from  the  work  of  larger  assemblies  which 
could  settle  wholly  unprecedented  cases— **  Si  autem  aliqua  nova  et  inconsueu 
emerserint,  et  qu«  prius  usitata  non  fuerint  in  regno,  si  tamen  similia  evenerint,  per 
simile  ju^centur,  cum  bona  sit  occasio  a  similibus  procedere  ad  similia.  Si  autem 
talii  nunquam  prius  evenerint,  et  obscurum,  et  diflScile  sit  eorum  judicium,  tunc 
ponantur  judida  in  respectum  usque  ad  magnam  curiam,  ut  ibi  per  consilium 
curise  terminentur,**  f.  z  o. 
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an  opposition  to  the  king  and  with  the  gradual  development  of 
this  larger  body  into  a  Parliament,  it  will,  at  the  end  of  the  thir- 
teenth century,  fall  apart  from  the  smaller  official  Curia  Regis  of 
royal  advisers.^  But  we  shall  see  that  it  will  be  some  time  before 
this  smaller  official  Curia  separates  into  a  Council  and  a  Court 
of  King's  Bench.  ^ 

The  seventeenth  clause  provides  that  **  Common  Fleas  shall 
not  follow  our  court,  but  shall  be  held  in  some  certain  place.' 
We  have  seen  that  a  division  of  the  Curia  R^s  had,  during 
Richard  I.'s  and  John's  reigns,  become  distinct  from  the  court 
held  coram  rege.*  It  is  clear  that  this  division  was  largely, 
though  not  solely,  occupied  with  the  hearing  of  common  pleas, 
and  that  it  did  not  follow  the  king — in  fact  it  was  generally 
stationary  at  Westminster.*  This  clause  of  the  charter  made  it 
legally  necessary  that  it  should  be  a  stationary  court.  The  fact 
that  it  did  not  follow  the  king  in  his  progresses  emphasized  its 
character  as  a  purely  judicial  court ;  and  we  shall  see  that  the 
existence  of  this  purely  judicial  court,  acting  in  accordance  with 
fixed  rules  of  procedure,  will  exercise  some  influence  in  separat- 
ing the  purely  judicial  from  the  administrative  sides  of  the  Curia 
Regis  which  is  still  held  coram  rege.^  This  clause  had 
thus  emphasized  the  need  for  a  stationary  central  court  for 
common  pleas :  the  eighteenth  emphasized  the  need  for  the  local 
administration  of  justice  by  delegates  from  the  Curia  Regis  in 
the  case  of  certain  of  these  common  pleas.  It  provided  that  the 
three  possessory  assizes  of  novel  dissesin,  mort  d'ancestor,  and 
darrein  presentment  should  be  tried  in  the  counties  where  the 
cases  arose ;  and  that  they  should  be  taken  in  each  county  four 
times  a  year  by  two  justices,  assisted  by  four  knights  of  the 
county  appointed  by  the  county.^  It  is  clear  that  this  clause  is 
the  strongest  possible  testimony  to  the  success  of  Henry  II.'s 
reforms.  No  doubt  these  assizes  took  business  from  the  feudal 
courts ;  but  so  far  were  the  barons  from  wishing  to  see  them 
abolished  that  they  demanded  their  frequent  session.  With  the 
subsequent  history  of  these  Justices  of  Assize  I  shall  deal  in  a 
later  chapter.® 

1  Below  351-352,  356-360.  *  Below  209-2x1. 

'"Communia  placita  non  sequantur  curiam  nostram  sed  teneanttir  in  aliquo 
ccrto  loco." 

*  Above  52,  53.  'Above  J3.  •  Below  205. 

^  **  Recogniciones  de  nova  disseisina,  dfe  morte  antecessoris,  et  de  ultima  pre- 
sentadone,  non  captantur  nisi  in  suis  comitatibus  et  hoc  modo ;  nos,  vel  si  extra 
regnum  fuerimus,  capitalis  justidarius  noster,  mittemus  duos  justiciarios  per  un- 
umquemque  comitatum  per  quatuor  vices  in  anno,  qui,  cum  quatuor  militibus 
cujuslibet  comitatus  electis  per  comitatum,  capiant  in  comitatu  et  in  die  et  loco 
comitatus  assisas  predictas ;  *^  for  these  possessory  assizes  see  below  275-276,  329. 

•  Bdow  275-283. 
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The  twenty-fourth  and  the  thirty-sixth  clauses  show  that 
Henry  II. 's  reforms  in  the  sphere  of  crown  pleas  had  been  as  suc- 
cessful as  his  reforms  in  the  sphere  of  civil  pleas. 

The  twenty-fourth  clause  provides  that  "no sheriff,  constable, 
^coroners,  or  others  of  our  bailiffs  shall  hold  pleas  of  our  Crown."  ^ 
in  the  past  the  practice  of  allowing  sheriffs  to  hold,  i.e.  to  try, 
pleas  of  the  crown  had  been  found  to  lead  to  great  abuses. 
Under  Henry  II.  this  power  had  generally  been  confined  to  the 
king's  justices;  but  John  had  reverted  to  the  older  practice. 
This  clause  of  the  Charter  fixed  the  law  for  the  future.  Hence- 
forth the  sheriffs  criminal  jurisdiction  was  confined  to  the  trial 
of  petty  criminal  offences  in  the  tourn,'  and  to  securing  the 
appearance  before  the  itinerant  justices  of  those  accused  of  more 
serious  crimes.'  The  thirty-sixth  clause  provides  that  *'  nothing 
shall  for  the  future  be  given  or  taken  for  the  writ  of  enquiry  con- 
cerning life  or  limb,  but  it  shall  be  given  without  payment  and 
not  denied."  *  The  bearing  of  this  clause  upon  Henry's  reforms 
in  the  criminal  law  requires  a  few  words  of  explanation.  We 
shall  see  that  in  121 5  there  were  two  methods  of  beginning  a 
criminal  proceeding.  There  was  the  older  method  of  appeal, 
which  was  brought  by  a  private  accuser,  and  was  generally  tried 
by  battle ;  and  there  was  the  newer  method  of  indictment  which 
was  brought  by  the  king  upon  the  presentment  of  a  jury.*  The 
appeal  was  open  to  grave  abuses,  the  chief  of  which'  was  that  it 
was  often  brought  simply  to  gratify  revenge.  To  remedy  this 
Henry  II.  had  invented  a  writ  "de  odio  et  atia."  By  means  of 
this  writ  a  person  thus  appealed  could  submit  the  question 
whether  he  had  been  appealed  '*  from  hatred  and  malice  "  to  the 
verdict  of  recognitors.  If  they  found  that  he  had  been  appealed 
from  these  motives  the  appeal  was  quashed.  It  thus  gave  a 
defendant  a  chance  of  avoiding  trial  by  battle  if  accused  of  a 
criminal  offence,  just  as  the  Grand  Assize  gave  him  a  chance  of 
avoiding  trial  by  battle  if  sued  by  a  writ  of  right*  This  writ 
came  to  be  a  means  by  which  a  person  accused  either  at  the  suit 
of  the  king  or  at  the  suit  of  a  private  accuser  could  get  release 
on  bail.^  Because  it  thus  protected  liberty  it  may  be  regarded 
as  one  of  the  precursors  of  the  famous  writ  of  Habeas  Corpus.® 

The  fortieth  clause  provides  that  right  and  justice  shall  not 

^  **  NuUos  vicecomes,  constabolarius,  coronatores,  vel  alii  ballivi  nostri,  teneant 
placita  coronsB  nostrse.** 
«  Below  76-81. 
'  Assize  of  Clarendon  §§  6,  17,  x8 ;  cf.  McKechnie,  op.  cit.  309 ;  below  77. 

*  **  Nichil  detur  vel  capiator  de  cetero  pro  brevi  inquisicionis  de  vita  vel  membris, 
sed  gratis  concedatur  et  non  negetor." 

*  Vol.  ii  Bk  iu  cc.  3  and  4.  •  Below  328. 
'  Bk.  iv  Pt.  II.  c.  6  §  3.                                  « Ibid. 
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be  sold  or  denied  or  delayed.^  This  clause  again  illustrates  the 
fact  that  royal  justice  was  popular.  The  complaint  is  that  it  is 
too  dear  or  that  it* is  not  forthcoming.  The  clause  did  not 
wholly  stop  the  evils  of  which  it  complained,  as  later  Parlia- 
mentary petitions  show.^  But  probably  it  did  something  to 
cheapen  justice,  and  to  stop  the  abuses  which  were  rampant  in 
John's  reign.  Madox  says,*  "  Though  fines  for  writs  and  pro- 
cess of  law  in  many  cases  were  always  a  part  of  the  crown 
revenue,  and  were  constantly  paid  .  .  .  Yet,  if  my  observation 
does  not  fail  me,  the  fines  which  were  paid  for  writs  and  process 
of  law,  were  more  moderate  .  .  .  than  they  used  to  be  before ; 
and,  I  think,  the  actual  denial  of  right,  and  the  stopping  or 
delaying  of  it,  which  before,  upon  paying  of  money  or  fines  used 
to  be  practised,  were  .  .  .  quite  taken  away,  or  by  degrees 
brought  into  disuse.'' 

(2)  The  clauses  which  attempted  to  fetter  the  new  machinery 
of  Justice. 

The  only  two  clauses  in  which  we  can  see  such  an  attempt 
are  the  thirty-fourth  and  the  thirty-ninth. 

The  thirty-fourth  clause  provides  that  "the  writ  which  is 
called  Frsecipe  shall  not  for  the  future  be  issued  to  anyone  con- 
cerning any  tenement  whereby  a  free  man  may  Idse  his  court"  * 
We  have  seen  that  the  Barons  did  not  object  to  the  assuniption 
by  the  Curia  Regis  of  jurisdiction  over  questions  of  possession.^ 
They  did  object  to  this  assumption  of  jurisdiction  incases  where 
the  ownership  of  land  was  in  dispute.  By  means  of  the  writ 
Pracipe^  addressed  to  the  sheriff  the  king  ignored  the  feudal 
court  of  the  lord,  and  brought  these  cases  before  his  court.  "The 
Barons  demanded  that  this  practice  should  cease,  and  that  such 
cases  should  be  tried  by  writ  of  right  in  the  lord's  courL^  This 
form  of  writ  Pracipe  therefore  ceased  to  be  issued,  and  tenants 
were  obliged  to  bring  writs  of  right  in  the  courts  of  their  lords.* 
But  seigniorial  justice  was  so  obviously  inferior  to  ro)^l  justice 
that  as  early  as  1258  the  nation  "  no  longer  demanded  protection 
for  seigniorial  courts."  It  asked  rather  that  "the  royal  court 
should  be  endowed  with  yet  new  and  anti-feudal  powers."^ 
Under  these  circumstances  it  is  not  surprising  to  find  that,  though 

^  **  Nulli  vendemus,  nulH  negabtmus,  aut  differemus  rectum  aut  justiciam.*' 

*  Stubbe,  CH.  it  636-637 ;  cl  McKechnie,  op.  cit.  397-398. 
'  Exchequer  i  455. 

*  **  Breve  quod  vocatur  Precipe  de  cetero  non  fiat  alicui  de  aliquo  tenemento 
unde  liber  homo  amittere  possit  curiam  auam." 

» Above  56. 

*  For  this  writ  see  App.  V ;  and  for  an  account  of  these  writs  see  voL  iii  c  x  |  x. 
^  Maitland,  Forms  of  Action  3x7-3x8. 

*  Vol.  iii  c.  X  §  X.  *  P.  and  M.  i  xSa,  n.  2. 
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the  full  effect  was  given  to  this  clause,^  before  a  century  had 
elapsed'  means  were  found  to  evade  its  operation.  .  Of  the 
technical  methods  by  which  this  result  was  secured  I  shall  speak 
more  at  length  in  a  subsequent  volume.' 

The  thirty-ninth  clause  is  perhaps  the  most  famous  clause  of 
the  Charter.  It  provides  that,  *'  No  freeman  shall  be  taken  or/ 
and  imprisoned,  or  disseised,  or  exiled,  or  in  any  way  destroyed, 
nor  will  we  go  upon  him  nor  will  we  send  upon  him,  except  by 
the  lawful  judgment  of  his  peers  or/and  by  the  law  of  the  land."  * 
Of  the  important  constitutional  doctrines  that  have  been  read 
into  this  clause,  and  of  the  large  effects  which  this  manner  of 
interpreting  it  have  had  on  English  constitutional  history,  I  shall 
speak  later.  ^  Here  I  shall  only  deal  with  it  in  relation  to  the 
judicial  system,  and  attempt  to  ascertain  the  meaning  which  its 
framers  attached  to  it 

Upon  some  points  all  the  commentators  are  agreed  It  is 
quite  clear  that  the  words  "  ibimus"  and  ''  mittemus  "  do  not,  as 
Coke  supposed,^ 'refer  to  l^al  process.  As  Mr.  McKechnie  says, 
they  were  aimed  at  the  use  of  brute  force.*^  It  is  also  clear  that 
the  words  "judicium  parium  "  do  not  refer  to  trial  by  jury.  A 
trial  by  a  royal  judge  and  a  body  of  recognitors  who  found  the 
facts  was  exactly  what  the  barons  did  not  want.  What  they  did 
want  was  firstly  a  tribunal  of  the  old  type  in  which  all  the  suitors 
were  judges  both  of  law  and  fact,^  and  secondly  a  tribunal  in 
which  they  would  not  be  judged  by  their  inferiors.^     Some  of 

^  See  the  Eyre  of  Kent  (S.S.)  it  86-87  ^^^  ^  case  in  which  it  was  applied. 

'  Hengham,  a  judge  of  Edward  I.*8  reign  (voL  ii  c.  4)  says  in  his  tract  called 
Magna  c.  3,  **  Parvum  sen  nvllom  dominis  curiamm  in  hujismodi  pladds  tenendia 
proncmun  ascribitur.** 

'Vol.  iiic.  i  §  I. 

^  **  Nullns  liber  homo  capiatur  vel  impriaonetur,  aut  disseisiatur  aot  utlagetur, 
aut  exuletur,  aot  aliquo  modo  destruatur,  nee  super  eum  ibimus  nee  super  eum 
mittemus,  nisi  per  le^e  judicium  parium  vel  per  legum  terrs.** 

'  Vol.  ii  Bk.  iii  c.  2. 

*  **  No  man  shall  be  condemned  at  the  king's  suit,  either  before  the  kin{^  in  his 
bench,  where  the  pleas  are  coram  rtg$  (and  so  are  the  words,  mc  suftr  eum  ibimus, 
to  be  understood)  nor  before  any  other  commissioner  or  judge  whatsoever,  and  so 
are  the  words,  tue  <t(/#r  eum  mittemus  to  be  understood,"  Second  Instit.  46. 

^Op.  cit.  385-306;  cf.  the  uses  of  these  words  collected  by  Harcourt,  His 
Grace  the  Steward  and  Trial  of  Peers  243-344. 

*  P.  and  M.  i  152  n.  2 ;  Pike,  House  of  Lords  169-170 ;  McKechnie  op.  cit. 
377-379  ;  Harcourt,  op.  cit.  chap,  vii ;  Adams,  Origin  of  the  English  Constitution 
268-269 ;  Select  pleas  in  Manorial  Courts  (S.S.)  Izv-lxvii ;  for  the  procedure  in  these 
courts  see  above  10,  xz. 

'  McKechnie,  op.  cit.  377-379 ;  Harcourt,  op.  cit.  205,  225-228 ;  as  Harcourt 
says,  ibid  at  p.  225,  **  The  term  peer  was  at  this  period  a  very  common  word  used  to 
describe  many  different  things ;  it  was  bv  no  means  a  technical  word.  ...  It  was 
stiU  primarily  used  to  designcte  co-vassafship  pure  and  simple  without  restriction  as 
to  rank  or  condition.  Even  the  villein  who  purchased  land  was  said  by  one  writer 
to  have  for  his  peers  the  other  tenants  of  the  lord  of  his  fee.'*  Professor  PoUard, 
Evolution  of  Parliament  91-92,  apparently  makes  the  **  judicium  parium  *'  mean  the 
doom  or  judgment  of  the  peers — i.e.  it  refers  not  to  a  mode  of  trial,  but  to  the 
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them  did  not  consider  that  the  royal  judges,^  none  of  them  would 
have  considered  that  a  body  of  recognitors,  were  their  peers.*  It 
is  in  this  respect  that  the  clause  is  reactionary.  But,  like  the 
thirty-fourth  clause,  it  has  only  had  a  very  limited  and  partial 
effect  We  shall  see  that,  when  the  term  "  peer "  had  acquired 
its  modem  technical  meaning,  it  secured  to  "  peers ''  accused  of 
treason  or  felony  the  right,  when  Parliament  is  sitting,  to  be 
tried  by  the  whole  House  of  Lords,  and  the  right  when  Parlia- 
ment is  not  sitting  to  be  tried  by  a  jury  of  peers  in  the  court  of 
the  Lord  High  Steward.'  But  we  shall  see  also  that  even  the 
trial  before  the  whole  House  of  Lords  is  not  quite  the  same 
thing  as  the  ''judicium "  which  the  framers  of  the  Charter 
intended,^  and  that  the  trial  in  the  court  of  the  Lord  High 
Steward  is  wholly  different* 

The  two  chief  points  upon  which  the  commentators  are  not 
agreed  are  firstly  the  meaning  of  the  phrase  *'  per  legem  terrae," 
and  secondly  the  meaning  of  "  vel  **  in  the  {^rase  **  per  judicium 
parium  ve/  per  legem  terrae."  To  some  extent  these  two  points 
are  connected,  so  that  they  can  conveniently  be  considered  to- 
gether. 

According  to  one  view  "lex  terra**  refers,  not  to  the  law 
of  the  land,  but  to  a  trial  by  battle,  ordeal,  or  compui^tion.* 
The  "  lex  "  means  the  test  by  which  the  contentions  of  the 
parties  were  tried ;  and  there  is  no  doubt  that  the  word  is  often 
used  in  this  sense.  ^  According  to  this  view  the  barons  ask  for  a 
trial  before  their  peers  who  will  adjudicate  upon  the  "  lex  *'  to  be 
adopted  to  decide  the  case.  If  we  adopt  this  interpretation  it 
is  quite  clear  that  the  word   "  vel "  must  mean  "  and ".     The 

resolution  of  the  peers ;  but  it  is  not  likely  that  the  framers  of  the  Charter  should 
have  used  this  semi-technical  phrase  in  this  wholly  new  way. 

1  Adams,  op.  dt  269-272 ;  cf.  the  famous  passage  in  the  chronicle  of  Matthew 
Paris  (R.S.)  iii  251  where  he  relates  that,  in  1233,  i^^  answer  to  complaints  that 
persons  had  been  condemned  without  judgment  of  peeis,  '*  Petrus  Wintoniensis 
episcopus  dixit,  quod  non  sunt  pares  in  ^glia  sicut  in  regno  Francorum;  unde 
licet  regi  Anglorum  per  justitiarios,  quos  constituent  quos  libet  de  regno  reos 
proscribere  et  mediante  judicio  condemnare ; "  this  shows  that  the  distinction 
between  toy^l  judges  and  peers  was  beginning  to  be  perceived,  Harcourt,  op.  ctt. 
277-278 ;  it  would  certainly  have  been  difficult  to  disprove  the  statement  that  the 
royal  justices  were  entitled  to  judge — their  courts  had  been  regarded  in  the  past  as 
curiae  regis,  above  35 ;  and  for  a  long  time  the  amercements  of  peers  which, 
by  §  21  of  Magna  Csufta  must  be  assessed  by  peers,  were,  in  accordance  with  this 
clause,  assessed  by  the  barons  of  the  Exchequer,  Bracton  f.  116  b ;  Pike,  House  of 
Lords  254-258 ;  McKechnie,  op.  cit.  297-298 ;  for  a  similar  controversy  in  France 
see  Harcourt,  op.  cit.  272-274. 

*  P.  and  M.  i  152  n.  2.  '  Below  385-390. 

*  Pike,  House  of  Lords,  174 ;  below  389.  *  Below  389-390. 

'Selden,  Notes  on  Fortescue  De  Laudlbns  c  26;  Bigelow,  History  of  Pro- 
cedure 155,  n.  3 ;  McKechnie,  op.  cit.  379 ;  for  a  good  summary  of  the  discussion 
see  McDwain,  Due  Process  of  Law  in  Magna  Carta  Col.  Law  Rev.  xiv  44-51. 

^  Adams,  Origin  of  the  English  Constitutions  268 ;  cf.  instances  Harcourt,  op. 
cit.  232,  n.  z  and  2 ;  Mcllwain,  op.  cit  45. 
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''judicium "  and  the  "  lex"  are  not  alternatives :  they  are  com- 
plementary to  one  another.  It  is  quite  clear  also  that  the  clause  is 
wholly  reactionary,  and  has  no  sort  of  constitutional  significance. 
According  to  the  other  view  the  term  "  lex  terrae "  means 
simply  the  law  of  the  land ;  ^  and,  here  again,  there  is  no  doubt 
that  tiie  word  "  lex  "  often  bears  this  meaning.'  If  this  inter- 
pretation is  correct,  the  barons  are  asking  for  a  trial  by  peers, 
and  that  no  violence  be  done  to  themselves  or  their  possessions 
except,  as  Coke  phrases  it,  *'  by  due  process  of  law ;  **  and  in 
that  case,  it  would  seem  that  the  word  "  vel "  may  equally  well 
be  translated  ''and"  or  "or."     The  word  is,  as  Maitland  sug- 

gests,  in  much  the  same  position  as  the  of  our  mercantile 

documents.^  It  is  also  clear  that  this  interpretation  deprives  the 
clause  of  some  of  its  reactionary  effect,  and  restores  to  it  some  of 
its  constitutional  significance.  It  is  in  substance  a  demand  that  no 
violence  be  offered  to  person  or  property  without  l^^al  warrant 

It  cannot  be  said  that  either  view  has  been  proved  to  be 
correct.  In  fact  both  interpretations  are  possible.  On  the 
whole  I  incline  to  the  latter  for  the  two  following  reasons.^ 

In  the  first  place  I  think  that  it  makes  better  sense.  It 
would  seem  to  be  clear  that  there  might  be  circumstances  in 
which  a  man  might  lawfully  be  "  taken  or  imprisoned  or  disseised 
or  exiled "  otherwise  than  by  a  judicium  parium.  As  Mr. 
'  McUwain  has  pointed  out,  he  might  be  disseised  as  the  result 
of  a  verdict  in  an  assize  of  novel  disseisin.  Clearly  that  would 
be  a  disseisin  lawfully  effected  but  it  would  not  be  effected  by  a 
judicium  parium.^  Therefore  unless  we  give  to  the  phrase  "per 
legem  terrae"  the  meaning  of  "due  process  of  law,"  we  make 

^  Coke,  Second  Instit.  50,  51 ;  Harcourt,  op.  cit.  228-233 ;  Adams,  op.  cit. 
262  M^q* ;  Mcllwain,  CoL  Law.  Rev.  xiv  44-51. 

'  For  a  good  collection  of  instances  see  Harcourt,  op.  cit.  229-231 ;  a  good  in- 
stance of  the  use  of  the  term  **  lex  "  in  the  two  different  senses  in  the  same  sentence 
is  to  be  found  in  Glanvil  xiv  2,  *'  Non  aolet  juxta  legem  terrae  aliquis  per  legem 
apparentem  se  purgare,"  cited  Mcllwain,  op.  cit.  xiv  46-^7. 

*  P.  and  M.  i  152  n.  2 ;  I  think  that  Harcourt  is  right  when  he  says,  **  The 
Charter  treats  judgment  of  peers  and  the  law  of  the  land  as  to  a  great  extent  con^ 
vertible  terms.  A  large  area  was  covered  by  both  but  their  boundaries  were  by  no 
meansquite conterminous,*'  op.  cit.  223. 

*  Tnis  view  is  taken  both  by  Professor  Vinogradoff,  Magna  Carta  Commemora- 
tion Essays,  83-85  ;  and  l^  Professor  Powicke,  mid  98-107,  whose  reasons  seem  ta 
me  to  be  conclusive. 

*Col.  Law.  Rev.  xiv  48;  as  Professor  Powicke  says,  Magna  Carta  Com- 
memoration Essajrs  X02,  a  contemporary  change  in  Norman  procedure  illustrates 
clearly  enough  this  distinction  between  judicium  parium  and  lex  terrae.  Phillip 
Augustus  took  the  trial  of  ducal  pleas  from  the  justices,  and  gave  it  to  local  men,. 
i.e.  he  instituted  a  judicium  parium ;  but  **  The  procedure  of  the  court  and  the  law 
enforced  l^  the  court  were  not  affected  bv  the  change ;  the  lex  terrae  was  observed 
both  before  and  after ;  but  henceforward  a  trial  according  to  law  would  in  Nor- 
mamdy  involve  a  judicium  parium.    In  England  this  was  not  necessarily  the  case." 
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the  barons  assert  the  illegality  of  a  procedure  which  in  clause 
eighteen  they  had  recognized  as  l^aL  And  other  similar  in- 
stances can  be  given — thus  tiie  lex  terrs  might  necessitate  a 
trial  by  battle ;  or  if  a  person  were  appealed  or  indicted,  and 
proper  proceedii^s  were  taken  in  the  county  court,  justify  an 
outlawry  with  all  its  consequences.^  As  Harcourt  says,  ''There 
is  not  tiie  smallest  doubt  that  prior  to  the  Charter  (and  subse- 
quently) juc^^ent  was  not  a  condition  precedent  to  the  arrest 
and  imprisonment  of  a  felon  caught  flagrante  delicto ;  on  the 
contrary,  the  law  of  the  land,  no  less  than  the  most  elementary 
principles  of  justice  required  that  such  persons  should  be  in- 
stantly captured  and  secured^  Coke  too  points  out  that,  "  if  a 
nobleman  be  indicted,  and  cannot  be  found,  process  of  outlawry 
shall  be  awarded  against  him  per  legem  terra^  and  he  shall  be 
outlawed  per  judicium  Coronatarum^  but  he  shall  be  tried  per 
judicium  parium  suorum^  when  he  appears  and  pleads  to  issue."  ' 
No  doubt,  as  a  rule,  infringements  of  personal  liberty  and  rights 
of  property  must  be  preceded  by  a  judicium  parium,  and  that 
judicium  will  make  the  acts  done  under  it  acts  done  by  due 
process  of  law.  But  it  is  conceivable  that  such  acts  might  be 
lawful  though  not  done  per  judicium  parium.  I  think  that  the 
barons  had  these  facts  in  their  mind  ;  and  that  that  is  why  thqr 
used  the  word  "  vel "  which  according  to  the  circumstances  may 
be  construed  either  as  "  and"  or  as  '* or." 

Secondly,  I  think  that  the  weight  of  contemporary  exposi- 
tion is  in  favour  of  this  view.  In  May  121 5  ]chn  made  a  pro- 
posal to  the  barons  in  which  he  promised  that  he  would  not 
take  or  disseise  them  or  their  men,  and  that  he  would  not  go 
upon  them  by  force  or  arms,  "  nisi  per  l^em  r^^i  nostri,  vel 
per  judicium  parium  suorum  in  curia  nostra."  ^  Here  the  phrase 
"per  l^em  tegCiV^  can  only  mean  due  process  of  law.  More- 
over it  would  appear  from  die  Bull  in  which  the  Pope  absolved 
John  from  his  oath  to  observe  the  Charter,  and  from  his  letter 
to  the  barons  of  the  same  date,  that  he  understood  the  clause 
in  this  sense.^  In  that  letter  the  phrase  "  per  l^em  terrs  "  is 
expanded  into  "secundum  consuetudines  et  leges  regnl"* 

^  Powicke,  op.  cit.  106-Z07. 

*  Op.  dt  223-224 ;  also  he  points  out,  ibid  220,  that  $  9  of  the  Charter  '*  folly 
recognizes  the  right  of  die  king  or  his  baiHAh  to  disseize  a  debtor  of  his  lands  when 
his  chattels  are  insaflSdent." 

'Second  Instit.  49. 

*  '*  Quod  nee  eos  nee  homines  soos  capiemus  nee  disseisiemas  nee  super  eos  per 
vim  vel  per  arma  ibimus  nisi  per  le^em  regni  nostri  vel  per  judicium  parium  suorum 
in  curia  nostra,*'  Rymer  (Ed.  18x6)  1  128,  cited  McHwain,  CoL  Law.  Rev.  xiv  39. 

*  Adams,  Origin  of  the  English  Constitution  267. 

*  **  Praeserdm  cum  in  causa  ipsa  vos  judices  et  executores  feceritis ;  eodem 
Rege  parato,  in  curia  sua,  vobis,  per  pares  vestros  secundum  consuetudines  et 
leges  regni,  justitise  plenitudhiem  exhibere,*'  Rymer  i  136,  dted  Aduns  loc  dt. 
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For  these  reasons,  then,  I  think  that  this  famous  clause  is 
only  in  part  reactionary,  and  only  in  part  refers  specially  to 
the  judicial  system.  It  has,  I  think,  a  very  considerable  constitu- 
tional significance  because  it  does  lay  down  the  principle  that 
liberty  and  property  are  not  to  be  interfered  with  without  **  due 
process  of  law."  We  shall  see  that  the  fact  that  it  was  inter- 
preted in  this  way  in  the  fourteenth  century  gave  it  a  very  con- 
siderable bearing  upon  the  evolution  of  the  judicial  system  at  a 
later  stage  in  its  history.  Parliament  and  the  common  lawyers 
interpreted  it  as  meaning  **  due  process  of  the  common  law ;  " 
and  they  used  it  with  some  effect  against  the  rival  jurisdictions 
of  the  council  and  the  Chancery.^ 

All  this  is  as  yet  in  the  future.  If  we  return  to  the  beginning 
of  the  thirteenth  century,  and  take  our  stand  in  121 5,  we  can  see 
that  the  Great  Charter  has  made  it  clear  that  the  future  of 
English  law  is  with  royal  justice,  and  that  therefore  there  will 
be  a  law  common  to  the  whole  of  England  But  before  I  describe 
the  development  and  organization  of  the  courts  which  administered 
this  royal  justice,  I  must  first  trace  the  history  of  the  decay  of 
diose  local  courts  which  this  royal  justice  superseded,  and  of  the 
rise,  in  the  nineteenth  century,  of  a  wholly  new  system  of  local 
courts. 

^  Below  464,  487;  Professor  Powickei  Magna  Carta  Commemoration  Essays 
no  seqq.  clearly  brines  out  the  constitutional  significance  of  the  clause  both  for  the 
men  of  12x5  and  for  the  law  of  the  future. 


CHAPTER  II 

THE  DECLINE  OF  THE  OLD  LOCAL  COURTS  AND 
THE  RISE  OF  THE  NEW  COUNTY  COURTS 

DURING  the  thirteenth  century  the  central  courts  were 
b^inning  to  analyse  and  distinguish  the  different  principles 
upon  which  the  local  courts  exercised  their  jurisdiction. 
The  distinctions  drawn  by  these  central  courts  will  become  clearer 
as  the  principles  of  the  common  law  become  more  settled  ;  but,  by 
the  end  of  Eld  ward's  I.'s  reign,  they  are  sufficiently  clearly  drawn 
to  enable  us  to  distinguish  four  main  groups  of  local  courts. 
Firstly  there  are  the  communal  courts.  They  are  the  courts  of  the 
Anglo-Saxon  communities — the  courts  of  the  shire  and  the 
hundred ;  but  the  officials  who  hold  these  courts  are  royal 
officials.  We  shall  see,  therefore,  that  in  respect  of  some  parts 
of  their  jurisdiction  they  act  as  the  representatives  of  these  old 
communities,  and  that  in  respect  of  other  parts  of  their  juris- 
diction they  act  as  direct  agents  of  the  king.*  We  shall  see 
also  that  the  distinction  drawn  between  the  two  capacities 
in  which  these  courts  act  is  one  of  the  roots  of  the  technical 
division  into  courts  of  record  and  courts  not  of  record*  Secondly 
there  are  the  courts  held  by  private  persons  by  virtue  of  some 
franchise  granted  by  the  crown.  We  shall  see  that  the  Quo 
Warranto  enquiries  of  Edward  I.'s  reign  resulted  in  laying  down 
the  principle  that  these  franchises  can  'exist  only  by  virtue  of 
royal  grant  or  by  prescription.*  Thirdly  there  are  the  feudal 
courts.  They  depend  upon  the  prindple  that  the  lord  of  tenants 
can  hold  a  court  for  his  tenants  merely  because  they  are  his 
tenants.  A  lord  of  tenants  will  also  often  have  a  franchise  or 
franchises  by  virtue  of  which  he  exercises  a  wider  jurisdiction  ; 
but  because  his  purely  feudal  jurisdiction  does  not  depend  upon 
a  special  grant  from  the  crown  it  is,  in  theory  at  any  rate,  clearly 
distinguishable  from  the  jurisdiction  which  he  exercises  as  the 
lord  of  a  franchise.  Fourthly  there  are  the  manorial  courts.  We 
shall  see  that  the  term  manor  gradually  acquires  a  new  technical 
meaning ;  and   that,  while  it  continues  to  denote  certain  pro- 

'  Below  71-72,  78-79.  «  VoL  V  Bk.  iv  Pt.  I.  c  4.  »  Below  88-89. 

64 


COMMUNAL  COURTS  65 

prietaiy  rights  over  land,^  it  gradually  comes  to  connote  also 
certain  jurisdictional  rights  over  the  tenants  of  that  land.' 

We  have  seen  that,  in  the  past,  many  of  these  courts  were, 
like  the  Curia  Regis,  very  much  more  than  law  courts.  They 
were  courts  in  which  administrative  as  well  as  judicial  work  was 
done.'  Many  of  them  continued  to  be  courts  of  this  character 
long  after  the  purely  judicial  courts  of  common  law  had  split  off 
from  the  Curia  R^s.  For  many  centuries  some  of  them  will 
continue  to  play  an  important  part  in  the  local  government  of 
the  country ;  and  we  diall  meet  them  again  in  this  capacity  in 
later  Books  of  this  history.^  Here  I  shall  deal  with  them  chiefly 
from  the  point  of  view  of  their  judicial  functions,  and  of  their 
place  in  the  judicial  system.  I  shall  describe  them  from  this 
point  of  view  under  the  following  three  heads :  the  Communal 
Courts ;  the  Franchise  Courts ;  and  the  Feudal  and  Manorial 
Courts. 

We  shall  see  that,  though  many  of  these  courts  have  had  a 
long  life,  and  though  some  still  exist  to-day,  yet  their  history  has 
been  in  the  main  a  history  of  decline  and  decadence.  ^  the 
end  of  the  mediaeval  period  all  the  litigation  of  the  country  large 
and  small  was  being  attracted  to  the  central  courts  of  law  and 
equity ;  and,  before  the  end  of  the  eighteenth  century,  the  want 
of  efficient  local  courts  in  which  small  cases  could  be  quickly  and 
cheaply  tried  was  keenly  felt.  But  it  was  not  till  the  middle  of 
the  nineteenth  century  that  this  want  was  supplied  by  the  crea- 
tion of  the  New  County  Courts.  Having  traced  the  history  of 
the  decline  of  the  older  local  courts  in  the  first  three  sections  of 
this  chapter,  I  shall  say  something  of  the  rise  of  these  new  local 
tribunals  in  a  fourth  and  last  section. 

I.  The  CoBfMUNAL  Courts 

This  group  of  courts  falls  into  two  main  divisions  (i)  the 
Sheriff  and  his  courts,  and  (2)  the  Coroner  and  his  court 

(i)  The  Sheriff  and  his  Courts. 

(i)  The  Sheriff 

The  immediate  result  of  the  large  jurisdiction  assumed  by 
the  Curia  Regis  was  an  increase  in  the  power  of  the  sheriff  As 
a  royal  del^[ate  in  close  touch  with  the  central  government, 
sometimes  a  holder  of  one  of  the  important  offices  in  the  king's 
court,  and  often  a  great  tenant  in  chief,^  he  grew  in  importance 

1  Above  23*24,  28-30.  '  Below  z8o-z8z.  '  Above  7,  8. 

<  Vol.  iv  Bk.  iv  Pt.  I.  c  X.  » E.H.R.  xxxiii  150-153. 
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with  the  growdi  of  royal  power,  untQ  he  herame  tiie  ruler  of  die 
county.  He  was  responsible  for  its  revenue^  for  its  military 
force,  for  its  police,  for  its  gaols,  for  its  courts,  tor  the  due 
execution  of  writs  ^id  odier  orders  addressed  to  him  by  all  the 
central  courts  and  by  the  quarter  sessions.  But  most  of  these 
powers  have  gradually  been  taken  away  from  him.  Though  he 
long  continued  to  be  "  the  first  man  in  the  county,  and  superior 
in  rank  to  any  nobleman  therein  during  his  office,"  ^  diough  to 
his  office  there  stUl  clings  much  of  the  prestige  that  belonged  to 
it  in  days  in  which  he  ruled  the  county  as  the  chief  representative 
of  the  king,  it  now  gives  him  very  little  substantial  authcmty. 
"  The  whole  history  of  English  justice  and  police,"  *  Maitland 
has  truly  said,  "  might  be  brought  under  this  rubric,  *  The  De- 
cline and  Fall  of  the  Sheriff.'" 

But  for  the  control  exercised  by  the  Norman  kings,  the  office 
of  sheriff  might  have  become  hereditary ; '  and,  if  that  had 
happened,  the  sherifi^  instead  of  becoming  a  useful  official,  would 
have  d^enerated  into  a  dangerous  potentate.^  Sherifidoms  in 
fee  are  contemplated  as  existing  in  a  statute  of  1300;^  and  in 
the  case  of  the  county^  of  Westmorland  the  office  was  hereditary 
till  1850/  But  hereditary  sheriffdoms  were  never  numerous: 
and,  by  Stephen's  reign,  life  tenure  of  the  office  was  uncommon.^ 
Another  danger  had  been  surmounted  by  the  beginning  of  the 
fourteenth  century.  In  1300  it  had  been  provided  that  the 
sheriff  should  be  elected  by  the  county.^  If  this  statute  had 
remained  unrepealed  the  office  would  have  been  of  much  less 
value  to  the  king,  and  would  probably  have  fieillen  a  prey  to  the 
larger  landowners  who  would  have  exploited  it  in  their  own 
interests.  Fortunately  a  perception  of  these  consequences  caused 
its  speedy  repeal.  In  131 5,  in  consequence  of  a  complaint  that 
these  elected  sheriffs  were  "  insufficient,"  it  was  enacted  by  the 
statute  of  Lincoln   that  sheriffs  should  be   appointed   by  the 

1  Bl.  Comm.  t  332 ;  this  statement  is  repeated  in  the  1914  Ed.  of  Stephen's 
Comm.  ii  721,  but  it  is  noted  that  since  1904  the  lord-lieutenant  takes  precedence  of 
the  sheriff. 

'Justice  and  Police  69. 

'  After  the  Conquest  the  duration  of  the  tenure  of  the  office  is  uncertain ;  but  a 
number  of  sheriffs  hdd  office  for  life,  E.H.R.  xxxiii  149,  150;  and  a  few  were 
hereditary,  ibid  154-155. 

*  So  efficient  was  the  control  of  the  Norman  kings  that  Mr.  Morris  says  with 
some  truth  that,  **  By  the  early  years  of  the  twelfth  century  the  long  process  of  re- 
ducing the  sheriff's  power  was  already  under  weigh,"  E.H.R.  xxxiii  174. 

*38  Edwaurd  I.  c  8,  **  The  king  hath  granted  unto  his  people  that  they  shall 
have  the  election  of  their  sheriff  in  every  shire  (whsrt  ihs  shrivalty  is  not  of  fu)  if 

they  list." 

*  Webb,  Local  Government,  the  Parish  and  the  County  288  n.  x ;  cf.  P.  and  M. 
i  519 ;  for  other  instances  of  hereditary  or  quasi-hereditary  sheriffs  in  Edward  II.'s 
reign  see  Tout,  Edward  II.  zoi  n.  2. 

7  E.H.R.  xxxiii  154-155.  '  ^i^  Edward  I.  c  8. 
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Chancellor,  Treasurer,  Barons  of  the  Exchequer,  and  the  justices ; 
that  they  should  have  land  within  the  shire ;  and  that  stewards 
or  bailiffs  of  great  lords  should  be  ineligible.^  It  Mras  provided 
in  1340  that  the  office  should  only  be  held  for  one  year,^  and 
in  1377  that  three  years  must  elapse  before  the  same  person  was 
reappointed.'  The  Sheriffs  Act  of  1887  in  substance  reinacted 
the  provisions  of  these  mediaeval  statutes,  with  only  such  modi- 
fications as  were  rendered  necessary  by  the  changes  in  courts 
and  officials  made  by  such  statutes  as  the  Judicature  Acts.^ 
Thus,  at  the  present  day,  the  sheriff  is  appointed  by  the  advice 
of  substantially  the  same  officials  as  are  specified  in  the  statute 
of  1315  ;  ^  but  it  appears  that  in  practice  the  list  of  three  names 
presented  by  these  officials  to  the  king  on  the  morrow  of  St 
Martin's  *  is  made  up  by  the  judges  on  their  summer  circuits/ 
Like  other  mediaeval  offices  the  person  nominated  was  and  is 
compelled  to  serve,  and  to  serve  without  payment^  When 
appointed  he  was  responsible  for  the  appointment  of  an  under- 
sheriff,  of  bailiffs  of  the  hundreds,  and  of  other  officials  necessary 
for  the  government  of  the  county.^  For  their  misdeeds  he  could 
be  made  personally  liable ;  ^^  and  it  was  for  this  reason  that  he 
was  required  to  be  a  landowner.  A  man  of  substance  was  re- 
quired who  could  "  answer  "  both  the  king  and  the  subject ^^ 

Between  the  thirteenth  and  the  nineteenth  centuries  the  lai^e 
powers  which  the  sheriff  once  exercised  have  gradually  been 
taken  away  from  him.  In  Henry  II.'s  reign  The  Dialogus  shows 
that  he  was  the  principal  accountant  of  the  crown. ^^  At  Easter 
and  Michaelmas  he  must  appear  and  answer  for  the  revenue  of 
the  shire.  But,  as  time  went  on,  new  taxes  and  rates  were 
imposed  with  which  he  had  nothing  to  do ;  ^'  the  revenue  for 
which  he  was  answerable  gradually  became  inconsiderable ;  and 
his  attendance  at  the  Exchequer  was  no  longer  required  His 
control  over  the  military  force  of  the  shire  ceased  with  the  ap- 
pointment of  lord-lieutenants  in  Mary's  reign."  But,  as  keeper 
of  the  king's  peace,  he  still  had  powers  of  arrest  and  committal 
in  order  to  maintain  it,**  till  the  rise  of  a  new  system  of  county 

^9  Edward  II.  St.  2;  L.Q.R.  xxxiii  78;  tee  also  14  Edward  III.  St.  i  c.  7; 
23  Henry  VI.  c.  7. 

3 14  Edward  III.  St.  x  c.  7.  '  x  Richard  II.  c  xx. 

*  50,  5X  Victoria  c.  55  §§  3-6.  » Ibid  §  6.  «  BL  Comm.  i  329. 

^  Webb.  op.  cit.  The  Parish  and  the  County  484  n.  x ;  the  list  of  three  names 
is  as  old  as  the  fifteenth  century,  see  Fortescue,  De  Laudibus  c.  24. 

*  R.  V.  Larwood  (1695)  x  Ld.  Raym.  at  p.  33.  *  Bl.  Comm.  i  334. 

^^  **  The  sheriff  being  answerable  for  the  misdemeanours  of  these  bailiffs,  they 
are  usually  bound  in  a  TOnd  for  the  due  execution  of  their  office,  and  thence  are 
called  bound-bailiffs ;  which  the  common  people  have  corrupted  into  a  much  more 
homely  appellation/*  ibid  334. 

1*  9  IMward  II.  St.  2.  "  Above  43.  " Stubbs,  C.H.  ii  225. 

J<  VoL  iv  Bk.  iv  Pt.  I.  c  x.  »  BL  Comm.  i  332. 
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police  deprived  him  of  the  opportunity  to  exercise  these  powers.' 
All  that  remains  of  his  once  extensive  powers  over  the  military 
and  police  forces  of  the  shire  is  his  power  to  call  out  the  posse 
comitatus ;  and,  says  the  Sheriffs  Act  of  1887,  ''every  person  in 
a  county  shall  be  ready  and  apparelled  at  ^e  command  of  the 
sheriff  and  at  the  cry  of  the  country  to  arrest  a  felon  within  a 
franchise  or  without."*  Abuses  arising  out  of  the  manner  in 
which  the  sheriff  exercised  his  control  over  prisoners  in  his 
custody  was  the  subject  of  much  legislation  in  the  Middle  Ages; ' 
and  the  condition  of  the  gaols  for  which  he  was  responsible 
aroused  considerable  public  feeling  even  in  the  eighteenth  century.^ 
He  is  now  only  responsible  for  prisoners  condemned  to  death,^ 
and  he  has  nodiing  to  do  with  the  gaols.* 

The  one  duty  which  he  still  retains  is  ihc  duty  of  executing 
the  writs  addressed  to  him  by  the  central  courts,  the  courts  held 
by  the  itinerant  justices,  and  the  courts  of  quarter  sessions.  He 
must  summon  tiie  necessary  jurors  for  the  assizes  or  quarts* 
sessions;  and  he  must  personally  attend  upon  the  judge  of 
assize,  and  make  provision  for  his  lodging  and  escort.^  It  is 
his  position  as  the  executor  of  royal  writs  whidi  gives  him 
control  over  Parliamentary  elections  for  the  county.  Like  other 
writs,  the  writ  to  elect  knights  of  the  shire  is  addressed  to 
him.*  But  these  surviving  functions  have  long  been  performed 
by  deputy.  At  the  end  of  the  seventeenth  century,  "  the  sheriff 
always  appointed  for  his  year  of  office  a  professional  under- 
sheriff,  almost  invariably  the  same  person  as  had  served  his 
predecessor,  in  whom  was  merged  the  ancient  post  of  county 
clerk,  and  who  performed  all  but  the  ceremonial  duties  of  the 
sheriff"  *    The  wide  powers  of  the  annually  appointed  sheriff 


^  xo  George  IV.  c  44 ;  2,  3  Victoria  c  95 ;  22,  23  Victoria  c  32  S  x8. 

«5o,  51  \^ctoria  c.  55  §  8. 

'  3  Edward  I.  c  15 ;  14  Edward  III.  St  x  c.  xo ;  19  Henry  VII.  c.  xo. 

<  Webb,  op.  est.  The  Parish  and  the  County  485-487. 

*28,  29  Victoria  c  X26 ;  40,  41  Victoria  c  21  §  32 ;  50,  51  Victoria  c  55  §  X3» 

<  Webb,  op.  cit  The  Parish  and  the  County  486-4^7. 

'  These  were  be^nning  to  be  his  chief  duties  in  the  fifteenth  centory ;  Fortescoe, 
De  Landibos  c  24,  describing  the  office  of  sheriff,  says,  *'  Moreover  in  every  connty 
there  is  one  certain  officer  caUed  the  king*s  dieriff,  which  among  other  duties  bdong- 
ing  to  his  office,  pntteth  in  execution  aU  the  comnuuidiiients  uid  judgments  of  the 
king's  courts  that  are  to  be  executed  within  his  counties ;  **  23  Henry  VI.  c.  9  §  xo 
required  them  to  have  deputies  in  the  common  hiw  courts  md  the  Chancery  '*  to 
receive  all  manner  of  writs  and  warrants  directed  to  them  ** — a  provision  substantially 
repeated  by  the  SheriflTs  Act  x888,  f  24 ;  naturally  the  statutes  rdating  to  this  part  ot 
bis  duties  are  very  numerous,  see  e.g.  13  Edward  I.  St.  x  c  39;  2  Edward  III.  c.  5 ; 
29  EUsabeth  c  4 ;  3  George  I.  c  15;  50,  51  Victoria  c  55  ^  10,  xi,  14-16,  20.  He 
has  nothing  to  do  with  the  new  county  courts,  bdow  X9i-i93 ;  their  process  is 
executed  bv  a  Hi^  Baififf,  see  L.Q.R.  iii  9. 

*  BL  Comm.  1  332. 

'  W^>b,  op.  dt.  The  Parish  and  the  County  289 ;  as  Blackstone  says,  Comm.  i 
333,  42  Edward  III.  c  9  and  23  Henry  VI.  c  7  prevent  any  under-sheriff  holding; 
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passed  to  the  permanent  body  of  justices  of  the  peace  for  the 
county  assembled  in  quarter  sessions ;  ^  and  the  sheriff,  while  he 
held  office,  was  prevented  by  a  statute  of  1553^  from  acting  as 
a  member  of  this  new  governing  body  of  the  county. 

(ii)  The  Sheriffs  Courts. 

We  have  seen  that  the  courts  held  by  the  sheriff  were  the 
county  and  hundred  courts ; '  and  that,  just  as  the  sheriff  was  an 
administrative  even  more  than  a  judicial  officer,  so  these  courts 
through  whom  he  acted  were  governing  bodies  quite  as  much  as 
courts  of  law. 

In  the  thirteenth  century  a  full  session  of  the  county  court 
contained  the  archbishops,  bishops,  abbots,  priors,  earls,  barons, 
knights  and  freeholders,  the  reeve  and  four  men  from  each  town- 
ship, and  twelve  burghers  from  each  borough.^  It  thus,  as  Stubbs 
has  said,  *'  contained  all  the  elements  of  a  local  parliament — all 
the  members  of  the  body  politic  in  as  full  a  representation  as  the 
three  estates  afterwards  enjoyed  in  the  general  parliament"  *  It 
is  not  therefore  surprising  to  find  that,  besides  its  judicial  work, 
it  did  all  sorts  of  governmental  work.  It  was  responsible  for 
putting  in  execution  the  laws  for  the  preservation  of  the  peace.* 
The  military  orders  directed  to  the  sheriff  from  the  central 
government  were  published  in  the  county  court^  Very  various 
administrative  measures  were  carried  out  through  it.^  Demands 
for  taxation  were  laid  before  it ;  ^  and  knights  chosen  by  it  took 
part  in  the  work  of  assessment  and  collection.  ^^  Also  it  is 
not  surprising  to  find  that  the  county,  through  its  court,  had 
some  of  the  qualities  of  a  juristic  person.  As  in  earlier  days,  it 
could  n^otiate  with  the  crown  for  the  purchase  of  privil^es," 
and  compound  for  offences ;  ^^  and  the  county  of  Devon  had  a 

ofiSce  for  more  than  a  year ;  but  as  i  Richard  II.  c.  zi,  above  67  n.  3,  did  not  apply 
to  the  under-sheriff, 'the  same  man  could  be  reappointed  each  year. 

^  Below  292-293  ;  vol.  iv  Bk.  iv  Pt  I.  c  x. 

'  I  Mary  St.  x  c  8 ;  50,  51  Victoria  c.  55  §  xy.  '  Above  6-X3. 

«  Stubbs,  C.H.  i  68x  ;  it  223-224.  '  Ibid  ii  224. 

*  Ibid  ii  228.  ^Ibid  ii  230-231.  '  Ibid  ii  227,  23  x -23 2. 

*  Ibid  ii  232-235 ;  *'  We  must  not,**  says  Maitland,  '*  endow  this  SMsembly  with 
a  power  of  making  rates,"  P.  and  M.  i  542 ;  but  it  appears  from  Y.B.  ix,  x2  Ed.  III. 
(R.S.)  636  that  on  one  occasion  the  county  of  Kent  granted  50  marks  to  the  king ; 
however  an  abbot  who  declined  to  pay  rested  his  refusal  on  the  fact  that  he  had  not 
consented,  and  that  the  grant  had  not  been  made  in  Parliament ;  it  would  seem  that 
these  county  assemblies  retained  some  of  the  old  ideas  which  demanded  the  individual 
assent  of  its  members  to  a  measure  and  did  not  recognize  a  majority  vote,  see  vol.  ii 
Bk.  iii  c.  5 ;  it  is  no  wonder  that  the  king  found  that  he  could  do  business  more 
easily  through  a  national  Parliament  which  was  not  hampered  by  these  ideas. 

10 Stubbs,  C.H.  ii  232-235.  "  P.  and  M.  i  520;  Stubbs,  C.H.  ii  235. 

^  Y.B.  30,  31  Ed.  I.  (R.S.)  240— the  county  of  Cornwall  compounded  with  the 
justices  in  Eyre. 
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comiDoa  seaL^     It  was  constantly  made  liable  for  vety  varioos 

The  commonal  personalis  of  the  comnmniS  was 


thus  very  distinctly  lealixed.  It  came  to  be  giadnally  less 
distinctly  realized  as  the  county  comt,  like  the  dierifi^  gradually 
ceased  to  be  the  diief  organ  of  local  government.  This  chaise 
was  doe  to  two  main  causes.  In  die  first  place  die  rise  (rf*  Parlia- 
ment tended  to  vest  in  the  assembled  representatives  of  the 
counties  and  boroughs  and  in  tiie  House  of  Lords  the  powers 
formerly  exercised  by  these  local  assemblies.  In  die  second 
place,  just  as  die  rise  of  die  justices  of  die  peace  tended  to  sap 
die  authority  of  die  sherifT,'  so  dieir  court — die  court  of  quarter 
sessions — tended  to  sap  the  audiority  of  the  county  courL^ 
Thus,  just  as  die  sheriff  came  to  be  chiefly  concerned  with  the 
execution  of  writs,  so  die  county  court  came  to  be  a  court  used 
diiefly  for  judicial  or  semi-judidal  business.  At  die  present  day 
it  can,  if  called  on,  assess  damages  and  make  enquiries  under  a 
writ  of  el^t ;  *  and  it  would  still  be  the  only  court  in  ^ich  a 
person  could  be  outlawed,  if  outlawry  had  not  been  practically 
abolished.* 

The  county  court  was  tending  to  descend  to  this  position  at 
the  close  of  the  mediaeval  period;  and  naturally  its  decline 
affected  its  constitution.  From  the  first  diere  was  a  mariced 
difference  between  the  large  county  assemblies  and  die  smaller 
courts  which  met  once  every  four  weeks.  These  smaller  courts 
generally  consisted  of  suitors  bound  by  the  tenure  of  their  lands 
to  attend  ;  ^  and,  as  the  powers  of  the  county  court  decayed,  it 
tended  to  become  on  almost  all  occasions  a  small  court  of  this 
kind.  But,  till  the  introduction  of  the  ballot,  the  assembly  in 
which  the  knights  of  the  ^re  were  elected  recaUed  some  of  the 
features  of  the  laige  county  assemblies  of  the  thirteenth  century ; 
and,  **  the  statute  book  authorizes  the  modem  county  voter  to 
believe  if  he  can,  that  when  in  strictest  secrecy  he  is  dropping 
his  voting  paper  into  the  ballot  box,  he  is  attending  a  county  court 
of  the  old  type  held  by  the  sheriff."  « 

The  hundred  court,^  like  the  county  court,  was  an  organ  of 
local  government  But  it  was  of  very  minor  importance.  It 
was  responsible  for  the  murder  fine;^®  and  the  Statute  of 
Winchester  (1285)  made  it  liable  for  robberies  committed  within 

>  P.  and  M.  i  520.  '  Bdow  269-271. 

'  Below  81,  286-287.  *  Bdow  292-293. 

*5o,  51  Victoria  c  55  |  x8,  (i),  (2) ;  cl  Halsbury,  L^^  of  England  zzv  808-809. 

'  P.  and  M.  i  541-542. 

^  Above  to;  P.  and  M.  i  526-531.  This  was  also  the  case  with  the  frandiise 
courts,  amd  apparently  the  duty  to  pay  such  service  could  be  released  by  the  lord*. 
V.B.  6,  7  Ed.  II.  (S.SL)  110-118. 

*  Maitland,  Justice  and  Police  22-23. 

*  P.  and  M.  i  545-546.  ^  Above  xi,  15. 
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its  boundaries  if  the  robbers  were  not  produced.^  We  shall  see 
that  this  liability  was  closely  connected  with  the  police  duties 
enforceable  in  the  special  meeting  of  the  court  which  came  to  be 
known  as  the  sheriffs  toum.^ 

It  is  with  the  judicial  duties  of  these  courts  that  we  are  here 
concerned.  We  ^all  see  that  the  importance  of  these  duties 
declined  during  the  Middle  Ages  as  rapidly  as  the  importance  of 
their  governmental  duties;  and  that,  though  the  county  court 
still  in  name  survives  for  certain  administrative  purposes,'  both 
county  and  hundred  courts  have  ceased  to  exist  ^  as  judicial 
courts  for  the  conduct  of  litigation. 

In  the  twelfth  century,  when  sheriffs  sometimes  acted  as 
itinerant  justices,^  and  in  the  thirteenth  century,  when  the  it- 
inerant justices  sat  in  the  county  court,^  the  county  court  was 
one  of  the  most  important  of  courts.  Thus,  as  in  the  case  of  the 
sheriff,  so  in  the  case  of  the  county  court,  the  first  effect  of  the 
growth  of  royal  justice  had  been  to  increase  its  importance. 
But,  as  the  system  of  royal  justice  grew  in  elaboration,  and  as 
those  of  the  itinerant  justices  who  were  judges  of  the  common 
law  courts  came  to  be  in  practice  the  sole  judges  of  the  courts 
held  before  them,  their  courts  came  to  be  more  closely  allied  to 
the  central  courts  of  common  law,  and  less  closely  allied  to  the 
county  courts^  The  county  court  ceased  to  be  a  court  which 
administered  royal  justice,  and  for  that  reason  was  never  a 
court  of  record.  It  remained  simply  a  communal  court  of  the 
old  type,  which  tended  to  grow  more  and  more  ineffective  ;  and 
thus  it  sank  to  the  position  which  the  hundred  court  had  always 
occupied  We  shall  see  that,  in  consequence,  the  greater  part 
of  the  civil  jurisdiction  of  the  county  court  was,  by  the  end  of 
the  thirteenth  century,  rapidly  passing  to  the  itinerant  justices 
and  the  courts  of  common  law.  The  decay  of  its  criminal  juris- 
diction was  even  more  rapid.  The  Assize  of  Clarendon  had  re- 
served to  the  royal  justices  jurisdiction  over  the  robber,  the 
murderer,  and  the  thief ;  *  the  Assize  of  Northampton  had  added 
the  crimes  of  forgery,  treason,  and  arson  to  this  reserved  list ;  ^ 

^  13  Edward  I.  St.  a,  c  2 ;  repealed  by  7, 8  George  IV.  c  27 ;  but  7, 8  George  IV. 
c.  31  made  it  liable  for  damage  caused  by  rioters,  see  Stephen,  H.C.L.  i  z88  n.  x  ; 
the  latter  statute  was  repealed  by  49,  50  Victoria,  c  38  §  xo  which  charged  such 
claims  on  the  police  rate  of  the  district  in  which  the  riot  occurred ;  see  Eyre  of  Kent 
(S.S.)  i  80,  X29-X30  for  cases  where  the  liability  of  the  hundred  was  enforced. 

•  Below  76-8X.  '  Above  70.  *  Below  74-75« 

•  Above  50.  •  Below  267. 
"*  Below  a8x«28a ;  in  Normandy  also  the  growth  of  the  powers  of  the  itinerant 


^  Assize  of  Clarendon  |  4  (Sef.  Ch.  X43). 

*  Assize  of  Northampton  §  x  (Sel.  Ch.  I50-X5x). 
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Magna  Carta  in  121 5  had  prohibited  the  sheriff  from  holding 
pleas  of  the  crown ;  ^  and  Bracton  tells  us  that  the  sheriff  could 
try  no  case  that  involved  a  breach  of  the  king's  peace.^  Thus, 
by  the  beginning  of  the  thirteenth  century,  the  county  court  had, 
as  a  general  rule,'  ceased  to  have  a  criminal  jurisdiction.  It  is 
true  that  the  sheriff  could  try  smaller  offences ;  but  this  juris- 
diction he  exercised  in  the  special  session  of  the  hundred  court 
which  he  held  when  "  he  took  his  toum,"  Le.  made  his  perambula- 
tion, dirough  the  hundreds  to  see  that  the  frankpledge  machinery 
was  in  working  order.  ^  Hence  this  court — the  court  of  the  sheriff's 
toum — fell  apart  from  the  hundred  court,  which  henceforward  is, 
like  the  county  court,  a  court  with  only  a  civil  jurisdiction. 
Thus  the  courts  held  by  die  sheriff  have  in  the  thirteenth  century 
fallen  into  two  groups,  the  county  and  hundred  courts  exercising 
a  civil  jurisdiction,  and  the  sheriff's  toum  exercising  criminal 
jurisdiction. 

(a)  The  County  and  Hundred  Courts. 

By  the  end  of  Edward  I.'s  reign  the  jurisdiction  of  the  county 
court  had  been  so  restricted  that,  even  at  that  early  date,  the 
court  was  taking  a  subordinate  position  in  the  English  scheme 
of  jurisdiction.  This  will  be  apparent  if  we  look  at  its  jurisdic- 
tion in  the  twelfth  century,  and  at  the  manner  in  which  that 
jurisdiction  had  been  in  some  cases  diminished,  and  in  others 
wholly  taken  away.  Its  jurisdiction  can  be  divided  into  the 
following  four  cat^ories:  (i)  Actions  of  debt,  detinue,  and 
covenant ;  and  actions  of  trespass,  unless  the  trespass  were  com- 
mitted vi  et  armis,  or  unless  brought  for  taking  away  the  title- 
deeds  to  freehold  property.^  But  the  interpretation  put  upon 
the  Statute  of  Gloucester  deprived  the  county  court  of  this  juris- 
diction if  the  amount  at  stake  exceeded  40s.  in  value.^    This 

1  §  24 ;  above  57 ;  cf.  50,  51  Victoria  c  55  f  18  (3). 

'  **  Cognoscere  quidem  potest  de  medletis,  pUgis,  veiberibus,  et  coostmilibiis  pro 
defectu  dominorum,  nisi  <^ueren8  adjiciat  de  pace  £inini  regis  infracta,  vel  feloniam 
apponat,  extonc  enim  se  viceomes  non  debet  intromittere,  cum  hoc  tangat  personam 
ipsius  domini  regis  et  corooam  snam,"  f.  154  b. 

*In  Y.B.  17,  z8  Ed.  III.  (R.S.)  2X7-2I9,  it  was  alleged  that  presentments  for 
bloodshed  in  Fnmess  were  made,  not  to  the  toum,  bat  to  the  county  court  by  the 
bailiff  of  the  hundred;  Maitland  has  noted.  Select  Pleas  in  Manorial  Courts  (S.S.) 
xjodii,  that  tooms  were  a  late  introduction  into  Lancashire,  and  that  even  in 
Edward  I.'s  day  there  was  no  toum  in  Northumberland ;  probably  in  these  places 
the  county  court  exercised  the  criminal  jurisdiction  of  the  toum,  and  this  Y.B.  case 
represents  a  survival  of  a  criminal  jurisdiction  which  was  rapidly  passing  from  the 
county  court ;  it  may  be  noted  that  Britton  i  135,  writii^g  in  Edward  L*s  reign, 
says  that  be^des  the  county  court  which  exercised  a  civu  jurisdiction,  there  was 
a  coroner's  court  for  the  pleas  of  the  crown ;  but  it  would  seem  from  the  rolls  that 
it  was  chiefly  concerned  with  appeals  of  felony. 

•  Above  13 ;  below  76. 

*Coke,  Second  Instit.  3x1,  312;  Fourth  Instit.  266 ;  BL  Comm.  iii  35-37. 

*6  Edward  I.  c.  8  ;  Britton  i  155 ;  P.  and  M.  i  540,  541. 
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was  a  large  sum  when  the  statute  was  passed ;  but  it  was  a  fixed 
sum ;  and  the  decrease  in  the  value  of  money  inevitably  decreased 
the  importance  of  the  jurisdiction  of  the  county  court  More- 
over by  writ  of  Pone  ^  any  of  these  cases  could  be  removed  into 
the  king's  court.  (2)  The  court  held  jurisdiction  to  any  amount, 
and  even  in  cases  of  trespass  vi  et  armis,  by  virtue  of  a  writ  ojf 
Justicies^  directed  to  the  sheriiT.  By  other  writs  which,  as  Coke 
says,  "  are  in  the  nature  of  a  commission/'  the  court  had  juris- 
diction in  cases  of  admeasurement  of  pasture  or  dower,  and  in 
many  others.^  This  jurisdiction  depended  simply  on  die  issue 
of  the  necessary  writ ;  and  such  writs  gradually  ceased  to  be 
issued.  (3)  From  Henry  II.'s  time  cases  concerning  the  posses- 
sion of  freehold  land  fell  under  the  jurisdiction  of  the  king's 
court :  cases  concerning  the  ownership  of  freehold  land  were  at 
first  divided  between  the  king's  court  and  the  court  of  the  lord  of 
whom  the  land  was  held.^  The  sheriff  could,  it  is  true,  remove 
cases  from  the  lord's  court  by  virtue  of  his  precept  oflled  Tolt^ 
But  this  power  became  in  practice  obsolete,  since,  as  we  shall  see, 
such  cases  came  to  be  always  b^^n  in  the  court  of  common 
pleas.^  (4)  In  Henry  IH.'s  reign  the  county  court  was  prevented 
from  ever  becoming  a  court  of  appeal  from  the  other  courts  of 
the  county.  By  the  Statute  of  Marlborough  (1268)  pleas  of  false  - 
judgment  were  reserved  for  the  king's  court ^ 

These  limitations  upon  the  jurisdiction  of  the  county  court 

1  App.  VII. 

^  Biacton  f.  154  b,  **  Item  habet  ex  special!  mandato  regis,  non  ex  officio  vice- 
comitis,  ubi  mandatum  habet  quod  jnstitiet  aliquem ;  **  for  the  writ  see  App.  VI. 

'  Second  Instit.  311,  3x2;  e.g.  cases  of  replevin  (52  Henry  III.  c.  21)  and  re- 
disseisin  (20  Henry  III.  c  3) ;  P.  and  M.  ii  44,  575. 

*  Above  58. 

*  Called  Tolt  ^  quia  tollit  atque  eximit  causam ; "  for  the  form  of  the  precept  see 
App.  VIII.  By  this  precept  cases  could  also  be  removed  from  the  hundred  court, 
Bracton  ff.  X05, 105  b. 

*  Above  58-59;  below  198. 

^  52  Henry  III.  c.  19 ;  for  the  form  of  the  writ  see  App.  IX. ;  a  writ  of  fieUse 
judgment  from  the  county  court  was  called  recordarifaciast  from  the  hundred  court 
ucc$das  ad  hundredum^  from  the  court  baron  accedas  ad  curiam ;  the  writ  lay  when 
the  proceedings  were  in  a  court  which  was  not  a  court  of  record,  and  the  writ  of  error 
when  they  were  in  a  court  of  record.  On  receipt  of  such  a  writ  the  suitors  came  to 
testify  as  to  the  proceedings  of  the  court,  and  it  would  seem  that  they  sometimes  put 
their  record  into  writing,  Bracton's  N.B.  case  243 ;  and  sometimes  brought  an  oral 
report  which  was  written  out  fay  a  clerk  of  the  court,  Y.B.  32-33  Ed.  I.  (R.S.)  364- 
366 ;  under  the  old  law  they  might  be  obliged  to  defend  their  judgment  by  battle, 
Glanvil  viii  8,  and  cf.  P.  and  M.  ii  664 ;  but  they  were  not  obliged  to  defend  the 
correctness  of  the  record  in  this  way,  Glanvil,  loc  cit. ;  the  correctness  of  the  record 
could  however  in  the  twelfth  century  be  denied  *'  tertia  manu  cum  sacramento,'* 
ibid ;  but  in  1310  it  was  held  that  no  averment  was  permissible  against  the  record, 
Y.B.  3,  4  Ed.  II.  (S.S.)  12,  13 ;  apparently  all  the  suitors  ordered  to  bring  up  the 
record  must  bring  it,  Y.BB.  33-35  Ed.  I.  (R.S.)  116,  and  12  Rich.  II.  24-26,  though 
it  was  not  necessary  that  all  the  suitors  who  gave  the  judgment  should  appear,  Y.B. 
3  Ed.  n.  (S.S.)  13. 


74  DECLINE  OF  OLD  LOCAL  COURTS 

could  be  enforced  by  means  of  writs  of  false  judgment  ^  or  pro- 
hibition.^ But  there  was  little  need  for  theoL  It  is  but  rarely 
that  we  hear  of  any  attempt  by  litigants  to  bring  actions  in  a 
county  court  which  ought  to  have  been  brought  in  the  courts 
of  common  law.'  "  Of  his  own  free  will  the  small  free- 
holder passed  by  his  lord's  court  and  the  county  court  on  his 
way  to  the  great  hall ; "  ^  and  the  reasons  are  obvious.  The  older 
methods  of  procedure  prevailed  in  the  county  court  The  suitors 
were  the  judges.  Computation  might  still  be  employed. 
Sheriffs  were  sometimes  partial  or  worse.  A  statute  of  Henry 
VII.'s  reign  would  seem  to  show  that  they  were  in  the  habit  of 
entering  fictitious  plaints  in  the  county  courts  merely  for  purposes 
of  extortion.^  It  is  not  surprising  therefore  that  litigants  pre- 
ferred to  take  their  cases  to  the  courts  of  common  law.  In  1601 
the  congestion  of  business  thus  caused  in  those  courts  attracted 
the  attention  of  the  l^islature,  and  an  Act  was  passed  to  ''avoid 
trifling  or  frivolous  suits  in  Her  Majesty's  courts  at  Westminster."  ^ 
It  provided  that  the  judges  should  have  power  to  deprive  a 
plaintiff  of  full  costs  if  less  than  40s.  were  recovered  in  the  action ; 
and  that  if  the  action  were  origrinally  brought  for  less  than  40s. 
those  who  had  issued  the  process  should  be  liable  in  addition  to 
a  fine  of  ;^i  o.  The  Act  does  not  seem  to  have  had  much  effect,  as 
litigants  seem  to  have  found  no  difficulty  in  evading  it,  and  the 
judges  perhaps  connived  at  their  evasions.^  The  space  which 
Coke  gives  to  the  county  court  in  his  Fourth  Institute  is  but 
small ;  and  Blackstone  laments  its  disuse.^  But,  as  at  the  end  of 
the  eighteenth  century  it  could  be  denounced  as  an  engine  of 
nefarious  oppression,^  it  is  not  surprising  to  find  that  even 
statutory  recommendation  was  powerless  to  revive  it^^     In  1887 

^  See  Y.B.  32-33  Ed.  I.  (R.S.)  360-366  for  an  instance  of  the  manner  in  which 
cases  of  oppression  could  be  dealt  with  l^  sudi  a  writ. 

*  Below  228-229 ;  for  the  writ  see  App.  XII. 

'There  is  a  solitary  or  almost  a  solitary  case  in  Y.B.  20  Ed.  III.  (R.S.)  ii  X46  in 
which  a  debt  was  divided,  and  two  actions  brought  in  respect  of  it,  to  evade  the 
Statute  of  Gloucester. 

*  P.  and  M.  i  181, 182. 

*  XI  Henry  VIL  c.  15.  The  "  trading  justices  **  of  the  eighteenth  century  made 
money  in  much  the  same  way,  below  146. 

'  43  Elisabeth  c.  6. 

7  In  S.P.  Dom.  1639-1640,  599-600,  ccccxlix  no.  35  some  notes  of  things  to  be 
amended  by  Parliament  contain  an  allegation  that,  "  this  law  is  by  every  punny 
attorney  .  .  .  made  void  .  .  .  either  by  laying  the  debt  above  408.  though  it  be  not 
xos.  or  by  making  it  an  action  on  the  case,  and  so  they  may  trouble  a  man  for 
5s.  .  .  .  yea  or  even  xad.  by  which  means  the  charges  of  the  first  writ  oftentimes 
amount  to  twice  the  value  of  the  debt.  This  is  thought  to  be  through  the  conniv- 
ance of  the  judges." 

"  Bl.  Comm.  iii  82. 

*  An  address  to  the  county  gentlemen  of  England  and  Wales  by  James  Bland 
Burges  (1789)  cited  Webb,  Locsl  Government,  tlM  Parish  and  the  County  291  n. 

^*3,  4  William  IV.  c  42,  §  17 ;  for  other  firuitless  interventions  of  the  legislature 
in  &vour  of  the  county  and  other  inferior  courts  see  21  James  I.  c.  23 ;  X2  C^rge  I., 
c  29  §  3  ;  and  cf.  Bl.  Comm.  iii  82 ;  below  188- X91. 
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it  was  enacted  that  the  sheriff  need  not  hold  a  county  court  un- 
less the  court  was  required  for  an  election,  for  the  execution  of 
some  writ,  or  for  any  other  specific  purpose.* 

The  new  county  courts  are  the  creatures  of  modern  statute. 
They  are  given  the  style  of  county  court,  but  the  statute  has  \/' 
merely  affixed  an  old  name  to  a  new  creation.^  Thus  "of 
the  two  county  courts,  the  old  and  the  new,  we  may  say 
that  the  one,  if  it  exist  at  all  is  not  a  law  court,  while  the 
other,  though  an  active  law  court,  has  nothing  to  do  with  the 
county."  • 

The  hundred  court  was  held  by  a  deputy  of  the  sheriff;  and 
originally  had  a  jurisdiction  similar  to  that  of  the  county  court* 
Like  the  county  court  it  was  no  court  of  record,  and  the  suitors 
were  its  judges.*  Till  1268  its  decisions  could  be  reviewed  by 
the  county  court ;  ®  and  its  suitors  could  be  made  liable  at  the 
general  eyre  if  they  acted  without  jurisdiction.^  It  appears  from 
a  clause  in  the  Statute  of  Westminster  II.  that  its  process  was 
used  by  lords  and  others  to  oppress  their  inferiors ; '  but  it  is 
only  occasionally  that  we  hear  of  its  activities  in  later  law.*  The 
same  causes  which  produced  the  decay  of  the  county  court  oper- 
ated even  more  rapidly  in  the  case  of  the  hundred  court  Coke 
mentions  it  in  his  Fourth  Institute ;  but  says  nothing  whatever 
about  its  jurisdiction.  We  shall  see,  however,  that  the  life  of 
those  hundred  courts  which  were  in  private  hands  was  consider- 
ably longer ;  *®  and  that  there  were  instances  of  hundred  courts 
which,  because  they  were  situated  in  urban  districts,  became  im- 
portant and  busy  courts.**  But  hundred  courts,  whether  in  pri- 
vate hands  or  not,  are  now  obsolete,  since  it  was  provided  by  the 
County  Courts  Amendment  Act,  1867  that  no  action  which 
could  be  brought  in  one  of  the  new  county  courts  should  be 
brought  in  a  hundred  court.** 

*  50,  51  Victoria  c  55  J  i8,  i.  '  Below  xgi. 

>  Maitland,  Justice  and  Police  23.  '  Above  X2, 13.  ^ 

*Coke,  Fourth  Instit.  367;  P.  and  M.  i  544-545* 

*52  Henry  III.  c.  19. 

^  Eyre  of  Kent  (S.S.)  i  64 ;  for  the  general  eyre  see  below  265-272. 

"  13  Edward  I.  St.  i  c.  36. 

*  The  hundred  or  wapentake  courts  in  Yorkshire  are  described  as  still  sitting  in 
1641,  Bc«t,  Rural  Economy  in  Yorkshire  (Surt.  Soc.)  xxxiit  91 ;  but  it  would  seem 
that  they  were  as  much  sheriff's  toums  as  hundred  courts—"  The  baily  of  every 
weapontacke  is  to  keep  a  oourte,  which  is  called  the  weapontacke  courte,  three  weeke 
courte,  or  ^eriffies  tume ;  wheare  any  public  cause  or  small  trespass  may  bee  heard 
and  ended  once  within  three  weekes ;  ^*  the  hundred  court  of  Wirral,  because  it  in- 
cluded the  town  of  Birkenhead,  survived  till  the  middle  of  the  nineteenth  century, 
Webb,  The  Blanor  and  the  Borough  6x. 

!•  Below  134-138.  "  Below  134. 

^*  30.  31  Victoria  c.  X42  g  28 ;  for  the  hundred  court  of  Salfofd  which  is  regulated 
by  special  statutes  see  below  151  n.  zi. 
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(^)  The  Sheriff* s  Toum. 

The  place  of  the  sherifTs  toum  in  the  judicial  system,  and  its 
jurisdiction,  were,  in  eflTect,  fixed  by  the  clause  of  Magna  Carta 
which  forbade  the  sheriff  to  hold  pleas  of  the  crown.*  As 
Professor  Heamshaw  has  pointed  out,  this  clause  of  the  Magna 
Carta  divided  it  from  the  king's  courts  which  exercised  jurisdic- 
tion over  greater  crimes;  while  §  42  of  the  Charter  of  121 7, 
which  provided  that  the  sheriff  should  not  make  his  toum  oftener 
than  twice  in  a  year,  divided  it  from  the  hundred  court  which 
met  from  three  weeks  to  three  weeks,  and  exerdsed  only  a  civil 
jurisdiction.'  The  toum,  which  had  thus  emerged  as  a  distinct 
court  in  the  thirteenth  century,  was  a  combination  of  two  institu- 
tions. It  combined  the  old  jurisdiction  to  supervise  the  view  of 
*  frankpledge,'  and  the  new  machinery  of  the  jury  of  presentment 
introduced  by  the  Assize  of  Clarendon.*  These  two  institutions 
were  quite  distinct  We  have  seen  that  some  of  the  elements  of 
the  frankpledge  system  can  be  traced  back  beyond  the  Norman 
Conquest  But  we  shall  see  that  the  jury  of  presentment  was  a 
new  and  a  royal  piece  of  judicial  machinery,  which  was  not  in- 
troduced into  England  till  after  the  Norman  Conquest ;  and  that 
it  was  not  generally  applied  to  criminal  procedure  till  the  Assize 
of 'Clarendon.  That  the  two  institutions  were  distinct  and 
separable  can  be  seen  from  the  fact  that  the  Statute  of  Wales 
(1284)  could  introduce  into  Wales  the  court  of  the  sheriff's 
toum,  with  the  machinery  of  the  jury  of  presentment,  and  a  juris- 
diction similar  to  that  of  the  tourn  in  England,  without  introduc- 
ing the  frankpledge  system  or  the  machinery  for  its  supervision.^ 
Therefore  to  understand  the  nature  of  the  sheriff's  toum  in  its 
final  form  we  must  glance  briefly  at  the  manner  in  which  these 
two  institutions  were  combined  in  it* 

We  have  seen  that  after  the  Conquest  we  get  a  combination 
of  the  rule  that  every  man  must  be  enrolled  in  a  tithing,  with 
the  rule  that  each  member  of  the  tithing  is  a  "  borh  "  or  security 
for  the  good  behaviour  of  the  other  members  of  the  tithing." 
We  have  seen  too  that  the  enforcement  of  these  mles  was  en- 
trusted to  the  sheriff  who,  at  a  special  session  of  the  hundred 
court,  saw  that  the  grouping  of  the  people  into  tithings  was  pro- 
perly  carried  out*  As  yet,  however,  the  members  of  these 
tithings  were  only  obliged  to  produce  one  of  their  number  if  he 

^  Above  57  n.  i.  'Leet  Jurisdiction  in  England  340. 

•Above  14,  15.  •Below  321-322. 

'  12  Edward  I. ;  Hearnshaw,  op.  ctt.  23-24. 

*  On  the  whole  subject  see  Maitlauid,  Select  Pleas  in  Manorial  Courts  (S.S.) 
xxvii-xxxvii. 

'  Above  14, 15.  ^  Above  13. 
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was  wanted  by  the  authorities.  They  do  not  seem  to  have  been 
obliged  to  take  the  initiative,  and  inform  the  sheriif  or  the  king's 
judges  of  occurrences  which  might  lead  them  to  want  one  of  their 
members.  But  this  further  obligation  was  imposed  upon  them 
by  the  Assize  of  Clarendon.  Jt  was  provided  by  the  first  clau^ 
_ jaLJ^t ,assize_that^ " for  the  preservation  of  the  peace  and  the 
^  in^^'ntenance  of  justice  enquiries  be  made  throughout  each  county 
^**^  hundred  hy  twfilv^  ^^^^  i^^H  of  die  hundred  and  four  l^al 
^-men  from  each  ^pwnship.  under  oath  to  tell  the  truth  ;  if  in  their 
^""drffd  or  th^iy  ^pwnship  there  be  any  man  who  is  accused  or 
g^*"^rally  'sugp^^tpd  nf  heing  a_robber  or  murderer  or  thiejCpr  jihy_ 
tnaq  who  is  a  rec^yey  of  robb^rs^  murderers  or  thieves  since  quc 
^^  the  king  was  king."  ^  The  manner  in  which  this  provision 
of  the  Assize  of  Clarendon  was  worked  in  combination  with  the 
frankpledge  system  is  described  both  by  Fleta  *  and  Britton.* 
The  tithings  appeared  by  their  chief  pledges ;  the  township  by 
the  reeve  and  four  men — sometimes  the  right  to  be  thus  repre- 
sented was  purchased  by  a  money  payment  called  capitagium  or 
chevagiuoL*  According  to  Britton  certain  enquiries  known  a& 
the  articles  of  the  toum  were  addressed  to  them.  In  the  first 
place  they  were  to  enquire  whether  the  frankpledge  system  was^ 
in  good  working  order ;  and  then  they  were  required  to  make 
presentments  of  persons  suspected  of  many  miscellaneous  offences, 
and  as  to  other  matters  affecting  the  maintenance  of  the  order  and 
good  government  of  their  district*  These  presentments  were 
made  to  a  jury  of  twelve  free  men  of  the  hundred,  who  either  ac» 
cepted  or  rejected  them.  If  they  accepted  them  they  passed  on 
the  presentments  to  the  sheriff.  He  sent  those  accused  of  more 
serious  crimes  to  the  itinerant  justices,  or,  if  they  were  not  in 
custody,  directed  their  arrest  Tlie  lesser  crimes  he  punished  by 
amercement,  the  amount  of  which  were  assessed  by  two  suitors 
of  the  court* 

^  *'  In  primus  statuit  prsedictui  rex  Henricus  de  consilio  omnium  baronum 
suonun,  pro  pace  servanda  et  justitia  tenenda  quod  per  singulos  comitatus  inquiratur, 
et  per  singulos  hundredos,  per  xii  legaliores  homines  de  hundredo,  et  per  iv  legaliores 
homines  &  qnalibet  villata,  per  sacramentum  quod  illi  verum  dicent :  si  in  hundredo 
suo  vel  villata  sua  sit  aliquis  homo  qui  sit  rettatus  vel  publicatus,  quod  ipse  sit  robator 
vel  mnrdrator  vel  latro  vel  aliquis  ^ui  sit  receptor  robatorum  vel  murdratorum  vel 
latronum,  postquam  dominus  rex  fuit  rex»*'  Sel.  Ch.  143. 

«II.  52.  »Vol.i  177-185. 

*  Select  Pleas  in  Manorial  Courts  (S.S.)  xxx,  xxxi. 

*  Britton  i  177-185 ;  *'  a  distinction  but  rarely  discernible  in  the  modem  treatises 
stands  out  bulky  though  blurred,  in  the  writings  of  the  medisval  lawyers ;  I  mean 
the  distinction  between  view  of  frankpledge  and  sheriffs  toum.  Fleta  mentions  the 
distinction  ;  Britton  emphasizes  it  .  .  .  ;  die  Mirror  actually  treats  the  two  in  differ- 
ent chapters/*  Heamshaw,  op.  cit.  66. 

'  P.  and  M.  i  546-547 ;  an  amercement  was  always  assessed  by  the  suitors  of 
the  court,  while  a  fine  was  assessed  by  the  judge,  8  Co.  Rep.  39  a ;  Lambard, 
Eirenarcha  iv  c  16  explains  that  a  person  who  was  amerced  was  said  to  be  '*  in 
misericordia,"  *'  because  he  is  therein  mercifully  to  be  dealt  with.** 


78     DECLINE  OF  OLD  LOCAL  COURTS 

It  is  clear  that  we  have  here  a  combination  of  two  very 
different  institutions ;  and  that  they  are  different  is  brought  out 
in  some  of  the  lists  of  articles  of  the  toum  which  separate  those 
which  concern  the  workii^  of  the  frankpledge  system  from  those 
which  concern  the  maintenance  of  peace  and  order,  and  in  the 
descriptions  of  the  procedure  which  accompany  them.^  But  it 
is  clear  that  the  really  important  business  of  the  toum  is  the 
presentments  of  the  jurors  of  the  hundred  to  the  sheriff  The 
information  of  the  chief  pledges  or  the  men  of  die  township  is 
really  little  more  than  evidence  upon  which  the  jurors  acted ;  and 
they  could  act  if  they  liked  upon  their  own  initiative.' 

Naturally,  as  the  frankpledge  system  gradually  decayed,  the 
business  of  the  toum  came  more  and  more  to  centre  round  these 
presentments  of  the  jurors  to  the  sheriff.  That  system  seems  to 
have  been  obsolete  at  the  close  of  the  fifteenth  century,'  though 
in  some  cases,  where  the  right  to  hold  the  toum  was  in  private 
hands,  the  connection  with  the  frankpledge  system  was  main- 
tained by  the  fact  that  the  jurors  who  presented  were  themselves 
the  chief  pledges.^  But  whether  the  toum  was  held  by  the 
sheriff,  or  whether,  under  the  name  of  a  court  leet,*  it  was  in 
private  hands,  it  was  the  system  of  presentment  by  a  jury  that 
became  its  most  important  function.  It  thus  became  a  court 
which  had  been  strengthened  and  improved  by  the  introduction 
of  that  most  important  of  all  the  royal  refcMins  in  the  adminis- 
tration of  justice — the  jury.  It  was  a  court,  too,  which  was 
specially  concerned  with  the  maintenance  of  the  peace ;  and  that 
was  a  matter  which,  by  the  end  of  die  thirteenth  century,  was 
recognized  as  specially  belonging  to  the  king.^  Therefore,  un- 
like the  county  and  hundred  courts,  it  became  a  royal  court  ^  and 
a  court  of  record'     It  was  held  by  the  sheriff  as  a  royal  deputy, 

'  Hearnshaw,  op.  cit.  49-62.  *  Ibid  66-69. 

'  For  two  late  references  to  its  working  from  X432  and  1470  see  Webb,  Manor 
and  Borough  22  n.  i. 

^Select  Pleas  in  Bilanorial  Cotnts  (S.S.)  xxxiv-zxxv ;  Hearnshaw,  op.  cit  70,  71 ; 
ftofessor  Hearnshaw  suggests,  loc  dt.,  that,  even  alter  the  chief  pledges  baud  de- 
veloped into  jurors,  we  can  see  in  some  cases  survivals  of  the  time  when  they  were 
more  than  jurors,  cf. :  **  when  the  jurors,  like  those  of  the  still  existent  Savoy  leet, 
do  not  lay  down  their  offices  at  the  dose  of  the  conrt  day,  but  keep  them  for  a  year ; 
secondly  when  the  jurors,  like  those  of  Southampton,  do  not  merdy  receive  and 
make  presentments,  but  go  round  beating  bounds,  nramining  weights  and  measures, 
surv^ing  highways,  inspecting  nuisances  and  (above  all)  forcibly  resisting  en- 
croaraments  and  redressing  wrongs ;  thirdly,  where  presentments  00  matters  other 
than  felonies  are,  as  at  Ldcester,  made  from  time  to  time  by  less  than  twdve  pre- 
senters." 

•  For  the  court  leet  see  bdow  135-136.  *  Above  72  n.  2. 

^  The  style  of  the  court  is  *'  Curia  Visus  Frandpledgii  Domini  Rigis  tenta  apud 
B.  coram  Vicecomite  in  Tumo  Suo,'*  Coke,  Second  Insdt.  71,  Fourth  Insdt.  259, 
260 ;  for  its  style  when  it  was  in  private  hands  and  held  as  a  court  leet  see  bdow 

135  n-  I- 

*  Coke,  Fourth  Instit  259. 
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and  he,  and  not  the  suitors,  was  its  judge.^  And,  because  it  was 
a  court  of  this  character,  all  subjects  were  in  theory  obliged  to 
attend  in  person  the  toum  of  the  place  where  they  were  resident' 
In  practice,  however,  we  have  seen  that  the  chief  pledge  repre- 
sented his  tithing,  and  the  reeve  and  four  men  his  township ; ' 
and  a  large  exception  to  the  old  rule  was  made  by  the  Statute  of 
Marlborough  which  provided  that  archbishops,  bishops,  priors, 
abbots,  earls,  barons,  persons  in  orders,  and  women  need  not 
attend  unless  their  presence  was  specially  required.^  This 
statute  did  much  to  fix  its  character  as  a  court  which  was  con- 
cerned with  petty  offences,  and  with  the  smaller  details  of  local 
government 

The  procedure  of  the  toum  thus  came  to  centre  round  the 
articles  of  the  toum  and  the  presentments  made  in  answer  to 
those  articles.  Many  sets  of  these  articles  survive,  and  all  these 
sets  vary  in  detail/  Perhaps,  as  Maitland  has  said,  "  the  sheriffs 
were  allowed  a  free  hand  in  settling  the  articles  under  the  guid- 
ance of  the  general  idea  that  whatever  was  against  the  king's 
peace  was  presentable  at  the  toum."  *  We  may  take  as  an  ex- 
ample the  list  given  in  the  apocryphal  statute  De  Visu  Frank- 
pledgiL^  According  to  that  document  the  sheriff  wishes  among 
other  things  to  be  informed  as  to  purprestures,  stoppage  of  ways, 
house  breakers,  thieves,  affrays,  escapes,  forgers,  treasure  trove, 
breakers  of  the  assize  of  bread  and  ale,  false  weights  and 
measures,  and  of  *'  such  as  sleep  by  day  and  watch  by  night,  and 
eat  and  drink  well  and  have  nothing."  Clearly  the  object  is  to 
bring  before  the  sheriff  twice  a  year  all  that  is  going  on  in  the 
different  hundreds  which  make  up  the  county.  It  was  in  fact  a 
court  of  the  same  pattern  as  that  which  was  held  by  the  justices 
in  eyre;®  It  applied  to  the  punishment  of  minor  offences  and  to 
the  supervision  of  the  humbler  units  of  local  government  the  same 
machineiy  as  the  justices  in  eyre  applied  to  the  punishment  of 
graver  crimes  and  to  the  supervision  of  the  whole  of  the  local 
government 

^  P.  and  M.  i  547. 

'Hearnshaw,  op.  dt  84;  52  Henry  III.  c.  10. 

'  Above  77. 

*  52  Henry  III.  c.  zo,  "  De  tumis  Vicecomitum  provisom  est,  ut  necesse  non 
habeant  ibi  venire  Archiepiscopi,  Episcopt,  Abbates,  Priores,  Comites,  Barones,  nee 
aliqui  viri  religioti,  nee  mulieres,  nisi  eonxm  presentia  ob  aliqtiam  causam  spedaliter 
exigatur ; "  for  a  case  tominff  on  the  exemption  of  viri  religiosi  see  Y.B.  20,  21  Ed.  I. 
(R.S.)  297,  where  it  was  held  to  extend  to  a  clerk  studying  at  Cambridge ;  this  rule 
applied  also  to  the  leet,  Heamshaw,  op.  cit.  85. 

*  Select  Pleas  in  Manorial  Courts  (S.S.)  xxxii ;  Hearnshaw,  op.  cit.  43-63. 

*  Select  Pleas  in  Manc^al  Courts  (S.S.)  xxxii-xxxiii. 

^  Statutes  of  uncertain  date,  Statutes  of  the  Realm  (Rec.  Com.)  i  246 ;  for  these 
so-called  statutes  see  voL  ii  Bk.  iii  c  3. 

*  Below  265-272. 


80     DECLINE  OF  OLD  LOCAL  COURTS 

During  the  Middle  Ages  several  statutes  r^;ulated  the  pro- 
cedure at  the  tourn.  In  1285  ^  it  was  enacted  that  the  inquests 
should  be  taken  by  twelve  lawful  men  at  least  who  were  to  set 
their  seals  to  the  indictment — an  enactment  which  Maitland 
thinks  ^  had  a  good  deal  to  do  with  fixing  the  form  of  the  jury 
in  tourn  and  leet.  Other  statutes  attempted  to  prevent  abuses 
of  the  court's  procedure.  Two  of  them  were  directed  against 
the  misconduct  of  the  sheriff.  Thus,  to  prevent  the  embezzle- 
ment and  suppression  of  the  presentments  of  the  jury,  it  was 
enacted,  in  1327,'  that  the  indictments  should  be  taken  by  roll 
indented  whereof  the  one  part  was  to  remain  with  the  indictors, 
and  the  other  part  with  the  person  who  took  the  inquest,  *'  so 
that  one  of  the  inquest  may  show  the  one  part  of  the  indenture 
to  the  justices  when  they  come  to  make  deliverance."  But  this 
statute  does  not  seem  to  have  been  effectual,  and  the  court  g^iew 
more  and  more  unpopular.  In  1344  the  commons  petitioned 
that  no  new  articles  should  be  added  to  the  list  of  matters  which 
could  be  enquired  into  at  the  toum  or  the  leet ;  ^  and  the  rule 
was  laid  down  by  the  central  courts  that  tiiese  courts  could  not 
enquire  into  any  new  statutoiy  offence  unless  special  permission 
was  given  by  the  statute.^  The  continued  unpopularity  and  in- 
effectiveness of  the  court  caused  the  enactment,  in  1461,^  of  the 
second  of  these  statutes.  It  provided  that  sheriffs  should  no 
longer  have  the  power  to  arrest  persons,  or  to  levy  any  fines  or 
amercements  inflicted;  but  that  they  should,  for  the  future, 
transmit  the  indictments  to  the  justices  of  the  peace,  who  were 
to  take  action  upon  them.  Another  statute  was  directed  to 
securing  an  improvement  of  the  quality  of  the  jurors.  It  was 
enacted  in  1483  ^  that,  to  be  qualified  to  serve  as  a  juror,  a  person 
must  have  freehold  of  the  annual  value  of  20s.,  or  copyhold  of 
the  annual  value  of  28s.  6d. 

^  13  Edward  I.  St  x  c.  13. 

'  Sielect  Pleas  in  Manorial  Courts  (S.S.)  xxzv ;  Professor  Heamshaw,  op.  cit 
87  thinks  that,  after  the  passing  of  this  statute,  '*  no  great  offender  could  be  so  much 
as  brought  to  trial  on  an  accusation  vouched  for  by  less  than  twdve  lawful  men 
.  .  .;  but  that  minor  offenders  could  still  be,  and  constanUy  were  presented  by 
individual  chief  pledges  or  constables ;  '*  and  that,  while  presentments  by  twelve 
jurors  were  verdicts,  presentments  by  less  than  twelve  were  not ;  but,  *^  it  became  the 
universal  custom  in  manorial  courts  (and  probably  in  the  tourn)  for  chief  pledges 
and  constables  to  make  their  presentments  to  twdve  or  more  jurors  who,  by  accept- 
ins  them  and  re-presenting  them,  turned  them,  in  the  case  of  grave  offences  into 
valid  indictments ;  in  the  case  of  petty  offences  into  buufing  veraicts ; "  see  voL  iv 
Bk.  iv  Pt.  I.  c.  X. 

'  I  Edward  III.  c  17;  cp.  Select  Cases  before  the  Council  (S.S.)  Ixxxv. 

<  R.P.  ii  X48, 149,  X55,  cited  Heamshaw,  op.  cit.  xao. 

>  Y.B.  22  Ed.  IV.  Mich.  pL  2 ;  Brooke,  Ab.  LOe  pL  26  ;.c£  Hale,  Pleas  of  the 
Crown  ii  69. 

*  X  Edward  IV.  c.  2 ;  see  Select  Cases  before  the  Council  (S.S.)  faoovi-lzxzvii. 

^  I  Richard  III.  c.  4. 
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In  fact  the  statute  of  1461  marks  the  end  of  the  activity  of 
the  toum.^  It  is  true  that  it  was  given  by  Henry  IV.  power  to 
enforce  the  Statute  of  Labourers,^  and  that  it  was  given  new 
powers  by  one  or  two  of  the  Tudor  statutes,'  and  even  by  a 
statute  of  1624.^  But  long  before  1624  cognizance  of  smaller 
oflTences  had  been  absorbed  by  the  justices  of  the  peace ;  ^  the 
more  serious  crimes  which  it  once  presented  were  inquired  into 
by  the  same  officials,  and  presented  by  the  grand  jury  of  the 
county ;  ^  and  the  duties  which  it  once  performed  in  relation  to 
the  local  government  of  the  county  had  also  passed  to  the 
justices.^  We  shall  see  that  where  the  toum  was  in  private 
hands,  or  was  vested  in  a  borough,  under  the  name  of  the  court 
lect,  it  remained  an  active  court  for  a  longer  period  ® — ^just  as 
some  of  the  hundred  courts  in  private  hands  or  vested  in  boroughs 
had  a  longer  life  than  those  hundred  courts  which  were  held  by 
a  deputy  of  the  sheriff.^  But  it  is  clear  that,  when  Coke  was 
writing  his  Institutes  at  the  beginning  of  the  seventeenth  century, 
the  toum  was  obsolete.  **  The  true  institution  of  that  court,"  he 
says,  ''  has  vanished,  and  it  still  remains  as  a  mere  ghost  of  its 
former  self."  ^®    The  ghost  was  not  laid  till  1887." 

But,  though  by  the  Tudor  period,  the  old  duties  were  per- 
formed by  new  officials,  though  the  old  communities  of  township, 
tithing  and  hundred  had  been  superseded  by  a  new  organization, 
these  new  officials  and  this  new  organization  absorbed  much  of 
the  spirit  of  the  older  order  through  the  forms  which  they  in- 
herited from  it.^'  It  was  by  the  machinery  of  presentment  and 
indictment,  inherited  from  the  procedure  of  the  toum,  that  the 
justices  of  the  peace  in  quarter  sessions  punished  offenders  and 
govemed  the  county  till  well  on  into  the  eighteenth  century ; " 
and  we  shall  see  that  in  many  rural  manors,  urban  districts,  and 
boroughs  the  same  machinery  was  used  for  the  same  purposes. 
It  is  necessary  therefore  to  study  the  form  and  the  working  of 
the  older  courts  which  govemed  the  county  and  the  hundred,  if 

^  Heskrnshaw,  op.  cit.  96.  *  Ibid  120  citing  R.P.  iti  60a. 

'  24  Henry  VIL  c.  13 ;  7  Edward  VI.  c.  5 ;  13  Elisabeth*  c.  19. 
*2Z  James  I.  c  2X.  *  Below  287-288. 

•  Below  321-323.  '  Vol.  iv  Bk.  iv  Pt.  I.  c.  i. 

•  Below  135-137 ;  voL  iv  Bk.  iv  Pt  I.  c  i ;  Hale,  notes.  Pleas  of  the  Crown 
it  71,  that  the  statute  of  1461  did  not  apply  to  leets. 

•  Below  X35-136,  i43« 

^^  **  Vera  institutio  istius  cnrise  evanuit,  et  velut  umbra  ejusdem  ad  hue  remanet/* 
Second  Instit.  72 ;  BuUen's  Case  (x6o8)  6  Co.  Rep.  at  f.  78  a  ;  Coke  applies  these 
words  both  to  the  leet  and  the  toum ;  but  they  were,  when  he  wrote,  more  true  of 
the  toum  than  the  leet,  below  137;  vol.  iv  Bk.  iv  Pt.  I.  c.  x;  in  his  Fourth 
Instit.  Coke  allots  five  pages  to  the  leet  (pp.  26x-a65)  and  only  just  over  one  to  the 
toum  (pp.  259-260). 

"  50,  5X  Victoria  c.  55  1 18  (4).  »  Vol.  iv  Bk.  iv  Pt.  I.  c.  i. 

^^Bdow  293 ;  vol.  iv  Bk.  iv  Pt.  I.  c.  x. 

VOL.  I. — 6 
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we  would  understand  the  form  and  working  either  of  the  newer 
institutions  which  superseded  them,  or  of  these  old  institutions 
themselves  in  the  numerous  cases  in  which,  as  franchises,  they 
survived  almost  to  modem  times. 

(2)  The  Coroner  and  his  Court. 

We  have  seen  that  the  powers  of  the  sheriff  in  the  twelfth 
century  were  very  great ;  ^  and  it  is  clear  from  the  Inquest  of 
Sheriffs  (1170)  that  the  crown  was  already  viewing  them  with 
some  suspicion.'  To  put  an  official  by  the  side  of  die  sheriff  to 
check  his  powers,  and  to  safeguard  the  interests  of  the  crown, 
was  an  obvious  expedient  It  is  probable  that  this  was  the 
reason  for  the  institution  of  the  coroner  who  had,  by  the  end 
of  the  twelfth  century,  become  a  definitely  recognized  official 

The  first  distinct  reference  to  coroners  comes  from  11 94. 
One  of  the  articles  of  the  eyre  in  that  year  provided  that  there 
should  be  chosen  in  each  county  "  three  knights  and  one  clerk 
as  the  keepers  {custodes)  of  the  pleas  of  the  crown«"  '  It  is  prob- 
able, however,  that  this  article  did  not  create  a  wholly  new  office, 
but  rather  that  it  gave  a  greater  definition  to  a  pre-existing  in- 
stitution. There  are  three  reasons  for  taking  this  view.  In  the 
first  place,  certain  borough  charto^  of  an  earlier  date  seem  to 
recc^nise  an  official  of  this  kind.  Thus  in  Henry  L's  charter  to 
London  there  is  mention  of  a  "justice  to  keep  the  pleas  of  my 
crown  and  to  plead  them  ; "  and  in  Richard  L's  charter  to  Col- 
chester in  1 1 89  a  similar  officer  is  mentioned.^  Moreover  from 
an  early  period  there  are  indications  of  local  ''justices"  placed 
by  the  side  of  the  sheriffs,  who  may  have  performed  somewhat 
the  same  functions  as  the  justice  mentioned  in  Henry  I/s  charter.' 
In  the  second  place,  Mr.  Bolland  has  shown  *  that  the  Pipe  Rolls 
of  1 181,  1 188,  and  1 189  mention  officials  known  as  servientes 
hundredi  or  servientes  regis^  who  evidently  exercised  a  super- 
vision over  the  crown's  interests  in  relation  to  the  pleas  of  the 
crown,  very  similar  to  that  exercised  in  later  days  by  the  coroners ; 
and  Gross  has  pointed  out  that  in  the  rolls  of  the  Curia  Regis 
for  1 194  mention  is  made  of ''  knights  keeping  the  pleas  of  the 
crown,"  who  gave  evidence  as  to  the  proceedings  in  the  county 
court^  In  the  third  place,  as  Mr.  Bolland  points  out,^  if  the 
articles  of  the  ^yx^  of  1194  were  creating  a  wholly  new  office, 

1  Above  65-66.  >  Sel.  Ch.  148. 

'  *'  PraBterea  in  quolibct  comitatu  eUgantur  tres  mUites  et  unos  dericos  custodes 
pladtomm  oorons  **  §  20 ;  for  these  artides  see  SeL  Ch.  259-262. 
«  Select  Coroners'  Rolls  (S.S.)  zv. 

^Morris,  Office  of  Sheriff,  E.H.R.  xxxiii  159  n.  1x1,  i6o-x6x,  n.  128. 
«  The  Eyre  of  Kent  (S.S.)  i  Uv,  Iv. 
7  Sdect  Coroners*  Rolls  (S.S.)  xvii.  >  The  Eyre  of  Kent  (S.S.)  i  Ivi. 
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we  should  expect  a  much  fuller  explanation  of  the  duties  which 
the  new  officer  was  to  fulfil.  The  article  seems  to  assume  that 
a  direction  to  elect  coroners  is,  without  more,  intelligible.  For 
these  reasons  then,  and  in  spite  of  Maitland's  doubts,^  it  is  prob« 
able  that  persons  who  performed  the  functions  of  coroners  were 
known  before  I194.  Probably  Mr.  Bolland  is  right  in  thinking 
that  it  is  possible  that  **  long  before  1 1 94  the  duties  of  the 
coroners  that  were  to  be  were  vested  in  the  hundreds  and  wapen- 
takes and  towns  that  ranked  as  such ;  that  before  27  Henry  II. 
(i  181)  this  system  was  superseded  by  the  appointment  of  special 
officers  ^  in  each  hundred  or  wapentake  who  were  made  person- 
ally responsible  for  keeping  the  pleas  of  the  crown,  such  officers 
being  known  as  servienUs  hundredi  or  servientes  regis ;  .  .  .  and 
that  in  1 194  this  system  of  separate  officers  for  each  separate 
hundred  was  superseded  by  the  appointment  of  officers  of  greater 
dignity  and  fewer  in  number  whose  duty  it  was  to  keep  the  pleas 
of  the  crown  for  the  whole  county."*  As  we  have  seen  Magna 
Carta  prevented  them  (equally  with  the  sheriffs)  from  trying  the 
pleas  of  the  crown.* 

In  later  law  there  were  coroners  of  many  different  sorts. 
The  judges  of  the  court  of  king's  bench  were  coroners  virtute 
officii;^  and,  as  a  result  of  the  Judicature  Act,  all  the  judges 
of  the  High  Court  have  succeeded  to  this  position.®  There  is  a 
coroner  for  the  king's  household,^  and  since  1674  i^"^^  perhaps 
before)  a  coroner  for  the  Admiralty.*  London  and  other  towns, 
the  University  of  Oxford,  and  certain  individuals,  had  the  fran- 
chise of  appointing  a  coroner.^  There  was  a  king's  coroner  and 
attorney  who  had  certain  duties  to  perform  in  the  King's  Bench 
in  relation  to  criminal  procedure. ^^  Here  I  am  dealing  only 
with  the  ordinary  type  of  county  coroner. 

Throughout  the  thirteenth  and  fourteenth  centuries  there 
were  usually  four  coroners  for  each  county ,^^  who  must  be  resident 

1  E.H.R.  viii  758. 

^  It  may  be  noted  that  a  coroner  appears  to  have  been  known  in  Normandy  as 
early  as  1x71,  Haskins,  Norman  Institutions  188. 

»  The  Eyre  of  Kent  (S.S.)  i  Iv. 

*■  §  a4,  above  57  n.  x ;  but  it  would  seem  that  even  after  1215  they  sometimes 
held  pleas  of  the  crown,  and  that,  in  particular,  they  held  such  pleas  of  the  crown 
as  were  still  tried  in  the  county  court,  Select  Coroners*  Rolls  (S.S.)  xxv,  xxvi ; 
Britton  i  X35  there  cited. 

A  Sadler's  Case  (1587)  4  Co.  Rep.  at  f.  57  b;  Fourth  Instit.  73 ;  Hale,  Pleas  of 
the  Crown  ii  53. 

•  36,  37  Victoria  c.  66  §  12. 

^  Halsbury,  Laws  of  En^and  viii  Coroners  §  530.  "  Ibid  g  535. 

*  Ibid  |§  539,  540 :  see  Britton  i  4 ;  Hale.  Pleas  of  the  Crown  ii  53,  54 ;  Select 
Coroners'  Rolls  (S.S.)  xxii,  xxiii,  xxix ;  50,  51  Victoria  c.  71  §§  7,  29,  30. 

^^  Halsbury*s  Laws  of  England  viii  Coroiurs  §  529. 

"  Select  Coroners'  Rolls  (S.S.)  xz ;  Bl.  Conmi.  i  335*336 ;  but  in  some  counties 
there  were  fewer.  Select  Coroners'  Rolls  (S.S.)  xx ;  Hale,  Pleas  of  the  Crown  ii  56. 
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and  have  sufficient  land  in  their  county  to  answer  the  king 
and  people.^  They  were  elected  in  the  county  court ;'  and,  like 
other  mediaeval  officials,  they  were  obliged  to  serve  without  re- 
muneration, till,  in  Henry  VII/s  reign,  a  fee  of  13s.  4d.  for  every 
inquest  of  death  was  established'  Hence  it  is  not  surprising  to 
find  that  persons  got  royal  grants  of  exemption  from  liability 
to  undertake  the  office.^  Modem  statutes  have  put  the  office  on 
quite  a  different  basis.  In  1844  the  counties  were  divided  into 
coroner's  districts  ;  ^  in  i860  a  fixed  salary  was  provided;*  and 
in  1888  their  appointment  and  the  fixing  of  their  salary  was 
transferred  to  the  county  councils/ 

The  duties  of  the  coroner  were  originally  wide.  The  office 
was  established  for  the  purpose  of  safi^^arding  the  pecuniary 
interests  of  the  crown,  and  more  especially  its  pecuniary  interests 
arising  from  the  administration  of  the  criminal  law.^  He  must 
keep  a  roll  which  was  of  great  value  to  the  justices  in  eyre,  be- 
cause it  enabled  them  to  check  the  verdicts  of  the  juries  of  the 
hundreds,  and  to  provide  for  the  king  a  plentiful  crop  of  amerce- 
ments.^ He  must  execute  process  in  the  sheriff's  stead  "  when 
there  is  just  exception  taken  to  the  sheriff  "—on  the  ground,  for 
instance,  that  he  was  party  to  the  case.^®  He  had  many  various 
duties  to  perform  in  relation  to  the  criminal  law.  Thus  he  must 
receive  and  enter  the  appeals  or  criminal  accusations  of  those 
who  wished  to  accuse  another  of  felony ;  he  must  receive  the 
declarations  of  approvers ;  he  must  keep  a  record  of  outlawries  ; 
he  must  receive  the  confession  and  abjuration  of  criminals  who 
had  taken  sanctuary.^^  His  services  were  useful  in  securing  the 
appearance  of  suspected  persons.  He  could  cause  such  persons 
to  be  arrested  ;^^  and,  in  1554,  he  was  required  to  put  into 
writing  the  effect  of  any  material  evidence  given  at  an  inquest 

^  Select  Coroners'  Rolls  (S.S.)  xx ;  if  they  made  de&ult  the  county  was  liable. 
Eyre  of  Kent  (S.S.)  i  14,  54,  92 ;  in  the  thirteenth  century  they  must  be  knights, 
ibid ;  Coke,  Second  Instit.  174 ;  50,  51  Victoria  c  71 1  xa. 

*  Select  Coroners'  Rolls  (S.S.)  xx ;  for  the  writ  ordering  election  see  App.  XXXI. 
*3  Henry  VII.  c  x  §  24 ;  x  Henry  VIIL  c.  7 ;  it  would  seem  that  in  the  Middle 

Ages  he  sometimes  extCKrted  fees,  Select  Coroners'  Rdls  (S.S.)  xxL 

*  Ibid.  »  7,  8  Victoria  c.  ga. 

*  23,  24  Victoria  c.  xi6.  ^  51,  52  Victoria  c  4X  §  5. 

*  Bracton  f.  xax  b ;  Britton  i  8  aeqq. ;  Fleta  i  oc.  x8,  20,  25 ;  **  the  apocryphal 
statute  D$  officio  coronatoris  ascribed  to  4  Edward  I.  seems  to  be  an  extract  ftota 
Bracton *8  treatise  f.  X2X  slightly  altered ;  it  is  very  possible  however  that  Bracton 
made  use  of  some  ordinance  or  set  of  official  instructions,"  P.  and  M.  ii  64X  n.  2 ; 
and  Gross  agrees  with  this  view.  Select  Coroners'  Rolls  (S.S.)  xxv  n.  8. 

'  Ibid  xxvii,  xxix. 

10  The  Eyre  of  Kent  (S.S.)  ii  98  note  from  the  record ;  Coke,  Fourth  Instit  27X. 

>i  Select  Coroners'  Rolls  (S.S.)  xxv ;  for  appeals  of  felony  see  vol.  ii  Bk.  tii  c  4 ; 
for  approvers,  i.e.  accused  persons  who  to  get  a  pardon  (mined  to  accuse  their 
accomplices  see  ibid ;  tot  abjuration  and  sanctuary  see  vol  iii  c  2  §  3. 

"Britton  i  8-xi. 
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held  by  him,  and  was  empowered  to  bind  over  witnesses  to 
appear  at  the  trial^ 

The  duty  which  was  imposed  upon  the  coroner  to  hold  an 
inquest  followed  from  the  fact  that  he  was  especially  bound  to 
safeguard  the  rights  of  the  crown.  In  order  to  saf^^ard  these 
rights  he  was  obliged,  in  many  cases  to  impanel  a  jury  and  hold 
a  court,  which  was  a  court  of  record,  to  enquire  into  their  exist- 
ence. Thus  he  must  hold  inquests  as  to  wreck,  as  to  royal  fish,' 
as  to  the  finding  of  treasure  trove,'  and  as  to  unexplained  death,^ 
because  in  all  these  matters  the  crown  was  pecuniarily  interested 
By  its  prerogative  it  was  entitled  to  wreck,  royal  fish,  and 
treasure  trove ;  and  the  death  of  a  man  might  bring  the  crown 
revenue  in  many  ways.  The  hundred  was  liable  to  a  fine  if 
Englishiy  could  not  be  proved;^  the  thing  which  caused  the 
death  was  forfeit  to  the  crown  as  a  deodand ;  *  the  chattels  of 
the  man,  if  a  suicide^  or  convicted  of  felony,  were  likewise 
forfeited® 

The  jury  which  the  coroner  must  impanel  in  order  to  make 
these  enquiries  consisted,  in  the  thirteenth  and  fourteenth  cen- 
turies, of  persons  taken  from  the  four  or  more  neighbouring 
townships  together  with  twelve  men  of  the  hundr^^  It  is 
clear  that  the  neighbouring  townships  were  more  likely  to 
know  the  fisicts  of  any  occurrence  dian  a  body  of  persons 
chosen  at  large  from  the  hundred;  and,  as  a  body  likely  to 
know  these  facts,  they  appear  in  the  Anglo-Saxon  and  Norman 
period.^®  Thus,  according  to  the  laws  of  Edward  the  Confessor,*^ 
the  finder  of  a  chattel  should  show  it  to  the  reeve  and  the 
men  of  the  township ;  and  the  reeve  should  give  notice  to  the 
four  neighbouring  townships.  The  coroners'  rolls  show  that 
duties  of  a  very  miscellaneous  character  were  imposed  on  the  four 
neighbouring  townships ;  ^'   and  we  shall  see  diat  they  played 

'  I,  3  Philip  and  Mary  c.  13  §  5,  superseded  by  7  George  IV.  c.  64  f  4  contain- 
ing similar  provisions ;  below  296. 

*  For  royal  fish  see  Constable's  case  (1601)  5  Co.  Rep.  at  f.  108  b ;  Forsyth, 
Cases  and  Opinions  on  Constitutional  Law  178-179. 

'  Below  86-87.  *  Below  86. 

•Above  II. 

*Vol  ii  Bk.  ii  Pt  II.  |  2;  cf.  Holmes,  Common  Law  24-26. 
'  Eyre  of  Kent  (S.S.)  i  iii.  •Vol.  iii  c.  i  §  3. 

•  "  The  four  vills  and  the  twelve  men  seem  often  to  be  regarded  as  two  distinct 
bodies ;  their  verdicts  may  be  given  separately.  Then  a^^ain  each  vill  may  make 
Its  own  statement ;  or  the  vills  may  find  a  verdict  collectively  and  severally.  The 
number  of  persons  from  each  villata  seems  to  have  been  mdeterminate  ...  as 
many  were  summoned  as  were  deemed  sufficient  for  the  inquest,**  Select  Coroners* 
Rolls  (S.S.)  XXX,  xxxi. 

'*  Ibid  xxxviii  citing  Ethelred*s  Laws  iii  15. 

^*  c.  24 ;  for  these  laws,  which  probably  come  from  Henry  I.*s  rcimi,  see  vol.  ii 
Bk.  iii  c.  2 ;  for  the  liability  of  finders  who  did  not  give  up  the  goods  found,  see 
Eyre  of  Kent  (S.S.)  i  81, 146. 

^3  Select  Coroners*  Rolls  (S.S.)  xxxvii-xl. 
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some  part  in  the  development  of  the  petty  juiy.^  In  later  law 
the  coroner's  jury  came  to  be  chosen,  like  the  odier  juries  em- 
{doyed  by  die  courts  of  common  law,^  from  the  body  of  the 
county.'  It  is  a  jury  which  is  interesting  historically  because  it 
is  die  most  important  modem  survival  of  die  many  juries  which 
were  once  emplo)fed  to  answer  questions  whidi  related  rather  to 
the  administrative  than  to  die  judicial  work  of  government^ 

Changes  in  the  judicial  system  and  changes  in  substantive  law 
rendered  obsolete  many  of  the  duties  of  the  coroner.  When  the 
general  eyre  ceased,^  his  rolls  ceased  to  be  of  such  great  im- 
portance to  the  itinerant  justices ;  and  the  abolition  of  criminal 
appeals,  approvers^  sanctuary,  and  abjuration,  and  the  practical 
abolition  of  outlawry  took  away  many  of  his  duties.  The 
Coroner^s  Act  of  1885 '  expressly  abolished  others.  Thus 
section  44,  after  repeating  the  old  prc^bition  against  holding 
the  pleas  of  the  crown,  goes  on  to  provide  that  he  shall  not 
"  hold  inquests  of  royal  fish  or  of  wreck,  nor  of  felonies,  except 
felonies  on  inquisitions  of  death ;  and  he  shall  not  enquire  of 
the  goods  of  such  as  by  the  inquest  are  found  guilty  of  murder 
or  manslaughter,  nor  cause  them  to  be  valued  and  delivered  to 
the  township."  His  chief  surviving  duty  is  to  act  for  the  sheriflT 
in  executing  process  in  cases  where  the  sheriff  has  an  interest  in 
die  proceedings  ;  and  the  diief  functions  performed  at  his  court 
are  to  hold  inquests  in  cases  of  unexplained  deadi,  and  as  to  the 
concealment  of  treasure  trove.  The  holding  of  the  former  kind 
of  inquest  is  by  far  his  most  impcntant  function ;  and  it  is  a 
curious  illustration  of  how  a  procedure,  invented  for  one  purpose, 
has  come,  in  a  changed  order  of  society,  to  be  used  for  another. 
Such  inquests  are  now  held,  not  to  safi^[uard  the  pecuniary 
interests  of  the  crown,  but  to  aid  the  administration  of  justice  by 
careful  enquiry  into  the  circumstances  of  any  suspicious  death. 
The  holding  of  inquests  into  the  concealment  of  treasure  trove  ^ 

iBdow323.  sBeIow332.  » Hale,  P.C  S  167. 

^  Below  3x3-3x4;  imder  janes  of  this  sort  may  be  dassed  fht  inquest  of  office — 
an  enquiry  bdd  by  some  official  or  by  spedal  commissioners  by  means  of  a  jury  of 
uncertain  number,  concerning  any  matter  wliidi  entitles  the  long  to  any  property 
real  or  personal,  BL  Comm.  iii  258-260. 

•  Below  272.  •  50,  5X  Victoria  c  71. 

^  **  Treasure  trove»  is  where  any  g^d  or  silver  in  coin,  plate,  or  bullion,  is  found 
concealed  in  a  bouse  or  in  the  earth,  or  other  private  place,  the  owner  thereof  being^ 
unknown,  in  v^ch  case  the  treasure  belongs  to  the  king  or  his  grantee,  having  the 
frandiise  of  treasure  trove ;  but  if  he  that  laid  it  be  known  or  discovered  afterwards, 
the  owner  and  not  the  king  is  entitled  to  it ;  this  prerogative  right  only  applying  in 
the  absence  of  an  owner  to  daim  the  property,  u  the  owner,  instead  of  mding  the 
treasure,  casually  lost  it,  or  purposely  paurted  with  it,  in  such  a  manner  that  it  is. 
evident  he  ioteiided  to  abandon  tiie  property  altogether  .  .  .  the  first  finder  is  en- 
titled to  the  property  .  .  .  and  the  king's  prserogative  does  iKit  in  this  respect 
obtain.  So  tnat  it  is  the  hiding,  and  not  the  abandonment  of  the  property  that  en> 
titles  the  king  to  it,*'  Chitty,  Prerogative,  X52. 
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is  a  much  less  important  duty.  And  it  ^ould  be  noted  that 
the  coroner  has  power  only  "  to  enquire  of  treasure  that  is  found, 
who  were  the  finders,  and  who  is  suspected  thereof"  He  cannot 
enquire  into  the  title  of  the  crown,  as  that  does  not  depend  upon 
the  findingiof  the  jury.^ 

II.  The  Franchise  Courts 

We  have  seen  that  in  the  Norman  and  Angevin  period  there 
was  already  a  tendency  to  distinguish  the  franchise  jurisdiction 
which  rested  upon  royal  grant  from  the  purely  feudal  jurisdiction 
which  rested  upon  tenure.'  The  growth  of  the  jurisdiction  of 
the  Curia  Regis  intensified  this  tendency.  Bracton,  as  we  might 
expecty  states  in  a  form  which  was  exaggerated  for  his  time  the 
theory  that  all  jurisdiction  flows  from  the  crown.  "Pax  et 
justitia,"  he  says,  belong  to  the  crown.  Like  a  res  sacra  or  a  free 
man  they  cannot  be  bought  or  given.  It  is  true  that  we  see  sac  and 
soc,  visus  francpledgii,  judicium  latronum,in  the  hands  of  private 
persons.  But  these  persons  hold  them  as  royal  justices.  These 
things  are,  so  to  speak,  res  quasi  sacrae,  which  can  be  alienated 
only  to  royal  justices.'  In  all  cases  those  who  claim  to  exercise 
these  rights  must  show  an  express  grant  Length  of  user,  with- 
out such  grant,  so  far  from  giving  a  title,  aggravates  the  offence.^ 
"Nullum  tempus  occurrit  r^i."*  Bracton's  theory  was  in  his 
day  prophetic  rather  than  true.*  The  reign  of  Henry  III.  was  a 
troublous  time.  The  older  franchises  were  exploited  to  the 
uttermost  It  is  true  that  their  meaning  was  becoming  obscure 
owing  to  the  growth  of  the  newer  legal  terms  and  ideas  which 
the  lawyers  of  the  Curia  Regis  were  spreading  over  the  country.^ 
But  we  get  the  rise  of  newer  franchises  in  the  newer  legal  phrase- 
ology. Amerciamenta  hominum,  catalla  felonum,  retumus 
brevium  were  granted  or  assumed.'  Feudal  ideas  formed  the 
political  atmosphere  of  the  Middle  Ages,  and  feudal  ideas  meant, 
as  we  have  seen,  the  distribution  of  political  power  among  the 
larger  landowners.  The  lai^;er  landowners  either  assumed  or 
procured  the  grant  to  themselves  of  the  new  processes  and  powers 

1  Attorney-General  v.  Moore  [1893]  x  Cb.  676 ;  ct  Attorney-General  v.  Tnisteet 
of  the  British  Mnsenm  [1903]  2  Ch.  598. 

*  Above  28.  *Ff.  Z4a;55b. 

*  Ff.  5S  b ;  14  a,  **  dintiimitas  enim  temporis  in  hoc  catu  injuriam  non  minuit 
sed  auffet.'* 

*  There  it  a  statement  of  this  principle  in  the  case  of  the  Bt^op  of  Sabina  v. 
Bedewpkdt  (x|07)  Sdcct  Pleas  before  the  Council  (S.S.)  25. 

•P.  and  If.  i559. 

^  Ibid  i  560,  561,  574;  Select  Pleas  in  Manorial  Courts  xxii,  xxiii. 

*  P.  and  M.  i  570,  571.  Their  hindrance  to  the  administration  of  the  criminal 
law  is  wen  illustrated  by  the  state  of  things  in  the  parts  of  Northumberland  which 
bordered  on  the  Palatinate  of  Durham,  Northumberland  Astixe  Rolls  (Surt.  Soc)  xix. 
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of  die  Curia  Regis ;  so  that  under  weak  kings  like  Henry  III.  or 
Henry  VI.  even  the  anti-feudal  organization  of  the  central  govern- 
ment could  easily  be  turned  to  ieudal  uses. 

Thus  when  Edward  L  came  to  the  throne  he  found  that  this 
assumption  of  private  jurisdiction  had  gone  to  considerable 
lengths.  In  1274  he  sent  out  commissioners  to  enquire  into 
these  usurpations  of  the  royal  rights.^  The  results  of  these 
enquiries  are  embodied  in  the  Hundred  Rolls.  They  give  us 
information  respecting  the  franchise  jurisdictions  of  the  thirteenth 
century  similar  to  the  information  given  to  us  by  Domesday 
respecting  the  fiscal  system  of  the  eleventh  century.  Upon  the 
information  so  obtained  Edward  I.  founded  his  Quo  Warranto 
enquiries.'  He  sent  out  commissioners,  furnished  with  copies 
of  the  Hundred  Rolls,  to  enquire  by  what  warrant  different 
landowners  were  exercising  their  jura  regalia.*  The  king's 
pleaders  adopted  Bracton's  theory  to  its  fullest  extent  If  no 
charter  could  be  produced  they  at  once  claimed  judgment  for 
the  crown.  If  charters  were  produced  they  minimized  the  effects 
of  all  those  which  were  not  expressed  in  the  proper  technical 
terms.* 

For  many  of  the  older  franchises  no  charters  could  be  shown, 
as  charters  were  not  common  in  Anglo-Saxon  times;  and,  as 
we  have  seen,  the  Norman  lords  had  been  tacitly  allowed  to 
assume  the  private  jurisdiction  of  their  predecessors.^  Conse- 
quently the  proceedings  of  the  royal  commissioners  aroused  so 
much  resentment  amongst  the  barons  and  other  landowners  that 
in  the  end  the  king  was  obliged  to  consent  to  a  compromise. 
In  1 290  the  two  Statutes  of  Gloucester  ^  allowed  that  possession 
without  interruption  from  the  b^inning  of  Richard  I.'s  reign 
should  confer  a  good  title ;  that  old  charters  should  be  adjudged 
according  to  their  form  and  tenor ;  and  that  those  who  had  lost 

^  Rotuli  Hundredonim  (Rec.  Com.)  Introd. ;  Stq>hen,  H.C.L.  i  126-133  ;  App. 
XIX.  A  and  B. 

'  Writs  were  issued  against  the  persons  where  the  juries  had  found  them  in 
possession  of  franchises,  etc.,  and  **  nesciunt  quo  warranto ;  **  or  they  came  in  under 
the  general  proclamation  directed  by  the  Statute  of  Gloucester  of  1278 ;  in  Gloucester 
and  Lincoln  the  results  of  the  Quo  Warranto  proceedings  are  entered  in  another 
hand  on  the  Hundred  Rc^s ;  for  illustrations  see  App.  XIX.  C. 

'  Placita  de  Quo  Warranto  (Rec.  Com.).  The  cases  were  sometimes  adjourned 
"  coram  rege  "  or  '*  coram  rege  m  Parliamenta" 

*  P.  and  M.  i  559-561 ;  Select  Pleas  in  Manorial  Courts  xxii-xxiv. 

'  Ibid  xxiii-xxvii ;  P.  and  M.  i  567 ;  the  more  serious  franchises  were  usually 
prescribed  for ;  thus  **  The  Bishop  of  Durham  spoke  of  £g£nth,  the  Archbishop  of 
York  received  his  gallows  from  mthelstan,  prescribed  to  coin  money,  and  could  not 
or  would  not  show  anything  beyond  long  seisin  in  support  of  many  of  the  famous 
privileges  of  Ripon  SLnd  Beverley ; "  Coke,  Second  Instit.  281,  distinguishes  fran- 
chises which  can  be  claimed  by  usage  and  those  which  require  a  charter  to  warrant 
them — the  second  are  the  more  mo£m  class  e^g.  felons*  or  outlaws*  goods. 

*  z8  Edward  I.  Stats.  2  and  3. 
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their  franchises  since  the  preceding  Easter  "according  to  the 
course  of  pleading  in  the  same  writ  heretofore  used'^  should 
have  restitution. 

Both  the  king  and  the  owners  of  franchises  gained  some- 
thing. 

The  theory  of  the  king  and  his  lawyers,  that  no  franchise  could 
<cxist  except  by  virtue  of  a  rc^al  grant,  became  the  law  for  the 
future  And  the  law  was  rigidly  enforced  in  litigation  before 
the  ordinary  courts/  and  more  especially  at  the  general  eyre 
The  control  of  the  general  eyre  over  franchise  holders  was  very 
strict ;  and  it  was  exercised  in  several  different  ways.  Firstly, 
the  enquiries  as  to  franchises  contained  in  the  Hundred  Rolls 
were  made  part  of  the  articles  of  the  eyre.'  Secondly,  at  the 
•ejn-e  all  franchise  holders  must  appear  and  make  their  claims.' 
If  they  did  not  so  appear  and  claim,^  or  if  they  appeared  and 
claimed  too  much,^  they  ran  serious  risks  of  losing  their  franchises 
altogether,  either  then,  or  if  at  any  future  time  their  franchises 
were  called  in  question  by  a  writ  of  Quo  Warranto.  Thirdly, 
their  franchises  could  be  forfeited  if  either  mal-user  *  or  non-user  ^ 
could  be  proved.  Fourthly,  it  was  laid  down  that  a  franchise, 
other  than  a  franchise  appurtenant  to  land,  was  not  assignable 
by  the  grantee*  Fifthly,  it  had  been  settled  in  Edward  I.*s 
rdgn  that  a  franchise  would  not  be  allowed  if,  in  the  opinion  of 
the  court,  it  could  not  lawfully  be  granted  by  the  crown.^ 
Sixthly,  the  extent  of  the  jurisdiction  conferred  by  the  franchise 
was  always  determinable  by  the  common  law  courts.^^  It  is 
clear  that  control  of  this  kind  rendered  the  silent  usurpation  of 
franchises  on  a  large  scale  impossible 

^  The  mediaBval  learning  on  this  point  is  summed  up  by  Coke  in  the  case  of  the 
Abbot  of  Strata  Marcella  (1592)  10  Co.  Rep.  24  a ;  see  ff.  28  a,  b. 

*  Eyre  of  Kent  (S.S.)  i  xl  ;  see  e.g.  Art.  72,  ibid  i  35,  which  corresponds  to 
Art.  8  in  the  Hundred  Rolls,  ^p.  XIX. ;  for  the  general  eyre  suid  the  articles  of  the 
«3rre  see  below  365  seqq.  269. 

'  Eyre  of  Kent  (S.S.)  i  xxxi ;  and  see  the  writ  of  general  summons,  ibid  i  3. 

*  Ibid  iii  174 — the  claimant  made  default  with  the  result  that  the  franchise  was 
taken  into  the  king's  hand,  and  Staunton,  J.,  said,  **  if  he  replevy  not  these  franchises 
within  this  eyre  he  will  lose  them  for  ever ;  *'  ibid  iii  183 — counsel,  in  answer  to  a 
plea  of  prescription,  said  that  the  franchises  in  question  were  not  claimed  at  the 
last  eyre ;  Y.B.  4  Ed.  II.  (S.S.)  94  psr  Passeley  arg. 

'  **  If  a  man  claims  to  have  a  more  extensive  franchise  in  a  city  than  he  has 
warrant  for,  and  it  be  shown  by  independent  testimony  or  by  his  own  charter  that 
he  has  not  the  franchise  after  such  fashion,  he  shall  be  deprived  of  it,  and  the 
franchise  shall  be  seized  into  the  king's  hand,*'  Eyre  of  Kent  (S.S.)  iii  193. 

*Y.B.  30,  31  Ed.  I.  (R.S.)  500— excessive  user  of  franchise  of  infangthet; 
Eyre  of  Kent  (S.S.)  i  128-129 ;  cL  ibid  iii  172  /#r  Hartlepool  arg, 

7  Eyre  of  Kent  (S.S.)  iii  178/^  Hartlepool  org. 

"  Y.B.  30,  31  Ed.  I.  (R.S.)  220-222  per  Mutford  org. ;  Eytt  of  Kent  (S.S.)  iu 
x8o/«r  Spigumel,  J. ;  ibid  z8x,  183. 

•Y.B.  2Z,  22  Ed.  I.  (R.S.)  55-56 /#r  Gislingham,  J. 

*^See  e.g.  Y.B.  5  Ed.  II.  (S.S.)  164, 206-207 ;  for  the  control  exercised  by  means 
of  the  prerogative  writs  see  below  226-231. 
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On  the  other  hand  the  title  of  frandiise  holders  who  could 
show  a  good  title  was  secured.  Such  title  could  be  shown 
firstly  by  charter ;  and  this  was  the  easiest  method  of  proving 
a  title,  and  the  most  favourably  rq^arded  by  the  court^  Secondly 
by  prescription  under  the  statutes  of  1 290.'  Thirdly  by  proof 
that  the  grantee  had  paid  a  rent  for  it  to  the  &cchequer.' 
Many  persons  were  able  to  show  a  good  title  to  franchises  of 
many  varied  kinds — and  some  of  them  were  extensive.  Thus 
in  1 31 3-1 314  the  Abbot  of  Battle  made  good  his  claim  that  a 
special  eyre  should  be  held  for  his  liberty  at  Wye  ;^  and  at  die 
same  eyre  the  city  of  Canterbury  made  good  its  claims  to  many 
franchises.^  In  later  Year  Books  we  often  come  across  cases 
where  the  existence  of  a  franchise  is  admitted  or  allowed  ;*  and 
new  franchises  were  not  infrequently  granted.^  For  these  reasons 
the  number  and  variety  of  the  franchise  jurisdictions  which 
existed  in  England  during  the  Middle  Ages,  and  survived  right 
down  to  modern  times,  is  very  lai^e.  Some  of  them  have 
played,  and  a  few  still  play,  an  important  part  in  our  judicial 
system ;  others  have  always  been  nothing  \mt  humble  additions 
to  it ;  and  others  have  long  been  merely  picturesque  features  in 
the  legal  landscape.  What  then  is  the  reason  for  the  existence 
and  the  long  life  of  so  many  of  these  fianchise  jurisdictions? 

The  mechanism  of  the  central  government  in  a  mediaeval 
state  was  not  elaborate,  and  the  force  at  its  command  was  limited 
In  England,  it  is  true,  the  central  government  possessed  a  more 
elaborate  mechanism  and  had  a  greater  force  at  its  coounand 
than  any  other  state  in  Western  Europe ;  but  it  had  attained 
neither  the  elaborate  mechanism  nor  the  unlimited  force  of  a 
modern  state  Hence  the  state  still  found  it  necessary  to  dele- 
gate to  persons  or  to  communities  many  governmental  powers. 

1  *•  You  are  now  claiming  tbeae  franchises  by  prescription,  wherefore  we  bold 
that  you  cannot  now  amend  your  claim  as  yon  might  have  done  if  3^00  had  been 
claiming  them  by  a  charter,  which  would  have  been  evidence  for  the  consideration 
of  the  Court,*'  Eyre  of  Kent  (S.S.)  iii  187  p4r  Spigumel,  J.  If  a  claim  was  made  by 
charter  the  claimant  was  estopped  from  relying  on  any  other  title,  ibid  i  131. 

*  Above  88. 

*  **  I  think  that  such  a  service  (payment  of  half  a  mark  yearly)  is  as  good  a 
specialty  for  you  as  the  king's  charter  would  be,"  Eyre  of  Kent  (S.S.)  iii  182  p^ 
Spigumel,  J. 

«  nnd  i  Ixii  9,  28. 

*n>id  i  Ixiii  X3o-Z3X.  In  this  case  Staunton,  J.,  said  that  a  community 
claiming  by  prctscription  was  in  a  different  position  from  an  individual  claiming  in 
this  way,  *Quia  communa  mm  est  eafax  libirUUiSf  and  a  city  cannot  be  a  city 
unless  it  was  originally  constituted  by  grant  of  the  king;"  I  take  it  that  thtt 
means  that  a  mere  community,  not  created  a  city  by  r^d  grant,  cannot  own 
a  franchise;  that  therefore,  if  it  had  been  created  a  city,  it  could  only  own 
franchises  as  from  the  date  of  its  creation ;  and  that  conseqnenUy  it  was  difficult 
for  it  to  show  a  prescriptive  title. 

<  See  e.g.  Y.B.  14, 15  Ed.  IIL  (R.S.)  140.  ^  Bdow  132. 
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It  is  true  that  it  resumed  many  of  these  powers  at  a  later  date. 
But  this  method  of  exercising  state  control,  which  was  originally 
imposed  upon  the  state  by  its  own  weakness,^  gradually  came  to 
be  considered  so  obvious  and  natural  a  method  that  it  continued 
to  be  used  by  the  state,  even  after  the  state  had  begun  to  acquire 
something  like  its  modem  madiinery  and  strength ;  and,  owing 
to  the  uninterrupted  development  of  the  English  state,  the  fran- 
chises thus  created  have  had  perhaps  a  longer  life  in  England 
than  in  any  other  country  in  Europe;  Thus  franchise  jurisdic* 
tions  of  different  kinds  have  been  created  at  many  different 
periods  in  English  legal  history.  Some  of  them  still  exist ;  and 
others,  though  no  longer  existing,  survive  in  analogous  institu- 
tions which  are  their  modem  representatives. 

A  work  which  set  out  to  enumerate  and  to  describe  in  detail 
all  these  franchises  would  occupy  many  volumes ;  and  even  an 
attempt  to  summarize  such  a  work  would  be  out  of  place  in  a 
history  of  English  law.  All  that  can  be  here  attempted  is  a 
classification  of  the  principles  which  underlie  the  leading  classes 
of  these  franchises,  and  a  short  description  of  some  of  the  more 
important  specimens.  From  the  point  of  view  of  the  principles 
which  underlie  these  various  franchise  jurisdictions  it  is  possible 
to  divide  them  into  the  following  five  groups : — 

(i)  "In  early  history,"  says  Maitland,'  "the  king  appears  as 
first  of  all  franchise  holders,  the  first  in  point  of  greatness  and 
the  first,  it  may  well  be,  in  point  of  time."  Indeed,  from  the 
mediaeval  point  of  view,  the  prerogative  itself  was  a  species  of 
liberty  or  peculiar  royal  law,  which  placed  the  king  outside  the 
ordinary  law,'  just  as  die  land  over  which  a  franchise  exists  is  out- 
side die  ordinary  law.  This  idea  can  be  plainly  seen  in  the  inci- 
dents of  tenure  in  ancient  demesne,  whidi  got  and  kept  its  peculiar 
character  because  the  land  so  held  had  belonged  to  the  king  on  the 
day  in  which  Edward  the  Confessor  was  alive  and  died.^  It  can 
be  seen  also  in  certain  minor  jurisdictions  such  as  those  exercised 
by  the  clerk'  of  the  market  of  the  king's  palace,^  by  his  escheators,^ 
by  the  court  of  the  Marshalsea,^  and  by  certain  oificials  em- 
powered by  statute  to  take  cognizance  of  crimes  committed  in 
the  king's  palaces  or  places  where  he  was  residing.^  But  in  the 
realm  of  jurisdiction  this  idea  did  not  bear  much  fmit.  The 
king's  courts  at  an  early  date  became  in  tmth  courts  of  common 
law;   and  therefore  the  king's  privil^es  and  franchises   were 

'  Above  17, 18.  *  P.  and  M.  i  3(57. 

•  Vol.  ii  Bk.  ill  c.  5 ;  vol.  iti  c.  4  |  x. 

« Ibidc  z  §  13.  'Coke,  Fourth  Instit  c.  6z. 

•  Ibid  c  43.  "*  Ibid  c.  x8 ;  below  208. 

•  Cdcc,  Fourth  Initit,  cc  20,  ax ;  3  Henry  VII.  c.  14 ;  33  Henry  VIII.  c  X2. 
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guarded  and  applied  by  them  as  a  part  of  the  common  law. 
There  is,  however,  one  notable  exception.  The  king  did  assume 
and  exercise  an  important  franchise  jurisdiction,  separate  from 
the  common  law,  over  the  royal  forests ;  ^  and  the  causes  for 
the  assumption  and  permanence  of  this  jurisdiction  are  not  far 
to  sedc  The  Norman  and  Angevin  kings  were  mighty  hunters ; 
and  their  successors  have  usually  been  sportsmen.  Their  powers 
over  the  forests  both  secured  their  free  enjoyment  of  the  pleasures 
of  the  chase,  and  gave  them  valuable  financial  and  jurisdictional 
rights. 

(2)  The  second  and,  in  the  Middle  Ages,  by  far  the  most 
important  group  of  frandiise  jurisdictions  are  those  which 
belonged  to  the  landowners.  They  were  in  truth  die  natural 
concomitants  of  a  feudal  state ;  and,  as  the  political  ideas  of 
feudalism  were  shared  by  king  and  landowner  alike,  such  fran- 
chises naturally  sprang  up.  But  the  early  centralization  of  the 
English  government,  the  precocity  of  the  development  of  the 
common  law,  and  the  scattered  domains  of  the  larger  landowners, 
prevented  the  growth  of  numerous  compact  principalities  such  as 
we  see  abroad.  There  are  indeed  instances  of  such  principalities. 
There  are  the  Palatinates  of  Durham,  Lancaster,  and  Chester, 
and  the  extensive  franchises  of  the  Lords  Marchers  of  Wales ; 
and,  closely  connected  with  Chester  and  the  Lords  Marchers,  is 
the  principality  of  Wales,  which,  from  the  reign  of  Edward  L, 
has  usually  been  the  appanage  of  the  king's  eldest  son.'  There 
were  also  the  large  liberties  of  Ely,'  Pembroke,^  and  Hexham,^ 
and  the  jurisdictions  of  the  Wardens  of  the  Marches  between 
England  and  Scotland,*  which  may  be  compared  to  the  counties 
Palatine.  But,  for  the  most  part,  the  franchises  enjoyed  by  the 
landowners  were  of  a  much  humbler  kind,  and  were  enjoyed  in 
conjunction  with  such  feudal  and  manorial  jurisdiction  as  was 
left  to  them  by  the  royal  courts.^ 

^  Below  94-107.  •  Below  118. 

*  Coke,  Fourth  Instit.  c.  39 ;  Webb,  Local  Oovemxnent,  the  Parish  and  the  County 
314,  316,  317 ;  it  is  sometimes  called  a  county  Palatine,  e.g.  in  5  Elizabeth  c.  23 
§  iz ;  its  judicial  organixation  was  assimilated  to  that  of  the  rest  of  the  county  by 
7  William  IV.  and  i  Victoria  c.  53. 

^It  dates  from  1x38  when  Gilbert  Clare  was  made  earl  by  Stephen,  Tout,  The 
Welsh  Shires,  Y.  Cymmrodor  ix  205 ;  Coke,  Fourth  Instit.  c.  40 ;  Webb,  op.  dt. 
313  n.  2 ;  it  was  assimilated  to  an  ordinary  county  by  27  Henry  VIII.  c.  26  §  14  ; 
Tout,  op.  cit.  205,  208-210  points  out  that  Glamorgan  occupied  a  similar  position, 
thouffh  never  called  a  county  Palatine. 

"Coke,  Fourth  Instit.  c.  31 ;  Webb,  op.  cit.  313  n.  2 ;  it  is  called  a  county 
Palatine  in  several  statutes  ;  but,  as  Webb  says,  **  as  such  it  proved  an  obstacle  to 
the  effective  administration  of  the  county  of  Northumberland  after  the  Northern 
Rebellion.  For  this  reason  the  reputed  Palatinate  was  abolished  by  14  Elizabeth 
«.  13,  and  was  reduced  to  the  position  of  a  private  franchise  of  the  crown  within  the 
county  of  Northumberland.** 

*  Coke,  Fourth  Instit.  c  67 ;  they  disappeared  on  the  accession  of  James  L,  see 
4  James  I.  c.  z. 

'  Below  X32-Z38,  X76-X87. 


FRANCHISE  COURTS  98 

(3)  The  third  group  of  franchise  jurisdictions  are  the  boroughs. 
We  shall  see  that  there  are  boroughs  of  all  sorts  and  kinds,  from 
the  small  borough  which  is  hardly  distinguishable  from  the  rural 
manor  to  the  great  commercial  centre  which  becomes  a  county 
in  itself,  and  comprises  many  varied  franchises  both  governmental 
and  jurisdictional^ 

(4)  The  fourth  group  of  franchises  are  called  into  existence 
by  the  needs  of  commerce  and  industry.  The  most  important 
class  of  these  comprise  the  franchises  by  means  of  which  the  Law 
Merchant  of  the  Middle  Ages  was  administered.  They  include 
the  many  and  varied  powers  given  both  to  guilds  of  merchants 
and  craftsmen,  and  to  special  maritime  and  commercial  courts. 
With  them  I  shall  deal  in  a  later  chapter.^  A  second  class  of 
these  franchises  are  those  enjoyed  by  the  mining  industry  both 
in  the  Stannary  districts  of  Devon  and  Cornwall  and  in  other 
parts  of  England.^  A  third  class  comprises  powers  given  to 
commissioners  to  superintend  certain  matters  closely  related  to 
commerce  and  industry.  Thus  various  mediaeval  statutes  created 
and  gave  jurisdiction  to  commissioners  of  sewers ;  ^  and  under 
Henry  VIII.  we  can  see  the  b^innings  of  a  law  of  bankruptcy 
in  powers  given  to  commissioners  of  bankrupts.^  The  special 
jurisdictions  or  franchises  so  created  really  represent  the  transi- 
tion stage  between  the  mediaeval  franchise,  and  its  modem 
counterpart — the  grant  to  a  special  body  of  commissioners  of 
the  right  to  exercise  jurisdiction  over  a  particular  subject  matter 
which  demands  special  treatment*  Our  modern  l^islature 
tends  to  be  as  prodigal  in  the  creation  of  grants  of  this  kind  as 
mediaeval  kings  were  in  the  creation  of  semi-feudal  franchises  in 
favour  of  landowners ;  and  the  modern  official  tends  to  be  as 
anxious  as  any  mediaeval  landowner  to  increase  his  power  by 
their  acquisition  and  exploitation. 

(5)  The  last  group  of  franchises  I  shall,  for  want  of  a  better 
word,  call  professional  Churchmen  in  the  Middle  Ages  were,  as 
we  shall  see,^  governed  by  a  separate  law  and  separate  courts 
which  depended  not  on  the  king,  but  on  the  Pope ;  and,  even 
after  the  king  had  deposed  the  Pope  and  asserted  his  own  su- 
premacy, the  ecclesiastical  courts  and  ecclesiastical  law  continued 
to  be  and  still  are  very  separate  from  the  secular  law  and  secular 

^  Below  IBS' 151.  '  Below  530-543.  '  Below  I5z-i65. 

*  For  these  statutes  see  vol.  ii  Bk.  iii  c.  5 ;  and  c£  Coke,  Fourth  Instit.  c.  62, 
which  consists  mainly  of  a  comment  on  23  Henry  VIII.  c  5  which  in  his  day  was 
the  principal  statute  on  this  subject,  and  is  still  in  force,  see  Halsbury,  Laws  of  Eng- 
land ix  pp.  220-222. 

»  Below  470-473. 

*  Modem  instances  are.  The  Railway  and  Canal  Commission,  The  Income  Tax 
Commissioners,  The  Board  of  Agriculture  and  Fisheries. 

'  Below  582-583,  599*^3* 
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courts.  We  shall  see,  too,  that  both  the  common  lawyers  ^  and 
civilians,^  obtained  their  own  professional  organizations  and  a 
certain  jurisdiction  over  their  members.  The  physicians  in  Henry 
VIII/s  reign  obtained  similar  powers,'  which  were  much  discussed 
in  the  well-known  case  of  Dr.  Bonham}  The  army  was  r^^- 
lated  by  the  court  of  the  Constable  and  Marshal,^  and  the  navy 
by  the  court  of  Admiralty,*  both  of  which  courts  I  shall  de- 
scribe in  a  later  chapter  of  this  volume.  The  Universities  of 
Oxford  and  Cambridge  acquired  analogous  rights  to  discipline 
their  members  and  settle  their  disputes  in  their  own  special 
courts.^ 

These,  then,  are  the  main  groups  of  franchise  jurisdictions. 
From  them  I  propose  to  select  for  description  at  this  point  the 
five  following  specimens :  The  Royal  Forests ;  the  Franchises  of 
the  Landowners  ;  the  Boroughs ;  die  Stannaries ;  and  the  Courts 
of  the  Universities. 

The  Royal  Forests  * 

Manwood  *  thus  describes  a  forest.  "  A  Forest  is  a  certain 
territory  of  woody  grounds  and  fruitful  pastures,  privil^red  for 
wild  beasts  and  fowls  of  Forest,  Chase  and  Warren,  to  rest  and 
abide  in,  in  the  safe  protection  of  the  King,  for  his  princely 
delight  and  pleasure,  which  territory  of  ground,  so  privileged,  is 
meered  and  bounded  by  unremoveable  marks,  either  known  by 
matter  of  record,  or  else  by  prescription :  and  also  replenished 
with  wild  beasts  of  Venery  or  Chase,  and  widi  great  coverts  of 
Vert,  for  the  succour  of  the  said  wild  beasts,  to  have  their  abode 
in :  for  the  preservation  and  continuance  of  which  said  place, 
together  with  the  vert  and  venison,  there  are  certain  particular 
laws,  privil^es  and  officers,  belonging  to  the  same,  meet  for  that 
purpose,  that  are  only  proper  unto  a  Forest  and  not  to  any  other 
place."  The  forest  therefore  possesses  peculiar  officers,  peculiar 
courts,  and  a  peculiar  law.  It  is  from  the  point  of  view  of  these 
three  peculiarities  that  it  is  interesting  to  the  l^al  historian.  I 
shall  first  describe  the  forest  organization  as  it  existed  in  the 
thirteenth  century,  and  then  sketch  the  gradual  decay  of  that 
organization. 

>  Vol.  u  Bk.  ui  cc.  4  and  5.  *  Vol  hr  Bk.  iv  Pt.  I.  c.  i. 

•  14, 15  Henry  VIII.  c.  5 ;  i  Mary  c.  9. 

« (1610)  8  Ca  Rep.  113  b.  »  Below  573-578. 

•  Below  544-547.  ^  Below  i65-z76. 

'  On  the  whole  tabject  see  Manwood*8  Forest  Laws,  the  first  edition  of  which 
was  published  in  1598 ;  and  Select  Pleas  of  the  Forest  (S.S.)  by  G.  J.  Turner. 

•  Forest  Laws  (Ed.  1665)  40;  cf.  Dialogus  de  Scaccario  i  xii  (SeL  Ch.  206). 
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The  orgamzatian  of  the  forests  in  the  thirteenth  century. 

The  Carolingian  Capitularies  show  that  the  royal  forests  were 
then  a  royal  institution  controlled  by  special  officials.^  The 
Norman  dukes  took  over  this,  as  they  took  over  other  Prankish 
institutions ;  and  there  is  evidence  that  there  was  a  special  code 
of  forest  law  in  Normandy  in  the  time  of  William  I.*  Thus  the 
forest  law  can  ultimately  be  traced  back  "  to  the  Prankish  forest 
ban."*  This  law  was  introduced  by  William  into  England  ;  and 
with  it  came  the  Norman  forest  organization  and  officials.^  Of 
their  oppressive  character  the  chroniclers  leave  us  in  no  doubt  ;^ 
and  the  growth  of  the  areas  subject  to  this  law  is  proved  by  the 
charters  of  Henry  I.  and  Stephen.*  The  forest  law  was  perhaps 
occasionally  enforced  by  the  sheriff  in  the  early  Norman  period ;  ^ 
but,  from  Henry  I.'s  reign  onwards,  it  was  probably  always  en- 
forced by  special  justices  of  the  forest*  By  Henry  H.'s  reign  it 
is  clear  that  the  organization  of  the  forests  and  the  law  there  ad- 
ministered had  fallen  apart  from  the  organization  of  justice,  and 
from  the  law  of  the  rest  of  the  country.* 

Before  1238  the  forests  were  sometimes  under  the  charge 
of  several  justices,  but  generally  under  one  Chief  Justice  of  the 
Forest  In  1238  they  were  divided  into  two  provinces  according 
as  they  lay  to  the  north  or  south  of  the  Trent  Over  each  forest 
a  justice  was  appointed.  They  were  responsible  for  the  whole 
administration  of  the  forests ;  and  they  were  allowed,  and  in  fact 
obliged  to  do  their  work  by  deputies,  appointed  sometimes  by 
the  crown  and  sometimes  by  the  justice. ^^  By  the  end  of  the 
fourteenth  century  all  the  duties  of  the  justices  were  performed 
by  these  deputies,  and  their  office  had  become  a  sinecure.  These 
duties  included  the  holding  of  inquisitions  as  to  the  general  state 
of  the  forests,  and  as  to  the  expediency  of  royal  grants,  and  the 
release  on  bail  of  prisoners  accused  of  breaches  of  the  forest  laws.^^ 

Over  particular  forests,  or  particular  groups  of  forests,  were 

1  Petit- Dutaillis,  Studies  in  Constitutional  History  ii  i66. 

*  Haskins,  Norman  Institutions  X03.  '  Ibid  48. 

«  Petit-DutailUs,  ii  167.  >  Ibid  168, 169. 

*  Ibid  170,  Charter  of  Henry  I.  f  10 ;  Second  Charter  of  Stephen. 

"^  W.  A.  Morris,  Office  of  Sheriff,  E.H.R.  xxxiii  160  n.  122,  163  n.  157,  citing 
H.  W.  C.  Davis,  Regesta,  i  xxxi. 

'  Petit-Dutaillis,  ii  172-177 ;  as  is  there  pointed  out,  it  may  well  be,  as  Lieber- 
mann  has  suggested,  that  the  information  as  to  the  forests  contained  in  the  Leges 
Henrici  Primi  may  be  a  fragment  of  instructions  given  by  Henry  I.  to  the  justices  of 
the  forest ;  further,  the  Pipe  Rolls  and  the  charters  prove  that  there  was  then  a 
special  forest  law  and  forest  organization ;  probably  it  was  enacted  in  a  Forest 
Asaize,  some  parts  of  which  are  reproduced  in  Henry  II. 's  Assize  of  Woodstock 
(1x84),  Sel.  Ch.  156-159. 

'  Dialogus  de  Scaccario  i  xi,  cited  below  99  n.  6. 

"  32  Heniy  VIII.  c.  35  gave  statutory  validity  to  the  practice. 

>^  Select  Pleas  of  the  Forest  (S.S.)  xiv-xvi ;  Manwood  488,  489. 
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placed  officials  generally  termed  Wardens.  They  were  the  exe- 
cutive officers  of  the  crown,  to  whom  the  royal  writs  relating, 
to  the  forest  business  were  addressed,  and  necessary  attendants 
upon  the  forest  courts.  In  fact,  their  position  with  regard  to  the 
forests  seems  to  have  been  somewhat  analogous  to  the  position  of 
the  sheriff  with  regard  to  the  shire.^ 

In  all  the  forests  there  were  a  varying  number  of  officers 
(usually  four)  elected  in  the  county  court,  and  styled  Verderers. 
Manwood  says  that  they  should  be  "  gentlemen  of  good  account,, 
ability,  and  living,  and  well  learned  in  the  laws  of  the  forest.'* 
Their  chief  duty  was  to  attend  the  forest  courts ;  they  served 
gratuitously ;  and  they  were  immediately  responsible  to  the 
crown.  Possibly  they  were  r^arded  as  a  check  upon  the 
Warden,  as  the  coroner  was  upon  the  sheriff.* 

Under  the  Wardens  there  were  a  varying  number  of  officials 
styled  Foresters.  They  did  the  work  of  a  modem  gamekeeper. 
In  theory  they  should  have  been  paid  by  the  Wardens.  In  fact 
they  often  paid  the  Wardens  to  allow  them  to  exercise  an  office 
which  gave  abundant  opportunities  for  the  oppression  of  the  in- 
habitants of  the  forest' 

In  each  forest  there  were  usually  four  Agisters,  whose  duty 
it  was  to  collect  the  money  due  for  the  agistment  and  pannage  of 
cattle  and  pigs  in  the  king's  demesne  forests.^ 

The  king  was  not  the  absolute  owner  of  all  the  lands  in  the 
forests.  The  owners  of  such  lands  could  use  them  as  they  pleased^ 
subject  to  the  condition  that  they  could  do  nothing  which  would 
interfere  with  the  beasts  of  the  forest  "  In  precise  language, 
they  could  not  make  essart,  purpresture,  or  waste  without  the 
king's  licence."  ^  The  owners  of  such  lands  appointed  persons 
called  Woodwards,  whose  duty  it  was  to  protect  the  property  of 
their  masters,  and  also  to  protect  the  king's  venison.     Tlieir  ap- 

^  Select  Pleas  of  the  Forest  (S.S.)  xvi-xix.  They  were  either  appointed  by  letters 
patent  and  held  office  during  the  king's  pleasure,  or  they  were  hereditary  wardens ; 
they  were  sometimes  called  stewards,  bailiffs,  or  chief  foresters. 

'Manwood  403-407;  Coke,  Fourth  Instit.  292,  293;  Select  Pleas  xix,  xx; 
F.N.B.  164  c. 

'  Manwood  428-439 ;  Coke,  Fourth  Instit.  293 ;  Select  Pleas  xx-xxiv.  There 
were  several  varieties ;  Manwood  at  p.  428  says,  **  Siome  such  foresters  are  forestera 
in  fee  and  have  the  same  office  to  them  and  to  their  heirs,  paying  unto  the  king  a 
certain  fee  farm  or  rent  for  the  same  .  .  .  and  there  are  some  other  foresters  of  the 
king  that  have  their  office  but  for  term  of  their  life  only :  and  again  there  are  some 
foresters  of  the  lung  that  have  their  office  by  letters  patent  from  the  king  .  .  . 
durante  bene  placito  only.** 

*  Fourth  Instit.  293  ;  Select  Pleas  xxv. 

'  Ibid  xxiv.  An  issart  was  the  destruction  of  the  forest  and  the  reduction 
of  it  to  a  state  of  cultivation,  Dialogus  de  Scaccario  i  xiii  (Sel.  Ch.  206);  Man- 
wood  at  p.  Z54  says  that  it  was  '*  the  greatest  offence  and  trespass  of  all  other.** 
A  pufPf$sture  means  an  encroachment  on  the  forest,  Dialogus  ii  x  (Sel.  Ch.  225)  ; 
Dyer  pi.  45  p.  240  b.  Waste  is  when  any  tenants  within  the  forest  abused  any 
rights  they  had,  e.g.  the  right  of  lopping  wood.  Select  Pleas  Ixxxiii. 
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pointment  must  always  have  the  sanction  of  the  justice  of  the 
forest^ 

Certain  land  once  forming  part  of  the  forest,  but  disafforested 
in  consequence  of  a  perambulation  to  ascertain  the  boundaries  of 
the  forest,  was  under  the  control  of  officials  called  Rangers.  We 
do  not  hear  of  them  till  the  end  of  the  fourteenth  century.*  Their 
duties  were  limited  to  these  districts,  outside  the  forest,  known 
technically  as  purlieus.  They  were  officials  **  of  the  forest,  but  not 
within  the  forest."  Their  office  •*  doth  chiefly  consist  in  ranging 
and  walking  of  the  pourall^es,  and  in  safe  conducting  of  the  wild 
beasts,  that  they  shall  there  find,  into  the  forest  again,  and  also 
in  presenting  of  all  offenders  and  unlawful  hunters,  and  of  their 
trespasses  and  offences,  which  they  have  done  within  the  poural- 
lies."* 

These  were  the  chief  officials  of  the  forest  Their  powers  and 
jurisdiction  were  exercised  in  peculiar  courts,  the  arrangement 
and  procedure  of  which  present  certain  features  of  resemblance 
both  to  the  communal  courts,  and  to  the  courts  of  the  justices  in 
eyre,  as  they  existed  in  the  thirteenth  century. 

(i)  The  court  of  Swanimote.  The  word  Swanimote  has  been 
applied  to  different  courts  at  different  periods  in  the  history  of 
the  forest  law.  Origrinally  it  meant  a  court  which,  according  to 
the  Charter  of  the  Forest,  met  three  times  a  year,  for  the  purpose 
of  business  connected  with  agistment,  pannage,  and  fawning.^ 
It  would  appear  that  Manwood  confused  this  court,  held  at  these 
times,  with  the  inquisitions,  held  to  enquire  into  trespasses  to 
vert  and  venison,  to  which  the  term  Swanimote  was  often 
applied.^ 

(2)  The  court  of  Attachment*  This  was  a  court  which  was 
held  every  forty  days  by  the  verderers  to  view  the  attachments 
by  the  foresters  for  offences  against  the  vert  and  the  venison. 
The  jurisdiction  of  the  court  was  small.  It  could  only  take  cog- 
nizance of  small  trespasses  to  the  vert  Larger  trespasses  were 
enrolled  and  heard  by  the  justices  in  eyre.     In  such  cases  the 

'  Select  Pleas  xxiv,  xxv.  '  Ibid  xxv.  *  Manwood  396-398. 

«§  8  (Sel.  Ch.  349) ;  Select  Pleas  xxvii  seqc^. 

*The  term  was  so  applied  by  the  Ordinatio  Foreste  34  Edward  I.  St.  5  c.  z  ; 
see  also  Manwood  c  23 ;  at  pp.  478-485  he  gives  a  list  of  forty-five  articles  to  be 
enquired  into  by  the  court ;  these  clearly  belong  to  the  general  inquisition,  not  to 
the  Swanimote  as  defined  by  §  8  of  the  charter  of  1217 ;  the  term  also  seems  to  be 
uaed  in  Ms  sense  in  S.P.D.  1635  8a,  ccboodx  3a — a  precept  addressed  to  the  beadle  of 
the  forests  of  Essex  to  cause  a  Swanimote  to  be  held  at  Chelmsford  at  which  the 
forest  officers  and  the  reeve  and  four  men  from  each  vill  in  the  forest  were  to  appear ; 
and  the  beadle  was  to  bring  the  names  of  persons  sxmimoned,  and  the  names  of  all 
prisoners  in  his  custody. 

*  Forest  Charter  (1217)  (Sel  Ch.  349,  350)  §  8 ;  Manwood  401,  402,  443-450  ; 
C<Ae,  Fourth  Instit  289 ;  Select  Pleas  xxx  seqq.  The  ubiquitous  word  Swanimote 
is  sometimes  applied  to  this  court,  ibid  xxxvi. 

VOL-  1.— 7 
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offisttder,  if  an  infaabitant  of  the  forest,  found  pledges  to  appear 
at  the  eyre  ;  if  not  an  inhabitant  he  was  imprisoned  till  tiie  eyr^ 
or  till  released  by  the  Chief  Justice  of  the  forest  But,  according 
to  statute  of  Edward  IIL  and  Richard  II.'s  leigns,  sudi  inqsrison* 
ment  could  only  take  place  if  a  person  had  been  duly  presented 
by  officers  of  the  forest  and  oAer  law&il  men,  (m*  if  he  had  been 
taken  with  the  mainour.^ 

(3)  Special  and  Geiiefal  Inquisitions.^  According  to  the 
consuetudanes  et  a^isa  de  foresta,'  it  was  the  duty  of  liie  foresters 
and  verderers,  with  the  as»stance  of  1^  fosar  ndghbouring  town- 
sh^,  to  hold  an  enquiry  into  all  o&noes  committed  in  tbe  forest 
A  special  inquisition  was  held  whenever  the  conunission  of  an 
offence  was  discovered ;  for  iniifanrf*,  if  a  deer  were  found  dead 
in  the  forest,  or  if  greyhounds  were  found  straying  about  the 
forest.  The  persons  whcxn  the  town^ps  jncsented  as  guilty* 
were  attached  to  ^ppeajc  before  the  justices  in  eyre.  If  the  town- 
ships did  not  appear^  or  appeared  and  knew  nothii^  of  the  facts 
they  ware  amerced  at  the  eyre.  In  the  rdgn  of  Edward  L  these 
special  inquisitions,  held  to  enquire  into  particular  ofiiences,  gave 
place  to  general  inquisiti<ms,  held  for  the  purpose  of  enquiring 
into  any  oifences  which  had  been  committed  over  a  certain  district 
within  a  certain  time.  In  a  statute  oS  1 306  *  they  were  called 
5  wanimotes,  and  the  melhod  of  taking  the  inqui^tfon  was  defined. 
They  were  always  hdd  before  a  deputy  of  the  justice  of  the  forest, 
most  of  die  forest  officials,  and  a  jury.  All  offences  against  the 
forest  law,  or  misdoii^s  of  officials  could  be  presented  at  these 
inquisitions.^ 

(4)  The  Regard.*  Ihe  R^^rd  was  an  enquiry  held,  once 
every  three  years,  by  twelve  knights  diosen  for  the  purpose. 
The  subject  matter  of  their  enquiry  was  fixed  in  Heniy  IIL's 
reign.  The  most  important  articl^  of  their  enquiry  related  to 
e^sarts,  purprestures,  and  waste.  Persons  who  had  newly  essarted 
land,  or  who  were  guilty  of  making  purprestures  or  waste,  were 
dealt  with  by  the  justices  in  eyre.  Other  articles  dealt  with 
hawks  and  falcons,  mines,  harbours  in  the  forest  suitable  for  the 
export  of  timber,  honey,  underwood,  the  possessors  of  arrows, 
greyhounds,  or  other  things  likely  to  harm  the  deer. 

(5)  The  Eyre^     Just  as  the  whole   administration  of  the 

^  I  Edwacd  III.  St.  z  c.  8 ;  7  Richard  II.  c  4.  *Sdect  Pteai  nxvii-L 

>  Printed  At  thit  end  of  Edward  IL't  reign  amoog  the  Statuta  inoertt  Teaiporia. 

«34£dward  L  St.  5  c  i. 

^  For  an  exampU  of  a  general  inqoisition,  see  that  of  1369,  Select  Pleai  zlix ;  as 
to  the  articles  of  enquiry  in  the  sixteenth  century,  see  Manwood  478-485. 

'  Select  Pleas  Ixxv-fxjocvii ;  Coke,  Fourth  Instit  292,  gives  the  articles ;  Manwood 
408, 409 ;  cp.  Fleta  II.  41  '*  De  veteris  capitulis  Forests ;  *'  the  first  eleven  are  the 

'ers  of  the  Regard. 
Select  Pleas  T-lxhc 
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county  was  reviewed  by  the  justices  in  eyre,^  so  the  justices  in 
eyre  of  the  forest  reviewed  the  whole  administration  of  the  forests. 
Their  court  is  sometimes  called  the  court  of  Justice  Seat'  The 
justices  in  eyre  were  appointed  by  the  crown  to  hear  the  pleas  of 
the  forest  over  a  certain  defined  county  or  collection  of  counties. 
Among  them  the  justices  of  the  forest  were  usually  included. 
The  sheriffs  of  each  county  were  directed  to  summon  by  a  fixed 
date  all  those  holding  land  within  the  forest,  the  reeve  and  four 
men  from  each  township  within  the  forest,  the  foresters,  verderers, 
regarders  and  agisters,  with  their  attachments,  r^^ards  and  agist- 
ments. At  the  eyre  all  persons  presented  as  guilty  of  breaches 
of  the  forest  laws  were  amerced  The  proceedings  of  the  special 
and  g^ieral  inquisitions,  and  of  the  regard,  all  led  up  to  the  final 
amercement  of  the  offender  at  the  eyre.  **  By  the  laws  of  the 
Forest  all  the  proceedings  of  those  courts  for  the  greatest  offences 
done  in  the  forest  are  as  nothing  until  such  time  as  they  are  pre- 
sented to  the  Lord  Justice  in  Eire  of  the  Forest  at  the  Justice 
Seat."  '  The  Dialogus  de  Scaccario  tells  us  that  revenue  from 
these  sources  was  the  most  valuable  part  of  the  revenue  from  the 
forests.^  Like  the  general  eyre,^  "  it  was  almost  as  much  a 
financial  assembly  as  a  court  of  law.  The  records  of  its  proceed- 
ings are  memoranda  of  sums  of  money  owing  to  the  king  rather 
than  registers  of  process  and  judgments."  ^  The  searching  nature 
of  this  enquiry  into  the  forest  administration  is  illustrated  by  the 
articles  of  the  eyre,  given  by  Fleta.^  Probably  the  forest  eyre 
was  held,  like  the  general  eyre  for  the  county,  about  once  in 
seven  yeara^  Coke*  and  Manwood,^*^  however,  state  that,  like 
the  regard,  it  was  sometimes  held  once  in  three  years.  However, 
it  is  certain  that  even  in  Edward  I.'s  reign  they  were  held  much 
more  irr^^larly.  In  the  fourteenth  century  and  later,  they  tended 
to  become  more  and  more  infrequent 

These  peculiar  courts  administered  the  forest  law,  which  was, 
in  the  thirteenth  century,  regarded  as  a  body  of  law  distinct 
from  the  common  law.^^     Questions  which  fell  within  the  scope 

'  Below  265-272.  '  Fourth  Instit.  291,  292  ;  Manwood  492-525. 

'  Ibid  505 ;  cp.  p.  402,  **  Unto  which  court  (the  Justice  Seat)  the  courts  of 
Attachments  and  Swanimotes  are  but  as  it  were  two  hands  to  deliver  matters  unto  it, 
to  receive  judgments  thereof  from  thence ;  '*  Coke,  Fourth  Instit.  29a 

^  II.  a  (Sel.  Ch.  232J,  Quod  enim  de  forestissolviturpene  totum  vel  ejus  maximia 
pars  ex  placitts  et  exactionibtts  provenit. 

*  Below  271.  *  Select  Pleas  Ix. 

^  Fleta  II.  42  caps.  12-51 ;  Manwood  509-525 ;  in  his  time  they  were  84  in 
number. 

*  Select  Pleas  Ivi,  Ivii.  '  Fourth  Instit.  292.  ^*  Manwood  41  x. 

'  Dialogus  de  Scaccario  I.  xi  (Sel.  Ch.  205,  206),  Sane  forestarum  ratio,  poena 
qooque  vel  absolutto  delinquentium  in  eas,  sive  pecuniaria  fuerit  sive  corporalis, 
seorsum  ab  aliis  regni  judidis  secemitur,  et  solius  regis  arbitrio  vel  cujuslibet 
fomiliaris  ad  hoc  sp^aliter  deputati  subjicitur.  Legibus  quidem  proprits  substitit ; 
quas  non  communi  reg^  jure,  sed  voluntaria  principum  institutione  subnixas  dicunt. 
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of  that  law  would  not  be  discussed  by  the  courts  of  common 
law.^  The  jurisdiction  of  the  forest  courts  could  be  pleaded  in 
bar  to  proceedings  at  common  law.'  Several  particulars  are 
mentioned  by  Coke  and  Manwood  in  which  the  rules  of  the 
forest  law  were  different  from  those  of  the  common  law.' 

It  is  common  in  the  Middle  ^es  to  find  the  various  kinds 
of  jurisdiction  known  to  the  law  in  private  hands.  Even  the 
highly  prized  forest  law  was  no  exception  to  this  rule.  In  two 
exceptional  cases  in  the  thirteenth  century  grants  of  the  whole 
forest  jurisdiction  were  made.  In  1 266-1 267,  Henry  II L  granted 
these  privileges  to  the  Earl  of  Derby,  and  in  1285  Edward  I. 
made  a  similar  grant  to  his  brother  Edmund.^  As  a  general 
rule,  however,  the  effect  of  the  grant  of  a  forest  was  not  to  vest 
forest  jurisdiction  in  the  grantee,  but  to  give  him  a  "chase."* 
If  any  jurisdiction  was  intended  to  be  conveyed  by  such  a  grant 
it  must  be  expressed  in  it  It  followed  that  the  forest  organiza- 
tion and  most  of  the  forest  law  ceased  to  apply  to  the  land  so 
granted  The  grantee  had  the  right  of  arresting  trespassers,  if 
caught  with  the  mainour,  as  the  beasts  were  his  by  the  law  of 
the  forest ;  and  he  could  exercise  any  other  jurisdiction  specially 
granted  to  him.^  In  some  places,  for  instance,  the  lords  of 
chases  held  courts  termed  Swanimotes.^ 

The  right  to  make  a  park  was  possessed  by  all  owners  of 
the  soil ;  ^  but  a  licence  of  the  crown  was  required  if  the  pro- 
posed park  was  in  a  forest,  or  so  near  a  forest  as  to  be  a  nuisance 
to  it,  by  attracting  away  the  beasts  of  the  forest  The  forest 
law  did  not  apply  to  a  park.  The  owner  of  a  park  could  pre- 
serve the  beasts  therein,  not  because  they  were  his,  but  because 
it  was  a  trespass  to  enter  his  park.*  Such  trespasses  were 
specially  penalized  by  the  l^slature ;  ^^  and  usually  the  common 

^  Keilway  150  b,  pi.  43  (dting  a  case  of  Edward  III.'s  reign). 
'  Manwood  490,  491  (citing  two  cases  of  Henry  VII. *8  reign). 
3  Fourth  Instit.  315,  3x7 ;  Manwood  486. 

*  Select  Pleas  cxi,  cxii;  Fourth  Instit.  314.  In  16x5  these  grants  were  dis- 
cussed in  the  King  v.  Briggs,  a  Buls.  295  (also  reported  x  RoUe  112,  194);  Dod- 
deridge,  J.,  said  in  that  case  (at  p.  2g6)  that  James  I.  had  made  a  sindlar  grant  to 
Prince  Henry ;  cp.  Manwood  72-91. 

*  Y.B.  20,  2x  Ed.  I.  426  per  Spigumel  arg,  ;  in  the  King  v.  Briggs  Coke  said 
at  p.  295,  **  It  is  a  chase  and  not  a  forest  being  in  the  hsmds  of  a  subject ;  a  Swani- 
mote  court  a  subject  may  have,  but  no  subject  may  have  a  forest,  because  none  can 
make  a  justice  in  eyre  but  the  king ;  '*  but  in  Jennings  v.  Rocke  (1595)  Palmer  93, 
94,  Popham  had  said  that  a  subject  might  have  a  forest  by  special  words  of  grant ; 
at  an  earlier  stage  in  the  former  case  Bacon,  the  Atty.-General,  had  confessed 
judgment ;  Coke  was  evidently  not  sorry  to  have  a  chance  of  scoring  off  him ; 
Manwood,  75,  seems  to  take  Poj^iam's  view. 

'  Select  Pleas  cxxii.  ^  Ibid  cxiv. 

' "  Any  lord  may  have  a  park  on  his  own  land,  if  it  is  not  prejudicial  to  the 
rights  of  other  people,"  Eyre  <n  Kent  (S.S.)  i  188  pgr  Spigurnel,  J. 

*  Select  Pleas  cxv,  cxvi,  cxxii ;  Cro.  Jac  155  (1608)  Case  of  Leicester  Forest. 
'•  Below  X08. 
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law  courts  took  cognizance  of  them  ;  but  possibly  in  some  cases 
they  were  dealt  with  in  the  manorial  courts.^ 

The  right  to  a  free  warren  was  a  right  granted  by  the  crown 
to  take  certain  beasts  and  birds  of  warren  ^  (other  than  beasts 
of  the  forest)  on  the  demesne  lands  of  the  grantee,  provided  the 
lands  were  not  within  the  bounds  of  a  forest  The  right  of 
warren  belonged  to  the  grantee  and  his  heirs.  It  did  not  pass 
with  his  land  upon  an  assignment ; '  and  therefore  it  might 
happen  that  the  right  to  take  these  birds  or  animals  might  "  be 
claimed  on  the  land  of  another,  to  the  exclusion  of  the  owner  of 
the  land."^  In  many  cases  the  lord  had  a  court  in  which 
trespasses  upon  this  right  were  tried.  ^ 

The  grants  of  these  smaller  franchises  were  no  doubt  either 
caused  or  suggested  by  the  king's  large  control  over  the  forests. 
We  shall  now  see  that  the  subsequent  history  of  the  forest  law 
and  of  the  protection  given  to  the  sporting  rights  of  the  land- 
owners by  these  smaller  franchises  is  somewhat  similar.  The 
forest  law  decayed,  and  the  sporting  rights  of  the  landowners 
ceased  to  be  protected  by  these  smaller  franchises.  The  land- 
owners came  to  regard  their  sporting  rights  as  rights  incident  to 
their  ownership  of  the  soil,  and,  as  we  shall  see,*  they  secured 
protection  for  them  by  the  Game  Laws.^ 

The  decay  of  the  forest  organization. 

When  Man  wood  wrote  his  treatise  on  the  forest  laws  in  1598 
the  forest  organization  was  already  in  a  state  of  decay.     **  The 

^  The  Court  Baron  (S.S.)  34. 

'  As  to  these  see  Select  Pleas  cxxviii-cxxxii ;  it  was  decided  in  Duke  of  Devon- 
shire V.  Lodge  (1837)  7  B*  ^^^  C-  36  ^^^  grouse  were  not  birds  of  warren ;  cf. 
Fitzhardinge  v.  Purcell  [1908]  2  Ch.  at  pp.  163-164. 

*  Select  Pleas  cxxiv — apparently  on  such  assignment  the  lands  were  liable  to 
be  diswarrened. 

*Duke  of  Devonshire  v.  Lodse  (1827)  7  B.  and  C.  at  p.  39 /#r  Lord  Tenterden, 
C.J. ;  this  rule  is  as  old  as  the  Y.BB.,  see  Y.B.  34  Hy.  Vf.  Mich.  pi.  9;  cp.  Bl. 
Comm.  11  39* 

'  Select  Pleas  cxxiii,  cxxvii,  cxxxix ;  but  apparently  he  could  not  compound 
'with  those  who  trespassed  in  his  warren  if  he  had  not  such  a  court,  see  Eyre  of 
Kent  ^.S.)  iii  192  ft  Spigurnel,  J. 

•below  xoS. 

^  For  the  effect  of  this  change  upon  the  law  as  to  the  acquisition  of  possession 
and  ownership  of  animals  ferse  naturse  see  Bk.  iv  Pt.  IL  c.  2  §  2.  It  will  be  observed 
that  the  account  here  given  of  the  history  of  these  sporting  rights  does  not  wholly 
agree  with  the  view  which  Blackstone  takes,  Comm.  ii  415-419,  that  no  oerson  was 
justified  in  taking  beasts  of  the  chase  or  warren,  **  or  indeed  in  thorough  strictness 
of  common  law  in  hunting  or  sporting  at  all,"  ibid  at  p.  4x7.  No  doubt  hunting  or 
sporting  was  prohibited  Mathin  these  franchises,  and  special  penalties  were  provided 
for  those  who  infringed  these  franchises  by  sporting  therem ;  and  that  was  why 
they  were  valued ;  for,  as  Mr.  Turner  says,  *'  the  object  of  charters  of  warren  would 
be  inexplicable  if  the  public  had  not  the  right  of  hunting  on  unenclosed  lands  out- 
side forests,  chases,  and  warrens,"  Select  Pleas  of  the  Forest  (S.S.)  cxxiii,  citing 
P.Q.W.  60Z ;  and  a  fortiori  the  owners  of  land  not  parcels  <m  a  forest  chase  or 
warren  could  hunt  the  game  thereon. 
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Forest  laws,"  he  says,  "are  gone  clean  out  of  knowlec^e  in  most 
places  in  this  land  ; "  ^  and  they  are  "  grown  into  contempt  with 
many  inhabitants  in  forests." '  Several  causes  had  contributed 
to  bring  about  this  result 

(i)  The  forest  oi^nization  had  never  been  popular  with  any 
class  in  the  community.  It  was  unpopular  with  the  landowner 
because  it  fettered  his  rights  over  his  land.  It  was  unpopular 
with  the  farmer  because  the  large  powers  of  the  forest  officers 
led  to  much  oppression. 

The  first  cause  for  the  unpopularity  of  the  forests  found  ex- 
pression in  the  demand  for  the  limitation  of  the  forest  boundaries. 
These  demands  were  granted  in  Ma^na  Carta,'  and  the  Forest 
Charter  of  12 17.  In  1218  perambulations  of  the  forest  were 
made  by  twelve  knights  in  order  to  carry  into  effect  the  provisions 
of  the  Forest  Charter.  In  1219  and  1225  similar  measures  were 
taken.  In  1227,  when  Henry  came  of  age,  he  directed  further 
perambulations  with  a  view  of  again  afforesting  districts  which 
had  been  wrongfully  disafforested.  This  was  made  the  subject 
of  complaint  in  126a  In  1277,  1298,  and  1300  there  were 
further  perambulations.^  The  result  of  the  last  perambulations 
was  extensive  disafforestment ;  and  a  statute  of  1327  fixed  the 
boundaries  of  the  forest  as  so  established^  As  so  established 
they  remained  during  the  fourteenth,  fifteenth,  and  sixteenth 
centuries.  When  Henry  VIII.  wished  to  afforest  the  land  round 
Hampton  Court,  he  got  statutory  authority,  and  provided  com- 
pensation for  the  tenants  of  the  land.*  And  this  new  forest  was 
short  lived.  Such  complaints  were  made  by  the  inhabitants  of 
the  adjoining  parishes  that  it  was  disafforested  by  Order  in  Council 
in  1548.^ 

The  second  cause  for  the  unpopularity  of  the  forests  also 
found  expression  in  Magna  Carta  ^  and  the  Charter  of  the  Forest* 
The  clauses  of  the  charters  show  that  the  officers  of  the  forest — 
especially  the  foresters — used  their  powers  to  oppress  the  dwellers 
in  the  forest.     The  same  abuses  appear  in  presentments  made'^at 


^  Preface.  *  At  p.  71. 

<  Charter  of  12x5  §§  47,  48. 

*  Select  Pleas  xdii-cvii.  An  acooont  of  these  peramhulations  is  given  in  the 
Kine  v.  Inhabitants  of  Rodley  (1667),  Haxdres  437,  438. 

*  X  Edward  III.  St.  2  c  x. 

•31  Henry  VIII.  c  5;  Fourth  Instit.  30X. 

^  Dasent  ii  X90-X92 ;  it  is  there  stated  that  the  reason  why  Henry  VIII.  made 
this  forest  was  that  he  had  **  waxed  hevy  with  sickness,  age  and  corpulence  of  body, 
and  might  not  travayle  so  readily  abrode,  but  was  constrejrned  to  seke  to  have  his 
game  and  pleasure  ready  at  hand." 

•§48.  •§§7.  X4,  16. 
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the  forest  eyres,^  and  in  several  later  statutes.^  The  Ordinatio 
Forestae  of  1 306  *  explains  tiiat  their  misdeeds  conduce,  not 
merely  to  the  oppression  of  the  people,  but  to  the  damage  of  the 
crown.  Some  sentences  taken  from  a  royal  proclamation,  in- 
serted before  this  statute,  will  illustrate  the  natuire  of  grievances 
which  were  felt  all  through  the  Middle  Ages  and  later.  "  Some- 
times," it  runs,^  "  accusations  are  made  of  the  breach  of  the  forest 
laws,  not  upon  lawful  inquisitions  of  honest  and  lawful  men  of 
the  country,  as  justice  requires,  but  on  the  word  of  one  or  perhaps 
two  foresters,  or  on  the  word  of  one  or  perhaps  two  verderers, 
who  from  hatred  or  other  malicious  motive,  in  ord^r  to  extort 
money,  accuse  or  indict  persons ;  and  then  follow  grievous 
attachments,  and  the  innocent  man,  guilty  neither  of  negligence 
nor  wilful  wrong,  is  punished.  Also  the  people  are  oppressed 
by  the  multitude  of  foresters  and  other  officials,  who,  since  they 
have  not  the  wherewithal  to  live  abundantly,  must  of  necessity 
live  on  the  country  adjoining  the  forest ;  and,  what  is  worse,  they 
claim  it  as  the  right  of  their  office  so  to  get  their  living ;  and, 
yet,  none  the  less,  in  order  to  get  the  food  they  need,  they  con- 
stantly destroy  the  wood  committed  to  their  charge,  and  the 
beasts  in  it,  by  making  sales,  and  gifts,  and  by  making  or  per- 
mitting others  to  make  other  forms  of  destruction,  to  the  intoler- 
able damage  of  us  and  our  heirs."  Statutes  attempted  to 
suppress  these  practices.  The  form  in  which  indictments  could 
be  made  was  regulated ;  and  it  was  made  ill^al  to  imprison  any 
man  unless  after  an  indictment  in  due  form.     But  it  was  only 

1  Select  Pleas,  44-53,  presentment  at  the  Rutland  Eyre  of  1269  of  the  extortions 
of  Peter  de  Neville  and  his  foresters;  at  p.  50  it  is  presented  that  **  the  same  Peter 
imprisoned  Peter,  the  son  of  Constantine,  for  two  oays  and  two  nights  at  Allexton, 
aiMl  bound  him  with  iron  chains  on  suspicion  of  having  taken  a  certain  rabbit  in 
Eastwood ;  and  the  same  Peter,  the  son  of  Constantine,  gave  two  pence  to  the  man 
of  the  aforesaid  Peter  de  Neville,  who  had  charp^e  of  him,  to  permit  him  to  sit  on  a 
certain  bench  in  the  gaol  of  the  same  Peter,  which  is  full  of  water  at  the  bottom ;  '* 

Cp.  Z25-Z28. 

*!  Edward  III.  St.  z  c.  8;  25  Edward  III.  St.  5  c  7;  7  Richard  II.  c.  3 ; 
Manwood  432-439. 

S34  Edward  I.  St.  5. 

**'Non  nnnquam  etenim  fiunt  accusatores  de  Foresta  .  .  .  non  per  legitimas 
inquisitiones  proborum  et  legalium  hominum  patriae  precedentes,  ut  justitia  requirit, 
sed  ad  dictum  unius  vel  forsan  duorum  de  forestariis,  aut  ad  dictum  unius  vel  torsan 
dooram  de  viridariis,  qui  ex  odio  aut  alias  maliciose,  ut  ab  aliquo  pecuniam  ex- 
torqueant,  quenquam  accusant  vel  indictant,  et  exinde  sequuntur  attachiamenta 
gravia,  et  punitur  innocens,  quem  nulla  omnino  culpa  seu  delictum  oonstringit. 
Opprimitur  etiam  popuhis,  pr«  multitudine  forestariorum  et  aliorum  ministrorum, 
quos,  cum  non  habeant  unde  abunde  vivant,  per  patriam,  forestae  adjacentem  vivcre 
(^jortebit  eosdem,  et  quod  est  detenus,  pro  iure  o£Bcii  sui  vendicant,  ut  sic  vivant 
isti  nxchilominus  pro  suis  victualtbus  quibus  ^^t,  boscum  sua  custodiae  .  .  . 
deputatnm,  et  feras  in  eisdem  existentes,  vendendo,  donando,  et  multipliciter 
minuendo,  ac  minui  permittendo,  successivis  dierum  processibus  destruunt  et 
adnichilant,  ad  nostrum  et  heredum  nostromm  intolerabile  detrimentum.** 
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the  decay  of  the  forest  administration  which  could  put  an  end  to 
abuses  which  were  inherent  in  it 

(2)  We  shall  see  that  in  other  branches  of  the  law  the 
common  law  courts  tended  to  encroach  upon  the  jurisdiction  of 
rival  courts.  They  had  from  early  times  exercised  a  sort  of 
superintendence  over  the  court  of  Justice  Seat ;  and  the  justices 
in  eyre  could  always  adjourn  a  point  for  the  consideration  of  the 
court  of  King's  Bench.^  Thus  in  1565  it  was  resolved  by  the 
Queen's  counsel  and  by  the  judges,  in  the  presence  of  the  Justice 
of  the  Forests,  that  the  building  of  a  new  house  on  the  several 
soil  or  waste  of  any  man  within  a  forest  is  a  purpresture  and 
finable.^  The  court  of  King's  Bench  might,  it  is  true,  decline  to 
hear  a  case  that  ought  properly  to  be  decided  by  the  forest  law.^ 
But  we  can  see  from  Coke's  Fourth  Institute  that  the  tendency 
to  emphasize  the  control  of  the  common  law  courts  was  growing. 
Coke  laid  it  down,  generally,  that  the  forest  law  is  "  allowed  and 
bounded  by  the  common  laws  of  this  realm."  ^  Thus,  if  a  man 
was  unlawfully  imprisoned  by  a  forest  officer,  he  could  get  his 
release  by  habeas  corpus  from  the  King's  Bench.^  If  injustice 
was  done  at  the  Justice  Seat,  the  case  could  be  removed  by 
certiorari  into  the  King's  Bench.^  If  the  Justice  Seat  declined 
to  allow  a  just  claim,  the  King's  Bench  might  direct  that  court 
to  hear  and  allow  the  claim.^  If  the  decision  of  the  Justice  Seat 
was  wrong  in  law  a  writ  of  error  would  lie  to  the  King's  Bench.  ^ 

(3)  We  have  seen  that  the  ordinary  forest  courts  could  do 
very  little  except  present  criminals  at  the  eyre.  It  was  at  the 
eyre  tiiat  they  were  punished ;  so  that  it  may  be  said  that  the 
whole  execution  of  the  forest  law  depended  upon  the  r^ular 
holding  of  the  eyre.  But  by  the  end  of  the  sixteenth  century 
eyres  were  seldom  held,  and,  if  held,  seldom  completed.  Man- 
wood  describes  the  state  of  things  existing  at  his  day,  and  points 
to  the  desuetude  of  the  eyre  as  one  of  the  main  causes  of  the 
decay  of  the  forest  law.*  The  desuetude  of  the  eyre  meant,  in 
fact,  the  collapse  of  the  whole  system. 

^  See  case  of  1339  dted,  Select  Pleaa  id,  in  whidi  the  King's  Bench  decided  that 
the  roe  was  not  a  b^t  of  the  Forest. 
"  Dyer,  240  b. 
'  Keil,  150  b,  pi.  43 ;  cp.  Duke  of  Norfolk  y.  Duke  of  Newcastle  (x666)  z  Sid.  296. 

*  Fourth  Instit.  290 ;  Manwood,  410,  526.  '  Fourth  Instit.  290. 

*  Ibid  294.  7  Ibid  297 ;  F.N.B.  230.  ^  Fourth  Instit.  297. 

'  161,  262,  **  But  now  of  late  within  these  hundred  years  there  have  been  very 
seldom  any  Justice  Seats  at  all  kept  for  Forests.  And  when  that  there  is  any  kept, 
the  same  is  so  slenderly  performed,  that  there  is  very  little  or  no  good  at  aU  done 
thereby  ...  for  the  records  of  the  proceedings  of  the  Forest  matters  are  not  orderly 
kept,  nor  returned  into  His  Majesty's  Court  of  Exchequer  .  .  .  \^ereby  the  rents 
growing  due  unto  His  Majesty  .  .  .  with  the  fines  that  are  assessed  and  not  paid, 
and  all  bonds  that  are  forfeited  unto  the  king  for  any  matter  concerning  the  Forest, 
might,  in  due  course  of  law,  be  levied  and  gaSiered  to  the  King's  use :  for,  nowadays. 
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But  though,  at  the  end  of  the  sixteenth  century,  the  forest 
laws  were  rapidly  becoming  obsolete,  the  financial  embarrass- 
ments of  Charles  L  caused  an  attempt  to  revive  them  in  the 
earlier  part  of  the  seventeenth  century.  The  Parliamentary 
opposition  to  the  Stuarts  rested  their  case  upon  old  precedents. 
The  supporters  of  the  prerogative  were  not  slow  to  follow  the 
lead  thus  given  to  them.  From  1632  to  1637  Justice  Seats 
were  held  by  Lord  Holland,  Chief  Justice  in  Eyre.^  Juries  were 
threatened  and  intimidated,^  so  that  it  is  not  surprising  to  find 
that  the  crown  procured  a  large  number  of  fines  and  amercements 
for  then  almost  forgotten  offences,  and  the  afforestment  of  large 
tracts  of  country  which  had  long  been  free  from  the  forest  law. 
In  Rockingham  forest,  for  instance,  the  bounds  of  the  forest  were 
enlarged  from  six  to  sixty  miles,  and  the  Earl  of  Salisbury  was 
fined  ;f  20,000,  the  Earl  of  Westmorland  ;f  19,000,  Sir  Chris- 
topher Hatton  ;^i2yOOO.'  These  proceedings  were  the  occasion 
of  an  Act  of  the  Long  Parliament  which  finally  fixed  the 
boundaries  of  the  forests.^  The  boundaries  of  the  forests  were 
to  be  the  boundaries  which  were  existing  in  the  twentieth  year 
of  James  L's  reign.  No  place  at  which  a  forest  court  had  not 
been  held  for  sixty  years  preceding  the  first  year  of  Charles  L's 
reign  was  to  be  accounted  forest  Provision  was  made  for  the 
issue  of  commissions  to  ascertain  boundaries.  No  place  dis- 
afforested since  the  twentieth  year  of  James  L's  reign  was,  by 
reason  of  the  Act,  to  be  afforested. 

After  the  Restoration  little  more  is  heard  of  the  forest  laws. 
In  a  statute  of  1667- 1668  relating  to  the  Forest  of  Dean  the 
forest  laws  were  declared  to  be  beneficial ;  ^  and  in  a  statute  of 

if  it  do  chance  that  a  Justice  Seat  be  kept  for  any  one  forest,  the  same  is  seldom  or 
never  finished  .  .  .  and  some  few  fines,  and  perhaps  none  at  all,  for  any  offence 
paid.  And  then,  when  the  Justice  in  Eyre  of  the  Forest  doth  chance  to  die,  the 
records  of  the  Forest  remaining  in  some  private  man's  hands,  and  not  returned  into 
the  court  of  Exchequer,  by  some  means  or  other  they  are  smothered,  so  that  they  do 
never  come  to  light.  .  .  .  But  if  that  Justices  of  the  Forest  would  duly  hold  their 
Justice  Seats,  and  cause  perfect  records  thereof  to  be  kept ;  or  else  if  they  would 
cause  the  records  of  their  proceedings  to  be  returned  into  His  Majesty's  Court  of 
Excheauer,  whereby  there  might  be  execution  of  their  proceedings  .  .  .  then  the 
laws  of  the  Forest  would  be  better  known,  and  also  more  regarded  than  they  are 
now  at  this  day.'* 

>  Gardiner,  History  of  England,  vii  363  ;  viii  77,  86,  282 ;  see  also  Sir  W.  Jones* 
Reports  for  the  Eyre  in  Berkshire  in  1632  at  pp.  266-298. 

•See  S.P.D.  1634-1635  xxxiii-xxxvi  for  a  description  by  the  Earl  of  Warwick  of 
the  outrageous  conduct  of  Attorney-General  Finch  at  a  forest  court  for  Waltham 
Forest ;  cp.  S.P.D.  1638-1639,  140,  cccciv  3  ;  and  see  E.H.R.  xxi  449  for  their  pro- 
ceedings in  the  Forest  of  Dean. 

'As  was  usual  the  fines  levied  were  considerably  less  than  those  set,  below 
505-506;  cp.  S.P.D.  1638-1639  Z09,  cccdi  18  for  an  instance  of  such  reduction. 

*z6  Charles  I.  c.  z6;  see  Conunissioners  of  Sewers  v.  Glasse  (1874)  L.R.  19 
Eq.  at  p.  157. 

"  19,  20  Charles  II.  c  8,  §  5 
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1 697- 1 698  relating  to  the  New  Forest  they  were  expressly  saved  ^ 
But  the  courts  of  common  law  still  continued  to  limit  the  juris- 
diction of  the  forest  courts.  It  was  decided  in  1666  that  no 
presentment  or  conviction  by  a  forest  court  could  bar  a  common 
law  action  for  trespass  upon  the  same  facts.*  In  1689  it  was 
decided  that  even  the  Chief  Justice  in  Eyre  could  not  legally 
commit  to  prison,  unless  the  offender  was  duly  presented  or 
taken  with  the  mainour.'  At  the  end  of  the  seventeenth  century 
the  last  forest  eyre  was  held  by  the  Earl  of  Holland.  But,  as 
Blackstone  says,*  it  was  held  **  pro  forma  only ; "  and  to  Roger 
North  it  was  merely  an  interesting  legal  curiosity,  teaching  much 
of  the  history  of  law.*  "  It  is  not  readily  conceived,"  he  says, 
''  what  advantage  here  was  by  gaining  an  idea  of  the  ancient 
law  in  the  immediate  practice  of  it.  For  the  court  of  the  forest 
is  in  nature  of  an  iter  ;  and  the  justices  proceed  as  anciently  the 
justices  in  eyre  did,  by  presentments,  claims^  seizures,  replevins, 
etc.,  very  unlike  the  ordinary  processes  of  the  common  law  in 
courts  of  pleas.  It  is  true  that  commissions  of  oyer  and  terminer 
and  gaol  delivery  are  eyre  also,  but  restrained  to  personal  crimes. 
Here  it  is  of  rights  and  those  after  a  peculiar  law  of  forests,  as 
privileges,  franchises,  grants,  customs,  purprestures,  and  offices 
of  divers  authorities  and  jurisdictions."  Though  Swanimote 
courts  continued  to  be  held  in  the  forest  of  Dean  down  to  the 
beginning  of  the  eighteenth  century,*  they  ceased  to  be  held 
early  in  that  century,^  and  were  said  at  the  end  of  the  century 
to  have  been  long  discontinued.^ 

In  fact  it  is  clear  from  the  statutes  of  1667- 1668  and  1697- 
1698  •  that,  by  the  end  of  the  seventeenth  century,  the  forests 
had  come  to  be  valued  not  so  much  for  the  facilities  which  they 
offered  for  sport,  as  for  their  timber.  The  prerc^tives  of  the 
king  over  the  forests  were  valued  chiefly  because  they  enabled 
measures  to  be  taken  for  the  preservation  of  timber.^®  For  this 
reason  the  forest  law  and  the  old  machinery  of  forest  courts 
became  anachronisms.  Therefore  the  forest  law  has  decayed, 
and  the  old  machinery  has  been  entirely  remodelled  by  statutes 

1 9  W^illiam  III.  c.  33  §  8. 

^  Duke  of  Norfolk  v.  Duke  of  Newcastle,  i  Sid.  296. 

'  Case  of  Lord  Lovelace,  Comb.  159. 

*  Bl.  Comm.  iii  73.  '  Lives  of  the  Norths  i  57. 

•  E.H.R.  xxi  450.  7  Ibid  455.  » Ibid. 

'  19,  2o  Charles  II.  c.  8 ;  9  William  III.  c.  33  ;  for  an  account  of  the  reasons 
that  led  to  the  passing  of  the  former  Act,  see  E.H.R.  xxi  450-451. 

^  *'  Forasmuch  as  by  former  experience  it  hath  been  found  diat  nothing  did  more 
conduce  to  the  raising  increase  ana  preservation  of  timber  and  wood  .  .  •  than  the 
execution  of  the  forest  laws,**  19,  20  Charles  II.  c.  8  §  5 ;  for  earlier  Acts  for  the 
preservation  of  timber,  see  E.H.R.  xxi  445-448 ;  and  for  later  legislation,  see  ibid 

453-457. 
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of  the  nineteenth  century.  In  1817  the  offices  of  Warden,  Chief 
Justice,  and  Justice  in  Eyre  of  the  royal  forests  were  abolished.^ 
In  1829*  the  powers  of  these  officials  were  vested  in  the  first 
commissioner  of  His  Majesty's  Woods,  Forests,  and  Land  Re- 
venues. Extensive  powers  over  existing  forestal  officers,  and 
over  disputes  as  to  forest  boundaries,  were  vested  in  the  com- 
mission.' The  jurisdiction  of  the  court  of  Attachment  was  re- 
gulated ;  and  the  Verderers,  in  the  court  of  Attachment,  were 
given  a  jurisdiction  to  enquire  into  unlawful  enclosures,  and  into 
the  conduct  of  their  subordinates.^  But  it  is  specially  provided 
that,  "  nothing  herein  contained  shall  extend  ...  to  prevent 
His  Majesty  from  proceeding  by  information  in  his  court 
of  Exchequer,  or  from  having  recourse  to  any  other  law,  which 
may  now  exist,  for  the  punishment  of  offences  of  the  nature 
herein  before  mentioned,  in  all  cases  where  such  proceedings 
shall  be  deemed  more  advisable  than  those  which  are  authorized 
by  this  Act"'  In  1832  the  powers  of  this  commission  were 
handed  over  to  the  commission  of  Woods,  Forests,  Land  Re- 
venues, Works,  and  Buildings.*  In  1851  the  commission  of 
Woods,  Forests,  and  Land  Revenues  was  separated  from  that  of 
Works  and  Buildings ;  and  the  greater  part  of  the  control  over 
the  forests  was  assigned  to  the  former  board.  ^  But  the  control 
of  the  board  is  subject  to  numerous  local  acts  which  have  been 
passed  to  deal  with  particular  forests.^ 

The  sporting  rights  which  the  forest  jurisdiction  had  protected 
had,  in  the  course  of  the  sixteenth,  seventeenth,  and  eighteenth 
centuries,  ceased  to  be  the  monopoly  of  the  king,  and  come  to 
be  the  privilege  of  the  landed  gentry.  We  have  seen  that  their 
interests  had  been  to  some  extent  recognized  by  those  smaller 
franchises  connected  with  sport,  which  the  king  granted  to  them 
in  the  Middle  Ages.^  But  it  is  not  to  the  action  of  the  king  but 
to  the  action  of  the  legislature  that  the  landed  gentry  owed  the 
privileges  which  they  ultimately  obtained.     In  1246*^  a  statute 

'  57  George  III.  c.  6i.  The  Act  recites  that  they  are  '*  offices  of  considerable 
emolument,  and  by  reason  of  the  disafforesting  of  many  of  the  great  Forests  and 
the  enclosing  of  others  of  such  Forests,  and  the  regulations  which  have  from  time 
to  time  been  made  relative  to  the  management  of  the  Woods,  Forests,  and  Land 
Revenues  of  the  Crown  .  .  .  the  efficient  duties  of  the  said  offices  have  in  a  great 
measure  ceased.** 

»  10  George  IV.  c.  50  §  95.  *^  14,  94,  96. 

*§^  XOO-I02. 

*  §  X03.  It  was  provided  (§  X04)  that  penalties  not  directed  to  be  recovered 
before  the  Verderers  might  be  recovered  before  a  Justice  of  the  Peace. 

«2  William  IV.  c.  x.  '  X4, 15  Victoria  c.  4a. 

'  For  a  list,  see  Encycloptedia  of  English  Law,  Tit.  Forests ;  cp.  Pollock,  Land 
Laws  182,  X83. 

'  Above  xoO'Xox.  ^^  Select  Pleas  of  the  Forest,  cxviii-cxx. 
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was  passed  to  punish  deer  stealing  in  parks ;  and  in  1275  ^  ^^^ 
punishment  for  trespassing  and  the  stealing  of  tame  animals  in 
parks  was  made  more  severe.  In  1389^  the  series  of  statutes 
which  limited  the  right  to  take  game  to  the  landed  gentry  began. 
A  statute  of  that  year  recited  that  "artificers,  labourers,  and 
servants  "  go  hunting  in  parks  and  warrens,  and  prohibited  the 
taking  of  "  gentlemen's  game  "  by  any  one  who  had  not  got  land 
to  the  value  of  40s.  As  the  landed  gentry  grew  in  power  during 
the  course  of  the  seventeenth  and  eighteenth  centuries  the 
statutes  relating  to  game  grew  both  more  detailed  and  more 
stringent'  Their  general  efTect  was  to  prohibit  almost  all 
persons  from  killing  game  unless  they  had  a  freehold  to  the 
value  of  ;^ioo — a  property  qualification  which,  as  Blackstone 
points  out,  was  fifty  times  the  amount  required  to  enable  a  man 
to  vote  for  a  knight  of  the  shire.^  And  so,  as  Stephen  has  said,^ 
the  right  to  kill  game  became  "  the  privil^e  of  a  class  at  once 
artificial  and  ill-defined."  Thus,  as  the  royal  monopoly  of  the 
chase  disappeared  with  the  decay  of  the  forest  laws,  this  new 
monopoly  of  the  landed  gentry  was  being  created  by  the  l^s- 
lature ;  and  this  similarity  in  the  result  aimed  at  and  achieved 
by  these  two  very  different  sets  of  regulations  justifies  Blackstone  ^ 
in  calling  the  Game  Laws  ''  a  bastard  slip  "  of  the  forest  law. 

Tie  Franchises  of  the  Landowners 

We  have  seen  that  these  franchises  fell  into  two  fairly  well- 
marked  groups.  There  were  the  palatine  jurisdictions  of  Dur-r 
ham,  Lancaster,  Chester,  the  Lords  Marchers  on  the  borders  of 
England  and  Wales,  and  Wales;  and  there  were  the  smaller 
franchises  which  were  exercised  by  the  landowners  in  conjunction 
with  their  feudal  and  manorial  jurisdiction.  Certain  extensive 
liberties  may  perhaps  be  regarded  as  connecting  links  between 
these  two  groups ;  ^  but,  as  their  history  is  of  local  rather  than 
general  importance  in  the  development  of  the  judicial  system,  I 
do  not  therefore  propose  to  relate  it  I  shall  therefore  deal  with 
this  subject  under  the  two  heads  of  the  Palatinates,  and  the 
Lesser  Franchises. 

'  Select  Pleas  of  the  Forest,  cxx-cxxi ;  for  the  statute  of  Rageman  of  1276 
which  provided  a  new  machinery  to  try  these  cases,  see  ibid  cxxi,  cxxii. 

*  13  Richard  II.  St.  i  c.  13. 

'  For  these  statutes,  see  Stephen,  H.C.L.  iii  277-282 ;  for  Blackstone^s  severe 
strictures  on  the  statute  of  5  Anne  c.  14,  see  Bl.  Comm.  iv  175. 

^  Ibid  175 ;  see  ibid  for  certain  other  qualifications  for  the  privilege  of  killing 
game. 

*  H.C.L.  iii  281.  *  Comm.  iv  409. 
'  Above  92  nn.  3,  4,  5. 
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(i)  The  Palatinates. 

England  is  governed  by  a  law  common  to  the  whole  country. 
But  there  is  no  rule  without  an  exception ;  and  to  this  rule  the 
palatinates  were  the  exception.  They  were  independent  princi- 
palities of  the  continental  type  within  which  the  king's  writ  did 
not  run — small  models,  as  Bacon  said,  of  the  great  government  of 
kingdoms.^  Their  environment,  however,  was  not  favourable  to 
independent  development  Their  judicial  system  copied  that  of 
die  common  law.  Acts  of  the  English  Parliament  bound  them. 
The  rules  of  the  common  law  were  applied  in  their  courts.  When 
they  disappeared  their  inhabitants  were  conscious  of  no  revolution. 

English  law  had  no  term  to  describe  these  great  franchises. 
It  adopted,  therefore,  a  word  of  foreign  origin.*  When  the  word 
had  been  adopted  it  became  possible  to  generalize  concerning 
the  entity  so  described.  "The  power  and  authority,"  says  Coke,* 
"  of  those  that  had  counties  palatine  was  king-like,  for  they  might 
pardon  treasons,  murders,  felonies,  and  outlawries  thereupon. 
They  might  also  make  justices  of  eyre,  justices  of  assize,  of  gaol 
delivery,  and  of  the  peace.  And  all  original  and  judicial  writs, 
and  all  manner  of  indictment  of  treasons  and  felony,  and  the 
process  thereupon  was  made  in  the  name  of  the  persons  having 
such  county  palatine.  And  in  every  writ  and  indictment  within 
any  county  palatine  it  was  supposed  to  be  contra  pacem  of  him 
that  had  the  county  palatine. *' 

The  history  of  the  different  counties  palatine  is.  a  history  in 
little  of  the  common  law.  Their  gradual  subordination  to,  and 
merger  in  the  judicial  scheme  of  the  rest  of  England  is  a  long 
episode  in  the  advance  of  royal  justice. 

Durham, 

The  history  of  the  Palatinate  of  Durham  falls  into  two  periods  : 
(i)  The  period  of  growth  up  to  1536 ;  and  (ii)  the  period  of  de- 
cline after  1536. 

(i)  The  period  of  growth  up  to  1536. 

We  have  seen  that  the  grants  of  large  territories  and  juris- 
diction made  to  the  See  of  Durham  by  the  Anglo-Saxon  kings 
were  confirmed  by  grants  of  the  Norman  and  Angevin  kings.* 

1  Works  (Ed.  Spedding)  vii  602. 

*  **  Since  the  distinguishing  traits  of  these  franchises  lay  in  the  exercise  of  local 
Boverd^ty,  in  a  kind  of  limit^  royalty,  scholars  borrowed  from  the  Continent  the 
convenient  adjective  palatinus,  which  was  known  in  theory  to  imply  something 
pecnHarly  royid,  and  m  practice  [on  the  Rhine  and  in  Champagne)  to  denote  verv 
much  the  same  sort  of  local  independence  that  they  were  seeking  to  describe,^* 
Laptley,  The  County  Palatine  of  Durham  zz ;  ibid  3-zz ;  Bracton  in  one  place, 
t  Z22  D,  mentions  **  Comites  Paleys." 

«  Fourth  tnstit.  205.  *  Above  20,  2Z,  26,  27. 
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It  is  clear  from  Henry  II. *s  charters  that  the  jurisdiction  of  the 
bishop  was  wide  and  exclusive.^  In  Henry  IL's  reign  Bishop 
Pudsey  was  appointed  to  the  See,  and  held  it  for  forty-two  years. 
He  had  been  one  of  Henry's  justices  in  eyre ;  and  at  the  begin- 
ning of  Richard  L's  reign  he  was  justiciar  for  the  northern  half 
of  the  kingdom.  He  b^an  to  organize  his  great  franchise,  and 
to  introduce  some  of  the  improved  legal  ideas  of  the  Curia  Regis.^ 
His  successors  continued  his  work.  Over  the  rest  of •  England 
the  new  legal  ideas  and  procedure  of  the  Curia  Regis  sapped  the 
franchise  jurisdiction.  In  Durham  the  palatinate  jurisdiction 
became  more  definite  and  exclusive  by  borrowing  the  new  ideas 
and  procedure.  It  came  to  be  a  jurisdiction  which  differed  not 
merely  in  d^pree  but  also  in  kind  from  the  jurisdiction  possessed 
by  the  ordinary  holders  of  franchises. 

The  case  of  GeoflTry  FitzGeoffry,  which  was  before  the  king's 
justices  in  Northumberland  between  1205  and  1208,  illustrates 
the  beginning  of  the  process.'  He  had  been  sued  for  his  freehold 
in  the  bishop's  court  and  had  tried  to  put  himself  upon  the  Grand 
Assize.  But  he  was  told  that  the  Grand  Assize  did  not  apply 
to  Durham.  He  was  therefore  forced  to  try  his  case  by  battle ; 
and  proceedings  were  taken  before  the  king's  justices  to  settle  the 
question  whether  he  ought  to  have  been  compelled  to  plead  in 
the  bishop's  court.  The  result  we  do  not  know  ;  but  it  is  dear 
that  the  men  of  Durham  desired  the  procedural  advantages  of 
their  neighbours.  In  1208  and  12 17  they  paid  the  king  to  get 
the  right  to  use  the  assizes ;  and  the  grant  was  made  "  saving 
the  liberties  of  the  bishop."  This,  as  Mr.  Lapsley  points  out,  is 
the  psychological  moment*  Will  the  bishop  leave  the  new  pro- 
cesses to  the  royal  courts  and  continue  to  be  merely  the  lord  of 
a  franchise,  or  will  he  reorganize  his  judicial  system  and  become 
the  lord  of  a  palatinate  ? 

The  latter  alternative  was  chosen.  It  is  clear  from  a  docu- 
ment of  1229  that  there  was  then  a  central  court  at  Durham. 
The  judges  of  this  court  held  eyres  at  the  same  times  as  the 
royal  justices.  They  dealt  with  pleas  of  the  crown  and  cases 
concerning  land  begun  by  the  bishop's  writ.  Below  this  court 
there  were  the  old  county  courts.  These  extensive  privileges 
were  recognized  when  the  Quo  Warranto  enquiries  were  held. 
**  We  have,"  as  Mr.  Lapsley  puts  it,  "  left  behind  us  the  great 
franchise  and  are  face  to  face  with  the  county  palatine."  * 

'  Above  27. 

'Lapsley  163-165;  for  a  list  of  the  jura  regalia  see  Registnun  Duneknense 
(R.S.)  I.  Iv. 

"Lapsley  166,  313-316. 

*  Ibid  167, 168 ;  for  the  grand  assize  and  the  possessory  assizes  see  below  327-329. 

''Ibid  169-173.  In  1293  Bishop  Bek  declined  to  comply  with  the  Statute  of 
Gloucester,  and  Hugh  de  Cressingham  and  his  fellow  justices  in  eyre  seized  the 
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The  judicial  system  of  the  palatinate  copied  closely  the 
judicial  system  of  the  rest  of  England ;  it  developed  in  a  similar 
way ;  and  the  law  which  was  administered  by  that  system  was 
kept  in  close  touch  with  the  rules  of  English  law. 

There  was  a  central  court  of  pleas,  and  a  body  of  justices 
who  sat  by  virtue  of  commissions  of  assize,  oyer  and  terminer, 
and  gaol  delivery.^  The  bishop  also  had  a  Council  and  a  Chan- 
cery. His  council  corrected  the  errors  of  the  court  of  pleas  and 
of  the  justices,  and  it  had  also  an  original  jurisdiction ;  ^  but  in 
the  last  resort  the  King's  Bench  and  House  of  Lords  in  England 
could  correct  the  errors  of  the  bishop's  council'  His  chancery, 
in  the  fourteenth  century,  was  getting  a  concurrent  jurisdiction 
over  matters  which  were  brought  before  the  council ;  and 
questions  concerning  the  bishop's  revenue  were  long  determined 
by  the  chancery  sitting  as  a  court  of  Exchequer.^  But,  as  was 
the  case  with  the  royal  Chancery,^  it  did  not  get  a  distinct  equit- 
able jurisdiction  much  before  the  beginning  of  the  sixteenth 
century.  Wolsey  was  Bishop  of  Durham  in  1523,  and  seems  to 
have  reoi^nized  the  episcopal  chancery,  and  developed  its  equit- 
able jurisdiction  in  much  the  same  way  as  he  developed  the  equit- 
able jurisdiction  of  the  royal  chancery/  In  1 596  a  book  of  rules 
regulating  its  practice  was  issued  by  the  authority  of  the  crown  ;  ^ 
and  in  the  latter  half  of  the  seventeenth  century  appeals  from  it 
were  heard  by  the  House  of  Lords.^  In  the  sixteenth  century 
also  Henry  VIII.'s  reorganization  of  the  court  of  Admiralty  ^  was 
imitated,  and  the  bishop  acquired  a  court  with  a  similar  jurisdic- 
tion.^^ The  development  of  the  local  courts  in  the  palatinate  also 
followed  closely  the  development  of  the  local  courts  in  the  king- 
dom. As  in  the  kingdom,  the  county  court  was  superseded  by 
the  justices  of  the  peace  in  quarter  sessions.^^     Similarly  the  law 

bishop's  firanchise ;  he  appealed  to  Parliament  and  it  was  admitted  that  the  sdzure 
was  illegal,  Registnim  Dunelmense  (R.S.)  I.  xl,  xli;  III.  xv-xvii;  P.Q.W.  604,  605. 
At  the  beginning  of  the  thirteenth  century  the  supremacy  of  the  crown  was  admitt^ 
by  the  pactice  of  craving  court  in  a  civil  action  before  the  royal  justices,  and  of 
petitioning  for  the  pleas  of  the  crown ;  these  marks  of  dependence  had  been  dropped 
at  the  end  of  the  thirteenth  century,  Lapsley  17a,  173 ;  but  if  a  man  was  outlawed 
in  another  county,  it  was  held,  in  2346,  that  a  writ  could  issue  to  the  bishop  to  take 
him  and  to  answer  to  the  king  for  his  diattels ;  and  that  if  the  bishop  had  a  right  to 
the  chattels  of  those  outlawed  outside  his  franchise  he  must  claim  it,  Y.B.  30  Ed. 
III.  {R.S.)  ii  314. 

'  Lapsley,  174.  '  Ibid  xSz-iSa. 

'  Ibid  212  ;  Coke,  Fourth  Instit  2x8  ;  but  this  was  denied  by  Fineux,  C.J.,  in  Y.B. 
21  Hy.  VII.  Mich.  pi.  32 ;  possibly  also  the  court  of  Common  Pleas  had  Uiis  power, 
below  202. 

*  Lapsley,  186-191.  '^  Below  409. 

*  Lapsley,  189.  ^  Ibid  198. 

"Hist.  MSS.  Com.  9th  Rep.  App.  Pt.  II.  no.  15 — an  appeal  from  the  palatine 
chancery  in  1670-1671. 

*  Below  546-547.  "  Lapsley,  194. 
"  Ibid  178,  X79, 195. 


112    DECLINE  OF  OLD  LOCAL  COURTS 

which  these  courts  administered  was  kept  in  close  touch  with  the 
rules  of  English  law  enacted  and  unenacted.  Statutes  of  the 
realm  bound  the  palatinate  unless  there  was  express  provision  to 
the  contrary ;  ^  and  the  judges  who  sat  in  the  palatine  courts 
were  often  the  same  men  who  sat  in  the  royal  courts.  Walter  de 
Merton,  for  instance,  in  1 242,  was  justice  itinerant  and  Chancellor 
in  the  palatinate,  and  in  1261  he  was  Chancellor  of  England  ;^ 
and  all  through  the  history  of  the  palatinate  we  can  see  this 
**  interchange  of  persons  between  the  royal  and  palatine  judi- 
cianes.   ' 

In  fact  throughout  the  mediaeval  period  there  was  a  tendency 
to  emphasize  the  control  of  the  king's  courts.^  Cases  calling 
for  a  ruling  upon  the  relations  between  the  royal  and  palatine 
jurisdictions  were  constantly  arising ;  and  the  decisions  in  these 
cases  naturally  led  to  a  more  precise  definition  of  these  relations. 
But,  as  Mr.  Lapsley  says,  "  definition  involves  limitation  ;"^  and 
therefore  the  fifteenth  century  lawyers  who  defined  these  relations 
prepared  the  way  for  the  legislation  of  the  sixteenth  century 
which,  by  giving  the  crown  control  over  the  exercise  of  the  pala- 
tine jurisdiction,  destroyed  the  judicial  independence  of  the 
palatinate.^ 

(ii)  The  period  of  decline  after  1536. 

The  great  change  came  with  the  Act  of  1536  passed  to  re- 
continue  liberties  in  the  crown,  and  the  establishment  of  the 
Council  of  the  North  in  1537.  The  Act  of  1536^  provided  that 
the  king  alone  should  have  the  prerogative  of  pardon;  that 
justices  should  be  appointed  by  him ;  that  all  legal  proceedings 
should  be  in  his  name ;  and  that  all  fines  and  amercements  should 
belong  to  him.  The  Chancellor  was  not  mentioned  among  the 
officers  who  were  to  be  appointed  by  the  king — probably  because 
he  was  not  regarded  as  a  judicial  officer.;^  but  we  have  seen  that 
later  in  the  century,  when  he  had  become  the  judge  of  a  court 
of  equity,  the  practice  of  his  court  was  regulated  by  the  crown.* 
Thus,  though  the  independent  judicial  system  of  the  palatinate 
was  retained,  it  was  made  immediately  dependent  upon  the  king. 

*  Lapsley  124-125.  •  Ibid  175. 

*Ibia  176;  in  the  first  report  of  the  Common  Law  Procedure  Commissioners, 
Parlt.  Papers  1829  ix  35  it  was  pointed  oat  that,  unlike  Wales,  the  judge  of  the  Court 
of  Pleas  in  Durham  and  Lancaster  was  always  some  one  of  the  judges  of  the  common 
law  courts. 

♦Lapsley  258.  »Ibid. 

*  **  The  work  of  the  fifteenth  century  lawyers  was  to  define  the  legal  privileges 
of  the  palatinate,  and  thus  to  prepare  the  path  for  the  sixteenth  century  l^slators, 
who  swept  them  away,"  ibid. 

^27  Henry  VIII.  c  24;  the  fact  that  §  21  provided  that  the  bishop  and  his 
chancellor  should  be  ex-offido  justices  of  the  peace  was  but  a  small  consolation  ;  cp. 
Lapsley  196-197. 

« Ibid  198.  "Above  III. 
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This  dependence  was  made  a  very  real  thing  by  the  establish- 
ment of  the  Council  of  the  North  in  1537.  From  1522  the 
counties  bordering  on  Scotland  had  been  placed  under  the  control 
of  a  lieutenant  and  council ;  but  it  was  not  till  after  the  pilgrim- 
age of  Grace  that  a  permanent  Council  under  the  presidency  of 
Cuthbert  Tunstall,  Bishop  of  Durham  was  set  up.^  The  Council 
could  remove  any  case  from  the  palatine  courts ;  and  Tunstall 
who  was  "  devot^  to  the  king's  schemes  for  the  activity  of  the 
new  body*'^  was  not  likely  to  object.  Thus,  as  Mr.  Lapsley 
says  "the  powers  granted  by  the  commission  (to  the  Council) 
and  the  attitude  of  the  bishop,  conspired  to  lay  the  judiciary  of 
the  palatinate  at  the  feet  of  the  Council."  * 

In  1646  the  palatinate  was  formally  abolished ;  and  the  jura 
r^alia  were  put  into  the  hands  of  trustees.  In  1649  it  was 
joined  to  the  northern  circuit,  and  in  1654  it  was  assimilated 
to  the  position  of  an  ordinary  county.*  The  Restoration 
brought  it  back  to  the  position  which  it  had  occupied  before 
the  outbreak  of  the  civil  war,  with  the  exception  that  it  was  no 
longer  controlled  by  the  Council  of  the  North,  which  had  been 
abolished  by  the  Long  Parliament^  In  1688,  shortly  before  the 
Revolution,  an  attempt  was  set  on  foot  to  induce  the  legislature 
to  abolish  the  county  palatine ;  but  it  iiEiiled  because  its  inhabi- 
tants were  substantially  benefited  by  the  existence  of  their  local 
courts.^  In  spite  of  complaints  as  to  the  conduct  of  the  judicial 
business  of  the  palatine  courts,^  the  same  cause  produced  the 
failure  of  a  similar  measure  in  1836.^  But  in  that  year  an  Act 
was  passed  which  separated  the  temporal  from  the  ecclesiastical 
jurisdiction  of  the  bishop,  and  vested  the  former  in  the  crown 
"as  a  franchise  and  royalty  separate  from  the  crown."*  In 
1858^^  the  separation  from  the  crown  was  abolished;  and  the 
franchise  was  vested  in  the  crown  in  the  right  of  the  crown. 

The  Act  of  1836  had  abolished  the  county  court  of  the  pala- 
tinate,^^ but  it  had  not  affected  its  central  courts.  The  Court  of 
Pleas  was  reorganized  in  1839,^^  and  it  was  regulated  by  the 

1  Lapsley  359-263  ;  Coke,  Fourth  Instit.  245 ;  below  502-503. 

'  Lapsley  262.  '  Ibid  263. 

*  Ibid  198-200 ;  for  the  Act  of  1654  *^^  ^cts  and  Ordinances  of  the  Interregnum 
ii  906. 

"  16  Charles  I.  c.  xo ;  below  5x5.  '  Lapsley  201. 

^  Ibid  202-203 ;  in  Spearman's  Inquiry  published  in  1729  the  palatine  judges  are, 
says  Lapsley,  "  described  as  clergymen  and  tradesmen  whose  ignorance  of  law  is 
sufficiently  proved  by  the  fact  that  one  justice  desired  to  see  John  Doe  and  Richard 
Roe  in  order  to  reprimand  them  for  their  litigiousness.  Eren  the  bishop,  when  he 
once  appeared  on  the  bench,  seems  to  have  fallen  into  the  same  error." 

^  Ibid  205.  '  6,  7  William  IV.  c.  19 ;  Lapsley  205-206. 

"  21,  22  Victoria  c.  45  §  5.  "  6,  7  William  IV.  c.  19  §  2. 

^  2,  3  Victoria  c.  x6  ;  powers  were  given  to  make  rules  as  to  pleading  and  pro- 
cedure, and  to  adopt  the  procedural  rules  of  the  common  law  courts. 

VOL.  I.— 8 
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Common  Law  Procedure  Acts.^  But  the  establishment  of  the 
new  county  courts  in  1846^  had  removed  the  former  objections 
to  its  abolition,  and  it  was  therefore  possible  to  merge  it,  in 
1873,  in  the  High  Court  of  Justice  created  by  the  Judicature 
Act'  The  same  Act  also  provided  that,  as  respects  the  issue  of 
commissions  of  assize  and  other  like  commissions,  the  counties 
of  Durham  and  Lancaster  should  cease  to  be  counties  palatine.^ 
The  Court  of  Chancery  still  survives.  Its  practice  was  regulated 
in  1889;  and  it  was  provided  that  appeals  from  it  should  lie  to 
the  Court  of  Appeal,  and  from  thence  to  the  House  of  Lords.^ 

Lancaster. 

In  135 1  Edward  HI.  made  the  county  of  Lancaster  a  county 
palatine,  and  conferred  it  upon  his  cousin  Henry,  Duke  of  Lan- 
caster for  his  life.^  Henry  died  in  1361,  and  the  palatinate 
therefore  became  extinct  In  1377,^  with  the  consent  of  Parlia- 
ment, it  was  revived  in  favour  of  Edward  III.'s  son,  John  of 
Gaunt,  who  had  married  Henry,  Duke  of  Lancaster's  daughter, 
and  had  been  created  Duke  of  Lancaster  in  1362.^  This  grant 
of  the  palatinate  was  for  the  life  of  John  of  Gaunt ;  but  in  1 390 
the  dukedom  and  the  palatinate  were  granted  to  him  and  his 
heirs  male.*  By  these  charters  John  of  Gaunt  was  given  the 
right  to  have  his  chancellor  and  his  writs  under  the  seal  of  his 
chancery,  to  have  his  judges  to  hold  pleas  of  the  crown  and  any 
other  pleas  whatsoever,  and  all  other  liberties  and  royal  rights 
pertaining  to  a  county  palatine,  as  fully  and  freely  as  the  Earl  of 
Chester  enjoyed  them  within  his  county  palatine.^*  The  king 
reserved  to  himself  only  the  tenths  and  fifteenths  granted  by 
Parliament  and  Convocation,  the  power  to  pardon,  and  the  power 
to  correct  the  errors  of  the  palatine  courts.  ^^  Under  the  powers 
thus  given  the  judicial  system  of  the  palatinate  was  organized  on 
much  the  same  plan  as  the  Durham  palatinate."  There  was  a 
court  of  pleas,  justices  of  assize,  oyer  and  terminer,  and  gaol 
delivery,  and  justices  of  the  peace. ^'  There  was  also  a  Court  of 
Chancery  which  administered  equity.^* 

1 17,  18  Victoria  c.  125  §  loi ;  18,  19  Victoria  c.  67  §  8;  23,  24  Victoria c.  ia6 

§40. 

*  Below  191.  '36,  37  Victoria  c.  66  §  z6;  below  639. 

*  36,  37  Victoria  c  66  §  99.        "  5a»  53  Victoria  c.  47. 

*  W.  Hardy,  The  Charters  of  the  Duchy  of  Lancaster  9- 11. 

7  Ibid  33-34.  '  Ibid  17,  18.  •  Ibid  65-70. 

^^  Ibid  32-33 ;  in  1390  he  was  also  given  the  power  to  have  his  Exchequer  and 
to  appoint  justices  of  the  forest,  ibid  68. 

"  Ibid  33.  "  Coke,  Fourth  Instit.  205. 

i»  Thirtieth  Rep.  of  the  Deputy  Keeper  vii. 

i«  The  Chancery  of  the  Palatinate  seems  to  have  been  created  by  letters  patent 
Feb.  28th  51  Ed.  III.,  ibid  viii  n. 
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But  the  county  palatine  of  Lancaster,  though  it  long  re- 
tained its  separate  judicial  organization,  has,  from  1 399  onwards, 
been  much  more  closely  connected  with  the  crown  than  the 
county  palatine  of  Durham.  John  of  Gaunt's  son,  Henry  of 
Lancaster,  succeeded  to  the  throne  of  England  on  Richard  IL's 
deposition  in  1 399.  He  kept  his  family  estates,  including  the 
county  palatine,  separate  from  the  crown  estates ;  ^  and  though 
the  Duchy  of  Lancaster,  and  the  county  palatine  as  parcel  of  the 
duchy,  were  united  to  the  crown  by  Edward  IV.,*  they  were 
restored  to  their  original  position  by  Henry  VIL,*  and  have  so 
remained  ever  since.  Thus  the  county  palatine  has  remained  a 
separate  franchise,  but,  since  1399,  it  has  always  been  in  the 
hands  of  the  crown.  Hence,  although  the  Act  of  1 536  ^  applied 
to  Lancaster,  it  did  not  have  the  effect  upon  its  judicial  inde- 
pendence which  it  had  in  the  case  of  Durham.  It  made  a  change 
in  form  only.  In  most  cases  ^  it  meant  only  that,  for  the  future, 
the  king  exercised  as  king  the  same  powers  that  he  had  formerly 
exercised  as  Duke  of  Lancaster. 

The  county  palatine  of  Lancaster  was  only  a  part  of  the 
estates  of  the  Duke  of  Lancaster.*  He  had  many  other  estates 
scattered  all  over  England ;  and  these  were  increased  by  the 
addition  to  them  of  the  estates  which  Henry  V.  inherited  from 
his  mother,^  and  by  other  additions  made  by  Henry  VIII. 
and  Mary.®  "  Nearly  every  county  in  England  and  Wales  ac- 
knowledges to  a  greater  or  less  extent  the  jurisdiction  and  swells 
the  territories  of  the  Duchy  of  Lancaster."  ®  The  separation 
which  Henry  IV.  maintained  between  his  family  estates  and  the 
royal  estates  made  the  former  a  separate  entity.  Henceforward 
they  were  all  parts  of  the  Duchy  of  Lancaster.  "  Henry  IV.,'*  as 
Mr.  Armitage-Smith  has  said,^®  "gave  a  unity  to  his  father's 
lands  which  did  not  exist  in  his  father's  lifetime ;  lands  in  Sussex 
or  Yorkshire  which  would  now  be  spoken  of  as  '  parcel  of  the 
Duchy  of  Lancaster '  would  in  the  life  of  John  of  Gaunt  have 
been  referred  to  as  *  parcel  of  the  Honor  of  Eagle,'  or  *  parcel 
of  the  Honor  of  Tickhill  or  of  Knaresborough,'  held  by  the 
Duke  of  Lancaster  in  chief."     All  these  territories,  including  the 

1  See  the  Charter  of  1399,  Hardy,  op.  cit.  138-139.  *  Ibid  282-283. 

'Ibid  346-347;  cf.  Coke,  Fourth  Instit.  205;  Laxnbard,  Archeion  223;  the 
effect  of  these  Umitations  was  exhaustively  discussed  in  the  case  of  the  Duchy  of 
Lancaster  (156a)  Plowden  212 ;  and  cf.  Coke,  Fourth  Instit.  209-2x0. 

^27  Henry  VIII.  c.  24 ;  Coke,  Fourth  Instit.  205. 

>27  Henry  VIII.  c.  24  §  4  provided  that  appointments  to  judicial  offices  should 
be  under  the  seal  of  the  duchy. 

'  For  a  description  of  these  estates  in  the  time  of  John  of  Gaunt  see  Armitage- 
Smith,  John  of  Gaunt  chap,  x,  and  the  map  at  p.  218. 

^  Hardy,  op.  cit.  163.  '  Coke,  Fourth  Instit.  2x0. 

>  Thirtieth  Report  of  the  Deputy  Keeper  iv. 

^*  Armitage-Smith,  op.  cit.  204. 
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palatinate,  were  parcels  of  a  greater  reality — the  Duchy  of 
Lancaster.^ 

From  Heiuy  IV/s  reign  the  Duchy  of  Lancaster  was  managed 
as  a  whole  by  a  Chancellor  and  Council,  and  a  staff  of  duchy 
officials.'  The  main  business  of  the  Chancellor  was  to  superin- 
tend the  management  by  Ihe  dudiy  officiak  of  all  the  estates, 
franchises,  and  privileges  compris^  in  the  dudiy.  But  tbc 
existence  of  a  Chancellor  came  to  be  thot^ht  to  imply  the 
existence  of  some  sort  of  equitable  jurisdiction ; '  and,  thus  we 
find  that,  from  the  beginning  of  Henry  VI I. 's  reign,*  the 
Chancellor  of  the  Duchy  is  holding  a  court  known  as  the  court 
of  Duchy  Chamber,  which  exercised  an  equitable  jurisdiction  in 
cases  concerning  lands  which  were  parcel  of  the  duchy,*  whether 
situated  within  the  county  palatine  or  not*  This  jurisdiction 
did  not  exclude  the  equitable  jurisdiction  of  the  king's  chancery 
and  the  court  of  Exchequer,  but  was  concurrent  with  it^  This 
court   has    never   been  abolished;  but    it   has   not  sat  since 

This  court  of  Duchy  Chamber  was  quite  distinct  from  the 
palatine  court  of  Chancery.  But  the  Chancellor  of  the  Duchy 
seems  to  have  got  the  power  to  hear  appeals  fix>m  the  palatine 
court  of  Chanceiy.*  A  new  Court  of  Appeal  was  creat^  by  an 
Act  of  1850,^®  which  enacted  that  appeals  should  be  heard  by 
the  Chancellor  of  the  Duchy  assisted  by  two  judges  of  assize,  for 
whom,  in  1854,^^  ^^^  lords  justices  of  appeal  in  chancery  were 
substituted. 

The  Judicature  Act  of  1873  mei^ed  the  Lancaster  Court  of 
Pleas  in  the  High  Court,  and  stopped  the  bsue  of  commissions 

>  Thirtieth  Report  of  the  Deputy  Keeper  vii. 

'  Ibid  vi ;  in  the  Act  of  1461,  by  whidi  Edward  IV.  annexed  the  duchy  to  the 
crown,  the  existence  of  separate  seals  and  chanceries  for  the  palatinate  and  the 
duchv  is  recognized,  Hardy,  op.  dt.  283. 

*  In  Fisher  v.  Patten  (1673)  2  Lev.  24  Hale  pointed  out  that  die  "  constitntiiig 
of  a  chancellor  does  not  of  itself  constitute  a  court  of  equity,*'  and  he  iUustrated 
this  by  referring  to  the  chancellor  of  the  Order  of  the  Garter ;  how  this  court  of 
equity  began,  he  said,  did  not  plainly  appear ;  but  he  held  that  the  precedents  for 
its  eidstence  were  conclusive. 

*  Some  of  the  earlier  proceedings  of  the  Court  (i4B5-x558)  have  been  edited 
and  printed  for  the  Lancashire  and  Cheshire  Record  Society  by  H.  Fishwick. 

*  Coke,  Fourth  Instit.  206 ;  Bl.  Comm.  iii  78. 

'  In  Fisher  v.  Patten  (1673)  2  Lev.  24  it  was  held  that  that  court  had  jurisdic- 
tion over  land  parcel  of  the  duchy,  though  situated  in  the  county  palatine. 

^  Levington  v.  Woton  (163 1)  i  Ch.  Rep.  52 ;  Fleetwood  v.  Pool  (1660)  Hardres 
171. 

'  Halsbury,  Laws  of  England  iz  120. 

*  This  does  not  appear  from  Coke,  Fourth  Instit.  c.  36,  or  from  BL  Comm.  iii 
78 ;  but  the  existence  of  this  power  seems  to  be  assumed  by  the  Judicature  Act  of 
i873»  36»  37  Victoria  c  66  §  18  (2) ;  below  643  ;  and  is  so  stated  in  Thirtieth  Report 
of  the  Deputy  Keeper  viii  n. 

*•  13,  14  Victoria  c  43.  "  17, 18  Victoria  c  82. 
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of  assize  and  other  like  commissions.^  But,  as  in  the  case  of 
Durham,  the  palatine  court  of  Chancery  survived  the  Judicature 
Acts.  In  1890^  that  court  was  brought  into  closer  connection 
with  the  judicial  system  of  the  country,  and  fresh  arrangements 
were  made  for  hearing  appeals.  The  palatine  court  of  Chancery 
was  given  substantially  the  same  jurisdiction  as  the  Chancery 
Division  of  the  High  Court ;  and  appeals  from  it  were  hence- 
forward to  go  to  the  Court  of  Appeal  and  the  House  of  Lords. 
Thus,  since  the  court  of  Duchy  Chamber  has  ceased  to  sit,  and 
since  the  Chancellor  of  the  Duchy  has  been  deprived  of  his 
jurisdiction  to  hear  appeals  from  the  palatine  Chancery,  the 
Chancellor  of  the  Duchy  has  ceased  to  be  a  judicial  officer.' 

Chester^  the  Lords  Marchers ^  and  WcUes. 

The  county  palatine  of  Chester,  the  franchises  of  the  Lords 
Marchers,  and  Uie  principality  of  Wales  are  gec^raphically  con- 
tiguous; and  the  history  of  the  judicial  system  of  all  these 
districts  is  so  interwoven  that  it  must  be  treated  together.  That 
history  falls  into  four  well  marked  periods.  Firstly  the  period 
before  the  Statute  of  Wales  of  1284  ;  secondly  from  1284  to  the 
reforms  of  Henry  VI IL  ;  thirdly  from  Henry  VHI.'s  reforms  to 
1689 ;  and  fourthly  from  1689  to  modem  times. 

(i)  The  period  before  the  Statute  of  Wales  of  1284.^ 
During  die  period  which  stretches  from  the  Norman  Conquest 
to  1284  the  English  were  constantly  encroaching  upon  the 
Welsh.  At  two  of  the  gateways  into  Wales  William  1.  had 
created  the  two  counties  palatine  of  Chester  and  Shrewsbury. 
Chester  he  had  entrusted  to  his  nephew  Hugh,  and  Shrewsbury 
to  Rc^er  of  Montgomery.  The  gateway  into  Wales  by  way  of 
Hereford  he  had  entrusted  to  William  Fitz-Osbern ;  and 
Gloucester  was  in  Norman  hands  in  1068.  The  palatine  county 
of  Shrewsbury  ceased  to  exist  after  the  expulsion  of  Robert  of 
Belesme  by  Henry  I.  ;  and,  owing  partly  to  geog^phical  causes, 
and  partly  to  the  control  kept  by  the  crown  over  the  barons  of 
this  district  after  Belesme's  rebellion,  not  much  real  pn^^ress 
was  made  in  the  conquest  of  North  Wales.  All  the  country 
round  Snowdon  continued  to  be  Welsh.  But  in  South  Wales 
considerable  progress  was  made  by  the  Norman  barons.  From 
Hereford  and  Gloucester  they  gradually  conquered  the  country, 

^  36,  37  Victoria  c  66  §§  i6  and  99 ;  below  639 ;  the  Act  does  not  put  an  end 
to  the  separate  commissions  of  the  peace,  so  that  the  justices  of  the  peace  for  the 
county  palatine  are  still  appmnted  by  the  Chancellor  of  the  Duchy. 

'53»  54  Victoria  c.  23. 

'  For  his  modern  position  see  Anson,  The  Crown  (2nd  Ed.)  Pt.  I.  206-307. 

*  For  this  period  see  generally  Skeel,  The  Council  in  the  Marches  of  Wales 
Introd. ;  Rhys  and  Brynmor  Jones,  The  Welsh  People,  chap.  viL 
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and  in  return  got  almost  royal  powers  of  jurisdiction  over  the 
land  they  conquered  Pembroke  came  to  be  reckoned  as  a 
county  palatine,^  and  the  other  Lords  Marchers  had  almost 
equally  extensive  jura  regalia.^  Thus,  "  between  the  days  of 
William  Rufus  and  those  of  Edward  I.  grew  up,  slowly  indeed, 
but  all  the  more  surely,  the  famous  '  custom  of  the  March'  The 
position  of  the  Lords  Marchers  was  thoroughly  anomalous  as 
compared  with  that  of  the  ordinary  English  baron.  Their 
analogies  must  be  sought,  not  in  England,  but  in  France,  or, 
better  still,  in  Germany,  where  the  mai^raves  held  somewhat 
the  same  position  against  the  Slavs  as  they  did  against  the 
Welsh"  » 

The  palatinate  of  Chester  had  reverted  to  the  crown  in  1 237  ; 
and  in  1254  Henry  III.  made  his  son  Edward,  Earl  of  Chester, 
and  handed  over  to  him  all  his  lands  in  Wales.^  These  lands 
comprised  the  present  Flintshire  and  Denbighshire,  and  a  large 
part  of  Carmarthenshire  and  Cardiganshire^  These  areas 
Edward  b^an  to  organize  on  the  model  of  the  English  shires.* 
His  proceedings  naturally  aroused  the  indignation  of  the  Welsh. 
They  turned  to  Llewel)m  for  assistance,  and  a  war  broke  out  in 
1 2 56  which  did  not  end  till  1 267.  The  result  of  the  treaty  made 
in  that  year  was  to  leave  Edward  only  Chester  and  Carmarthen ;  ^ 
but  the  war  was  renewed  in  1 276 ;  and  this  time  Edward  was 
victorious.  The  treaty  of  Conway  "reduced  Llewelyn  to  the 
rank  of  a  petty  baron."  ®  Edward  again  set  to  work  to  organize 
his  newly  won  territory  on  the  English  model. •  This  led  to  a 
renewal  of  hostilities  in  1 282.  This  time  Edward  completely 
subdued  Wales.  Llewelyn  was  killed,  and  his  brother  David, 
who  was  captured,  was  executed  as  a  traitor.  This  opened  the 
way  to  the  settlement  of  Wales  which  was  effected  by  the  so- 
called  Statute  of  Wales  in  1 284.^® 

(ii)  From  1284  to  the  reforms  of  Henry  VHI. 

The  Statute  of  Wales,  after  reciting  that  Wales  was  now 
annexed  to  the  English  crown,  proceeded  to  enact  that  it  should 
be  divided  into  six  counties,  oi^anized  on  the  English  model, 

^  Above  92.  *  Below  X2o-Z3z.  '  Skeel,  op.  cit.  6. 

*  Rhys  and  Brvnmor  Jones  326-327.  '  Ibid  327  n. 

•  T.  F.  Tout,  Y.  Cymmrodor  ix  21 1-2 13. 
^  Rhys  and  Br3mmor  Jones  328-332. 

« Ibid  335.  » Ibid  337. 

^^  12  Edward  I.  St.  i ;  in  fonn  this  so-called  statute  is  an  ordinance  of  the  king 
with  the  advice  of  his  nobles ;  but  it  has  always  been  accepted  as  a  statute ;  it 
should  be  noted  also  that  the  king  took  power  (as  Henry  VIII.  took  power,  below 
124)  to  vary  it — **  Ita  tamen  quod  quociens-cumque,  et  quandocumque,  et  ubicumque 
nobis  placuerit  possimus  praedicta  statuta,  et  eorum  partes  singulas  declarare, 
interpretari,  addere,  sive  diminuere,  pro  nostro  libito  voluntate,  et  prout  securitati 
no8tr«  et  terrte  nostrae  predicta  viderimus  expedire.'* 
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and  equipped  with  sheriffs,  coroners,  and  bailiffs.  These  six 
counties  were  Anglesea,  Carnarvon,  Merioneth,  Flint,  Carmarthen, 
and  Cardigan.  The  first  three  were  placed  under  the  justice  of 
Snowdon,  Flint  was  placed  under  the  justice  of  Chester,^  and 
the  last  two  were  later  placed  under  a  justice  of  South  Wales.* 
These  justices  were  to  administer  justice  for  the  most  part  in 
accordance  with  the  rules  of  English  law ; '  and  to  enable  them 
to  do  so  English  writs  and  procedure  were  introduced  by  the 
statute. 

After  the  passing  of  this  statute,  therefore,  the  principality  of 
Wales  was  administered  by  the  justices  of  Chester,  Snowdon, 
and  South  Wales ;  while  the  rest  of  Wales,  except  the  county 
palatine  of  Pembroke,  was  governed  by  the  Lords  Marchers. 
We  must  therefore  glance  rapidly  at  the  courts  and  jurisdiction 
of  Chester,  the  justices  of  Wales,  and  the  Lords  Marchers. 

Chester,  as  Coke  said,  was  the  most  ancient  of  the  counties 
palatine^  As  we  have  seen,  it  had  this  status  before  the  time 
of  legal  memory,  so  that  it  could  claim  to  be  a  county  palatine 
by  prescription.*  It  was  created  a  principality  by  Richard  II. 
and  settled  upon  the  king's  eldest  son.*  The  justice  of  Chester 
held  a  court  for  pleas  of  the  crown  and  common  pleas ;  ^  and 
the  chamberlain  of  Chester,  assisted  by  a  vice-chamberlain,  ex- 
ercised the  equitable  and  common  law  jurisdiction  of  the 
Chancery,  and  the  jurisdiction  of  the  court  of  Exchequer.® 
These  jura  regalia  were  ascertained  and  certified  by  a  resolution 
of  the  judges  in  1 568,  on  the  occasion  of  a  controversy  between 
the  chamberlain  of  Chester  and  the  President  and  Council  of 
Wales  and  the  Marches.^  As  in  the  case  of  the  other  counties 
palatine,  a  writ  of  error  lay  from  the  justice  of  Chester,  or  the 
chamberlain  exercising  Exchequer  jurisdiction,  to   the   King's 

^  Flint  had  from  the  first  been  dependent  on  Chester,  see  T.  F.  Tout,  Y.  Cym- 
mrodor  ix  218. 

'  No  provision  was  made  for  a  justice  of  South  Wales  in  the  Statute  of  Wales ; 
but  Edward  I.  had  appointed  a  justice  of  S.  Wales  in  1280,  T.  F.  Tout,  Y. 
Cymmrodor  iz  2x2;  and  in  Edward  II.'s  reign  regular  appointments  were  made, 
T.  F.  Tout,  Edward  II.  374-3S1 ;  but  sometimes  the  justices  of  N.  and  S.  Wales 
were  united  in  one  hand,  ibid  377. 

*  The  Statute  of  Wales  recites  that  Edward  had  considered  the  laws  of  Wales, 
and,  *'  Quibus  diligenter  auditis  aut  plenius  intellectis  quasdem  ipsarum  de  consilio 
procerum  predictorum  delevimus,  quasdam  permisimus,  et  quaadam  correximus; 
et  ctiam  quasdam  alias  adjiciendum  et  statuendum  decrevimus ;  et  eas  de  cetero  in 
terris  noetris  in  partibus  ilus  perpetua  firmitate  teneri  et  observari  volumus  in  forma 
subscrtpta ;  *'  in  §  14  there  is  a  proviso  that,  though  in  trials  of  land  the  jury  was  to 
be  introduced,  in  trials  of  things  moveable  '*  as  of  contracts,  debts,  sureties,  cove- 
nants, trespasses,  chattels,"  Welsh  law  was  to  be  used. 

*  Fourth  Instit.  2xz.  *Ibid ;  above  1x7. 

*  2x  Ridiard  II.  c.  9.  ^  Fourth  Instit.  2xz,  212. 

'  Ibid ;  E^erton  was  at  one  time  the  chamberlain  of  Chester,  and  we  have  a 
reference  to  his  equitable  jurisdiction  in  Egerton  Papers  (C.S.)  207. 
'  Fourth  Instit.  2x2-2x3. 
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Bench ;  ^  but  in  the  case  of  Chester  there  were  some  peculiar 
and  somewhat  archaic  rules  applicable  to  this  procedure  in 
error.^  The  courts  of  Chester  could  also  be  controlled  by  the 
writ  of  certiorari  and  other  prerc^tive  writs.'  An  Act  of  1536 
provided  that  in  Chester,  and  the  shires  of  Wales  annexed  to 
Chester,  justices  of  the  peace  and  gaol  delivery  should  be  ap- 
pointed by  the  Lord  Chancellor  or  Lord  Keeper ;  *  and,  like  the 
other  counties  palatine,  it  was  affected  by  the  other  Act  of  the 
same  session  for  recontinuing  liberties  in  the  crowa*  We  shall 
see  that  the  position  of  the  justice  of  Chester  was  materially 
altered  by  the  Act  of  1 543  which  constituted  the  courts  of  Great 
Sessions  for  Wales/ 

Chester  was  a  county  palatine  which,  like  the  other  counties 
palatine,  had  once  been  part  of  the  realm  of  England.  Wales  on 
the  other  hand  had  never  formed  part  of  the  realm  of  England. 
From  this  the  lawyers  drew  the  conclusion  that,  while  error  lay 
from  the  courts  of  the  other  counties  palatine  to  the  King's 
Bench,  error  did  not  lie  from  the  courts  of  the  justices  of  Wales 
to  the  King's  Bench,^  but  only  to  Parliament ;  *  and  that,  while 
the  King's  Bench  could  send  issues  to  be  tried  in  the  courts  of 
the  counties  palatine,  it  could  not  send  such  issues  for  trial  to  the 
justices  of  Wales,  because  they  were  courts  of  a  co-ordinate  juris- 
diction.* Thus  all  through  the  Middle  Ages,  and  till  Henry 
Vin.'s  reforms,  the  courts  of  Wales  were  completely  independent 
of  the  jurisdiction  of  the  courts  of  common  law.  "  Breve  domini 
r^is  non  currit  in  WalHam." 

The  Lords  Marchers  possessed  an  almost  equally  independent 
jurisdiction.  Their  large  powers  appear  from  Camewalts  Case^ 
the  pleadings  of  which  are  given  in  Coke's  Entries,^®  and  from  the 
provisions  of  the  statutes  of  Henry  VII L's  reign  for  reoi^nizing 
the  judicial  system  of  Wales  and  the  Marches."     They  may  be 

^  Fourth  Instit  313-214. 

'  The  writ  of  error  was  to  be  read  to  the  justices  of  Chester  and  they  could 
reverse  their  decision ;  but  if  they  affirmed  their  decision,  and  it  was  afterwards  re- 
versed  by  the  King's  Bench  they  forfeited  £100,  ibid  214 ;  it  is  only  gradually  that 
a  complaint  of  an  erroneous  decision  is  differentiated  from  a  complaint  against  the 
conduct  of  the  judge  who  gave  the  decision,  below  2i3-2Z4 ;  for  another  illustration 
of  this  old  idea  see  below  521. 

'See  a  case  of  Hil.  29  Eliza.,  cited  Coke,  Fourth  Instit.  3x4;  below  226-231. 

*  27  Henry  VIII.  c.  5.  '  Ibid  c.  34.  •  Below  124. 

7  Y.BB.  32  Hy.  VI.  Hil.  pi.  13  ftr  Portescue ;  36  Hy.  VI.  pi  34  p.  33  per 
Fortescue ;  Coke,  Fourth  Instit.  223 ;  Harg.  Law  Tracts,  A  Discourse  against  the 
jurisdiction  of  the  King's  Bench  over  WsUes  by  process  of  Latitat,  393-405;  the 
author  states  that  he  was  moved  to  write  the  tract  by  hearing,  in  1745,  the  argu- 
ments in  the  case  of  Lampley  v.  Thomas  (1747)  i  Wils.  193,  below  131. 

8  Y.B.  19  Hy.  VI.  Mich,  pi  31. 

•yjBB.  32  Hy.  VI.  Hil  pi  13 ;  36  Hy.  VI.  pi  34  pp.  33-34;  Vaughan*s  Re- 
port 412 ;  Harg.  Law  Tracts  404. 

i<*  At  p.  549;  cf.  Stephen,  H.C.L.  t  140-142.  ^  Below  122-124. 
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summarized  as  follows  :  ^  (i)  The  king's  writ  did  not  run  in  the 
Marches.  All  writs  within  the  seignory  were  in  the  name  of  the 
lord,  and  offences  were  said  to  be  committed  contra  pacem  of 
the  lord.  Consequently  each  lord  had  his  Chancery  for  the  issue 
of  original  writs.  (2)  They  had  judgment  of  life  and  limb  in  all 
capital  cases,  the  forfeitures  of  all  the  lands  and  chattels  of  felons, 
and  the  power  to  pardon.  Consequently  they  had  the  power  to 
appoint  justices  of  oyer  and  terminer  and  other  justices  necessary 
to  administer  their  criminal  jurisdiction.  (3)  They  had  the  right 
to  try  all  actions  real  and  personal  and  mixed  (4)  Among  other 
prerogative  rights  they  had  the  right  to  create  boroughs.^  The 
only  two  cases  in  which  the  king's  court  had  jurisdiction  were, 
firstly  the  case  in  which  a  Lord  Marcher  was  a  party  to  the 
action,'  and  secondly  in  certam  cases  of  mixed  ecclesiastical  and 
civil  jurisdiction  in  which  it  was  necessary  to  get  a  certificate 
from  a  bishop,  such  as  proceedings  on  a  writ  of  Quare  Impedit 
and  proceedings  to  determine  Intimacy  or  the  existence  of  a 
marriage.^  In  the  first  case  the  Lord  Marcher  could  not  be  a 
judge  in  his  own  case,  and  therefore  the  king's  court  assumed  or 
was  given  jurisdiction  ^ — the  necessary  writs  in  the  action  being 
sent  to  the  sheriff  of  the  adjoining  county.*  In  the  second  case 
jurisdiction  was  given  or  assumed  because  the  bishop  refused  to 
obey  an  order  to  give  a  certificate  sent  by  a  Lord  Marcher.  He 
would  only  obey  a  royal  order ;  and  therefore  the  proceedings 
necessarily  must  take  place  in  the  king's  court.^ 

Thus  the  Lords  Marchers  were  practically  independent 
potentates  of  a  kind  very  unusual  in  England.  From  this  two 
consequences  flowed.  In  the  first  place  there  grew  up  in  their 
jurisdictions  a  mixture  of  Welsh  custom  and  English  law  known 
as  the  custom  of  the  Marches.^  In  the  second  place,  although 
they  held  of  the  king,  their  all^iance  sat  so  lightly  upon  them 
that  it  was  necessary  to  declare  in  1354^  that  "all  the  Lords 
of  the  Marches  of  Wales  shall  be  perpetually  attending  and  an- 
nexed to  the  crown  of  England,  and  not  to  the  principality  of 
Wales,  in  whose  hands  so  ever  the  same  principality  be."      It  is 

^  Harg.  Law  Tracts  388-389  ;  Rhys  and  Brynmor- Jones,  op.  cit.  356-360. 

*  It  was  provided  in  1543  that  the  kin^  should  within  seven  years  have  power  to 
dissolve  such  boroughs  in  order  that  he  miffht  make  other  places  '*  more  convenient 
and  apt"  into  boroughs,  34,  35  Henry  Vllf.  c.  26  §  27. 

'Harg.  Law  Tracts  390. 

^  Ibid  389 ;  Vaughan,  Report  409,  410. 

*  Possibly  it  was  by  Legislative  Act,  see  Vaughan,  Report  403,  citing  Fitz-Herbert 
Ab,  AssiM€  pi.  38a— a  case  of  18  Edward  II. ;  Harg.  Law  Tracts  390. 

'  Vaughan,  Rq>ort  404. 

7  Harg.  Law  TracU  399,  403,  citing  V.B.  19  Hy.  VI.  Mich.  pi.  31 ;  Vaughan, 
Report  4Z0. 

'See  H.  Owen,  Y.  Cymmrodor  xiv  Pt.  II.  17. 
'28  Edward  in.  c.  2. 
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their  position  in  relation  to  the  crown  which,  as  we  shall  now 
see,  gives  them  their  importance  in  English  history. 

Edward  I.  had  attempted  to  suppress  private  war  in  the 
Marches,  and  to  bring  the  Lords  Marchers  into  some  sort  of  sub- 
ordination by  his  writs  of  Quo  Warranto}  Though  he  had  some 
measure  of  success,  he  paid  for  it  by  the  loss  of  their  active  sup- 
port "  In  the  fierce  struggle  over  the  confirmation  of  the 
charters  the  proudest  of  the  baronage  were  raised  against  him. 
To  the  very  end  of  his  reign  he  was  hampered  in  his  attempt  to 
conquer  Scotland  by  baronial  opposition  dating  from  the  Welsh 
wars."  *  The  task  which  Edward  I.  had  found  difficult  Edward  II. 
found  impossible.  In  all  semi-revolutionary,  semi-constitutional 
strugrgles  of  the  reign  the  Lords  Marchers  played  a  decisive 
part ; '  and  during  the  Wars  of  the  Roses  both  the  claimants 
drew  much  of  their  support  from  the  Marches.  **  From  the 
great  Mortimer  estates,  whose  centre  was  Ludlow,  the  Duke  of 
York  drew  his  armies,  while  the  west  of  Wales,  from  Pembroke 
to  Anglesea,  was  strongly  Lancastrian."  *  It  was  one  of  the 
happiest  results  of  these  wars  that  they  made  the  elimination  of 
these  centres  of  disorder  possible  The  Lancastrian  inheritance 
in  the  Marches  was  added  to  the  crown  estates  when  Henry  IV. 
became  king  in  1399,  and  the  Yorkist  when  Edward  IV.  became 
king  *  in  1461.  The  fact  that  these  lordships  were  now  part  of 
the  crown  demesnes  enabled  Edward  IV.  to  establish  a  President 
and  Council  in  the  Marches.*  The  fact  that  Henry  VII.  was  of 
Welsh  descent  and  bore  a  Welsh  name,  and  that  he  h^d  got  pos- 
session of  the  Marcher  Lordships  held  by  Richard  III.  as  Earl  of 
March,^  enabled  his  successor  to  put  the  judicial  system  of  Wales 
upon  a  wholly  new  basis. 

(iii)  From  Henry  VIII.'s  reforms  to  1689. 

The  series  of  Acts  relating  to  Wales  begins  in  1 535.*  In  that 
year  two  Acts  were  passed  dealing  with  the  perjury  of  jurors  in 
Wales,  and  with  robbers  escaping  into  South  Wales.*  Another 
Act  provided  a  better  machinery  for  the  punishment,  by  the 
Council  of  Wales  and  the  Marches  or  by  the  king's  justices  in  the 
adjoining  English  counties,  of  crimes  committed  in  the  Marches  ;  ^^ 

1  Skecl,  op.  cit  8,  9 ;  T.  F.  Tout,  Edward  II.  X37. 

«  Skccl,  op.  cit.  9.  »  T.  F.  Toot,  Edward  II.  137-143. 

« Skeel,  op.  cit.  zi.  *  T.  F.  Tout,  Edward  II.  156. 

*  Skeel,  op.  dt.  chap,  i ;  below  502. 
'  Ibid  17 ;  and  App.  IV. 

*  For  a  very  clear  summary  of  these  Acts  see  Skeel,  op.  cit.  38-46. 

*  a6  Henry  VIII.  cc.  4  and  5. 

^*Ibid  c.  6— murders,  other  felonies,  and  certain  other  crimes  committed 
in  Wales  and  the  Marches  were  to  be  tried  at  special  courts  to  be  kept  in 
Wales  (§  i),  and  offences  by  the  officers  of  Lords  Marchers  were  to  be  tried  l^  the 
Council  of  Wales  (§  a) ;  fielonies  and  other  crimes  in  the  Marches  could  be  tried  in 


CHESTER,  LORDS  MARCHERS,  WALES    128 

and  two  other  Acts  provided  for  the  punishment  of  assaults  by 
Welshmen  upon  the  inhabitants  of  the  border  counties  of  Here- 
ford, Gloucester,  and  Shropshire,  and  for  the  conditions  under 
which  benefit  of  clergy  was  to  be  allowed  to  Welsh  clerks.*  In 
1536  certain  abuses  in  the  administration  of  the  forest  law  in 
Wales  were  remedied  ;  *  and  in  the  same  year  came  the  Act  of 
union  between  England  and  Wales.'  Wales  and  England  were 
united,  and  Welshmen  and  Englishmen  were  to  be  subject  to  the 
same  laws  and  have  the  same  privileges.*  Five  new  counties 
were  formed — Monmouth,  Brecknock,  Radnor,  Montgomery,  and 
Denbigh  ; '  and  1 37  Marcher  Lordships  enumerated  in  the  Act 
were  annexed,  some  to  these  new  counties,  some  to  the  old  Welsh 
counties,  and  some  to  the  English  border  counties.*  Courts  were 
to  be  kept  in  the  English  tongue,^  and  Wales  was  to  be  repre- 
sented in  Parliament®  There  was  a  saving  of  certain  of  the 
pecuniary  profits,  and  certain  of  the  franchises  enjoyed  by  the 
Lords  Marchers.*  The  king  was  given  power  within  three  years 
from  the  end  of  Parliament  to  repeal  or  suspend  the  Act,  and  for 
a  period  of  five  years  to  establish  courts  in  Wales. ^^  It  was  also 
provided  that  commissioners  should  be  appointed  to  divide  Wales 
into  shires." 

The  carrying  into  effect  of  the  provisions  of  this  Act  naturally 
took  some  time.^'  When  it  was  accomplished  in  1543,  a  com- 
prehensive Act  was  passed  to  provide  for  the  local  government 
and  judicial  organization  of  Wales."  The  country  was  to  be 
divided  into  twelve  counties — the  six  counties  enumerated  in  the 
Statute  of  Wales,  two  new  counties  of  Pembroke  and  Glamorgan, 
and  the  counties  created  by  the  Act  of  1536,  with  the  exception 


the  adjoining  shires  (§  6),  and  for  that  purpose  process  could  be  issued  into  the 
Marches  (f  8),  provided  the  criminal  was  indicted  within  two  years  of  the  crime 
(.;i  zx) ;  there  was  also  a  provision  for  bringing  to  justice  fugitive  criminals  from  the 
Marcher  jurisdictions  (§  13). 

^36  Henry  VIII.  cc.  xz  and  za. 

«27  Henry  VIII.  c  7.  *  Ibid  c  26. 

*  **  That  Uie  said  country  and  dominion  of  Wales  shall  be,  stand  and  continue 
for  ever  from  henceforth  incorporated,  united,  and  annexed  to  and  with  this  his 
realm  of  England  ;  and  that  all  and  singular  person  and  persons,  bom  and  to  be  bom 
in  the  said  principality.  Country,  or  Dominion  of  Wales,  shall  have,  enjo^,  and  in- 
herit all  ana  singular  freedoms,  lib^ties,  rights,  privileges,  and  laws  within  this  his 
realm,  and  other  the  Kind's  Dominions,  as  other  the  king*s  subjects  naturally  born 
within  the  same  have,  enjoy,  and  inherit.'* 

•§3.  •§§  3-Z9;  Stephen,  H.C.L.  i  Z40  n.  2. 

^  27  Henry  VIII.  c.  26  §  20.  •  I  29. 

*  iS  25, 30 ;  it  is  to  be  noted  that  all  the  jurisdiction  reserved  in  the  latter  section 
was  the  right  to  hold  couru  baron,  courU  leet,  and  law  da3rs ;  the  other  privileges 
therein  enumerated,  below  Z24  n.  Z4  really  only  amounted  to  certain  pecuniary 
rights. 

"  Skeel,  op.  dt.  43.  "  34,  35  Henry  VIII  c.  26. 
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of  Monmouth  which  was  to  be  an  English  county.^  For  judicial 
purposes  these  counties  were  to  be  divided  into  groups  of  three, 
and  a  court  of  Great  Sessions  was  to  be  held  twice  a  year  in 
each  group — each  court  lasting  six  days.  The  judge  of  one 
group  was  to  be  the  justice  of  Chester,  of  another  the  justice  of 
North  Wales,  and  of  the  other  two  two  persons  to  be  nominated 
by  the  crown.*  In  each  county  there  were  established  sheriffs,* 
county  courts,*  tourns,*  and  hundred  courts,'  coroners,^  justices 
of  the  peace,  and  quarter  sessions.^  The  existence  of  the  Pre- 
sident and  Council  of  Wales  and  the  Marches  was  recognized, 
and  its  jurisdiction  was  defined^  The  king  was  given  power  to 
alter  the  Act,  and  also  to  make  laws  for  Wales  ^^ — a  power  which 
was  taken  away  by  an  Act  of  1624." 

This  statute,  together  with  the  legislation  which  preceded  it, 
seems  to  have  had  the  same  effect  upon  the  franchises  of  the 
Lords  Marchers  as  the  rise  of  the  common  law  courts  had  upon 
the  franchises  of  the  English  lords  in  the  thirteenth  century. ^^ 
Their  rights  to  hold  courts  baron  and  courts  leet,^'  and  certain 
pecuniary  rights  arising  from  their  ancient  franchises  ^*  had  been 
saved  in  1 536  ;  ^^  and  those  so  saved,  and  those  alone,  were  saved 
in  1543.^'  But  there  was  a  complaint  in  1554  that  there  was  a 
doubt  whether  this  saving  operated  in  favour  of  their  heirs  or 
successors  in  title;  and  a  statute  was  passed  in  that  year  to 
secure  to  them  these  rights.^^     But  it  is  clear  from  the  statute 

^  §  2 ;  Glamorgan  had  been  to  all  intents  and  purposes  organized  as  a  county, 
though  only  called  a  Marcher  Lordship,  see  Tout,  Y.  Cymmro£r  ix  205,  208-210. 

34t  35  Henry  VIII.  c.  26  §§  5-9,  14 ;  18  Elisabeth  c.  8  gave  the  crown  power  to 
increase  the  number  of  judges. 

•  34.  35  Henry  VIII  c.  26  §§  61-64.  *  §  73-  "  §  75* 

•§73.  '§68.  •§§53-57. 

'  "  That  there  shall  be  and  remain  a  President  and  Council  in  the  said  Dominion 
and  Principality  of  Wales  and  the  Marches  of  the  same  ...  in  manner  and  form 
as  hath  been  heretofore  used  and  accustomed ;  which  President  and  Council  shall 
have  power  and  authority  to  hear  and  determine,  by  their  wisdoms  and  discretions, 
such  causes  and  matters  as  be  or  hereafter  shall  be  assigned  to  them  by  the  King's 
Majesty,  as  heretofore  hath  been  accustomed  and  used,"  §  4. 

^^§  119 ;  we  have  seen  that  the  Statute  of  Wales,  1284,  ^^^s  in  substance  an 
ordinance  made  by  the  king,  and  that  he  took  power  in  it  to  vary  the  laws  to  be  ob- 
served in  Wales,  above  zi8  n.  10 ;  in  fact  Wales  was  in  much  the  same  position  as 
a  colony  acquired  by  conquest  or  cession,  subject  both  to  the  legislative  power  of 
Parliament,  and  to  laws  made  for  it  by  the  king  ;  this  power  of  the  king  would,  as  a 
result  of  the  Act,  have  disappeared  if  this  section  had  not  preserved  it. 

"  21  James  L  c  10  §  4. 

"Above  87-89;  below  132-133;  as  Owen  says,  Y.  Cymmrodor  xiv  Pt.  II.  22, 
it  **  practically  reduced  them  to  the  position  of  Lords  of  Manors." 

"  Above  123  n.  9. 

"  27  Henry  VIII.  c.  26  §  30  enumerates,  ••  Lawdays,  Waife,  Straife,  Infiamthef, 
Outfanthef,  Treasure-trove,  Deodands,  Goods  and  Chattels  of  Felons,  and  of  persons 
condemned  or  outlawed  of  Felony  or  Murther,  or  put  in  Exigent  for  felony  or 
Murther,  and  also  Wreck  tU  mer^  Wharfage  and  Customs  of  Strangers.'* 

"  27  Henry  VIII.  c.  26  §§  25,  30.  "  34,  35  Henry  VIII.  c.  26  §  xoi. 

i^  I,  2  PhiUp  and  Mary  c.  15. 
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that  their  once  wide  jurisdiction  was  now  confined  to  the  right 
to  certain  payments,  and  to  franchises  of  the  dead  or  decadent 
type.  The  .judicial  system  of  Wales  now  centred  round  the 
courts  of  Great  Sessions,  and  the  President  and  Council  of  Wales 
and  the  Marches. 

To  the  Great  Sessions  was  given  a  power  to  exercise  within 
their  territorial  limits  all  the  jurisdiction  exercisable  by  the  courts 
of  King's  Bench  and  Common  Pleas.^  Errors  in  real  and  mixed 
actions  were  to  be  redressed  by  the  court  of  King's  Bench ;  ^ 
and  in  personal  actions  by  the  Council  of  Wales.'  The  Great 
Sessions  also  acquired  or  assumed,  before  the  banning  of  the 
seventeenth  century,  an  equitable  jurisdiction,  which,  after  some 
dispute,  was  finally  upheld  by  the  English  courts  in  Charles  II. 's 
reign.^  Exactly  how  they  acquired  it  is  not  clear.  But  it  is 
probable  that  their  assumption  of  it  is  connected  with  the  feet 
that,  by  the  Act  of  1536,  there  had  been  established  in  Wales 
separate  chanceries  for  the  issue  of  original  writs,^  and  with  the 
fact  that,  by  the  Act  of  1543,  each  court  of  Great  Sessions  had 
its  seal  for  the  sealing  of  original  writs.*  As  in  the  counties 
palatine,^  the  possession  of  these  chanceries  was  probably  con- 
sidered in  the  sixteenth  century  a  sufficient  warrant  for  the 
exercise  of  a  jurisdiction  similar  to  that  exercised  by  the  English 
Chancery ;  and  since  the  chancellors  or  chamberlains  appointed 
to  keep  the  seals  of  the  courts  of  Great  Session  were  prohibited 
from  exercising  this  jurisdiction,^  it  was  assumed  by  the  judges 
of  these  courts.  However  that  may  be,  it  is  clear  that  the  Great 
Sessions  were  exercising  this  jurisdiction  in  the  early  years  of 
the  seventeenth  century.  But  it  is  probable  that  they  were  not 
often  called  upon  to  exercise  it  while  the  Council  of  Wales  was 
at  the  height  of  its  power.^ 

*  34,  35  Henry  VIII.  c.  a6  §§  12, 13.  «§  X13.  »  §  1x3, 

*  It  seems  to  have  been  assumed  in  1661  that  the  North  Wales  Sessions  had  a 
coort  of  equity,  x  Sid.  52;  but  the  question  was  raised  whether  South  Wales  had  a 
similar  court — "  Mes  le  councel  cite  deux  cases  estre  adjuge  in  poynt  sur  solemn 
debate  que  South  Wales  poit  erect  un  court  de  Equity  .  .  .  et  les  cases  fueront  ** 
BagtuUVs  ca$4  3  Car.  x,  et  de  pluis  darrein  temps  Pitulopt  Owen^i  Cau ;  cf.  (1648), 
Style  X50,  in  which  the  Question  was  put  down  for  argument ;  and  James  v.  Procer 
(z66i)  X  Keble  x68,  in  which  a  prohibition  was  granted ;  in  Pnlfath  v.  Griffith  (i669> 
2  Keble  259,  the  jurisdiction  was  finally  upheld. 

*  27  Henry  VIII.  c  26  §  9.  •  34,  35  Henry  VIII.  c  26  §f  16-22. 

^  Above  III,  1x6;  Bacon  in  his  argument  on  the  jurisdiction  of  the  Council  of 
Wales  (Works,  Ed.  Spedding,  vii  602T  seems  to  assume  that  the  possession  of  a 
Chancery  by  the  counties  palatine  earned  with  it  an  equitable  jurisdiction. 

"  34»  35  Henry  VIII.  c.  26  §  21. 

'  It  is  clear  that  the  Council  exercised  a  conmderable  equitable  jurisdiction,  see 
Skee),  op.  cit  X54-X55 ;  and  cf.  the  instructions  to  the  Council  of  x6x7  |  X5,  Pro- 
thero  Documents,  383-384 — the  Council  is  to  **  examine,  hear  and  determine"  alt 
manner  of  complaints,  "  for  any  cause  or  matter  arising  within  the  said  dominion 
and  principality  as  well  concerning  lands,  tenements,  or  hereditaments  .  .  .  s» 
goods  and  chattels  for  which  there  shall  upon  due  proof  appear  clear  matter  for  the 
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The  Council  of  Wales,  like  the  English  Privy  Council  and 
Star  Chamber,  was  both  a  court  of  law  and  an  instrument  of 
government ;  and  I  shall  say  something  more  of  it  when  I  deal 
with  the  judicial  and  political  work  of  those  bodies.^  Here  it 
will  be  sufficient  to  say  that  it  exercised  a  criminal  jurisdiction 
similar  to  that  exercised  by  the  court  of  Star  Chamber,  and  a 
civil  and  an  equitable  jurisdiction  co-ordinate  with  that  of  the 
courts  of  Great  Sessions.  It  also  took  cognizance  of  some  cases 
which  fell  within  the  jurisdiction  of  the  ecclesiastical  courts,  such 
as  suits  for  l^^cies,  and  prosecutions  for  sexual  offences.' 
Among  the  councillors  were  generally  included  the  Justices  of 
Chester  and  North  Wales ;  but,  as  the  courts  of  Great  Sessions 
and  the  Council  exercised  jurisdictions  which  were  to  a  great  ex- 
tent co-ordinate,  it  is  not  surprising  that  friction  sometimes  arose. 
Lord  Zouche  who  was  President  of  the  Council  from  1602-1607, 
is  said  to  have  deliberately  slighted  the  Justice  of  Chester ; '  and 
the  Earl  of  Northampton  managed  to  get  rid  of  James  Whitelocke, 
who  then  held  the  office  of  Justice  of  Chester,  because  he  would 
not  give  way  to  his  wishes.* 

We  shall  see  that  at  the  beginning  of  the  seventeenth  century 
the  Council  became  involved  in  a  long  dispute  as  to  its  right  to 
exercise  jurisdiction  over  certain  English  counties  bordering  on 
Wales ;  ^  and  that  the  legality  of  some  parts  of  its  jurisdiction 
was  beginning  to  be  questioned  by  the  courts  of  common  law/ 
It  is  clear  from  these  disputes  that  it  was  banning  to  share  the 
unpopularity  which  attached  to  the  Court  of  Star  Chamber  and 
the  other  branches  of  the  Council.^  In  so  &r  therefore  as  it  ex- 
ercised a  jurisdiction  similar  to  that  exercised  by  the  court  of 

plaintiff  to  be  relieved  in  equity  and  good  conscience  and  that  he  is  without  ordinary 
remedy  by  common  law." 

*  Bdow  502-503,  507 ;  vol.  iv  Bk.  iv  PL  L  c  i, 

*  Skeel,  op.  dt.  Z54-I55  ;  the  right  to  hear  these  cases  was  questioned  in  Evers 
and  Owens  Case  (1628)  Godbolt  431 ;  in  that  case  Whitelocke,  J.,  said,  "  five  bishops, 
one  after  the  other,  were  Presidents  of  the  Marches  there  ;  and  they  drew  into  the 
Marches  spiritual  business,  but  originally  it  was  not  so ;  **  in  the  case  before  the 
court  the  King's  Bench  refused  to  prohibit  the  Council  from  hearing  a  suit  for  a 
legacy,  as  **  there  was  much  matter  of  equity  ccmceming  the  legacy ;  the  dispute 
again  arose  between  the  Council  and  the  Prerogative  (knirt  of  Canterbury  in  1637, 
Skeel,  op.  cit.  157 ;  a  prohibition  to  the  Council  in  a  suit  for  a  legacy  was  awarded 
in  1670,  Win  v.  Ellis  2  KebL  685. 

*  Skeel,  op.  cit.  130,  citing  Manningham*s  Diary  (CS.)  58. 

^  Whitelocke  himself  says.  Liber  Famelicus  (C.S.)  95,  **  The  erl  of  Northampton, 
lord  president  of  the  counsell  in  the  marches  of  Wales,  was  verve  desirous  to  be  quit 
of  me  at  the  counsell ;  his  reason  was,  I  did  not  give  way  unto  him  and  his  servants, 
nether  in  the  court  nor  in  the  king^s  house,  in  bothe  whiche  I  conceaved  things 
to  be  caryed  contrarye  to  the  king's  instructions  and  myne  othe.  Therefore  he 
made  meanes,  by  the  duke  of  Buckingham  ...  to  remove  me  into  the  King's 
Benche." 

*  Below  510,  511.  •  Below  511. 
^  Skeel,  op.  dt.  139-141 ;  below  513-5x4. 
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Star  Chamber  it  was  abolished  in  1641.^  But  it  still  continued 
to  exercise,  under  ever-increasing  difficulties,  its  civil  and  equitable 
jurisdiction  till  the  outbreak  of  the  civil  war.^  On  the  outbreak 
of  the  civil  war  it  fell  into  abeyance ;  but  at  the  Restoration  it  was 
re-established  in  the  same  position  as  that  which  it  had  occupied 
between  1641  and  the  outbreak  of  the  civil  war.'  Its  re-establish- 
ment gave  the  king  a  considerable  amount  of  patronage ;  ^  and  a 
certain  number  of  persons  welcomed  it  because  it  gave  them  the 
advantage  of  having  a  court  in  their  midst^  But  the  court  as 
thus  re-established  was  not  a  success.  This  was  due  mainly  to 
two  causes.  In  the  first  place  the  amount  of  business  done  did 
not  justify  the  expense  of  maintaining  it  The  cases  brought  be- 
fore it  were  small  in  number  and  often  petty  in  character,  while 
the  costs  were  often  high.*  The  expense  of  maintaining  the 
court  was  large  on  account  of  the  lai^e  number  of  the  officials  of 
the  court  who,  having  little  else  to  do,  spent  their  time  disputing 
among  themselves.^  In  the  second  place  it  was  never  forgotten 
that  it  was  the  last  survivor  of  those  Conciliar  courts  which,  in 
the  earlier  half  of  the  century,  had  been  the  most  efficient 
instruments  of  prerogative  rule.®  Therefore  it  was  naturally 
viewed  with  dislike  and  suspicion  by  those  who  considered  that 
all  jurisdiction  exercised  by  a  branch  of  the  Council  was  uncon- 
stitutional. An  attempt  to  abolish  it  in  1680  failed  ;*  but  at  the 
Revolution  these  two  causes  for  its  unpopularity  were  fatal  to  it 
The  preamble  to  the  Act  of  1689,^^  which  abolished  it,  dwelt 
upon  both,  and  more  especially  upon  the  second.^^  Having 
abolished  it,  the  Act  went  on  to  give  its  power  to  nominate  per- 
sons to  be  chosen  as  sheriffs  to  the  judges  of  the  Great  Sessions, 

^  x6  Charles  I.  c.  zo  §  4 ;  for  the  history  of  the  progress  of  this  Act  see  Skeel, 
op.  cit.  1 57-161 ;  the  Act  only  takes  away  the  Star  Chamber  jurisdiction;  in  the 
same  way  it  took  away  the  Star  Chamber  jurisdiction  exercised  by  the  Council  of  the 
North,  the  court  of  the  Duchy  of  Lancaster,  and  the  court  of  the  Exchequer  of  the 
county  palatine  of  Chester ;  cp.  R.  R.  Reid,  King's  Council  in  the  North,  454. 

'Skeel,  op.  cit.  x6i-i65.  ^Ibid  165,  166. 

*  Ibid  169-X71.  » Ibid  166-168. 

*  Ibid  174 ;  and  see  the  evidence  given  to  the  House  of  Lords  in  1689,  Hist. 
MSS.  Comm.  12th  Rep.  App.  Pt.  VI.  no.  80  pp.  Z05-109. 

"^  Skeel,  op.  cit.  174  says,  **  references  to  the  court  at  this,  the  closing  period  of 
its  existence,  are  for  tht  most  part  mere  records  of  offices  granted  and  disputes 
between  their  holders.*' 

*  Below  514. 

'  Hist.  MSS.  Com.  zith  Rep.  App.  Pt.  II.  no.  354  p.  261 — the  bill  passed  the 
Commons,  but  was  dropped  in  the  Lords  after  a  first  reading. 

^  z  William  and  Nlary  c  27. 

11  ••  Forasmuch  as  the  proceedings  and  decrees  of  that  court  have  by  experience 
been  found  to  be  an  intolerable  Burthen  to  the  subject  within  the  said  Principality, 
contrary  to  the  Great  Charter,  the  known  laws  of  the  land,  and  the  birthright  of  the 
subject,  and  the  means  to  introduce  an  arbitrary  power  and  government ;  **  see  Hist. 
MSS.  Com.  zath  Rep.  App.  Pt.  VI.  Z09  for  a  petition  sign^  by  nearly  z8,ooo  per- 
sons for  the  abolition  of  the  court. 
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and  its  jurisdiction  to  redress  the  errors  of  the  Great  Sessions  in 
personal  actions  to  the  court  of  King's  Bench.  ^ 

(iv)  From  1689  to  modem  times. 

During  the  sixteenth  and  the  earlier  part  of  the  seventeenth 
centuries  the  activity  of  the  Council  of  Wales,  and  the  rivalry 
between  the  courts  of  common  law  and  all  branches  of  the 
Council,  had  prevented  any  acute  controversy  between  the 
courts  at  Westminster  and  the  Great  Sessions  as  to  the  limits  of 
their  respective  jurisdictions.  But  the  inactivity  of  the  Council 
of  Wales  in  the  latter  part  of  the  seventeenth  century,  and  its 
abolition  in  1689,  brought  this  question  of  the  relation  of  the 
Great  Sessions  to  the  courts  at  Westminster  to  the  front 

The  problem  can  be  stated  in  this  form:  To  what  extent 
have  the  courts  at  Westminster  jurisdiction  over  Wales  ? 

In  certain  cases  there  could  be  no  controversy  because 
statutes  had  given  the  English  courts  jurisdiction.  Thus  we  have 
seen  that  the  statute  of  1543  provided  that  writs  of  error  should 
lie  from  the  Great  Sessions  to  the  King's  Bench  ;  ^  and  it  further 
provided  that  for  "ui^ent  and  weighty  causes"  process  might 
"  as  heretofore  hath  been  used "  be  directed  into  Wales  by  the 
special  command  of  the  Lord  Chancellor  or  any  of  the  king's 
Council.^  A  statute  of  1 547  provided  that  process  of  outlawry 
might  be  directed  into  Wales.^  Certain  crimes  committed  in 
Wales  or  the  Marches  could  be  tried  in  the  next  adjoining 
counties  under  a  statute  of  1534.^  It  seems  also  to  have  been 
admitted  that  certain  prerc^ative  writs  could  issue  into  all  parts 
of  the  king's  dominions,  and  therefore  into  Wales ;  *  but,  till 
1670,  it  was  a  controverted  question  whether  or  not  a  writ  of 
certiorari  could  be  issued  into  Wales  to  remove  a  criminal  case 
from  the  cognizance  of  the  Welsh  courts ;  ^  and  it  would  seem 

'  §§  3t  4-  "Above  125. 

'  34»  35  Henry  VIII.  c.  26  §  115.  *  x  Edward  VI.  c  10. 

'26  Henry  VIII.  c  6  §  6;  34,  35  Henry  VIII.  c  26  f  85 ;  Plowden's  Rep.  97 
seqq. 

'Vauglian  says,  *'To  all  dominions  of  acquisition  to  the  crown  of  England 
some  writs  out  of  the  kind's  chancery  have  constantly  run  .  .  .  *'  such  are  '*  writs 
that  concern  not  the  particular  rights  or  properties  of  the  subjects,  but  the  govern- 
ment and  superintendency  of  the  king,  nequid  Respublica  capiat  detriment!,  such 
are  writs  for  safe  conduct,  and  protection,  writs  for  apprehension  of  persons  in  his 
dominions  of  England  ...  of  like  nature  are  the  writs  of  ne  exeat  Regnum," 
Vaughan*s  Rep.  401-402;  also  we  might  add  writs  of  prohibition,  see  12  Co.  Kep.  50 
for  a  discussion  of  writs  of  prohibition  issued  to  the  councils  of  Wales  and  the  North. 

^  In  Soutley  v.  Price  (1630)  Cro.  Car.  247  it  was  held  that  an  appeal  of  murder 
in  Wales  could  not  be  triea  in  the  adjoining  English  counties  under  26  Henry  VIII. 
c.  6 ;  but  the  reporter  says  in  a  note  at  p.  248  that  <*  ceriiorarUs  have  been  granted 
to  remove  indictments  out  of  the  grand  sessions ;  **  in  Chedley*s  case  (1634)  ^^^  33 <* 
332  a  precedent  of  32  Eliza,  was  cited  in  which  such  a  writ  had  been  issued,  and  the 
court  awarded  the  writ,  but  afterwards  stayed  it  foe  further  argument,  thon|^  in 
16x8  such  a  writ  had  been  granted,  Popham  144 ;  Anon  (1670)  i  Vent.  93  a  certioran 
was  awarded ;  S.C.  i  Mod.  68  sub.  nom.  the  King  v.  Morris,  2  Kebl.  689,  697-698. 
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that  by  1688  the  better  opinion  in  the  English  courts  was  that 
such  a  writ  could  be  issued  to  question  orders  made  by  the 
justices  of  the  peace.^  It  was  admitted  also  that  both  the  court 
of  Chancery^  and  the  court  of  Exchequer '  could  exercise  their 
jurisdiction  over  matters  arising  in  Wales.  The  great  controversy 
arose  over  the  claim  of  the  King's  Bench  to  execute  its  process, 
either  final  or  mesne,  in  Wales. 

Before  the  end  of  the  seventeenth  century  it  had  been  de* 
cided  in  the  English  courts  that  any  of  the  courts  of  common  law 
could  issue  final  process  into  Wales ;  that  is,  they  could  issue 
writs  of  fieri  facias  or  el^t  to  execute  a  judgment  recovered  in 
these  courts.^  But  the  decision  to  that  effect  in  Wkitrong  v. 
Blaney  ^  had  been  dissented  from  by  Vaughan,  C.  J.,  who  has  left 
us  an  elaborate  argument  explaining  the  grounds  of  his  dissent.^ 
It  would  seem  from  his  argument  that,  in  James  I.'s  reign,  the 
King's  Bench  had  maintained,  and  the  Common  Fleas  had  denied 
the  right  of  the  English  courts  to  issue  these  writs  into  Wales ;  ^ 
but  that  in  161 3  all  the  judges  and  barons  of  the  Exchequer  had 
decided  in  favour  of  the  view  that  they  could  not  be  thus  issued.^ 
Vaughan  justifies  this  view  by  historical  considerations  based 
upon  the  position  of  the  Welsh  courts  in  the  Middle  Ages.  It 
was  clear  that  in  the  Middle  Ages  the  Principality  of  Wales  was 
different  from  the  palatine  counties  because,  as  we  have  seen,  it  had 
never  formed  part  of  England,  whereas  the  palatine  counties  had 
once  formed  part  of  England.^  It  was  for  this  reason  that  the 
king's  writs  never  ran  there,  any  more  than  they  ran  in  the  Channel 
Islands,  or  in  any  of  the  subsequently  acquired  possessions  of 

1  In  Rex  V.  Inhabitants  of  Glamorganshire  (1701)  x  Ld.  Raym.  580  an  order  of 
the  justices  for  a  levy  of  money  for  the  repair  of  Cardiff  bridge  was  removed  by 
certiorari ;  '*  Holt,  C.J.,  said,  that  this  matter  ought  not  to  be  disputed,  it  being  the 
constant  practice  to  grant  certioraris  into  Wales,  as  also  into  the  Counties  Palatine 
of  Durham  and  Lancaster,  which  yet  had  original  jurisdiction.  .  .  .  And  if  the  law 
were  otherwise,  the  Great  Sessions  were  held  so  seldom,  that  a  man  might  be  ruined 
before  a  Great  Sessions  met ;  *'  S.C.  i  Salk.  146. 

^Tothill  IZ7  (Chester);  Harg.  Law  Tracts  421. 

'  Harg.  Law  Tracts  421 ;  Stndlinff  v.  Morgan  (1560)  Plowden  199  is  an  early 
precedent  for  the  exercise  of  the  Exchequer  jurisdiction ;  see  pp.  206-207  where 
Saunders  C.B.  held  that  the  words  of  34,  35  Henry  VIII.  c.  26  givmg  jurisdiction  to 
the  Great  Sessions  did  not  exclude  that  of  other  courts. 

*  Draper  v.  Blaney  (1672)  2  Wms.  Saunders  193,  S.C.  T.  Raym.  206;  Whit- 
ron^  v.  Blaney  (1677)  ^  M<><1*  10  >  ^^'  Needham  v.  Benet  (1668)  T.  Raym.  171 — a 
fieri  focias  issued  to  the  sheriff  of  Chester. 

'2  Mod.  at  p.  13.  *  Vaughan's  Rep.  395  seqo. 

^  Ibid  395-397 ;  cf.  Hall  v.  Rotherom  (16x3)  2  Buls.  54 ;  Sir  John  Carew*s  Case 
(1619)  Cro.  Jac  484. 

"Vaughan  Rep.  398 — *'  By  this  resolution  a  judgment  given  in  Wales  shall  not 
be  executed  in  England,  out  of  their  jurisdiction  in  Wales,  and  a  pari,  a  judgment 
given  in  England  ought  not  to  be  executed  in  Wales,  which  is  not  of  the  jurismction 
of  the  English  courts.'* 

'  Ab^e  120;  Vaughan  Rep.  412,  418. 

VOL.  I.— 9 
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England  over  the  seas.^  It  is  true  that  the  lands  of  the  Lords 
Marchers  did  form  part  of  England,  and  that  in  certain  cases 
the  king's  writ  ran  there;*  but  they  had  been  swept  away.' 
It  is  true  also  that  Wales  and  England  had  been  united  by  Henry 
VIII/s  legislation;^  but  that  l^islation  had,  he  considered, 
simply  put  the  whole  of  Wales  into  the  same  independent  posi- 
tion as  that  occupied  by  the  Principality  in  the  Middle  Ages,^ 
except  in  so  far  as  the  l^islature  had  provided  for  the  exercise 
of  control  by  the  English  courts  in  certain  particular  cases.^  The 
answer  given  to  this  reasoning  was  based  on  a  different  interpre- 
tation of  Henry  VIII.'s  legislation.  It  was  said  that,  as  by  that 
legislation  Wales  was  now  united  to  England,  there  was  no 
reason  why  such  process  should  not  be  sent  into  Wales,  just  as  it 
could  be  sent  into  a  county  palatine.^  The  old  maxim  ''  breve 
domini  regis  non  currit  in  Walliam  "  now  only  applied,  it  was  said, 
to  original  writs.^ 

The  question  whether  the  King's  Bench  could  issue  mesne 
process  (that  is,  process  to  compel  appearance)  into  Wales  was 
not  decided  till  1779.^  The  question  arose  upon  the  claim  of 
the  King's  Bench  to  send  their  writs  of  latitat  into  Wales.^®  We 
shall  see  that  these  writs  of  latitat  were  writs  which  enabled 
common  pleas,  i.e.  actions  between  subject  and  subject,  to  be 
tried  in  the  King's  Bench.^^     The  power  to  issue  these  writs  into 

^  Vaughan,  Rep.  400— after  the  Statute  of  Wales,  *'  though  Wales  became  of 
the  dominion  of  England  from  that  time,  yet  the  courts  of  England  had  nothing  to 
do  with  the  administration  of  justice  there,  in  other  manners  than  now  they  have 
with  the  Western  Islands,  Barbadoes,  Sl  Christophers,  Mevis,  New  England/' 

3  Ibid  403-412;  above  Z2z;  **  bringing  actions  in  England,  and  trying  them 
in  counties  adjoining  to  Wales  without  knowing  the  true  reason  of  it,  also  bring- 
ing quare  impedits  m  like  manner  of  churches  in  Wales,  without  distinguishing 
they  were  for  lands  of  lordships  marchers  held  by  the  king,  and  for  churches  within 
such  lordships  marchers,  has  occasioned  that  great  diversity  and  contrariety  of 
opinions  in  our  book ;  and  at  length  that  common  error,  that  matters  in  Wales  of 
what  nature  soever,  are  impleadable  in  England,  and  to  be  tried  in  the  next  adjoin- 
ing county,"  Vaughan,  Rep.  4x3 ;  but  the  Y.BB.  did  not  always  clearly  distinguish 
between  the  Marches  and  the  Principality,  see  Y.B.  36  Hy.  VI.  p.  33 ;  cf.  Harg. 
Law  Tracts  404. 

»  Above  124-125.  *  Above  123. 

"  "  So  as  since  this  statute  the  Courts  of  Westminster  have  less  jurisdiction  in 
Wales  than  before ;  for  before  they  had  some  in  all  their  lordships  marchers,  which 
were  in  no  county,  as  by  this  Act  and  since,  they  being  all  reduced  into  counties, 
either  of  England  or  Wales,  their  jurisdiction  is  absolute  over  such  of  them  as  are 
annexed  to  English  counties,  but  none  over  the  rest,**  Vaughan,  Rep.  417. 

•  Above  125. 

^  See  the  successful  argument  in  Stradling  v.  Morgan  (1560)  Plowden  at  p.  207 ; 
Bedo  V.  Piper  (16x4)  2  Buls.  X56 ;  against  which  the  writer  in  Harg.  Law  Tracts 
409- 4XX  argues. 

*  Whitrong  v.  Blaney  (X677)  2  Mod.  at  p.  13. 

•.  Penry  v.  Jones  (X779)  i  Dougl.  2x3,  following  Lloyd  v.  Jones  (1769)  ibid 
n.  xo. 

^^  The  argument  in  Harg.  Law  Tracts  377-423  is  upon  this  particular  point. 
"  Below  2x9-220. 
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Wales  meant  in  substance  that  any  person  in  Wales  could  elect 
to  sue  in  the  King's  Bench  instead  of  in  the  court  of  Great 
Sessions.  Much  the  same  reasons  were  urged  against  this  practice 
as  were  urged  against  the  issue  of  final  process  into  Wales  ;  and 
in  1747,  in  the  case  of  Lampley  v.  Thomas^  these  arguments 
prevailed.  But  in  Penry  v.  Jones^  in  1779  that  decision  was 
reversed ;  and  that  reversal  was  probably  justified  by  a  statute 
of  1773,'  ij^  which  the  rights  of  all  the  courts  of  common  law  to 
hold  pleas  and  issue  mesne  process  against  residents  in  Wales 
was  assumed  to  exist 

Thus  in  almost  all  actions  the  courts  oi  Westminster  had 
established  a  right  to  exercise  a  jurisdiction  concurrent  with  that 
of  the  courts  of  Great  Sessions.  This  made  the  position  of  the 
courts  of  Great  Sessions  somewhat  anomalous.  In  theory  they 
could  exercise  the  full  jurisdiction  of  the  courts  of  common  law 
and  the  Chancery :  in  practice  they  were  in  effect  local  courts 
for  Wales.*  And  both  their  procedure  and  the  quality  of  the 
men  by  which  they  were  staffed  left  a  good  deal  to  be  desired.* 
It  is  not  surprising  that,  towards  the  end  of  the  eighteenth 
and  at  the  beginning  of  the  nineteenth  centuries,  suggestions 
were  made  for  their  reform  or  abolition.^  The  beginning  of  the 
end  came  after  the  attack  made  by  Brougham  on  the  abuses  of 
the  judicial  system  in  1828.*^  As  a  result  of  that  attack  a  com- 
mission was  appointed  to  enquire  into  the  practice  and  procedure 
of  the  common  law  courts.  Select  committees  had  already 
reported  on  the  Welsh  courts ;  ®  and  a  considerable  part  of  the 
first  report  of  the  common  law  commissioners  was  devoted  to 
the  same  subject*  As  a  result  of  their  report  an  Act  was 
passed  in  1830^^  which  abolished  the  palatine  courts  of  Chester 
and  the  courts  of  Great  Sessions  in  Wales,  added  an  additional 
judge  to  the  three  courts  of  common  law,  extended  the  English 

^  I  Wils.  193 ;  it  may  be  noted  that  it  had  been  held  in  Chapman  v.  Mattison 
(1738)  Andrews  xgi  that  a  writ  of  latitat  could  issue  into  Durham;  for  some 
strictures  on  this  decision  see  Harg.  Law  Tracts  417-419. 

■  I  Dougl.  213. 

•13  George  III.  c.  15  §  2—"  In  all  transitory  actions  which  shall  be  brought 
in  any  of  His  Majesty's  courts  of  record  out  of  Wales,  if  it  shall  appear  that  the 
defendant  was  resident  in  Wales  at  the  time  of  the  service  of  any  writ,  or  other 
mesne  process  served  on  him,  etc.** 

^  Between  1825  and  1829  Welsh  actions  in  the  court  of  Exchequer  numbered 
89X,  in  the  King's  Bench  2956,  in  the  Common  Pleas  383,  Parlt  Papers  1830  xx 
pp.  147,  155 ;  between  1829  and  1839  in  all  the  Welsh  courts  there  were  only  355 
btlis  in  Equity  filed,  and  only  93  decrees,  ibid  99-141,  149-154. 

>  First  Report  of  the  Common  Law  Commissioners,  Parlt.  Papers  1829  ix  35, 
38 ;  cf.  Rh3rs  and  Brynmor  Jones,  op.  cit.  391. 

'  In  1780  Burke  had  made  a  proposal  substantially  similar  to  that  carried  into 
effect  in  1830,  Phys  and  Brynmor  Jones  387. 

'  Ibid.  8  Ibid. 

»  Parlt,  Papers  1829  ix  35-52.  "  xi  George  IV.  i,  William  IV.  c.  70. 
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circuit  system  to  Chester  and  Wales,  and  transferred  the  equitable 
jurisdiction  of  the  Welsh  courts  to  die  court  of  Chanceiy  or  the 
court  of  Exchequer. 

In  the  long  run  the  assimilation  of  the  English  and  Welsh 
judicial  systems  has  probably  been  beneficial  But  the  separate 
Welsh  system,  though  it  had  its  defects,  had  two  merits — it  gave 
to  Welshmen  a  system  of  local  courts,  and  probably  a  cheaper 
justice  than  could  then  be  had  at  Westminster.^  It  was  not  till 
the  establishment  of  the  new  county  courts  in  1846,*  and  the 
reforms  effected  during  the  nineteenth  century  in  the  machinery 
of  the  superior  courts  of  law  and  equity,'  that  the  disadvantages 
attendant  upon  the  reform  of  1830  disappeared. 

(2)  The  Lesser  Franchises. 

The  Qtio  Warranto  enquiries  resulted,  as  we  have  seen,  in 
confirming  the  title  of  the  holders  of  franchises  if  they  could 
show  that  they  had  enjoyed  them  from  the  first  year  of  Richard 
I.'s  reign.*  TTiere  were  many  varieties  of  such  franchises.  Some 
were  granted  by  the  old  Saxon  terms  sac  and  soc,  toll  and  team, 
infangthef  and  utfangthef;^  and  others  in  the  new  technical 
language  of  the  common  law.  Instances  of  the  latter  are 
retumus  brevium,  amerciamenta  hominum,  catalla  felonum,  the 
right  to  hold  fairs,  the  right  to  appoint  coroners,  the  right  to 
hold  the  hundred  court,  and,  most  common  of  all,  the  view  of 
frankpledge,  to  which  there  is  usually  attached  the  right  to  hold 
the  assize  of  bread  and  beer.^ 

But  these  lesser  franchises  tended  to  become  of  gradually 
less  importance.  This  was  due  chiefly  to  two  causes,  (i)  Though 
the  verdicts  of  the  juries  would  lead  us  to  suppose  that  they 
were  on  the  whole  popular  in  the  time  of  Edward  I.,  they  gradu- 
ally lost  their  popularity.'^  Further  grants  were  made  the  subject 
of  protests  in  Parliament.  Their  creation  was  a  grievance  of  the 
same  character  as  the  letting  to  ferm  of  hundreds  at  excessive 
rates.  We  have,  for  instance,  in  Edward  II  I.'s  reign  a  complaint 
that  the  king  has  granted  to  die  Count  of  Arundel  and  Surrey 
the  two  sherifl^s  toums  in  the  rapes  of  Cicester  and  Arundel. 
The  count  has  set  up  within  them  a  new  court,  held  from  three 
weeks  to  three  weeks,  which  he  calls  a  shire  court     Pleas  which 

'  On  this  point  the  common  law  commiaeionera  found  that  the  evidence  was 
conflicting,  Parlt.  Papers  1829  ix  37. 

*  Below  191.  >  Below  chap.  viii.  *  Above  88-89. 

*  See  the  Eyre  of  Kent  (S.S.)  i  104-105,  130,  133,  147. 

*  P.  and  M.  i  567-571 ;  fior  the  right  to  hold  fain  see  below  535-537 ;  in  the 
Eyre  of  Kent  (S.S.)  iii  193  the  right  to  the  goods  of  fdons  was  limited  to  the  right 
to  goods  of  felons  who  held  an  estate  of  freehold  from  the  lord. 

'  Select  Pleas  in  Manorial  Courts  Ixxvii  n.  C. 


LESSER  FRANCHISES  188 

ought  to  be  pleaded  in  the  county  courts  are  there  pleaded ;  and 
the  annual  profit  is  £30.  Besides  the  king  has  granted  the 
count  a  certain  rent  which  they  assert  belongs  to  the  county,  and 
3^  the  county  pays  the  same  ferm  as  before.^  The  franchise 
jurisdiction  was  therefore  attacked  from  two  sides.  It  was  ob- 
noxious to  the  crown  and  it  was  disliked  by  Parliament  (ii)  The 
new  processes  of  the  courts  of  common  law,  the  new  jurisdiction 
of  the  judges  of  assize  and  the  justices  of  the  peace,  worked 
more  smoothly.  The  procedure  of  the  old  courts  was  archaic, 
and  so  they  declined  for  much  the  same  reasons  as  the  county 
and  hundred  courts  declined*  They  did,  however,  survive,  just 
as  the  hundred  and  county  courts  survived ;  but  they  tended 
more  and  more  to  become  merely  interesting  relics  of  antiquity, 
such  as  the  Halifax  gibbet  law,' — said  by  Falg^ave  to  be  the 
last  vestige  of  the  law  of  infangthef — which  recall  the  old 
customs  of  the  days  before  the  common  law. 

They  survived  mainly  because  it  has  never  been  the  practice 
of  English  statesmen  to  abolish  institutions  merely  because  they 
are  decaying,  provided  that  they  do  not  constitute  a  crying 
grievance.  And  these  franchise  jurisdictions  were,  from  the 
thirteenth  and  fourteenth  centuries  onwards,  so  controlled  by 
the  courts  of  common  law  that  they  never  became  very  crying 
grievances.  The  control  thus  exercised  in  the  Middle  Ages 
paved  the  way  for  the  statements  and  theories  of  the  law  books 
of  the  sixteenth  and  sevente^ith  centuries,  which  classified  the 
various  franchise,  feudal,  and  manorial  courts,  and  definitely 
fixed  their  place  in  the  English  judicial  system.^  Hence, 
throughout  the  course  of  English  history,  right  down  to  the 
eighteenth  and  nineteenth  centuries,  these  jurisdictions  are  in 
evidence.  They  give  rise  to  reported  cases,  are  mentioned  in 
statutes,  and  supply  material  for  text-books.  Thus,  in  the 
middle  of  the  fourteenth  century,  the  franchise  of  amerciamenta 
hominum  was  held  to  entitle  its  owners  to  the  penalties  im- 
posed by  the  Statutes  of  Labourers;*  in  1674,  on  the  petition 

^  Rot.  Pari,  ii  348  no.  147;  with  respect  to  the  leet  jurisdiction  (below  135 -137) 
Parliament  in  the  fourteenth  and  fifteenth  centuries  was  not  altogether  consistent ; 
it  sometimes  asked  that  no  more  grants  of  such  jurisdiction  be  made,  sometimes 
that  fresh  powers  be  confened  on  leets,  see  Heamshaw,  Leet  Jurisdiction  in 
England  X5i-X5a ;  we  have  seen  that  the  machinery  of  the  eyre  was  used  to  control 
these  jurisdictions,  above  89, 90 ;  and  the  fiict  that  in  Edward  III.*s  tdm  the  crown 
continued  to  make  frequent  use  of  the  procedure  of  Quo  Warranto  can  be  seen  frOm 
Keilway's  reports,  Reeves,  H.E.L.  ii  429  n.  a. 

*  Above  89.  '  Stephen,  H.C.L.  i  265-270. 

*  For  these  books  see  vol.  iv  Bk.  iv  Pt  I.  c.  i. 

*  Putnam,  The  Enforcement  of  the  Statutes  of  Labourers  138-149;  for  these 
statutes  see  vol.  ii  Bk.  iii  c.  5 ;  it  would  appear  that  the  ordinance  of  labourers  of 
1349,  as  distinct  from  the  Statutes  was  enforceable  in  the  courts  of  lords  and  in  the 
old  local  courts,  Putnam,  op.  cit.  161,  and  that  these  courts  occasionally,  but  not 
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of  Lady  Wentwordi,  the  privilege  of  retumus  brevhim,  annexed 
to  the  manor  of  Stepney,  was  admitted  to  exist  by  the  law  officers 
of  the  crown,  and  confirmed  by  the  king;  ^  in  a  statute  of  1849  it 
is  assumed  that  thete  are  lords  of  liberties  who  have  gaols  of  their 
own ;  ^  and  we  shall  see  that  a  thin  stream  of  cases  from  the  Year 
Books  of  Edward  L's  reign  down  to  the  nineteenth  century  is 
concerned  with  various  points  connected  with  the  leet  jurisdiction.' 

The  most  common  of  diese  franchises  are  die  right  to  hold 
a  hundred  court  and  the  right  to  hold  a  court  leet  We  have 
seen  that  die  hundred  court  and  the  sheriff's  toum  were  closely 
related  institutions.^  Hence  it  is  not  surprising  to  find  diat  the 
ri^t  to  hold  a  hundred  court  and  the  r^ht  to  hold  a  court  leet, 
that  is  to  exercise  the  jurisdictions  exercised  by  the  sheriff  in  his 
toum,  are  firequently  found  in  the  hands  of  the  same  persons. 
Of  these  hundred  courts  and  courts  leet,  therefore,  I  must  say 
a  few  words. 

There  were  a  large  number  of  cases  in  the  Middle  Ages  in 
which  die  right  to  hold  the  hundred  court  existed,  and  in  a  few 
cases  it  lasted  right  down  to  the  nineteenth  century.'  But  in 
the  course  of  the  eighteenth  century  these  courts  had  come  to 
be,  for  the  most  part,  simply  courts  for  the  collection  of  petty 
debts.^  One  or  two,  it  is  true,  in  places  which  developed  into 
densely  populated  urban  districts,  continued  to  be  active  courts. 
A  striking  instance  is  the  court  of  the  hundred  of  Salford,^  which, 
in  the  nineteenth  century,  got  new  statutory  powers,  attained 
the  status  of  a  court  of  record,  and  still  exists.^  In  Cheshire 
also  the  court  for  die  hundred  of  Wirral,  because  it  included 
Birkenhead,  continued  to  be  an  active  court  till  the  middle  of 
the  nineteenth  century.^  But  it  is  clear  from  the  description  of 
fifty-six  hundred  courts,  made  in  a  return  to  the  House  of  Com- 
mons in  1839,^®  that  in  die  years  1835,  1836,  and  1837,  many 
sat  only  one  or  two  days  in  the  year,  and  did  littie  or  no  work ; 
and  even  those  which  sat  at  more  frequent  intervals  had  very 
little  business. 

frequently  enlixced  the  Statute  of  Z35Z,  ibid  163-165 ;  this  would  have  been  im- 
possible after  the  rale  had  been  settld  that  such  courts  could  not  enforce  statutes 
unless  the  statute  itself  gave  it  the  jurisdiction,  see  below  136  for  the  evolutioo  of 
this  principle  in  the  case  of  the  leet. 

»  S.P.  Dom.  1673- X675,  240-241,  323.  >  12,  13  Victoria  c  loi  §  4. 

»  Below  137.  *  Above  72,  76. 

*See  Webb,  Local  Government,  the  Manor  and  Borough  50-63. 

•  Ibid  51.  '  Ibid  52-57. 

"In  Z846  its  jurisdiction  was  enlarged,  9, 10  Victoria  c.  126;  in  1866  it  was 
amalgamated  with  the  court  of  Record  held  by  the  Manchester  Corporation,  and  was 
given  the  title  of  the  Salford  Hundred  Court  of  Record,  31,  32  Victoria  c  130,  ibid 
57  n.  3 ;  the  latest  Act  dealing  with  the  Court  is  i,  2  George  V.  c  dxxti. 

'  Webb,  op.  cit.  61. 

>*  Return  of  Hundred  Courts,  Parit.  Papers  1839  xliii  265. 
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The  term  court  leet  was  applied  to  a  court  which  exercised 
the  jurisdiction  of  the  sheriffs  tourn ;  ^  and  to  this  jurisdiction 
was  usually  joined  the  right  to  hold  the  assize  of  bread  and  beer.^ 
The  word  **leet"  is  an  East  Anglian  word*  Originally  the 
leet  seems  to  have  meant  a  geographical  division  of  the  hundred ; 
but,  in  the  Hundred  Rolls  and  the  Placita  Quo  Warranto,  it  is 
used  in  East  Anglia  to  signify  a  jurisdictional  area.  The  term 
did  not,  however,  then  denote  a  definite  kind  of  jurisdiction. 
Generally  the  claim  to  hold  a  leet  was  accompanied  by  a  long 
explanation  of  the  kind  of  jurisdiction  claimed.  "  It  would 
appear,"  says  Professor  Heamshaw,^  **that,  at  the  end  of  the 
thirteenth  century,  and  in  East  Anglia,  to  possess  a  *  leet '  was 
to  have  a  court  which  .  .  .  had  within  a  defined  geographical 
area  and  at  specified  times  certain  .  .  •  rights  of  petty  criminal 
jurisdiction  and  police  control  .  .  .  among  which  the  view  of 
frankpledge  was  the  chief."  Its  use  in  the  Hundred  Rolls  seems 
to  have  popularized  the  word.  In  the  course  of  the  fourteenth 
century  it  spread  over  England.  It  was  used  to  express  the 
jurisdiction  exercisable  in  the  tourn ;  and  the  court  which  ex- 
ercised it  was,  in  the  sixteenth  century,  distinguished  by  the 
lawyers  from  the  feudal  or  manorial  courts,  in  which  its  juris- 
diction was  exercised,  and  from  which  in  practice  it  was  seldom 
distinguished  or  distinguishable.^ 

This  leet  jurisdiction  was  frequently  exercised  both  by  lords 
of  manors  and  by  boroughs ;  and  in  both  cases  it  was  a  court  of 
the  mediaeval  type  which  did  governmental  as  well  as  judicial 
work.  The  franchise  was  valued  by  the  lords  of  manors  because 
it  gave  the  lord  a  better  hold  over  his  tenants ;  it  fecilitated  the 
work  of  managing  his  manor  through  his  manorial  courts ;  and 
it  prevented  the  sheriff  from  interfering  with  his  tenants.*  It 
was  used  by  many  of  the  boroughs  in  the  Middle  Ages  as  the 
chief  instrument  for  the  government  of  the  borough.^  At  Nor- 
wich, for  instance,®  in  the  precinct  of  the  Savoy,*  and  at  South- 
ampton, it  was  used  in  this  way ;  ^^  and  Professor  Heamshaw 

^  The  style  of  the  court  is,  "  Curia  visus  franciplegii  tenta  apud  B.  coram  A.B. 
senescallo.'* 

*  Select  Pleas  in  Manorial  Courts  (S.S.)  xxvii-xxxviii ;  P.  and  M.  i  5^7'57o ;  i" 
the  Eyre  of  Kent  (S.S.)  iii  182,  ao8  it  is  said  that  this  franchise  is  included  in  the 
view  of  frankpledge,  though  these  may  be  claimed  separately,  ibid  193 ;  there  are 
also  some  stray  dicta  to  me  effect  that  it  might  include  the  rights  to  wreck  and 
waif,  ibid  xxxv-xxxvi,  and  warren  ibid  Z68-X69. 

*  For  the  history  of  the  evolution  of  the  word  leet  and  its  derivation  see  Hearn- 
shaw,  Leet  Jurisdiction  in  England  ix-zy;  cf.  Select  Pleas  in  Manorial  Courts 

S.S.)  hodii  n.  A. 
*Op.cit.  13. 
'Heamshaw,  op.  cit.  ig ;  Webb,  op.  cit  64-75 1  below  i8a. 

*  P.  and  M.  i  568 ;  below  185.  '  Vol.  ii  Bk.  iii  c.  4. 
BLeet  Jurisdiction  in  Norwich  (S.S.).  *  Webb,  op.  cit.  96-98. 
1*  Heamshaw,  op.  cit.  Pt.  II.  section  2. 
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has  collected  many  other  instances  in  which  a  court  with  leet 
jurisdiction  was  among  the  franchises  of  a  borough.^  In  one 
instance  at  Manchester  the  coiut  actually  developed  with  the 
development  of  the  town,  and  became  its  governing  authority.^ 
But  this  was  an  exceptional  case  due  largely  to  the  failure  of 
Manchester  to  obtain  recog^nition  as  a  true  borough'  Generally 
courts  leet,  whether  held  by  lords  of  manors  or  by  boroughs, 
tended  to  decline  in  power  and  importance  from  ^e  sixteenth 
century  onwards,  because  they  were  superseded  by  the  newer 
and  more  effective  machinery  of  the  justices  of  the  peace  both  in 
boroughs  and  in  the  country  at  large.^  Professor  Heamshaw 
says  of  the  court  leet  of  Southampton  that  its  records  from 
1 550-1750  show  a  court  which  was  already  **  clearly  deep  sunk 
in  decay  and  continuously  sinking  deeper ; "  ^  a  court,  the  in- 
dependent jurisdiction  of  which  was  a  thing  of  the  past  The 
leet  jury  had  become  "  the  mere  agent  of  a  higher  local  authority, 
viz.  the  municipal  corporation,"  and  particularly  of  die  magis- 
trates— *'  The  nine  leading  burgesses  who,  under  the  charter  of 
Henry  IV.  had  been  endowed  with  the  prer<^;atives  of  justices 
of  the  peace."  ^  What  happened  at  Southampton  happened  at 
many  other  towns  and  places ;  nor  are  the  causes  of  this  decay 
far  to  sedc 

In  the  first  place,  the  fact  that  it  worked  by  means  of  the 
presentment  of  a  jury  made  it  gradually  more  and  more  in- 
effective to  deal  widi  the  growing  number  and  complexity  of 
the  problems  of  local  government^  In  the  second  place,  even 
if  presentments  were  made,  it  could  do  little  to  coerce  offenders. 
It  could  only  command  the  services  of  unpaid  officials,^  and  it 
could  only  fine  or  amerce — it  could  not  imprison.^  In  the  third 
place  it  could  generally  only  meet  twice  a  )rear.^^  In  the  fourth 
place,  it  was  rigidly  limited  to  its  common  law  powers.  It  could 
only  take  cognizance  of  the  newer  statutory  offences  if  it  had 
becaa  given  power  to  do  so  by  the  statute  which  created  the 
oflTence." 

^  Heamshaw,  op.  cit.  PL  11.  section  3  chap,  rxsdv. 

*  Webb,  op.  dt.  99-X13 ;  Heamshaw,  op.  dt.  285<288. 

>Ibid  287.288.  *  Bdow  143,  285,  287-288;  voLivBk.ivPt.Lcx. 

*Op.  dt.  225.  '  Ibid  226. 

'  IlMd  356-357;  Webb,  op.  dt.  122-125.  'Ibid  125. 

'Godfrey's  Case  (1614)  11  Co.  Rep.  43;  Professor  Heamshaw,  op.  dt.  134, 
thinks  that  Coke  vras  die  fiist  to  lay  it  down  definitdy  that  the  leet  could  not  im- 
vi'aoa ;  and  he  points  oot  that  this  opinioo  was  vigorously  combated  by  Rhson, 
Jnrisdiction  of  the  Court  Leet  xvii. 

'*§35of  Magna  Carta  of  1225,  which  fixed  Easter  and  Michaelmas  as  the  times 
for  holding  the  toum,  ¥ras  taken  to  apply  to  the  leet,  Heamshaw,  op.  dt.  79-80;  but 
by  prescription  it  coold  be  hdd  moie  frequently,  R.  v.  Jennings  (1711)  xx  Mod.  at 
p.  228 /<r  Holt,  C,J. 

u  Y.B.  4  Ed.  IV.  Mich.  pi.  X2;  Brook.  Ab.  Uu  pL  25. 
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But,  though  it  was  clearly  decadent  in  the  sixteenth  century, 
the  process  of  decay  was  slow — far  slower  than  in  the  case  of 
the  sherifTs  toum.  Duties  were  still  conferred  upon  it,  in  con- 
junction with  the  justices  of  the  peace,  by  statutes  of  the  sixteenth 
and  seventeenth  centuries^ — indeed  a  statute  of  1605^  would 
seem  to  show  that  Stewards  were  making  considerable  profits 
out  of  the  jurisdiction  they  exercised  in  the  leet  In  1631  the 
Council  issued  a  set  of  Orders  and  Directions  to  Stewards  who 
kept  their  lords'  leets  as  to  matters  into  which  they  ought  to 
enquire ; '  its  doings  were  supervised  by  the  court  of  Star 
Chamber;^  in  1662  its  power  to  appoint  Constables  was  as- 
sumed ;  ^  and  its  existence  was  reo^^ized  by  statutes  of  the 
eighteenth  century/  Cases  of  the  seventeenth,  eighteenth,  and 
nineteenth  centuries  enforced  the  performance  of  the  duties  which 
the  leet  jurisdiction  entailed,  and  recognized  the  powers  still 
possessed  by  the  court^ 

The  long  life  of  these  two  franchises  which  we  have  just  been 
considering  is  attested  by  quite  modem  statutes,  the  County 
Court  Acts  1 846-1 868  recognize  the  vested  interests  of  lords  of 
hundreds.®  The  Sheriffs  Act  of  1887,  though  it  abolished  the 
toum,^  recognized  the  existence  of  the  leet ;  ^^  and  it  is  obliged 
to  contemplate,  just  as  the  Assize  of  Clarendon  was  obliged  to 
contemplate,  the  liberty  into  which  the  sheriff  has  no  right  to 
enter.^^  That  they  had  so  loi^  a  life  is  due  in  large  measure  to 
the  fact  that  they  belonged,  either  to  lords  who  exercised  them 
together  with  their  feudal  or  manorial  jurisdiction,  or  to  boroughs 

*Sce  eg.  14,  15  Henry  VIII.  c  lo;  33  Henry  VIII.  c.  9;  7  Edward  VI.  c.  5 
I  6 ;  3,  3  Philip  and  Mary  c  8 ;  31  Elizabeth  c.  7 ;  21  James  I.  c  ai ;  and  cf.  the 
list  of  statutes  given  by  Heam^aw,  op.  cit.  App.  II. 

'  2  James  I.  c.  5. 

'  See  the  Orders  cited  Webb,  op.  cit.  1x7  n.  3. 

<  Abbot  of  Peterborough  v.  Power  and  others  (1518)  Select  Cases  in  the  Star 
Chamber  (S.S.|  ii  123-142 ;  cf.  Knight  v.  Gunter  and  others  (1534)  ibid,  ii  2x6-217 
for  a  case  tummg  on  the  manner  in  which  the  town  of  Andover  enforced  the  assize 
of  bread  and  beer. 

*  14  Charles  II.  c.  X2  §  15. 

'  E.g.  II  George  I.  c.  4  §  3 ;  i  George  II.  St  2  c.  19 ;  35  George  III.  c.  102. 

^  Cook  V.  Stubbs  (1621)  Cro.  Jac.  583— case  of  an  inferior  within  a  superior 
leet;  R.  y.  Jennings  (17x1)  ix  Mod.  215 — indictment  for  reusing  to  serve  as  high 
constable;  Colebrook  v.  Elliot  (1766)  3  Burr.  1859— debt  for  an  amercement  set  and 
affeered  in  the  leet  of  the  manor  of  Stepney ;  Davidson  v.  Moscrop  f  1801^  2  East  56 
—custom  of  a  leet  held  bad ;  R.  v.  Adlard  (1825)  4  B.  and  C.  772 — liability  to  serve 
as  constable;  Willock  v.  Windsor  (1832)  3  B.  and  Ad.  43 — right  to  examine 
measures ;  R.  v.  Lord  of  the  Hundred  of  Nlilverton  (1835)  3  Ad.  and  Ell.  284 — 
Mandamus  to  compel  the  lord  of  a  hundred  to  hold  a  court  leet. 

«9, 10  Victoria  c.  95  8§  11, 13, 14 ;  51,  52  Victoria  c.  43  8  6. 

•Above  81. 

^^  **  Notwithstanding  the  repeal  of  any  enactment  by  this  Act  every  court  leet, 
court  baron,  law  day,  view  of  frankpledge,  or  other  like  court,  which  is  held  at  the 
passing  of  this  Act  shall  continue  to  be  held  on  the  days  and  in  the  places  hereto- 
£ore  accustomed,**  50,  51  Victoria  c.  55,  §  40  (i). 

"  50,  51  Victoria  c.  55,  $§  10  (2),  34,  35. 


188    DECLINE  OF  OLD  LOCAL  COLTITS 

whkh  exercised  them  together  with  the  other  franchises  granted 
to  them  by  their  charter  of  incorporation.  But  this  we  shall  see 
more  clearly  when  we  have  examined  these  two  sonts  of  juris- 
diction. With  the  feudal  and  manorial  jurisdiction  I  shall  deal 
when  I  have  OHnpleted  my  surv^  of  the  franchise  jurisdictions. 
The  jurisdicti<m  of  the  borough  courts  I  shall  now  describe. 

TA^  Borattgks 

We  have  seen  that,  even  before  the  Norman  Conquest,  the 
borough  community  had  begun  to  develop  features  ^iriiich  dis- 
tinguished it  from  the  communities  of  township,  hundred,  and 
shire ;  and  diat  these  boroi^hs  often  had  a  distinct  organization, 
a  peculiar  customary  law,  special  privOeges  and  fiscal  responsi- 
bilities, and  special  courts.  But  we  have  seen  that,  though  they 
thus  differed  from  die  rural  communities,  they  were  oiganized 
and  governed  in  a  manner  very  similar  to  these  rural  com- 
munities ;  and  that  they  weie,  for  some  time  after  the  Conquest, 
less  definitely  personified  than  sudi  rural  communities  as  the 
hundred  and  the  shire.^  Of  the  manner  in  which  the  borou^ 
community  gradually  acquired  a  distinct  corporate  personality, 
and  thus  gradually  separated  itself  frx>m  the  communities  of 
township,  manor,  hundred,  and  shire,  I  shall  say  something  more 
in  later  volumes  of  this  Histor}^'  Here  I  shall  speak  only  of 
the  separate  franchise  jurisdictions  exercised  by  the  boroughs,  the 
existence  of  which  was  not  the  least  important  of  the  causes 
idiich  made  the  boroughs  a  separate  and  a  corporate  entity  in  the 
governmental,  social,  and  economic  life  of  the  nation.  But  in 
order  to  understand  the  origin  and  history  of  these  franchise 
jurisdictions  a  few  introductory  words  are  necessary  as  to  the 
genesis  of  the  very  many  different  kinds  of  borough  community 
which  have  flourished  in  England  from  the  diirteenth  century 
onwards. 

Many  causes,  in  no  two  cases  quite  alike,  went  to  make  up 
the  peculiar  community  which  the  thirteenth  century  recognized 
as  a  borough ;  and,  on  the  surface  of  our  older  boroughs,  we  may 
see  memorials  of  many  of  those  features  which  formed  the 
differentiae  of  this  species  of  community.  If  we  lode  at  the 
walls  and  the  castles  of  some  of  the  boroughs ;  if,  with  the  eye 
of  the  military  strategist,  we  look  at  their  geographical  position, 
we  may  think  of  the  Saxon  burii — the  more  strictly  organized 
form  of  township— the  walls  of  which  were  repaired  and  de- 
fended by  burgesses  who  were  retainers  of  the  great  men  of  the 

'  Above  30-31.  »VoL  uBk.mC4:voLmc4§2. 
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shire.  ^  If  we  look  at  the  boroughs  named  after  their  respective 
counties  we  may  think  of  them  as  fortified  places  which  were  ^ 
the  capitals  of  the  counties  and  the  centres  of  their  government.^ 
If  we  look  at  the  market-places  of  the  boroughs  we  shall  think 
of  them  as  the  centres  of  the  trade  of  die  county,  and  perhaps  of  a 
lai^er  district ; '  and  if,  knowing  something  of  the  institutions  of 
some  particular  borough  and  of  the  history  of  these  institutions, 
we  remember  that  the  borough  has  or  had  a  gild  or  gilds,  we 
shall  think  of  the  boroughs  not  merely  as  a  place  where  at  in- 
tervals a  market  is  held,  but  as  a  place  which  carries  on  a 
permanent  trade  and  perhaps  is  the  seat  of  some  manufacturing 
industry/  We  shall  think  of  them  as  communities  of  traders, 
not  necessarily  resident  within  the  borough,^  exercising  some- 
times a  greater,  sometimes  a  lesser  influence  upon  the  borough 
government,  and  making  and  administering  the  rules  which  re- 
gulated the  conditions  of  their  trade.*  If  we  look  at  the  borough 
courts  as  they  exist  at  the  present  day,  we  shall  probably  see 
efficient  institutions  of  statutory  origin ;  ^  but  we  may  perhaps  in 
some  boroughs  see  a  court  which  can  deduce  its  title  from  a 
franchise  granted  by  royal  charter ;  ®  and  we  shall  remember  that 
a  court — communal  or  franchise — was  always  characteristic  of  a 
borough.^  In  some  of  the  boroughs  we  may  see  that  the  borough 
territory  comprises  many  acres,  and  that  die  inhabitants  of  some 
boroughs  have,  even  at  the  present  day,  rights  of  common.^^ 
We  may  remember  that  in  the  banning  the  burh  was  simply  a 
more  organized  township,  and  that  it  was  only  by  d^prees  that 
it  first  transformed  and  finally  put  off  its  landowning — its  agri- 
cultural— characteristics,  as  the  urban  and  the  commercial  ele- 
ments gradually  became  predominant^^    These  last  characteristics 

1  For  this  "  garrison  theory  **  see  Maitland,  Domesday  Book  and  Beyond  172- 
2x9  ;  E.H.R.  xii  768 ;  Maltland,  Township  and  Borough  209-2x1 ;  Ballard,  Domes- 
day Boroughs. 

*Maitland,  Township  and  Borough,  36-40,  51,  52. 

'  lUd  40 ;  Domesday  Book  and  Beyond  X92-X95,  and  references  there  cited  to 
the  Anglo-Saxon  laws  forbidding  purchases  except  in  a  burh  or  port  before  the 
official  witnesses ;  as  Maitland  notM,  the  coinage  of  money  is  limited  by  many  of 
these  laws  to  certain  burhs. 

^  Below  540-54X. 

'Gross,  Gild  Merchant  i  66-68;  ii  14;  Domesday  of  Ipswich  xyx,  X73 ;  Green, 
Town  Life  i  X92. 

*P.  and  M.  i  651,1652;  Gross,  Gild  Merchant  ii  3-12;  Records  of  Leicester 
(Bateson)  i,  xxvii  86-xx4 ;  Green,  Town  Life  ii  202-2x7  for  the  guilds  at  Coventry. 

'  Bdow  150-X51.  •  Below  151 ;  LQ.R.  xviii  376-387. 

*  Domesday  Book  and  Bej^ond  2x0-212 ;  P.  and  M.  \  627-629. 

^0  Maitland,  Township  and  Borough  x-ii,  and  Municipal  Corporations  Report 
(1835)  iii  X849  there  cited;  Gross,  Gild  Merchant  i  4;  Leicester  Records  ix;  Tait, 
Manchester,  X02-X04;  Green,  Town  Life  ii  234,  238,  239,  3x4,  3x7.  335*336 ;  Vino- 
gradoff,  English  Society  398-40X. 

'^  We  may  perhaps  see  some  signs  of  this  transformation  in  the  unsuccessful 
argument  used  by  Herle  in  X3X2-X3X3  that,  **by  common  law  land  cannot  be  ap- 
pendant to  burgage,  for  burgage  is  nothing  but  a  messuage  in  a  vill  or  borough,  and 
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unite  the  borough  to  the  land,  and  should  remind  us  that  the 
borough  community,  though  a  different  variety,  is  not  a  different 
genus  from  that  of  the  other  communities  with  which  England 
of  the  early  Middle  Ages  is  peopled^  It  is  a  district,  then  as 
now,  more  closely  peopled.  Then  as  now,  its  inhabitants  are 
occupied  with  more  varied  pursuits — commerce  and  handicrafts, 
as  well  as  war  and  agriculture.  Then  as  now,  its  life  is  more 
intense.  But,  in  its  origin  and  in  its  history,  in  its  organization 
and  in  its  customs,  it  has  experienced  similar  fortunes  and  main- 
tained some  family  likeness  to  the  county  at  lai^e. 

The  boroughs  felt  the  influences  which  made  for  the  growth 
of  dependency  in  the  latter  part  of  the  Anglo-Saxon  period. 
Some  fell  under  the  sway  of  mesne  lorda^  Some,  again,  in  the 
period  just  before  and  just  after  the  Norman  Conquest,  when  the 
greater  lords  were  very  free  to  usurp  the  powers  of  government, 
were  created  by  these  lords  and  were  allowed  to  spring  up  upon 
their  estates  for  reasons  of  defence  or  for  reasons  of  trade  similar 
to  those  which  in  past  times  had  made  the  county  boroughs 
a  distinct  yet  homogeneous  unit  in  the  county  organization.' 
When  the  jurisdiction  of  the  king's  court  began  to  control 
effectively  the  exercise  of  all  franchise  jurisdictions,  and  to  re- 
duce them  to  some  order  and  to  definite  categories,  the  boroughs 
were  treated  in  the  same  manner  as  the  other  franchise  holders 
of  the  county.  We  b^in  to  expect  to  see  certain  types  of 
franchise  in  a  borough  charter.  One  borough  will  get  a  charter 
in  which  its  privileges  are  defined  by  reference  to  those  of  another 
chartered  borough.*  Certain  types  of  charters  become  favourites. 
For  this  reason  the  term  "  borough  "  begins  to  take  upon  itself  a 
more  definite  meaning ;  and  when  lords  allow  boroughs  to  be 
set  up  upon  their  demesnes,  these  boroughs  will  tend  to  conform 
to  the  type  which  the  law  is  gradually  creating.  One  borough 
will  borrow  the  customs,  just  as  it  borrowed  the  form  of  the 
charter,  of  another.     Some  will  perhaps  take  their  customs  from 

if  a  common  were  appendant,  how  would  the  admeasurement  be  made  ?  **  Y.B. 
6  Ed.  II.  (S.S.)  X13. 

^  The  case  with  which  a  mere  vill  might  become  a  borough  is  illustrated  by  a 
statement  of  Toudeby  arg  in  Y.B.  6,  7  Ed.  II.  (S.S.)  222 — **  It  is  all  one  vill,  though 
they  have  established  a  market  at  one  end  of  the  vill,  and  they  now  call  that  ^e 
vin  of  Burgh." 

*  Domesday  Book  and  Beyond  212-2x4,  218. 

'E.H.R.  xvi  343 ;  Tait,  Manchester  43  seqq. ;  R.P.  i  26-29  for  the  founding  of 
South  Shields  and  Tynemouth;  for  the  founding  of  Wearmouth  see  R.H.  ii  20; 
ParlL  Roll  1305  (R.S.)  No.  124  we  see  the  lord  petitioning  for  privileges  for  the 
borough  and  himselC  It  would  appear  that  the  kmc^  could  not  grant  franchises  to 
another's  tenant  over  the  head  of  the  lord,  Y.B.  20  Ed.  III.  (R.S.)  i  158. 

*  Below  529 ;  there  will  also  be  consultation  as  to  interpretation  of  the  common 
customs,  see  Calendar  of  Wills  in  the  Court  of  Hustings  1,  vi,  vii  for  two  cases  in 
Edward  III.'s  reign  in  which  Oxford  thus  consulted  London. 
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a  foreign  source.^  But  we  shall  see  that  no  borough  could  escape 
the  influence  of  the  common  law  administered  in  the  king's 
central  courts  and  by  his  justices  in  eyre.  They  might  exclude 
the  sherifT,  just  as  many  other  holders  of  franchises  might  exclude 
him.*  They  might  have  their  courts  and  their  gilds  and  their 
special  customs.  They  could  not  exclude  the  royal  judges  nor 
escape  the  influence  of  a  common  law  which  kept  a  watchful  eye 
upon  the  reasonableness  of  the  subject  matter  and  upon  the 
efficiency  of  the  administration  of  their  customs.'  Thus  con- 
trolled by  the  common  law,  and  thus  connected  in  many  ways 
by  their  history,  their  organization,  and  their  interests  with  the 
counties  of  which  they  were  an  integral  part,  they  naturally  took 
their  places  in  a  national  Parliament  beside  the  representatives 
of  the  counties,  as  a  different  section,  but,  for  all  that,  a  section 
of  the  same  estate  of  the  realm. ^  And  the  fact  that  they  thus 
formed  a  part  of  the  House  of  Commons  in  a  national  Parliament 
may  remind  us  that  the  growth  of  the  power  of  the  House  of 
Commons  was  the  cause  for  the  creation  of  many  boroughs  in 
the  sixteenth  century  merely  because  they  were  insignificant 
They  were  from  the  first  under  the  control  of  the  king  or  wealthy 
landowners ;  and  for  that  reason  they  retained  their  position  as 
constituencies  till  1832,  and  as  boroughs  for  an  even  longer 
period. 

The  diversity  of  causes  which  went  to  the  creation  of  boroughs 
in  the  Middle  Ages  and  later  explains  the  diversity  between  the 
various  specimens  of  borough  community.  In  fact,  as  Webb  has 
pointed  out,^  the  series  of  borough  communities  displays  an 
almost  infinite  series  of  gradations  from  a  community,  the  or- 
ganization of  which  is  closely  akin  to  that  of  the  rural  manor, 
to  great  municipal  corporations  like  London  or  Bristol.  But,  in 
spite  of  the  diversity  of  borough  institutions  thus  produced,  the 
control  both  of  Parliament  and  the  common  law  tended  to  pre- 
serve the  likeness  between  the  borough  institutions  and  those  of 
the  country  at  large ;  thus  it  happens  that  the  franchise  juris- 
dictions of  the  boroughs  both  in  their  origin  and  history  display 

^  See  E.H.R.  XV  72,  302,  496,  754,  and  xvi  92,  322  for  the  influence  of  the  laws 
of  Breteoil ;  below  529 ;  vol  u  Bk.  iii  c.  4. 

«  Above  137.  •  Vol.  ii  Bk.  iii  c.  4.  *  Ibid. 

*Webb,  Local  Government,  the  Manor  and  Borough,  classifies  the  hetero- 
geneous specimens  as  follows :  ^i)  Manorial  boroughs ;  this  includes  (a)  places  which 
bad  a  lordltts  court,  and  pactically  no  municipal  structure,  {b)  the  l<ml*s  borough 
where  there  was  a  municipal  structure  which  centred  round  tne  lord's  court,  and 
{e)  the  enfranchised  manorial  borough  (at  p.  148).  (2)  Municipal  corporations,  i.e. 
those  boroughs  which  had  a  separate  commission  of  the  peace  (at  pp.  266, 267)  ;  and 
the  extent  to  which  the  boroughs  in  this  group  were  freed  from  the  jurisdiction  of 
the  county  officials  varied  considerably  (at  pp.  281,  282,  382). 
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many  fundamental  similarities  to  the  other  franchise  juris- 
dictions. 

*'  The  immigrant  from  a  rural  Manor  or  a  Manorial  Borough," 
says  Webb,^  "  would  take  for  granted  the  existence  of  Courts,  at 
which  his  obligations  as  a  '  resiant '  or  a  Burgess,  as  a  neighbour 
or  a  '  foreignor '  would  be  enforced.  In  some  of  the  smaller  and 
more  archaic  Municipal  Corporations  he  would  find  Courts  bear- 
ing exactly  the  same  names,  and  wielding  exactly  the  same  powers 
as  those  of  rural  manors.  In  a  few  instances  he  would  even  find 
one  or  other  of  the  courts  in  the  Borough  still  continuing  to  be 
held  by  the  Lord's  Steward,  in  the  name  and  for  the  profit  of  an 
individual  Lord  of  the  Manor.  But  if  our  rural  immigrant 
entered  the  jurisdiction  of  one  of  the  more  powerfiil  of  the 
Municipal  Corporations,  he  would  be  surprised  at  the  number 
and  variety  of  the  Courts  held  by  the  Mayor  or  one  or  other  of 
the  Chief  Officers,  at  their  strange  titles,  at  their  multifarious 
officials,  and  above  all,  at  the  extent  of  tihe  authority  that  they 
exercised  over  his  conduct  and  his  property."  In  spite,  however, 
of  the  variety  of  these  courts  it  is  possible  to  classify  them  ac- 
cording to  the  jurisdiction  which  they  exercised.  They  were 
courts  which  exercised  either  a  criminal,  a  civil,  or  a  special 
jurisdiction.  With  the  last  class  of  courts,  the  most  important 
of  which  were  courts  exercising  either  a  commercial  or  an 
Admiralty  jurisdiction,  I  shall  deal  in  a  later  chapter.'  Here  I 
shall  deal  (i)  with  the  courts  exercising  a  criminal  jurisdiction, 
and  (ii)  with  those  exercising  a  civil  jurisdiction. 

(i)  Courts  exercising  a  criminal  jurisdiction. 

We  have  seen  that,  before  the  end  of  the  thirteenth  century, 
the  crown  had  got  exclusive  jurisdiction  over  treason  and  felony,' 
and  that  the  court  which  exercised  jurisdiction  in  petty  criminal 
cases  was  the  sheriffs  toum  or  the  court  leet*  Hence,  if  a 
borough  had  the  right  to  exercise  criminal  jurisdiction  within  its 
limits,  it  necessarily  had  the  right  to  hold  a  court  leet.  In  a 
few  cases,  indeed,  the  lord  of  the  manor  in  which  the  borough 
was  situated  retained  the  right  to  hold  this  court ; '  but  in  all 

^  Local  Government,  the  Manor  and  Borough  337. 

>  Below  535-543 ;  we  find  also  other  courts  with  a  special  jurisdiction ;  thus  at 
Boston  (Halsbury,  Laws  of  England  ix  x^6),  High  Wycomfoe  (ibid  154),  Faversham 
(ibid  162),  Guildford  (ibid  165),  Helston  (ibid  167),  Hertford  (ibid  168),  Northampton 
(ibid  185),  St.  Albans  (ibid  196),  Winchester  (ibid  212),  Windsor  (ibid  212),  York 
(ibid  214),  there  were  courts  of  the  clerks  of  the  market ;  there  were  bailifiPs  courts 
at  Chichester  and  Ipswich  (ibid  153, 169) ;  at  Lynn  there  was  a  court  of  Tolbooth 
for  determining  civil  pleas  if  the  cause  of  action  arose  on  the  water  (ibid  180) ;  at 
Newcastle-upon-Tyne  and  York  there  were  courts  of  conservancy  (ibid  184,  214}. 

'Above  71-72.  < Above  76-81, 135-137. 

'  Thus  at  Macclesfield  the  Earl  of  Derby  held  a  court  leet  in  the  town,  Halsbtiry, 
Laws  of  England  ix  180 ;  Webb,  op.  cit  344. 
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but  the  most  rudimentary  borough  communities  this  right  had 
generally  been  acquired  by  the  borough  before  the  end  of  the 
seventeenth  century.^  We  have  seen  that  the  court  leet  was,  like 
many  other  mediaeval  courts,  a  governmental  body  as  well  as  a 
law  court.^  Therefore  in  some  cases  the  court  leet  developed 
into  the  governing  body  of  the  borough.*  But  in  most  boroughs 
the  court  leet  gradually  disappeared  during  the  course  of  the 
seventeenth  and  eighteenth  centuries ;  ^  and  it  disappeared  for 
the  same  reason  as  it  disappeared  in  the  country  at  large — the 
eflFective  rivalry  of  the  justices  of  the  peace.* 

From  about  the  middle  of  the  sixteenth  century  it  became 
common  for  borough  charters  to  make  the  mayor,  some  of  the 
other  corporate  officials,  and  some  of  the  aldermen,  justices  of 
the  peace.^  Some  of  these  charters  gave  the  right  to  hold  a 
court  of  quarter  sessions  with  a  varying  jurisdiction  :  others  only 
conferred  the  right  to  hold  a  court  of  petty  sessions.'^  Thus  it 
happened  that,  from  this  time  onwards,  the  position  of  the 
borough,  in  relaticm  to  the  administration  of  criminal  justice,  de- 
pended on  the  question  whether  or  not  it  had  a  separate  com- 
mission of  the  peace ;  and,  if  it  had,  upon  the  powers  conferred 
upon  the  justices  appointed  under  that  commission. 

In  the  boroughs  which  had  the  right  to  hold  a  court  of 
quarter  sessions  the  court  leet  was  either  gradually  superseded 
by,  or  amalgamated  with,  the  court  of  quarter  sessions.^  This 
amalgamation  was  the  more  easy  to  effect  because  the  procedure 
of  the  quarter  sessions  was  originally  modelled  on  that  of  the  leet 
For  the  purpose  of  both  of  these  courts  a  jury  was  summoned  ; 
at  both  tihe  jury  were  given  a  charge  as  to  the  matters  which  they 
must  present ;  and  at  both  the  business  of  the  court  centered 
round  these  presentments.^  Thus  in  many  places  the  transition 
from  one  tribunal  to  the  other  was  very  gradual,  and  was  almost 
unnoticed^^  It  did  not  follow,  however,  that  because  a  borough 
had  the  right  to  hold  a  separate  court  of  quarter  sessions  that 
the  jurisdiction  of  the  county  quarter  sessions  was   excluded. 

The  jurisdiction  of  the  county  quarter  sessions  was  only  excluded 

■ 

1  '*  In  nearly  all  the  Municipalities  the  Corporation  had  acouired  the  right  to 
hold  its  own  Court  Leet,  in  a  few  cases  by  specific  grant  firom  the  king,  embodied 
in  a  Charter,"  Webb,  op.  cit,  344. 

"Above  135.  'Above  135-136.  *Webb,  op.  cit.  345-349. 

*  Ibid  349-350 ;  for  the  Justices  of  the  Peace  see  below  285-288. 
« Ibid  349. 

^Ibid  28o-28z — ^in  one  case — Chester — the  justices  could  even  deal  with 
treason. 

B  **  What  is  peculiar  to  the  process  in  the  boroughs  is  the  curious  intermingling 
of  the  structures  of  the  two  courts — almost  simulating  an  evolutionary  process — that 
we  see  taking  place,'*  ibid  350. 

•  Vol.  iv  Bk.  iv  Pt.  I.  c.  x.  i«  Webb,  op.  cit.  352353. 
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in  cases  where  the  borough  quarter  sessions  had  the  same  wide 
jurisdiction  over  all  misdemeanours  and  felonies  as  that  possessed 
by  the  county  quarter  sessions,  and  where  the  jurisdiction  of  the 
county  quarter  sessions  was  expressly  excluded  by  a  **  non-intro- 
mittant "  clause  in  the  charter  of  the  borough  ;  ^  and  this  is  still 
the  law  ;  ^  so  that,  as  Maitland  has  said,  the  question  whether 
the  county  justices  are  excluded  depends  *'  rather  on  past  good 
fortune  than  on  present  importance."  *  Before  the  passing  of 
the  Municipal  Corporations  Acts  of  1835  and  1883,^  ^^  results 
of  this  rule  were  much  more  anomalous  than  now,  because  wide 
powers  of  this  kind  were  sometimes  conferred  upon  quite  insig- 
nificant boroughs,  while  other  much  more  populous  boroughs  did 
not  possess  them.^  In  the  boroughs  which  had  the  right  to  hold 
only  courts  of  petty  sessions  these  courts,  together  with  the 
county  quarter  sessions,  tended  to  absorb  the  work  formerly  done 
by  the  leet ;  *  and  in  those  boroughs  which  had  no  separate  com- 
mission of  the  peace  this  work  fell  to  the  county  justices. 

In  those  boroughs  which  had  a  separate  court  of  quarter 
sessions  it  was  usual  to  put  upon  the  commission  the  chief 
officials  of  the  borough.  Thus  says  Webb,^  "The  Bench  came 
to  be  usually  occupied  by  the  same  three  or  four  persons,  and 
the  fact  that  among  them  was,  in  the  more  important  boroughs^ 
the  salaried  Recorder — nearly  always  a  trained  professional 
lawyer — necessarily  made  this  tribunal  much  more  like  a  modem 
court  of  justice  than  the  amateur  shifting  bench  at  the  Quarter 
Sessions  of  the  County."  We  have  seen  that  many  boroughs 
had  either  no  court  of  quarter  sessions,  or  no  separate  commis- 
sion of  the  peace.  They  were  therefore  necessarily  subject  to  the 
exclusive  jurisdiction  of  the  county  quarter  sessions.  But  some 
of  these  boroughs  had,  in  consequence  of  the  industrial  revolution 
at  the  end  of  the  eighteenth  century,  become  very  populous 
places ;  and  other  populous  places,  such  as  Birmingham  and 
Manchester,  had  never  been  incorporated.  In  these  populous 
places  the  number  of  cases  to  be  dealt  with  was  more  than  an 
unpaid  body  of  justices  could  manage.     It  was  for  this  reason 

^  Webb,  op.  cit  282 ;  Maitlaad,  Justice  and  Police  97. 

»5,  6  William  IV.  c.  76  §  107;  ct  45.  46  Victoria  c.  50  §  154  (2);  Stephen* 
H.C.L.  i  120. 

'  Justice  and  Police  97  n.  i. 

*  5,  6  William  IV.  c.  76 ;  46,  47  Victoria  c  i8. 

'  Webb,  op.  ciL  281  n.  6 ;  for  the  provisions  of  the  Municipal  Corporation  Acts 
of  1835  and  1883  which  have  diminished  this  anomaly  see  below  145;  but  as 
Stephen  points  out  H.C.L.  i  119  n.  i  a  large  criminal  junsdiction  was  still  left  (in 
theory)  to  many  small  places  who  were  not  enumerated  in  the  schedule  to  the  Act 
of  1835 ;  but  many  such  places  have  now  ceased  to  be  boroughs  under  the  Act  of 
1883,  see  Maitland,  Justice  and  Police  94-95. 

•  Webb,  op.  cit.  357-358.  '  Ibid  356. 
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that,  in  1835,  the  Municipal  Corporations  Act  provided  a  scheme 
under  which  the  more  important  boroughs  could  do  what  some 
had  done  before,  and  get  a  court  presided  over  by  a  paid  pro- 
fessional lawyer. 

According  to  that  Act  certain  boroughs  specified  in  the 
schedules  to  the  Act  were  allowed  to  apply  to  the  crown  for  a 
separate  court  of  quarter  sessions.^  This  court,  if  granted,  was 
to  be  presided  over  by  a  recorder  who  was  to  be  paid  by  the 
borough.  He  was  to  be  appointed  by  the  crown  from  amongst 
barristers  of  five  years'  standing,  and  was  to  be  the  sole  judge  of 
the  court.^  All  boroughs  which  had  not  thus  acquired  a  separate 
court  of  quarter  sessions  were  to  lose  all  the  criminal  jurisdic- 
tion which  they  had  heretofore  enjoyed,  whether  by  virtue  of 
charter  or  statute.'  Since  1835  niany  new  towns — such  as 
Manchester  and  Birmingham — have  acquired  separate  courts  of 
quarter  sessions;^  and  in  1882  anew  Municipal  Corporations 
Act  consolidated  the  existing  law  on  this  subject.^ 

London  does  not  fall  under  the  provisions  of  these  Acts.  It 
is  by  charter  a  county.  The  Mayor,  the  recorder,  and  the  alder- 
men hold  a  court  of  quarter  sessions  both  for  the  City  of  London 
and  the  borough  of  Southwark;^  but,  as  the  Central  Criminal 
Court  has  concurrent  jurisdiction  in  the  case  of  offences  occurring 
in  the  City,  such  offences  are  usually  tried  there.^  Since  London 
spreads  over  a  large  part  of  Middlesex  it  was  necessary  to  make 
special  provisions  for  the  holding  of  quarter  sessions  in  that 
county.  In  1844  ^^  ^^^  provided  that  quarter  or  general  sessions 
should  be  held  for  Middlesex  twice  a  month,  and  that  they 
should  be  presided  over  by  a  paid  assistant  judge.  ^ 

The  causes  which  led  to  the  creation  in  the  more  important 
boroughs  of  separate  courts  of  quarter  sessions,  staffed  by  pro- 
fessional judges,  operated  quite  as  strongly  in  the  case  of  the 
summary  jurisdiction  of  the  justices  exercised  in  petty  sessions. 
The  mass  of  petty  offences  arising  in  a  large  town  was  clearly 
beyond  the  capacity  of  amateur  justices ;  and  in  such  towns  it 
was  not  likely  that  the  persons  fit  to  exercise  this  jurisdiction 
would  have  the  leisure  to  undertake  it  The  evils  of  attempting 
to  exercise  it  by  unpaid  justices  were  seen  in  London  at  an 
earlier  period  than  in  any  other  town  ;  and  the  remedy  devised 
for  London  has  been  applied  to  other  lai^e  towns. 

As  early  as  the  seventeenth  century  we  hear  of  justices  who 

» 5.  6  William  IV.  c  76  §  X03.  « §§  103,  105. 

s|  X07.  *  Stephen,  H.C.L.  i  X17,  118. 

•  45f  46  Victoria  c.  50  Pt.  VIII.  «  Stephen,  H.C.L.  i  n8. 

7  Halabury,  Laws  (m  England  ix  177, 178 ;  for  the  Central  Criminal  Court  see 
below  285. 

*  7,  8  Victoria  c.  71 ;  see  also  22,  23  Victoria  c  4. 

VOL.  1.— 10 
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set  out  to  make  a  trade  of  administering  justice ;  ^  and  at  the 
b^'nning  of  the  eighteenth  century  the  "  trading  justice "  was 
sufficiently  common  to  be  the  object  of  Swift's  satire,^  and  a 
stock  character  in  plays  and  novels.*  Webb  says  *  that,  "  Laconic 
dossiers  of  particular  Justices  prepared  for  the  Lord  Chancellor, 
and  soberly  worded  summaries  laid  before  the  Prime  Minister, 
help  to  convince  us  that  the  worst  of  the  trading  justices  of 
Middlesex  and  Westminster  were  quite  as  bad  as  the  contempor- 
ary novelists  and  dramatists  have  pictured  them."  One  of  the 
means  which  they  used  to  make  money  out  of  their  powers  over 
the  administration  of  the  law  was  clearly  explained  by  a  Bow 
Street  runner  who  gave  evidence  before  a  committee  of  the 
House  of  Commons  in  i8i6.^  He  said,  *'  It  was  a  trading  busi- 
ness there  was  Justice  This,  and  Justice  That  Justice  Welch  in 
Litchfield  Street  was  a  great  man  in  those  days,  and  old  Justice 
Hyde,  and  Justice  Girdler,  and  Justice  Blackborough,  a  trading 
justice  at  Clerkenwell  Grreen  and  an  old  ironmonger.  The  plan 
used  to  be  to  issue  out  warrants  and  take  up  all  the  poor  devils 
in  the  street,  and  then  there  was  the  bailing  of  them  2/4  which 
the  magistrates  had.  .  .  .  They  sent  none  to  gaol,  the  bailing  of 
them  was  so  much  better." 

In  the  course  of  the  eighteen^  century  it  became  clear  that 
for  the  performance  of  government  business,  justices  of  a  different 
type  must  be  employed.  The  government  must  have  at  least 
one  justice  to  whom  it  could  send  confidential  communications, 
and  on  whom  it  could  rely.*  Even  in  the  sixteenth  and  seven- 
teenth centuries  particular  magistrates  of  this  type  were  known 
in  London ;  ^  and  in  the  course  of  the  eighteenth  century  there 
was  generally  at  least  one  such  magistrate  who  was  paid  out  of 
the  secret  service  money.     Sir  Thomas  de  Veil  held  this  post 

^  James  I.  in  his  speech  in  the  Star  Chamber  in  1616  complained  that  among 
the  Justices  there  were  **  some  busy  bodies  who  did  so  much,  embracing  many 
businesses  for  the  enlargement  of  their  private  gain  and  profit,*'  cited  V^ebb,  Local 
Oov^nment,  the  Parish  and  the  County  327 ;  for  the  tunall  statutory  fees  of  the 
justices  see  below  289. 

*  A  Project  for  the  Advancement  of  Religion  and  the  Reformation  of  Manners, 
cited  Webb,  op.  cit.  328. 

» Ibid  328-329.  *  Ibid  329. 

•  Cited  Stephen,  H.C.L.  i  231 ;  Henry  Fielding,  Journal  of  a  Voyage  to  Lisbon 
Introd.,  Works  (Ed.  1775)  xii  230,  cited  Stephen,  H.C.L.  i  230,  8a3rs,  "  A  prede- 
cessor of  mine  used  to  boast  that  he  made  ;£iooo  a  vear  in  his  office,  but  how  he 
did  this  (if  indeed  he  did  it)  is  to  me  a  secret.  His  clerk,  now  mine,  told  me  I  had 
more  business  than  he  had  ever  known  there ;  I  am  sure  I  had  as  much  as  any  man 
could  do.  The  truth  is,  the  fees  are  so  very  low  when  any  are  due,  and  so  much  is 
done  for  nothing,  that,  if  a  single  justice  of  peace  had  business  enough  to  employ 
twenty  clerks,  neither  he  nor  they  would  get  much  for  their  labour.  The  public 
will  not  therefore  think  I  betray  a  secret  when  I  inform  them  that  I  received  from 
the  government  a  3rearly  pension  out  of  the  public  service  money.'* 

•  Webb,  The  Parish  and  the  County  337. 
7  Ibid  338. 
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from  1 729-1 747.  He  finally  fixed  his  office  at  Bow  Street ;  ^  and 
he  was  succeeded  by  the  great  novelist  Henry  Fielding.*  After 
his  death  the  Bow  Street  office  was  filled  by  a  succession  of 
similarly  paid  magistrates.  This  office  thus  *'  developed  into  a 
central  bureau  of  information  as  to  crime  and  criminals  all  over 
the  country ; "  and  to  assist  this  work  it  "  published  an  early 
form  of  police  gazette."  * 

In  1780  the  Lord  Geoi^e  Gordon  riots  called  pointed  atten- 
tion to  the  inadequacy  both  of  the  police  system  which  the 
justices  controlled,  and  of  the  justices  themselves.  Consequently 
in  1785  a  bill  was  introduced  by  the  solicitor-general  to  consti- 
tute a  paid  board  of  police  commissioners,  ^ich  was  to  control 
a  paid  force  of  police,  and  nine  **  public  offices  "  in  charge  of  paid 
magistrates  ;*  but,  the  bill  succumbed  to  the  violent  opposition 
it  aroused — though  a  similar  plan  was  adopted  by  the  Irish 
Parliament  in  1 786.*  In  1 792,  however,  the  government  managed 
to  carry  out  their  plan  of  establishing  '*  public  offices  "  and  paid 
justices,  who  have  come  to  be  known  as  stipendiary  magistrates. 
By  the  Act  of  this  year,  in  addition  to  the  Bow  Street  office, 
seven  other  offices  were  established.  To  each  of  these  offices 
three  magistrates  were  assigned,  who  were  paid  a  salary  of  ;^4CO 
a  year  each.  All  fees  were  to  be  paid  to  a  receiver,  and  the 
magistrates  were  given  power  to  appoint  a  certain  number  of 
constables.*  A  ninth  public  office  of  a  similar  kind  was  estab- 
lished in  1800;^  and  in  1829,^  when  a  new  police  force  was 
established  for  London  by  Sir  Robert  Peel,  it  was  put  under 
the  control  of  a  tenth  public  office,  presided  over  by  two  addi- 
tional stipendiary  magistrates.'  But  in  1839  ^^  the  control  of  the 
police  was  turned  over  to  Commissioners ;  and  thus,  as  Maitland 
has  said,  **  the  judicial  and  executive  duties  comprised  in  the  old 
conservation  of  the  peace  fell  apart,  and  we  are  left  with  learned 
magistrates  and  gallant  commissioners."  ^^ 

But  these  magistrates  were  not  all  "  learned  "  until  some  time 
after  1792.  Gradually,  however,  their  salary  was  raised  and 
their  status  was  improved ;  and  it  became  customary  to  appoint 

^  Webb,  The  Parish  and  the  County  339.  >  Ibid  340. 

•  Ibid  574.  *  Ibid  575.  •  Ibid  576-577. 

'32  George  III.  c  53;  the  seven  offices  were  fixed  in  the  Parishes  of  St. 
Margaret's,  Westminster;  St.  James,  Westminster;  St.  James,  Clerkenwell;  St. 
Leonard,  Shoreditch;  St.  Mary,  Whitechapel;  St.  Paul,  Shadwell;  St.  Margaret's 
Hill,  Southwark;  the  Act  was  temporsuy,  but  was  renewed  from  time  to  time,  Webb, 
op.  cit.  578  n.  I. 

7  39,  40  George  III.  c  87;  Maitland,  Justice  and  Police  100  n.  x,  tells  us  that 
Bentham  drew  this  Act  and  Uiat  he  said  that  **  without  the  change  of  a  word  it  be- 
came law.** 

"  xo  George  IV.  c.  44.  '  Maitland,  Justice  and  Police  xoo. 

1®  2,  3  Victoria  c.  47  §  4.  "  Maitland  op.  cit.  xoo. 
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only  barristers.^  At  the  present  day  the  crown  may  create 
thirteen  public  offices  or  police  courts  with  any  number  of 
stipendiary  magistrates  up  to  twenty-seven;  and  these  magis- 
trates must  be  barristers  of  not  less  than  seven  years'  standing.^ 
Under  these  powers  eleven  such  courts  have  been  established. 
The  magistrates  who  preside  over  them  are  in  the  commission  of 
the  peace  for  Middlesex,  Kent,  Surrey,  Essex  and  Hertfordshire ; 
and  the  chief  magistrate  at  Bow  Street  is  also  in  the  commission 
of  the  peace  for  Berkshire.' 

Manchester  followed  the  example  of  London,  and  established 
a  stipendiary  magistrate  in  1813;^  but  no  reform  was  made  in 
the  arrangements  for  holding  the  petty  sessions  in  the  other 
boroughs  tOl  the  passing  of  the  Municipal  Corporations  Act  1835.^ 
We  have  seen  that  that  Act  provided  that  all  boroughs  which 
did  not  acquire  a  court  of  quarter  sessions  under  that  Act  lost  all 
their  criminal  jurisdiction.^  The  Act  also  provided  that  the 
Mayors  of  those  corporations  which  fell  within  the  Act  should  be 
ex  officio  justices  of  the  peace ;  and  that  the  crown  should  have 
power  to  nominate  as  justices  any  persons  it  pleased,  provided 
that  they  were  resident  within  seven  miles  of  the  borough.^  To 
provide  for  the  need  of  populous  places  the  crown  was  given 
power  to  appoint  a  stipendiary  magistrate  for  a  borough,  if  the 
borough  passed  a  byelaw  for  that  purpose  approved  by  the 
Secretary  of  State  ;^  and  in  1863,  by  the  Stipendiary  Magistrates 
Act,  it  was  given  a  further  power  to  appoint  such  ms^strates  on 
the  application  of  the  Local  Board  of  any  place  which  contained 
more  than  25,000  inhabitants.^  Thus  in  boroughs  and  other 
populous  urban  districts  petty  criminal  jurisdiction  is  exercised 
sometimes  by  stipendiary  magistrates,  but  more  often  by  unpaid 
justices  of  the  peace.  The  fact  that  the  number  of  places  in 
which  a  stipendiary  magistrate  is  employed  is  comparatively 
small  is  the  best  of  testimonials  to  the  efficiency  of  the  amateur 
justice  of  the  present  day.^® 

(ii)  Courts  exercising  a  civil  jurisdiction. 

It  was  a  feature  common  to  all  boroughs  that  they  had  a 
court  which  exercised  civil  jurisdiction.^^  In  boroughs  created  by 
mesne  lords  this  court  was  very  like  the  court  baron  of  a  manor 

^  Maitland,  op.  cit.  xoo;  Webb,  op.  cit  578-580. 
>2,  3  Victoria  c.  71 ;  zx,  12  Victoria  c.  42 ;  Stephen,  H.C.L.  i  23i>232. 
'Ibid. 

^  53  George  III.  c.  72 ;  Webb,  The  Parish  and  the  County  580  n.  3. 
»5,  6  WiUiam  IV.  c.  76.  •  Above  145. 

T  5,  6  WilUam  IV.  c.  76  §§  57,  98. 

^  Ibid  §  99.  '  26,  27  Victoria  c.  97. 

^°  Maitland,  Justice  and  Police  102. 

^^  Borough  Customs  (S.S.)  ii  cxlv-cxlviii ;  Webb,  op.  cit.  The  Manor  and  the 
Borough  339-343- 
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without  a  lord ;  ^  and  in  some  cases  the  lord,  while  granting  to 
the  borough  the  right  to  hold  this  court,  reserved  to  himself  the 
right  to  hold  the  court  leet*  When  the  boroughs  began  to  get 
charters  from  the  crown  or  from  their  lords,  the  right  to  hold 
this  court  was  specially  conferred  by  the  charter;  and  the 
character  and  jurisdiction  of  the  court  was  defined  by  it  It  was 
generally  provided  that  it  should  be  a  court  of  record,  and  the 
extent  of  its  jurisdiction  was  prescribed.  One  limitation  indeed 
upon  its  jurisdiction  was  fixed  by  law — it  could  never  hear  cases 
unless  they  had  arisen  within  the  territorial  limits  of  the  borough.' 
But,  subject  to  this  limitation,  the  extent  of  the  jurisdiction  of 
these  courts  was  most  various.  Sometimes  petty  suits  under 
40s.  were  excluded;  but  more  often  a  very  varying  pecuniary 
limit  was  fixed  above  which  it  had  no  jurisdiction.  Sometimes 
its  jurisdiction  was  limited  to  personal  actions,  sometimes  to 
personal  and  mixed  actions,  and  sometimes  it  extended  to  all 
actions — real,  personal  and  mixed*  The  titles  given  to  the  court 
were  also  most  various ;  ^  and  in  the  larger  corporations  it  split 
into  several  courts  called  by  different  names,  and  dealing  with 
different  causes  of  action.  "Thus  some  municipal  corporations 
had,  besides  a  petty  debt  court,  a  court  of  equity  for  cases  involv- 
ing real  estate ;  a  bailiff's  court  or  other  tribunal  at  which  minors 
could  execute  valid  conveyances;  and  even  a  separate  court, 
sometimes  called  Portmanmote  or  court  of  Hustings,  at  which 
fines  and  recoveries  could  be  levied,  wills  proved,  and  convey- 
ances of  real  estate  executed  by  married  women."  ^  Sometimes 
the  courts  for  actions  against  freemen  were  distinct  from  the 
court  for  actions  against  non-freemen;^  and  sometimes  there 
seem  to  have  been  rival  courts  in  the  same  borough  which  exer- 
cised the  same  or  a  similar  jurisdiction  in  competition  with  one 

^  Webb,  op.  cit  340 ;  for  a  few  exceptional  cases  in  which  this  court  continued 
to  be  held  by  a  lord  see  ibid  339  n.  x. 

'  Ibid ;  above  142. 

'See  e.g.  Munimenta  Gildhallae  (R.S.),  Liber  Albus  i  183,  209,  2x0,  405,  466; 
cf.  Domesday  of  Ipswich,  Black  Book  of  the  Admiralty  (R.S.)  ii  37,  39. 

*  This  will  be  made  quite  clear  from  a  glance  at  the  descriptions  of  the  X65 
borouRh  courts  of  record  contained  in  Halsbury*s  Laws  of  England  iz  X38-2X4. 

*  Webb,  the  Manor  and  the  Borough  340-q[4X ;  some  of  these  names  were  Three 
Weeks  Court,  Court  of  Pleas,  Mayor's  Court,  BaililTs  Court,  Provost's  Court,  Town 
Court,  Gildhall  Court,  Court  of  Burgess  and  Foreign,  Court  of  Passage,  Tolsey 
Court,  Portmote. 

*  Ibid  342 ;  it  appears  from  a  law  suit  in  Trinity  term  6  Richard  II.  in  which 
Cambridge  was  involved,  that  it  had  a  court  which  sat  five  days  in  the  year  to  hear 
actions  about  land ;  a  court  which  sat  to  hear  personal  actions  ordinarily  once  a  week, 
but  £rom  day  to  day  if  a  stranger  were  involved ;  a  court  of  Gild  merchant  which 
heard  cases  m  which  merchants  were  concerned  from  hour  to  hour,  as  well  as  two 
courts  leet  in  the  spring  and  autumn,  Bateson,  Cambridge  Charters  xxix,  xxx  79^5. 

^  Webb,  op.  cit  342 ;  instances  were  Colchester,  Halsbury  Laws  of  England 
ix  X55,  Great  Grimsby,  ibid  X63,  Lincoln,  ibid  X72. 
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another.^  The  right  to  exercise  the  office  of  the  clerk  of  the 
market  of  the  kiii^s  housdiold,  which  was  often  granted  to 
boroughs,  necessitated  the  appointment  of  clerks  of  the  maiicet, 
and  the  holding  by  them  of  a  court  which  "  inquireth  of  weights 
and  measures  whether  they  be  according  to  the  king's  standard 
orna"* 

In  early  days,  when  the  borough  court  w^s  hardly  differenti- 
ated from  the  court  baron  and  the  hundred  court,  all  the  suitors 
may  have  been  the  judges ; '  but  fix)m  the  thirteenth  century 
onwards  the  judges  were  generally  a  group  of  aldermen  or  jurats.^ 
When  the  constitution  of  the  borough  had  been  fixed  by  charter, 
the  mayor  or  other  head  of  the  corporation,  and  the  leading 
officials  and  aldermen  were  the  judges.^  But  it  would  seem  from 
the  wording  of  §  ii8  of  the  Municipal  Corporations  Act  1835  * 
that  in  some  cases  the  recorder  was  the  presiding  juc^e,  and  that 
in  others  a  barrister  was  appointed  by  the  corporation. 

By  the  end  of  the  eighteenth  century  these  courts  were,  in 
the  majority  of  boroughs,  in  a  decadent  condition.  In  1839  a 
return  was  made  to  the  House  of  Commons  of  the  number  of 
cases  heard  in  92  of  these  borough  courts.  It  appears  from  that 
return  that  some  were  wholly  disused,  that  others  had  almost  no 
business,  and  that  it  was  only  a  very  few  which  were  really  active.^ 
Nor  are  the  causes  of  this  decay  far  to  seek.  The  presiding 
judges  were  often  mere  amateurs.  Their  jurisdiction  was  always 
bounded  by  the  limits  of  the  borough,  and  often  in  respect  to 
the  amount  recoverable.  Their  fees  were  often  high,  and  their 
procedure  antiquated.  The  common  law  courts  were  veiy  ready 
to  hamper  the  exercise  of  their  jurisdiction  by  writs  of  prohibition 
or  certiorari.®  We  shall  see,  too,  that  in  many  places  efficient 
Courts  of  Request  had  been  established  by  local  Acts.* 

Some  reform  of  these  courts  was  attempted  by  the  Municipal 
Corporations  Act  of  1835.  If  they  were  not  rq^lated  by  any 
local  Act,  and  if  their  judge  was  a  barrister  of  five  years'  standing, 
their  jurisdiction  was  extended  to  a  ;^2o  limit ;  and  power  was 
given  to  the  judge  to  make  rules  for  the  procedure  of  his  court ^^ 
Later  Acts  have  given  the  crown   power  to  alter  the  district 

^  Webb,  op.  cit.  342  a.  4 ;  instances  are  there  given  at  Ipswich,  Chester,  and 
Bristol. 

*  Coke,  Fourth  Instit.  273 ;  Crompton,  Courts  220  b  says  that  *'  Le  Clarke  de 
market  est  anndent  officier,  et  oonvtent  voire  que  toots  weights  et  measures  soient 
accordant  al  estandard  la  Roy  que  demur  in  leschequer  al  Westminster ;  **  as  Coke 
points  out,  loc  cit.,  he  doived  his  name  from  that  fact  that  he  was  originally  an 
officer  who  supervised  the  market  kept  at  the  gate  of  the  hospitium  regis;  and  that 
he  had  retained  his  name  though  his  duties  were  then  different. 

'  Above  I48-Z49.  ^  Borough  Customs  (S.S.)  ii  cxlvii-cxlviti. 

•Webb,  op.  dt.  341.  «s.  6  William  IV.  c  76. 

^  Parlt.  Papers  1839  xliii  301.  "  Webb,  op.  cit  343. 

•  Betow  190-191.  >•  5,  6  William  IV.  c  76  §  118. 
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within  which  the  court  exercises  jurisdiction/  and  to  give  it  a 
jurisdiction  in  equity  and  Admiralty  similar  to  that  possessed  by 
the  new  county  courts.^  Facilities  have  also  been  provided  for 
the  alteration  of  their  rules  of  procedure ; '  and  power  to  remove 
their  judge  for  misbdiaviour  or  incapacity  has  been  given  to  the 
Lord  Chancellor.^ 

It  cannot  be  said  that  these  statutory  powers  have  been 
successful  in  reviving  these  old  borough  courts  of  record.  Forty- 
two  were  abolished  in  1883;^  and  of  the  165  enumerated  in 
Lord  Halsbury's  Laws  of  England  ^  the  majority  are  disused. 
It  is  only  in  more  populous  places,  and  where  the  courts  have 
been  reformed  by  local  Acts,  that  they  are  still  active.  Con- 
sjMCuous  instances  of  such  courts  are  the  City  of  London  Court,^ 
the  London  Mayor's  Court,®  the  Bristol  Tolsey  Court,*  the 
Liverpool  Court  of  Passage,^^  the  court  of  the  Salford  Hundred.  ^^ 
In  many  cases  it  would  seem  that  the  institution  of  the  new 
county,  courts  has  been  fatal  to  these  borough  courts  of  record. 
In  fact  these  new  county  courts  have  had  an  effect  upon  the 
courts  exercising  civil  jurisdiction  within  the  borough  similar  to 
the  effect  which  the  institution  of  the  justices  of  the  peace  had 
upon  the  old  court  leet  in  which  the  criminal  jurisdiction  of  the 
borough  was  once  exercised.^ 

Thus,  except  in  those  few  cases  in  which  a  borough  has  an 
active  court  of  record,  the  courts  of  the  boroughs,  whether  they 
are  courts  of  criminal  or  civil  jurisdiction,  have  been  assimilated 
to  the  local  courts  of  the  rest  of  the  county. 

The  Stannaries  ^^ 

Throughout  mediaeval  Europe  miners  and  the  mining  industry 
had  franchises  of  various  kinds,  which  put  them  into  a  position 
different  from  that  of  other  members  of  the  community,  and  from 
that  of  other  industries.  In  the  thirteenth  century  the  idea  had 
grown  up  that  the  crown  had  certain  royal  rights  over  mines  and 
minerals.  Not  much  warrant  for  this  view  can  be  found  in  the 
texts  of  the  classical  Roman  law;  but  there  are  one  or  two 
passages  from  which  the   existence  of  these  rights   could  be 

J  8,  9  Victoria  c  xay  §  9.  *36.  37  Victoria  c  66  §  88. 

'  Halsbuiy,  Laws  of  England  ix  132-133.  *  8,  9  Victoria  c.  127  §  zo. 

•46,  47  Victoria  c.  18.  •  Vol.  ix  138-314. 

^  Halsbury,  Laws  of  England  viii  42.  >  Ibid  xx  284  seqq. 

» Ibid  ix  Z47-X48.  »  Ibid  ix  173-176. 

"  Ibid  ix  197-199.  "  Above  143. 

I'On  the  Stannaries  generally  see  G.  R.  Lewis,  The  Stannaries,  Harvard 
Economic  Studies  vol.  iii ;  E.  Smirke*s  report  of  Vice  v.  Thomas ;  G.  Harrison, 
Report  on  the  Laws  and  Jurisdiction  of  the  Stannaries  in  Cornwall ;  T.  Pearce,  The 
Laws  and  Customs  of  the  Stannaries. 
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deduced ;  ^  and  diejr  were  made  the  most  of  by  mediaeval  com- 
mentators.' Emperors,  kings,  and  other  territorial  magnates 
acted  on  these  ideas  and  granted  both  the  r^t  to  work  mines, 
and  protection  and  privil^es  to  the  miners,  in  consideration  for 
die  woridi^  of  the  mine  and  a  share  in  its  produce.'  We  can 
see  these  developments  both  in  France  and  Germany;^  and, 
"  with  the  conception  of  mining  as  an  occupation  under  the  im- 
mediate supervision  of  Ac  state,  comes  the  development  of  the 
miners  into  a  specially  privileged  class  of  labourers."  ^ 

England  felt  the  influence  of  some  of  these  ideas  There  is 
no  evidence,  indeed,  in  the  Anglo-Saxon  laws  or  in  Domesday 
Book  that  the  English  kings  claimed  any  regalian  r^ts  over 
mines ;  *  but,  in  the  thirteenth  century,  under  the  influence 
probably  of  these  mediaeval  interpretations  of  Roman  law,^  they 
asserted  similar  r^tSL®  But  they  never  succeeded  in  making 
good  their  claims  over  all  mines  to  the  same  extent  as  the  conti- 
nental kings.  As  Dr.  Lewis  has  pointed  out,^  the  English  mines 
fall,  from  this  point  of  view,  into  diree  classes.  Firstly  mines 
of  gold  and  silver  over  which  the  rq;alian  r^ts  have  always 
been  recognized.  ^^  Secondly,  mines  of  coal  or  of  baser  metals 
such  as  iron,  which  belonged  exclusively  to  the  owners  of  the 
soiL^^  Thirdly,  the  mines  of  special  districts,  which  were  specially 
privil^ed  by  the  king  in  return  for  the  payment  of  certain  dues. 
It  should  be  noted,  however,  that,  unless  these  mines  were  on  the 
royal  demesnes,  the  king  did  not  succeed  in  enforcing  his  claims 
to  a  right  to  the  produce  in  competition  with  the  owners  of  the 
land.^  It  is  true  that  to  these  miners  were  granted  jurisdictional 
and  other  privil^^  analogous  to  those  enjoyed  by  miners  on  the 
Continent ;  ^'  but  it  would  seem  that  their  privileges,  unlike  those 
enjoyed  by  continental  miners,  were  rather  old  established  cus- 
toms recognized  by  the  crown  than  new  grants  conferred  by  it^^ 

>  **  While,  in  its  general  tenor,  Roman  law  is  disttngiiished  by  an  abaence  of 
regalian  rights  in  minea,  nevirtfaeleia  one  or  two  passages  in  the  codes,  quite  special 
and  exceptional  in  character*  might  be  constnied  as  a  general  assumption  of  regalian 
rights,**  Lewis,  op.  dt.  67. 

*  Ibid.  « Ibid  68«7i.  « Ibid  68,  71-72. 
*Ibid  72-73 ;  as  Dr.  Lewis  points  oat,  ibid  73-74,  in  some  places  in  Germany 

free  mine  cities  arose. 

•  Ibid  75. 

^  For  the  influence  of  Roman  upon  English  law  in  the  twelfth  and  thirteenth 
centuries  see  toL  ii  Bk.  Si  cc  2  and  3. 

*  Lewis,  op.  dt.  75 ;  it  would  seem  from  the  extracts  of  the  Close  and  Patent 
RoIQm  dted  by  Smirke  in  his  report  of  Vice  v.  Thomas  at  pp.  1x5-123  that  up  to  the 
reign  of  Ed^md  III.  the  king  claimed  regalian  rights  in  mines  of  l«id  and  tin. 

•  Op.  dt.  76. 

^  Plowden,  The  Case  of  Mmes  310  (1568) ;  Lewis,  op.  dt.  76. 
"  Ibid  78.  "  Ibid  78^3.  w  Beknr  155-156. 

^^^^  There  is  nothing  in  England  to  correspond  to  the  long  and  detailed  codes  of 
mineral  law  which  the  German  rulers  bestowed  upon  their  miners.  .  .  •  The  great 
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And  this  difference  causes  a  great  divergence  between  England 
and  the  Continent  in  the  subsequent  history  of  these  mines. 
**  Instead  of  developing  (as  on  the  Continent)  into  enterprises 
under  state  subsidy  and  control,  the  mines  remained  from  first  to 
last  in  the  fullest  sense  private  property."  ^  Here,  as  in  other 
branches  of  English  law,  the  doctrines  of  the  mediaeval  civilians 
had  a  comparatively  small  and  transitory  influence  upon  subse- 
quent l^^al  developments.  The  older  mining  communities,  with 
the  assistance  of  privileges  granted  by  the  crown,  developed  their  / 
customary  mining  law  on  their  own  lines.  ^ 

These  old  mining  communities,  thus  privil^ed  by  the  crown, 
developed  into  franchise  jurisdictions  of  a  peculiar  kind.  The 
chief  districts  in  which  they  existed  were  the  Forest  of  Dean,^ 
Alston  Moor  in  Cumberland,'  the  lead  mines  in  the  Mendip  Hills,^ 
the  mines  in  Derb}^hire,^  and  the  Stannaries  of  Devon  and  Corn- 
wall In  all  these  communities  we  find  the  existence  of  special 
customs  regulating  mining,  special  privil^es  enjoyed  by  the 
miners,  and  special  courts  at  which  these  customs  and  privileges 
were  enforced  and  protected  To  the  mediaeval  statesman  and 
lawyer  this  was  a  natural  and  obvious  arrangement  The  miners, 
as  Dr.  Lewis  says,*  were  "  merely  one  of  a  number  of  classes 
which  possessed  similar  rights,  though  possibly  not  to  so  great 
an  extent.  .  .  .  The  reason  is  to  be  found  not  only  in  the  tech- 
nical difficulties,  abounding  in  mining  law  suits,  which  could  not  ,  ^ 
well  be  solved  in  an  ordinary  court,  but  also  in  a  desire  on  the 
part  of  the  King  to  prevent  interruptions  of  the  miners'  work  by 
secular  courts.  The  mining  classes  were  under  mining  law  and 
courts,  much  as  the  soldier  is  subject  to  military  law  and  courts 
martial." 

Of  this  group  of  franchise  jurisdictions  I  have  selected  for 
description  tibe  Stannaries  of  Devon  and  Cornwall.  The  oi^faniza- 
tion  of  their  courts  was  more  elaborate  than  that  of  the  other 
mining  communities  ;  and  the  extent  of  the  powers  exercised  by 
them,  and  the  manner  in  which  they  developed,  present  some 
points  of  similarity  to  the  powers  and  extent  of  the  Palatine 
jurisdictions. 

The  Stannaries  ^  were  districts  in  Devon  and  Cornwall  where 

mass  of  English  mining  law  in  the  Middle  Ages  represents  usage  pure  and  simple, 
not  legislation  or  grant,'*  Lewis,  op.  cit  82. 

"  Ibid  78-79.  *  Ibid ;  Vice  v.  Thomas  128-132. 

'  Lewis,  op.  cit  79-8o:  Halsbary,  op.  cit.  ix  138-139 ;  Vice  v.  Thomas  125-126. 

*  Lewis,  op.  cit.  80 ;  Vice  v.  Thomas  127-128. 

*  Lewis,  op.  cit  8o-8x ;  Halsbury,  op.  cit  ix  140- 141 ;  Vice  v.  Thomas  123-124 ; 
14, 15  Victoria  c.  94 ;  15, 16  Victoria  c  clxiit. 

«  Op.  cit.  87-88. 

^  The  word  is  derived  from  stannum,  the  Latin  word  for  tin. 
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tin  mining  was  carried  on.     Their  exact  extent  was  never  ace 
ately  ascertained     They  can  only  be  described  as  districts  wh 
the  mines  were  situate,  and  over  which  the  jurisdiction  of  t 
Stannary  courts  extended^ 

The  tin  mines  in  these  districts  have  been  worked  from 
remotest  antiquity ;  ^  and,  even  in  the  Anglo-Saxon  period,  t 
industry  was  carried  on.^  But  probably  it  was  not  carried 
very  actively  ;  and  it  is  a  remarkable  fact  that  there  is  no  refi 
ence  to  the  Stannaries  in  Domesday  Book.^  The  taxes  payab 
by  their  owners  are,  however,  referred  to  in  the  Pipe  Rolls  ;  ^  an 
from  a  letter  written  to  Hubert  Walter  the  Justiciar  by  D^ 
Wrotham  the  warden  of  the  Stannaries  and  others,  in  1 198,^  it 
would  seem  that  certain  of  their  peculiar  customs  and  privileges 
were  recognized^  It  appears  also,  from  this  letter  that,  though 
as  yet  there  was  no  separate  organization  of  Stannary  courts,  yet 
that,  in  order  to  improve  the  royal  revenue  from  the  tin  mines, 
the  Stannaries  had  been  placed  under  a  Warden ;  and  that  he 
issued  regulations  for  the  conduct  of  the  mines  and  for  the  sale 
of  the  tin.  Three  years  later  John  gave  the  Stannaries  their  first 
charter.^  It  confirmed  their  ancient  privileges,  released  them, 
while  working  at  the  mines,  from  suits  of  court  due  from  villeins,^ 
and  for  the  first  time  established  a  special  Stannary  jurisdiction. 
•*  We  have  granted,"  runs  the  charter,  "that  the  Lord  Warden  of 
the  Stannaries  and  his  bailiffs  have  through  him  full  power  over 
the  tin  miners  to  do  justice  to  them  and  to  hold  them  to  right, 
and  that  they  be  kept  by  them  in  our  prisons  if  it  chance  that 
any  of  the  aforesaid  tin  miners  ought  to  be  seized  or  imprisoned 
for  any  misdeed  ;  and  if  it  chance  that  any  of  them  be  a  fugitive 
or  an  outlaw,  that  their  chattels  be  given  up  to  us  by  the  hands 
of  the  Warden  of  our  Stannaries  because  the  tin  miners  are  our 
lessees  and  always  under  our  immediate  lordship." 

With  this  charter  begins  the  history  of  the  Stannary  courts. 
It  would  seem  that  in  John's  reign  some  of  the  greater  land- 
owners had  complained  that  the  privil^es  granted  to  the  miners 

^  Vice  V.  Thomas  96 ;  MacSwinney,  Mines  (Ed.  1897)  486  n. ;  below  i59-x62. 

*  Lewis,  op.  cit.  33.  '  Ibid. 

*  Ibid  34 ;  this  may  be  due  to  the  fact  that  the  Stannaries  were  royal  property, 
and  so  it  was  not  thought  necessary  to  include  them  in  a  survey  which  was  to  be  the 
basis  of  taxation ;  or  it  may  be  due  to  the  fact  that  the  ravages  of  Godwin  and 
Edmund  the  sons  of  Harold  in  1068  had  caused  the  miners  to  cease  work,  ibid. 

B  Ibid  34.  *  Ibid  and  App.  A. 

^  **  Omnes  foditores  et  nigri  stagni  emptores  et  de  stagiK)  primi  fiisores  et  de 
stagno  primae  fimturae  mercatores  habent  justas  et  antiquas  consuetudines  et 
libertatis  in  Devonia  et  Cornubia  constitutas,"  ibid  and  App.  A,  p.  235. 

^  Lewis,  op.  cit.  App.  B,  p.  238. 

*  **  Sint  liberi  de  placitis  nativorum  dum  operantur  ad  commodum  firm«  nos- 
trae  vel  commodum  marcarum  novi  redditus  nostri." 
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by  this  charter  impaired  their  rights  over  their  villeins.^  But, 
though  John  had  promised  that  they  should  not  suffer  loss  for 
this  reason,'  Henry  III.  in  1252  confirmed  the  charter  of  1201.^ 
From  1225  to  1300  the  Stannaries  were  in  the  hands  of  Richard 
and  his  son  Edmund,  Earls  of  Cornwall ;  but,  in  1 300,  they 
came  again  into  the  hands  of  the  crown  ;^  and  the  crown,  in 
1305*  granted  two  new  charters,  one  to  the  miners  of  Devon 
and  the  other  to  the  miners  of  Cornwall.^  These  charters  con-- 
firmed  the  existing  privileges  of  the  miners,  and  defined  with 
somewhat  greater  precision  the  organization  and  jurisdiction  of 
the  Stannary  courts.  In  effect  they  gave  them  jurisdiction  over 
all  causes  (except  those  affecting  land,  life,  or  limb)  arising  in 
the  Stannaries,^  and  even  in  causes  in  which  one  of  the  parties 
was  a  foreigner.^  In  Edward  II.'s  reign  the  Stannaries  were 
granted  to  Piers  Gaveston.^  After  his  death  they  came  again 
into  the  hands  of  the  crown,  till,  in  1338,  Edward  III.  settled 
the  Duchy  of  Cornwall  and  the  Stannary  jurisdiction  on  the 
eldest  son  of  the  king.*  In  1508  Henry  VIL,  in  return  for  a 
fine  of  ;^iooo,  confirmed  the  privileges  of  the  miners,  and  gave 
the  Stannary  parliaments  of  Cornwall  the  right  to  veto  any 
ordinance  made  by  the  king  or  Duke  of  Cornwall  which  should 
be  to  the  prejudice  of  any  tin  miner  or  dealer  in  tin.^®  The 
Stannary  parliaments  of  Devon  seem  also  to  have  assumed  a 
similar  power.^^ 

Such  in  outline  is  the  history  of  the  manner  in  which  the 
Stannary  courts  grew  up.  We  must  now  examine  the  manner 
in  which  they  were  organized,  and  their  history.  But  in  order 
to  understand  that  history  it  will  be  necessary  to  say  a  few 
introductory  words  as  to  the  special  privileges  which  these 
charters  conferred  upon  the  tin  miners. 

The  crown,  as  Dr.  Lewis  says,  showed  special  favour  to  the 

^  Lewis,  op.  cit.  37. 

*  See  John's  Charter  disforesting  Cornwall  printed  by  Lewis,  op.  cit.  App.  C. 
s  Ibid  App.  B.  « Ibid  38. 

*  Ibid ;  and  App.  D ;  this  charter  was  many  times  confirmed ;  see  Pearce,  Laws 
of  the  Stannaries  185-186  for  confirmations  of  the  Devonshire  charter. 

***  Quod  omnes  stannatores  .  .  .  operantesin  stannariis  illis  quas  sunt  dominica 
nostra  dum  operantur  in  iisdem  stannariis  sint  liberi  et  quteti  de  pladtis  nativorum 
et  de  omnibus  placitis  et  querelis  curiam  nostram  et  heredum  nostrorum  quoque 
modo  tangentibus;  ita  auod  non  respondeant  coram  aliquibus  justicianis  vel 
minittris  nostris  seu  heredum  nostrorum  de  aliquo  placito  seu  querela  infra  prae- 
dictas  stannarias  emergenti,  nisi  coram  custode  nostro  stannariarum  nostrarum 
praedictamm  qui  pro  tempore  fuerit,  exceptis  placitis  terrae  et  vitae  et  membrorum ;  *' 
cp.  Coke,  Fourth  Instit  233 ;  Pearce,  Laws  of  the  Stannaries  186-188. 

^**Quod  custos  noster  prsedictus  vel  ejus  locumtenens  teneat  omnia  pladta 
inter  stannatores  prsdictos  emer^entia,  et  etiam  inter  ipsos  et  alios  forinsecos  de 
omnibus  transgressionibus,  querelis,  et  contractibus  factis  in  locis  in  quibus  operantur 
infra  stannarias  prsedictas  similiter  emergentia.** 

*  Vice  V.  Thomas  17.  •  Ibid. 
"  Lewis,  op.  cit  126.  "  Ibid. 


156    DECLINE  OF  OLD  LOCAL  COURTS 

mining  classes;^  and  the  tin  miners  of  Devon  and  Cornwall 
were  not  the  least  favoured.  Among  the  most  remaiicable  and 
the  most  important  of  their  privil^^  was  that  of  "  bounding  ". 
This  was  the  right  to  mark  out  an  area,  and  to  dig  for  tin  on 
any  land  within  that  area  (unless  the  land  was  used  for  pasture 
or  tillage)  paying  a  certain  toll  to  the  owner.  Supplementary 
to  this  right,  were  the  rights  to  water  for  washing  the  ore  and 
to  wood  or  turf  for  smelting  it  Further,  they  were  exempt 
from  taxation,  and  from  tolls  and  market  dues.^  For  military 
service  they  were  separately  mustered  under  the  Lord  Warden.' 
But  it  was  the  existence  of  their  courts  which  was  the  most 
important  of  their  privil^es,  because  these  courts  guaranteed 
the  enforcement  of  these  privileges,  and  secured  the  observance 
both  of  the  customary  rules  and  of  the  enactments  of  the  Stannary 
parliaments  which  regulated  the  working  of  the  mines,  and  of 
the  dealings  of  the  miners  with  each  other  and  with  outsiders. 
I  shall  deal  with  these  Stannary  courts  under  the  following 
heads:  (i)  the  Stannary  courts;  (2)  the  Stannary  parliaments; 

(3)  Controversies  as  to  the  jurisdiction  of  the  Stannary  courts ; 

(4)  the  later  history  of  the  Stannary  courts. 

(i)  The  Stannary  courts. 

The  chief  Stannary  official  was  the  Lord  Warden,  who  was 
appointed  by  the  Duke  of  Cornwall  The  Lord  Warden  ap- 
pointed a  Vice-Warden  and  Stewards.*  The  courts  of  first 
instance  were  held  by  the  Stewards.  From  them  appeals 
could  be  carried  to  the  court  of  the  Vice-Warden ;  and,  in  ex- 
ceptional cases,  appeals  lay  to  Lord  Warden,  and  from  him  to 
the  Council  of  the  Duchy.*  It  was  settled  in  1562  that  the 
ordinary  courts  of  law  had  no  jurisdiction  in  error,*  but  they 
could  otherwise  control  the  Stannary  courts  by  means  of  the 
prerogative  writs.  ^ 

The  most  important  of  these  courts  were  (i)  the  courts  of  the 
Stewards,  and  (ii)  the  court  of  the  Vice- Warden. 

(i)  The  courts  of  the  Stewards. 

In  Devonshire  there  were  four  districts  in  which  these  courts 
were   held — Chagford,  Ashburton,    Plympton,  and  Tavistock." 

^  Op.  cit.  157 ;  and  on  the  privileges  of  the  miners  see  generally  ibid  chap.  vi. 

'  For  these  privileges  see  the  Charter  of  1305,  and  Lewis,  op.  dt.  158-166 ;  it 
may  be  noted  that  by  the  legislation  of  the  Cortdsh  parliaments  the  tin  thus  bound 
was  a  chattel  real,  but  that  under  the  legislation  of  the  Devonshire  parliaments  it 
was  real  property,  Lewis,  op.  cit.  161-162. 

'  Ibid  167.  *  Vice  v.  Thomas  97 ;  Lewis,  op.  cit.  87. 

"Coke,  Fourth  Instit.  330.  <  Ibid  329. 

^  Adams  v.  Lord  Warden  of  the  Stannaries  (1634)  Cro.  Car.  333 — a  writ  of  pro- 
hibition against  the  Stannaries  granted. 

>  Pearce,  op.  cit.  189- 190. 
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In  Cornwall  these  courts  were  held  at  Truro  (for  the  district  of 
Tynwarhayle),  at  Lostwithiel  (for  the  district  of  Blackmoor),  at 
Launceston  (for  the  district  of  Ferrymoor),  and  at  Helston  (for 
the  districts  of  Penwith  and  Kerrier).^  Like  other  mediaeval 
courts,  they  were  administrative  bodies  as  well  as  judicial  tri- 
bunak.  At  two  great  courts,  held  in  the  spring  and  autumn,  a 
leet  jurisdiction  was  exercised  ;  and,  like  other  courts  leet,^  they 
not  only  tried  criminal  cases,  but  also  appointed  officials  and 
performed  other  administrative  functions.'  Special  juries  could 
also  be  summoned  to  declare  the  customs  of  the  district,  and 
special  courts  to  settle  rights  to  tin  works.^  The  ordinary  courts 
were  held  from  three  weeks  to  three  weeks.  At  them  all  legal 
proceedings  (except  those  relating  to  land,  life  or  limb)  could  be 
heard  ^  The  two  great  courts  were  chiefly  occupied  with 
criminal,  and  the  three-weekly  courts  with  civil  business ;  but 
at  any  of  these  courts  both  criminal  and  civil  business  could  be 
taken^  Generally  the  cases  were  tried  by  a  jury  of  six,  and  the 
Steward  always  gave  the  judgment  of  the  court/  Besides  these 
courts  there  were  also  special  customary  courts  held,  ''  on  the 
morrow  after  certain  fairs  within  each  Stannary,  for  the  benefit 
of  such  as  do  attend  the  fairs  and  courts ; "  ^  and,  by  the  legis- 
lation of  the  Stannary  parliaments,  the  stewards  and  the  Vice- 
Warden  had  a  summary  jurisdiction  over  persons  accused  of 
infringing  certain  of  the  enactments  of  these  parliaments.^  The 
executive  officers  of  these  and  the  other  Stannary  courts  were 
bailiffs  appointed  by  the  Duke.^® 

(ii)  The  court  of  the  Vice-Warden. 

In  addition  to  the  magisterial  and  executive  powers  pos-> 
sessed  by  the  Vice-Warden,^^  he  had  power  to  hold  a  court  which 
had  an  appellate  jurisdiction  from  the  courts  of  the  Stewards, 
and  an  original  jurisdiction  in  equity.     The  origin  of  the  latter 

^  Vice  V.  Thomas  96.  •  Above  135. 

'Lewis,  op.  cit.  121-124 ;  for  the  charge  of  the  Steward  at  the  leet  see  Pearce, 
op.  dt.  152. 

*  Lewis,  op.  cit  118. 

'Ibid  1x6-1 17, 1 19,  Z20.  The  early  records  of  these  courts  were  destroyed  in 
1844,  Pearce,  op.  cit.  xxiv.  It  was  said  in  1824  Harrison,  Report,  etc.  124,  that 
there  were  no  records  prior  to  1754,  but  Pearce,  who  wrote  in  1725,  had  access  to 
earlier  records  than  this. 

'Lewis,  op.  cit.  xi8,  X2o. 

^  Ibid  1x6,1x9;  a  decision  in  X632,  Cro.  Car.  259  that  a  jury  of  six  was  illegal 
was  disregarded ;  6,  7  William  IV.  c  106  §  34  provided  for  a  jury  of  twelve ;  but 
XX,  X2  Victoria  c  83  §  7  provided  that  there  should  be  a  jurv  of  five  (as  in  the  new 
county  courts,  below  X92)  in  actions  for  the  recovery  of  small  debts. 

'Lewis,  op.  dt  xx8.  •  Ibid  X09,  XX7.  "  Vice  v.  Thomas  97. 

"  '*  The  AHce- Warden's  powers  were  magisterial  for  the  granting  of  injunctions, 
the  issue  of  warrants,  and  the  subpcenas  of  the  peace,  replevins,  and  other  writs  of 
similar  nature,  the  prevention  by  summary  process  of  offences  a^inst  stannary  law, 
and  their  summary  punishment  if  perpetrated,"  Lewis,  op.  cit  X09,  citing  Harl. 
MSS.  6380  ff,  43,  5X,  70,  and  Convoc.  Comw.  22  James  I.  c  6, 12, 13. 
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jurisdiction  is  obscure.^  It  is  clear  that  he  was  exercising  it  at 
the  end  of  the  sixteenth  century ;  ^  and  it  is  recognized  in  the 
l^islation  of  the  Stannaiy  parliaments  in  the  seventeenth  cen- 
tury.' It  is  equally  clear  that  it  was  not  conferred  by  the 
Stannary  charters.  But  the  Stannary  courts,  like  the  courts  of 
the  counties  palatine,  showed  a  capacity  for  imitating  the  devel- 
opments of  the  central  courts  ;  and  it  is  therefore  probable  that 
the  Stannaries,  like  the  counties  palatine  and  Wales,^  assumed 
a  power  to  exercise  an  equitable  jurisdiction  of  the  same  pattern 
as  that  exercised  by  the  royal  court  of  Chancery.  And  it  is 
probable  that  it  originated  in  much  the  sa^ne  way  as  the  equit- 
able jurisdiction  of  the  Chancery.  We  shall  see  that  the  equitable 
jurisdiction  of  the  Chancery  originated  from  the  practice  of 
petitioning  the  King's  Council  for  relief!^  It  is  probable  that  the 
equitable  jurisdiction  of  the  Vice-Warden  arose  from  applications 
for  relief  made  to  the  Duke's  Council.*  Though  the  legglity  of 
the  jurisdiction  was  occasionally  doubted  in  the  seventeenth  ^  and 
early  eighteenth  centuries,^  it  was  constantly  exercised,  and,  in 
1842,  was  finally  adjudged  to  be  legal  in  the  case  of  Vice  v. 

(2)  The  Stannary  parliaments. 

In  addition  to  these  courts,  the  Stannaries  had,  certainly 
from  the  beginning  of  the  sixteenth  century,  parliaments  elected 
from  the  members  of  the  four  Stannary  towns  in  each  county. 
The  Devonshire  Stannary  Parliament  met  on  Crockentor ;  *•  and 
the  Cornish  parliament  met  at  different  towns  in  the  county. ^^ 
We  have  no  documentary  evidence  as  to  the  origins  of  these 
assemblies.  Probably,  as  Dr.  Lewis  says,"  they  were  "an  ex- 
pansion of,  and  an  off-shoot  from,  the  grand  juries  or  special 
courts  in  the  Stannary  judiciary,  which  were  called  upon  occa- 
sionally to  declare  the  customs  of  the  mines,  and  which  often 
prefixed  to  their  presentments  of  criminals  a  confirmation  of 
existing  Stannary  law." 

^  Lewis,  op.  dt  109-1x2 ;  see  the  arguments  in  Vice  v.  Thomas  at  pp.  15-24  of 
the  report ;  Carew,  Survey  of  Cornwall  17. 

*  Vice  ▼.  Thomas  45,  citing  Olanville  v.  Courtney  (1593) ;  Lewis,  op.  dL  xia 
>  n>idL  ^  Ab^  XIX,  1x6, 125.  *  Below  40X-402. 

*  Lewis,  op.  dt.  xio;  cp.  for  instances  of  these  appticatioos,  Vice  ▼.  Thomas 
24,27. 

^  Pearce,  op.  dL  X47-X5X ;  Harrison,  Report,  etc  X52-153. 

*  Trdawny  v.  WiUiams  (1704)  2  Vem.  483.  •  At  p.  36. 

»  Parliaments  were  held  2,  24,  and  25  Henry  VIIL,  6  Edward  VL  and  16  EUxa- 
beth,  Pearce,  op.  dt.  189-240. 

°  Ibid  21-86. 

"  Op.  dL  X25 ;  the  records  of  the  Devonshire  parliaments  go  bade  to  15x0, 
those  o<  the  Cornish  parliaments  refer  back  to  1588. 
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The  diarter  of  1 508,  which  gave  new  powers  to  the  Cornish 
parliament,^  defined  its  constitution.  It  consisted  of  twenty-four 
members  nominated  by  the  mayors  and  councils  of  the  four 
Stannary  towns.^  The  members  were  generally  chosen  from  the 
leading  families  in  Cornwall ;  and  they  represented  rather  the 
lai^  mine  owners  and  dealers  in  tin  than  the  woricing  miners.' 
An  attempt  was  made  to  change  the  method  of  election  in  1677  \ 
but  a  bill  sent  down  by  the  House  of  Lords  for  this  purpose  was 
laid  aside  in  the  Commons^  In  Devonshire,  on  the  other  hand, 
each  of  the  four  towns  elected  twenty-four  representatives  at  a 
special  court,  at  which  all  classes  connected  with  tin  mining  had 
a  vote.^  We  know  very  little  of  these  Devonshire  assemblies.^ 
But  the  Cornish  assemblies  seemed  to  have  modelled  their  pro- 
cedure on  that  of  the  House  of  Commons.  There  was  a  speech 
from  the  Lord  Warden,  a  speaker  was  elected  and  approved  by 
the  Lord  Warden,  and  then  the  House  proceeded  to  the  business 
of  legislation."  The  enactments  must  originally  have  been  signed 
by  the  whole  twenty-four  members,  the  Warden  or  Vice-Warden, 
and  the  Duke.^  llie  last  session  of  the  Cornish  parliament  was 
held  in  1752  ;  but  neither  the  Devonshire  nor  the  Cornish  parlia- 
ments have  been  formally  abolished.^ 

(3)  Controversies  as  to  the  Jurisdiction  of  the  Stannary  courts 

The  extent  of  the  jurisdiction  conferred  on  the  Stannary 
courts  by  Edward  I.'s  charter  was  by  no  means  clearly  defined. 
Hence  we  find  that,  right  down  to  the  seventeenth  century,  there 
were  constant  controversies  as  to  its  limits.  These  controver- 
sies turned  chiefly  on  two  questions :  What  persons  were  entitled 
to  the  privileges  conferred  by  the  charters  ?  and,  What  places 
were  within  the  jurisdiction  of  the  Stannary  courts?  In  the 
Middle  Ages  they  were  chiefly  carried  on  with  the  local  courts  of 
county,  hundred,  and  manor ;  and,  in  the  sixteenth  and  seven- 
teenth centuries,  with  the  central  courts  of  common  law,  the  Star 
Chamber,  and  the  Chancery. 

In  the  earlier  part  of  the  fourteenth  century  there  were  many 
complaints  of  trespasses  committed  by  the  tinners,  and  of  the 
manner  in  which  they  either  prevented  persons  not  tinners  from 
attending  the  ordinary  courts,  or  compelled  cases  arising  outside 
the  Stannaries  to  be  brought  into  their  courts.^^     The  controversy 

'  Above  155.  *  Lewis,  op.  ctt.  126.  *  Ibid  128,  139. 

*  Hist  MSS.  Comm.  9th  Rep.  App.  Pt.  II.  93-94  no.  409. 

" Lewis,  op.  cit  126-127.  'Ibid  127.  "^ Ibid. 

"  Ibid ;  this  would  seem  to  take  us  back  to  the  primitive  assemblies  which  did 
not  recogniie  the  power  of  the  majority  to  bind  the  minority,  see  as  to  this  vol.  ii 
Bk.  iii  c  s. 

» Ibid  130.  i^i  Ibid  92-95. 
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was  brought  to  a  head  in  1376  by  two  petitions  to  Parlia- 
ment from  the  inhabitants  of  Devon  and  Cornwall,  which 
specifically  raised  these  controverted  questions  as  to  the  defini- 
tion of  a  tin  miner,  and  as  to  the  local  limits  of  the  Stannary 
courts.^  It  was  contended  by  the  petitioners  that  the  only  tin 
miners  entitled  to  the  privilq[es  conferred  by  the  charters  were 
working  tinners  on  the  royal  demesnes,  and  that  the  jurisdiction 
of  the  Stannary  courts  only  extended  to  places  where  the  work- 
men were  actually  at  work.  A  commission  was  appointed  to 
enquire  into  the  complaints  made  and  the  contentions  raised  by 
these  petitions ;  ^  but  it  does  not  appear  to  have  reported  the 
results  of  its  enquiries.  The  king,  however,  conceded  that 
"  tinners  "  should  include  only  working  tinners,  and  only  for  so 
long  as  they  were  working ;  and  that  pleas  between  tinners  and 
foreigners,  arising  other  than  in  places  where  mining  was  actually 
being  carried  on,  should  not  be  taken  to  the  Stannary  courts.' 

The  controversy  was  re-opened  in  the  sixteenth  and  seven- 
teenth centuries.  Both  in  respect  of  the  definition  of  a  tinner, 
and  in  respect  of  the  competency  of  the  Stannary  courts  the 
tinners  attempted  to  secure  a  more  liberal  interpretation  of  these 
charters.  The  charter  of  1507,  by  which  Henry  VII.  pardoned 
the  tinners  for  their  disobedience  to  the  ordinances  of  Prince 
Arthur,  included  among  the  tinners  not  only  working  tinners, 
but  owners  of  mines  and  dealers  in  tin ;  ^  and  this  larger  inter- 
pretation seems  to  have  been  adopted  by  the  Stannary  parlia- 
ments and  acted  upon  by  the  Stannary  courts  during  the  six- 
teenth century.^  Similarly  it  was  found  impossible  to  restrict 
the  jurisdiction  of  the  Stannary  courts  to  pleas  arising  in 
places  where  mining  was  being  actually  carried  on — for  instance 
contracts  made  for  the  sale  of  tin  in  any  of  the  Stannary  towns 
were  always  taken  to  be  within  the  jurisdiction  of  the  Stannary 
courts.'     But  we  shall  see  that  the  latter  years  of  the  sixteenth 

^  Lewis,  op.  cit.  97, 106;  and  see  the  text  of  the  Devonshire  petition  R.P.  ii 
343-344f  print^  ibid  App.  F. 

'  Coke,  Fourth  Instit  236 ;  Lewis,  op.  cit.  97. 

'  R.P.  ii  343*344 ;  it  is  Uiere  stated  that  the  words  working  tinners  were  to  be 
understood,  "  De  operariis  laborantibus  dumtaxat  in  Stannariis  illis  sine  fraude  et 
dolo  et  non  de  aliis  nee  alibi  laborantibus ;  **  and  that  the  jurisdiction  was  only  to  be 
exercised,  **  In  locis  ubi  iidem  operarii  operantur,  et  memye  aillours,  ne  en  autre 
manere ;  **  cp.  Lewis,  op.  cit.  97-98. 

*  **  The  persons  expressly  named  in  the  pardon,  and  styled  without  exception 
'  stannatores,'  were  gentlemen  bounders,  owners  of  tin  works,  possessors  of  blow- 
ing houses,  and  buyers  of  black  or  .white  tin — thus  indicating  a  return  to  a  more 
libera]  interpretation  of  the  charters  than  that  of  1376,**  ibid  98 ;  in  &ct  dianged 
economic  conditions  made  a  wider  definition  necessary ;  the  Cornish  tinners  pointed 
out  in  1606  that  the  working  tinners  were  *'  in  number  and  dtgttt  the  least  and 
meanest  part  of  us,  and  for  £e  most  part  are  foreigners,  and  hired  to  work  in  our 
tin  works  for  day  wages,*'  Pearce,  148. 

•  Ibid  98.99.  •  Ibid  xo6. 
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century  and  the  first  half  of  the  seventeenth  century  were 
marked  by  many  quarrels  about  jurisdiction.  The  Star 
Chamber,  the  Chancery,  and  the  common  law  courts  were  all 
endeavouring  to  enlarge  their  respective  jurisdiction  at  the  ex- 
pense either  of  one  another,  or  of  other  local  or  franchise 
courts.^  The  Star  Chamber  asserted  a  right  to  hear  appeals  from 
the  Stannary  courts,  the  Chancery  interfered  in  cases  brought 
before  them,  and  the  common  law  courts  heard  actions  properly 
triable  there.^  Such  loud  complaints  were  made  by  the  tin 
miners^  that  in  1608  the  question  of  Stannary  jurisdiction  was 
referred  to  Fleming  and  Coke,  C.JJ.*  They  ruled  that  persons 
within  the  privilege  of  the  Stannaries  included  *'  as  well  blowers 
as  all  other  labourers  and  woricers  in  or  about  the  Stannaries  of 
Cornwall  and  Devon  ; "  and  that  "  all  matters  and  things  con- 
cerning the  Stannaries  or  depending  upon  the  same  are  to  be 
heard  and  determined  in  those  courts."  All  transitory  actions 
of  any  kind  between  tinner  and  tinner,  or  worker  and  worker, 
even  though  the  cause  of  action  arose  out  of  the  Stannaries, 
were  to  be  sued  in  those  courts  or  at  common  law,  at  the  option 
of  the  plaintiff,  if  the  defendant  was  within  the  jurisdiction  of  the 
Stannary  courts ;  but,  if  one  party  to  such  an  action  was  not  a 
tinner  or  a  worker,  and  the  cause  of  action  arose  out  of  the  limits 
of  the  Stannaries,  the  defendant  could  plead  to  the  jurisdiction. 
If  he  did  not  so  plead,  and  it  was  apparent  from  the  plaintiff's 
own  statement  that  the  cause  of  action  arose  out  of  the  jurisdic* 
tion  of  the  Stannary  courts,  all  proceedings  before  those  courts 
were  coram  nonjudice}  These  resolutions  were  further  explained 
in  1627.*  But  in  1632  the  Privy  Council  resolved^  that  the 
privileges  of  the  Stannaries  extended  to  other  than  working 
tinners,^  and  again  left  at  large  the  question  of  the  local  limits 
of  the  Stannary  courts — intimating  however  an  opinion  that  in 
Cornwall  they  extended  over  the  whole  county.* 

'  ^  Below  459-465,  508-515. 

'  Lewis,  op.  cit.  99,  100 ;  for  a  dispute  between  the  King's  Bench  and  the 
Stannaiies,  in  which  the  king  took  the  tide  of  the  King's  Bench,  see  Documents  re- 
lating to  Prynne  (C.S.)  81-82.  / 

'Pearce,  op.  cit.  147-151. 

^  For  their  report  see  Lewis,  op.  cit.  App.  G ;  Coke,  Fourth  Instit.  231. 

*  Therefore  an  action  for  false  imprisonment  would  lie  if  the  party  against  whom 
the  judgment  was  given  was  arrested ;  but  it  was  otherwise  if  the  want  of  jurisdic- 
tion was  not  thus  apparent,  see  ibid  App.  G,  p.  245. 

•Ibid  App.  H.  "^IbidApp.  L 

8  Besides  the  actual  workers,  "  There  arc  other  Tynncrs  that  doe  noe  hand- 
worke  as  are  the  owners  of  the  Soyle,  owners  of  the  Bounds,  owners  of  the  Blowe- 
ing  houses,  and  theire  partners,  buyers  and  sellers  of  Black  Tynne,  or  Whyte  Tynne 
before  the  deliverence,  theise  may  sue  on  an  other,  or  working  Tynners,  or  any  other 
man,  for  any  matter  concerning  Tynne,  or  Tynne  works,  in  the  Sunnarie  Courte  " 

*  '*  We  cannot  yet  disceme  but  that  the  Stannaries  doe  extend  over  the  whole 
County  of  Cornwall." 

VOL    l.—ll 
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These  controversies  were  thus  still  unsettled  when  the  Long 
Parliament  met ;  and  that  Parliament  made  another  attempt  to 
settle  them  by  statute.^  The  chief  provisions  of  the  statute  upon 
these  points  were  as  follows :  The  replies  given  by  Edward  III.  in 
answer  to  the  Conmions'  petition  of  1376  were  accepted  as  the 
basis  of  the  settlement ;  ^  but  it  enacted  that  the  expression  *'  in 
the  place  where  mining  was  carried  on  "  was  to  mean  the  "  vUl, 
tithing,  and  hamlet  where  some  tin  work  is  or  shall  be  in  work- 
ing." '  In  order  to  secure  that  only  working  tinners  should  sue, 
and  that  the  cause  of  action  should  both  arise  within  the  Stannaries 
and  be  within  the  jurisdiction  of  the  Stannary  courts,  a  defendant 
was  empowered  to  make  the  plaintiff  swear  that  he  was  a  working 
tinner,  and  that  the  cause  of  his  suit  arose  within  the  Stannaries 
or  concerned  tin  or  tin  worics.^  If  the  plaintiff  would  not  swear, 
his  action  was  to  be  dismissed ; '  and  if  he  did  so  swear,  and  the 
action  was  not  triable  in  the  Stannary  courts,  the  defendant  was 
given  an  action  for  damages  against  him.*  Tinners,  if  they 
wished  to  do  so,  were  to  be  allowed  to  sue  at  common  law ;  ^ 
and  the  general  law  as  to  costs  was  applied  to  proceedings  in 
the  Stannary  courts.^ 

This  statute  seems  to  allow  that  proceedings  "  concerning  tin 
or  tin  works"  were  within  the  jurisdiction  of  the  courts.  It 
therefore  transcends  the  narrow  definition  of  1376,  which  seems 
to  require  that  the  cause  of  action  must  have  arisen  within  the 
jurisdiction.*  On  the  other  hand  it  confines  the  privilege  to 
working  tinners  so  long  as  they  are  working.  It  seems,  how- 
ever, from  a  law  of  the  Comi^  Stannary  parliament  of  1687 
that  the  Stannary  pariiaments  and  courts  continued  to  give  a 
wider  definition  to  the  term  "  working  tinner."  They  included 
in  it  such  persons  as  "  lords  of  the  soU  and  bounders,  also  ad^ 
venturers  in  tin  mines,  owners  of  blowing  houses,  and  buyers 
and  sellers  of  black  and  white  tin ; "  ^  and  they  assumed  that 
jurisdiction  existed  over  all  dealings  with  the  mines  or  in  tin. 
The  I^^lature  acquiesced  in  this  larger  interpretation,  when,  by 
the  Act  of  1836,  it  extended  the  jurisdiction  to  metals  other  than 
tin,  and  "  to  or  over  all  transactions  connected  therewith  within 
the  county  of  Cornwall."  ^* 

(4)  TAe  /aier  history  of  the  Statmary  amrts. 

In  the  course  of  the  dghteendi  century  Devonshire  mining 
and  the  Devonshire  Stannary  courts  decayed ;  and  in  the  nine- 

^  x6  Charks  L  c  15.        *PreaBible.  '$nr(i). 

*§nr(a).  •IWd.  •Ji^U)-  '1^ 

'!▼.  *Abovex6o.  ^  Lewis,  op.  ck.  103. 

^6,  7  WiDiattB  IV.  c.  xo6  §  x ;  qi.  xS,  19  VktOftt  c.  32  §  5a. 
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teenth  century  the  existence  of  the  Devonshire  courts  seems  to 
have  been  forgotten.^  We  shall  see  that  it  was  not  till  1856 
that  a  statutory  power  was  given  to  reconstitute  them  if  necessary.* 
The  Cornish  Stannary  courts  on  the  other  hand  have  had  a  con- 
tinuous history.  From  the  various  laws  passed  by  the  Stannary 
parliaments  in  the  sixteenth  and  seventeenth  centuries  we  can 
gather  that  the  abuses  often  attendant  on  small  courts  were 
present  We  hear  complaints  of  maintenance  and  champerty, 
and  of  covinous  compacts  between  bailiffs  and  defendants.  We 
hear  of  demands  that  only  duly  licensed  counsel  should  be  em- 
ployed, that  Stewards  should  not  be  of  counsel  with  the  parties.' 
Things  did  not  grow  better  in  the  eighteenth  century.  The  pro- 
cedure of  the  courts  remained  archaic.  It  was  said  at  the  ban- 
ning of  the  nineteenth  century  that  from  eighteen  to  twenty -one 
weeks  was  the  shortest  period  within  which  a  simple  debt  could 
be  recovered ;  and  that  if  the  case  was  doubtful  the  period  was 
still  longer.^  In  addition  many  complaints  were  heard  of  the 
negligence  of  the  Stewards.*  It  was  in  fact  easier  to  recover  a 
debt  through  the  medium  of  the  ordinary  common  law  courts. 
Wherever  possible  this  course  was  pursued.  But  if  the  debt  was 
under  40s.,  or  if  the  case  fell  within  the  exclusive  jurisdiction  of 
the  Stannary  courts,  this  expedient  was  not  available.  In  con- 
sequence a  custom  had  sprung  up  in  the  eighteenth  century  of 
b^inning  a  common  law  action  in  the  court  of  the  Vice-Warden.* 
There  was  also  another  reason  for  this  practice.  We  have  seen 
that  the  court  of  the  Vice-Warden  exercised  an  equitable  as  well 
as  a  common  law  jurisdictioa^  Under  the  system  of  "  adventur- 
ing" in  vogue  in  the  eighteenth  and  nineteenth  centuries  the 
purser  of  the  adventurers,  who  was  usually  one  of  the  adventurers, 
was  directly  liable  to  the  creditors ;  but  he  had  of  course  the 
right  to  be  indemnified  by  his  co-adventurers  for  payments  made 
by  him  to  the  creditors.  Instead  of  suing  the  purser  at  law  in 
the  Stewards'  courts,  and  leaving  him  to  take  equitable  proceed- 
ings in  the  Vice-Warden's  court  to  get  indemnity  from  his  co- 
adventurers,  it  was  more  convenient  for  the  creditors  to  sue  at 
once  in  the  Vice-Warden's  court  in  which  the  rights  of  the  various 
parties  could  be  adjusted.^ 

For  these  two  reasons,  therefore — the  defects  of  the  Stewards* 
courts,  and  the  convenience  of  suing  in  a  court  which  exercised 
both  an  equitable  and  a  common  law  jurisdiction — the  Stewards' 

^  See  re  South  Lady  Bertha  Mining  Company  (1862)  2  J.  and  H.  380-381. 
'  Below  164. 

>  Articles  23,  25,  32  of  the  Parliament  of  1588 ;  Vice  v.  Thomas  53-55;  Act  25 
of  the  Parliament  of  1685,  Pearce  58. 

«  Harrison,  Report,  etc  92.  *Ibld  xo6,  X07. 

•  Ibid  93.  'Above  157-158.  '  l^wHs,  op.  cit^  Xi3-ir5. 
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courts  were  left  with  so  little  business  that  in  the  course  of  the 
eighteenth  century  they  were  all  consolidated  into  ona^  But  it 
is  fairly  clear  that  the  exercise  of  original  common  law  jurisdic- 
tion by  the  Vice-Warden's  court  was  without  legal  justification. 
In  the  sixteenth  century  both  the  court  of  Star  Chamber,^  and 
an  enactment  of  the  Stannary  parliament,'  had  declared  that 
causes  should  be  b^^un  in  the  Stewards'  courts.  But  the  l^^ality 
of  the  exercise  of  this  jurisdiction  was  not  called  into  question 
till  1 824.  In  that  year,  in  the  case  of  H(dl  v.  Vivian^  it  was 
decided  by  the  court  of  King's  Bench  that  the  court  of  the  Vice- 
Warden  had  no  original  common  law  jurisdiction ;  and  that  the 
Vice- Warden  was  liable  in  damages  for  having  exercised  it  The 
result  was  that  all  the  Stannary  courts  ceased  to  sit  till  the 
question  of  the  extent  of  their  jurisdiction  should  be  settled.* 
This  led  to  so  many  inconveniences  that  in  1836*  Parliament 
placed  the  jurisdiction  of  the  Stannary  courts  upon  a  new  and 
improved  basis. 

The  effect  of  the  Act  of  1836  and  subsequent  legislation  was 
to  abolish  the  courts  of  the  Stewards,  and  to  unite  the  jurisdiction 
of  the  courts  of  the  Stewards  to  the  Vice-Warden's  court ;  '^  to 
give  to  the  Vice- Warden's  court  a  concurrent  original  jurisdiction 
both  legal  and  equitable ;  ^  to  extend  the  jurisdiction  of  his  court 
over  metals  other  than  tin,^  and  over  the  Devonshire  Stannaries ;  ^* 
and,  as  we  have  seen,  to  give  legislative  sanction  to  the  manner 
in  which  the  Cornish  Stannary  parliaments  and  courts  had  defined 
the  persons  subject  to  the  jurisdiction  of  the  Stannary  courts, 
and  the  places  in  which  this  jurisdiction  was  exercisable."  From 
the  Vice-Warden's  court  appeals  lay  to  the  court  of  the  Lord 
Warden,  assisted  by  three  or  more  members  of  the  judicial  com- 
mittee of  the  Privy  Council ;  and  from  him  to  the  House  of 
Lords. '^  The  manner  in  which  appeals  could  be  made  was 
assimilated  to  the  ordinary  law  on  this  point.  Appeals  from  the 
equity  side  of  the  court  were  decided  by  a  rehearing  of  the  case.^' 
Appeals  from  the  common  law  side  of  the  court  were  brought 

*  Harrison,  Report  160,  161. 

'  See  Trewynnard  v.  Roskarrock,  Coke,  Fourth  Instit  230 ;  q>.  Lewis,  op.  cit. 

'  In  1588  it  had  been  declared  that  "  evexy  cause  that  the  court  will  hear  should 
commence  in  the  Stewards*  court  and  have  its  due  trial  there,  and  Uiat  for  de&nlt 
of  justice  there,  the  party  grieved  might  appeal,**  cited  Lewis,  op.  dt.  X13. 

^Vice  V.  Thomas  37-38;  cp.  Harrison,  Report,  etc  15,  z6. 

•  Vice  V.  Thomas,  38. 

•6,  7  William  IV.  c.  106 ;  Harrison,  Report  Z12-X13. 
^  6,  7  William  IV.  c.  106  §  6.  8§2.  •§§  i  and  7. 

"  18,  19  Victoria  c.  32  g§  32-38.  ^*  Above  162. 

^6,  7  William  IV.  c  106  $  7,  repealed  and  retnacted  with  modifications  by 
x8,  19  Victoria  c.  32  §  26. 
"Ibid. 
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before  the  Lord  Warden  by  a  writ  of  error  for  errors  on  the 
record;^  but,  as  at  common  law,  the  parties  could,  instead  of 
bringing  a  writ  of  error,  apply  to  the  Vice-Warden  for  a  new 
trial.^ 

The  court  of  the  Lord  Warden  was  merged  in  the  Court  of 
Appeal  created  by  the  Judicature  Act  of  1873.'  The  Court  of 
the  Vice-Warden  survived  the  Judicature  Act;  but  it  was 
abolished  in  1896,  and  its  jurisdiction  was  transferred  to  such  of 
the  new  county  courts  as  the  Lord  Chancellor  might  direct* 

The  Courts  of  the  Universities  * 

During  the  Dark  Ages  education  was  the  monopoly  of  the 
Church.  In  northern  Europe  **the  clergy  were  almost  the  only 
class  which  possessed  or  desired  to  possess  even  the  rudiments  of 
knowledge ; "  and  **  the  intimate  connection  between  the  Church 
and  the  School  was  stereotyped  by  the  legislation  of  Charles  the 
Great"*  He  enacted  that  to  every  cathedral  and  monastery 
there  should  be  attached  a  school.''  But,  after  the  death  of 
Charles  the  Great  and  the  break-up  of  his  empire,  Europe  retro- 
gressed.^ It  was  not  till  the  eleventh  century  that,  with  the 
restoration  of  a  more  settled  order,  a  revival  of  learning  and  a 
revival  of  interest  in  education  began.  This  revival  centred  round 
the  monastic  and  cathedral  schools ;  •  and  it  was  from  the  latter 
that  the  universities  were  developed.  Therefore  both  the  uni- 
versities themselves  and  their  system  of  education  were  wholly 
ecclesiastical  in  character.**  But,  as  the  state  grew  more  civilized, 
and  as  it  began  to  feel  the  need  for  educated  men  to  guide  it, 
it  began  to  take  as  great  an  interest  as  the  church  in  the 
universities.  Thus  the  universities  were  encouraged  both  by 
church  and  state ;  and  the  privileges  which  they  acquired  were 
the  gifts  not  only  of  popes,  but  also  of  emperors  and  kings. 
Because  they  were  places  which  the  rival  lay  and  ecclesiastical 
powers  had  thus  combined  to  endow,  their  franchises  were  unique ; 
for  they  united  powers  peculiar  both  to  the  ecclesiastical  and 
the  secular  jurisdictions.  Thus,  if  we  look  at  our  two  mediaeval 
universities — Oxford  and  Cambridge — we  find   that  they  were 

^6,  7  William  IV.  c  io6  §  7,  repealed  and  reinacted  with  modificationB  by 
x8,  XQ  Victoria  c.  32  §  26. 

*6,  7  WilKam  IV.  c.  106  §  8;  for  proceedings  in  error  at  common  law  see 
below  213-215. 

•36,  37  victoria  c  66  §  18.  •  59,  60  Victoria  c.  45. 

»  H.  Rashdall,  Universities  of  Europe  in  the  Middle  Ages ;  J.  Williams,  Law 
of  the  Universities ;  L.  L.  Shadwell,  Enactments  in  Parliament  concerning  the  Uni- 
versities (Oxford  Hist.  Soc.) ;  Registrum  Privilegiorum  Almas  Uni versitatis  Oxonien- 
818  (1770);  MonimenU  Academica  Oxon.  (R.S.);  G.  Dyer,  Privileges  of  the  Univer- 
sity of  Cambridge. 

•  Rashdall,  Universities  i  27-28.  '  Ibid  i  28  n.  2.  » Ibid  i  30. 

•Ibid  i  29,  30  ;  below  166  n.  4.  *•  Ibid  i  33  ;  and  cp.  below  166-167. 
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governed  by  an  episcopal  chancellor;  and  that  papal  grants 
helped  the  chancellor  and  the  university  to  become  independent 
of  the  bishop  and  even  of  the  archbishop.^  But  we  see  too  that 
these  universities,  like  many  other  societies  of  mediaeval  men, 
assumed  powers  of  self-government.  They  legislated  for  them- 
selves, and  they  enforced  obedience  to  this  legislation ;  and  in 
this  work  they  were  helped  by  the  king,  who  conferred  franchises 
upon  them  analogous  to  those  conferred  upon  other  societies.^ 
From  these  various  sources  the  courts  of  these  two  universities 
thus  acquired  their  peculiar  powers,  some  of  which,  though  often 
in  an  altered  form,  have  survived  to  the  present  day. 

In  dealing  with  the  courts  of  the  two  universities  I  shall  speak 
first  and  at  greater  length  of  Oxford.  Oxford  is  the  older  of  the 
two  universities,  and  her  privileges  are  more  extensive.  In  the 
Middle  Ages  Cambridge  followed  and  imitated  Oxford — she  did 
not  come  into  her  own  till  the  Renaissance  of  the  sixteenth 
century.  If,  therefore,  the  history  of  the  development  of  the 
university  courts  at  Oxford  is  first  described,  the  parallel  de- 
velopments at  Cambridge  can  be  sketched  more  briefly. 

Oxford. 

It  is  probable  that  the  foundation  at  Oxford  of  a  Studium 
Generate^  was  due  to  a  migration  from  Paris  in  1167  ;*  and  that 
this  migration  was  due  to  an  order,  issued  by  Henry  II.,  in  the 
course  of  his  contest  with  Becket,  to  the  effect  that  no  clerk 
should  go  from  England  to  the  Continent  or  vice  versa  without 
royal  licence,  and  that  all  clerks  having  revenues  in  England 
should  return.''  A  dispute  between  the  city  authorities  and  the 
clerks  at  Oxford  in  1 209,  in  which  John  took  the  side  of  the 
citizens,  led  first  to  a  dispersal  of  the  clerks ;  and  afterwards, 
when  John  had  made  his  peace  with  the  church  in  1 2 14,  to  the 
humiliation  of  the  citizens.*  A  clerk  arrested  by  the  citizens 
was  to  be  surrendered  at  once  "  on  the  demand  of  the  Bishop  of 
Lincoln  or  the  archdeacon  of  the  place  or  his  Official  or  the 
Chancellor  or  whomsoever  the  Bishop  of  Lincoln  shall  depute  to 
this  office."  ^     Oxford  was  then  in  the  diocese  of  Lincoln ;  and  it 

*  Below  167, 174.  '  Below  167-169,  174. 
'  For  this  term  see  Rashdall  i  8- 10. 

^  Ibid  ii  Pt.  II.  328-329,  345 ;  as  Dr.  Rashdall  at  p.  328  points  out,  '*  In  northern 
Europe  the  universities  which  originated  by  spontaneous  development  are  always 
found  in  connexion  with  a  cathedral  or  a  great  collegiate  church,  never  in  connexion 
with  a  monastery:  and  Oxford  possessed  neither  cathedral  nor  collegiate  church  to 
account  for  the  growth  of  its  schools.** 

*  Ibid  330-331.  '  Ibid  348-351 ;  Mun.  Acad,  i  1-9. 

^  *'  Si  vero  contingat  amodo  clericum  capi  a  vobis,  statim,  cum  fueritis  super  eo 
rec^uisiti  ab  Episcopo  Lincolnise  seu  Archidiacono  loci  vel  ejus  official!  vel  a  Cancel- 
larto  seu  ab  eo  quem  Episcopus  Lincolniae  huic  officio  deputaverit,  captum  ei  red- 
datis,**  Mun.  Acad,  i  2. 
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was  assumed  that  the  university  would  therefore  be  under  his 
jurisdiction.  It  was  not,  however,  till  some  years  later  that  the 
bishop  regularly  appointed  a  chancellor ;  ^  and  at  first  he  was  "  an 
officer  not  of  the  university  but  of  the  bishop."  ^  "  He  derived 
his  jurisdiction  over  scholars  from  the  fact  that  they  were  eccles- 
iasticsy  not  from  the  fact  that  they  were  members  of  a  university ; 
his  jurisdiction  extended  to  laymen  only  so  &r  as  laymen  were 
subject  to  the  authority  of  the  ordinary  ecclesiastical  courts."  * 

But  the  chancellor  was  usually  appointed  from  among  the 
teachers  in  the  university ;  he  took  his  place  at  its  head ;  and 
both  chancellor  and  university  tended  to  become  more  and  more 
independent  of  a  distant  bishop.^  Through  its  chancellor  the 
university  appropriated  the  ecclesiastical  jurisdiction  which  the 
chancellor  exercised  as  delegate  of  the  bishop ;  and  a  papal  bull 
of  1 368,'  sanctioning  an  already  existing  practice,  declared  that 
episcopal  confirmation  of  the  election  of  a  chancellor  was  not 
needed^  The  chancellor  thus  became  independent  of  the  Bishop 
of  Lincoln ;  but  he  was  still  subject  to  the  metropolitan  jurisdic- 
tion of  the  Archbishop  of  Canterbury,  till,  in  1395,  he  was  ex- 
empted by  a  bull  of  Boniface  IXJ  But  a  majority  of  the 
university  sympathized  with  Wycliffe ;  and  the  measures  taken 
by  the  archbishop  to  suppress  heresy  were  resisted.®  The  result 
was  the  revocation  of  Boniface's  bull  by  John  XXIL  in  141  !•• 
It  was  not  till  1479  that  Sixtus  IV.  again  exempted  the  uni- 
versity from  archiepiscopal  authority. ^^ 

Thus  the  chancellor,  and  through  the  chancellor  the  university, 
gained  an  independent  jurisdiction  over  all  matters  of  ecclesiasti- 
cal cognizance.  This,  as  we  shall  see,  included  a  wide  jurisdic- 
tion over  morals,  and  a  probate  j  urisdiction.^^  At  the  same  time,  as 
chancellor,  he  enforced  the  statutes  made  by  the  university ;  and 
in  exercising  his  jurisdiction  over  all  these  matters  he  naturally 
used  the  forms  and  procedure  of  the  canon  law.  We  shall  now 
see  that  the  acquisition  by  the  chancellor  and  the  university  of 
their  independence  from  external  ecclesiastical  interference  in 
the  exercise  of  their  jurisdiction  was  materially  helped  by  the 
large  additions  to  it  made  by  royal  grant^' 

In  1244  the  Chancellor  got  jurisdiction  over  actions  of  debt 
and  actions  affecting  moveable  property  in  which  one  party  was 

1  RashdaU,  ii  Pt.  II.  355. 

•Ibid  357;  cp.  Y.B.  5  Ed.  II.  (S.S.j  iig. 

*  RashdaU,  ii  Pt.  II.  357 ;  for  the  jariidiction  of  the  ecclesiastical  courU  see 
below  6x4*632. 

*  Ibid  358-359.  •  Ibid  427.  •  Ibid  422-427. 
'  Ibid  430.                            8  Ibid  43 1.434.  •  1  Wd. 
"Ibid  437.                            >*  Below  169. 

"  Rashdall,  it  Pt.  II.  393  seqq. 
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a  clerk.^  In  1248  the  university  was  allowed  to  assist  in  the 
enforcement  of  the  assize  of  bread  and  beer;^  and  in  1255  the 
Chancellor  was  given  jurisdiction  over  laymen  in  the  case  of 
breach  of  the  peace.'  In  1275  a  royal  writ  gave  him  jurisdiction 
over  all  personal  actions  in  which  either  of  the  parties  was  a 
member  of  the  university.^  In  1290  disputes  between  the 
members  of  the  university  and  the  town  had  led  to  proceedings 
before  the  king  and  Parliament  The  result  of  these  proceedings 
was  to  extend  the  criminal  jurisdiction  of  the  chancellor  over  all 
crimes  \diere  one  of  the  parties  was  a  member  of  the  university, 
except  in  cases  of  homicide  and  mayhem ;  and  over  all  contracts 
made  in  Oxford  if  one  party  was  a  scholar.^  Further  privil^es 
were  gained  as  the  result  of  the  fight  between  the  university  and 
the  town  on  St  Scholastica's  day  in  1354.*  The  university  got 
the  right  to  hold  the  assize  of  bread  and  ale,  and  weights  and 
measures,  and  to  punish  both  laymen  and  clerics  who  carried 
arms.^  All  these  privileges  were  confirmed  with  some  additions 
by  Richard  IL*  Henry  IV.  gave  the  Steward  of  the  university 
jurisdiction  over  treasons,  felonies,  and  ma)iiems  committed  by 
members  of  the  university  within  the  counties  of  Oxford  or  Berk- 
shire.* The  privil^es  thus  gained  at  different  periods  were  con- 
firmed by  a  charter  granted  by  Edward  IV.  in  1461.^^  They  were 
again  confirmed  and  added  to  by  the  Great  Charter  of  the  Uni- 
versity which  was  granted  by  Henry  VIII.  in  1523  ;^^  and  all 
these  privileges  were  given  legislative  sanction  in  1571.^*  The 
need  for  this  statute  was  caused  by  the  fact  that  the  university, 
having  been  allowed  to  exercise  its  jurisdiction  according  to  the 
customs  of  the  university,^^  exercised  it  in  accordance  with  the 
procedure  of  the  civil  law.     The  use  of  this  procedure,  the  com- 

^ "  In  causis  clericonim  ex  mutais  datis  aut  receptis  aut  taxacionibus  seu  locaci- 
onibus  domornm  aut  eqois  conductis  venditis  sea  commodatis,  seu  paxmis  et  victnali* 
bus  oitum  habentibus  seu  aliis  quibuslibet  rerum  mobilium  contractibus  in  municipio 
aut  suburbio  Oxon.  £actis,  nostra  prohibicio  non  currat  sed  hujusmodi  causae  coram 
Cancellario  Universitatis  Oxon.  non  obstante  prohiHcione  nostra  decidantur,"  Reg. 
Privil.  4 ;  the  form  of  this  grant  and  the  allusion  to  the  writ  of  prohibition  (below 
228-229)  shows  that  the  Chancellor's  jurisdiction  was  regarded  as  essentially  ecclesi- 
astical. 

*  Mun.  Acad,  it  777-779. 

'Reg.  Privil.  5-&---**Si  laicus  inferat clerico  gravero  vel  enormem  lesionem 
statim  capiatur  et  si  magna  sit  lesio  incarceretur  in  Castro  Oxon.  et  ibi  detineatur 
quousoue  derico  satisfadat  et  hoc  arbitrio  Cancellarii  et  Universitatis  Oxon.** 

^Rashdall  ii  Pt  IL  398  n.  4,  citing  Rot  Pat.  3  Ed.  I.  ro.  6. 

*  Mun.  Acad.  i.  46-56 ;  Rashdall  ii  Pt  II.  401-402. 

*  Ibid  403-408.  7  See  Reg.  Privil.  23-29. 

Mbid  39-42.  •  Ibid  47.49.  "  Ibid  3.52. 

"*  Ibid  53-75.  *'  13  Elizabeth  c.  29. 

''  The  jurisdiction  was  to  be  exercised,  **  secundum  eorum  statuta  et  consuetud- 
ines  vd  secundum  legem  regni  nostri  AngUae  ad  voluntatem  predictorum  Cancel- 
larii Commissarii  sive  ejus  deputati  et  successorum  suorum,**  Reg.  Privil.  73. 
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mon  lawyers  held,  was  not  warranted  by  the  charter  without  the 
help  of  an  Act  of  Parliament.^ 

The  university  had  thus  acquired  a  large  and  miscellaneous 
assortment  of  jurisdictions.  It  exercised  them  in  a  number  of 
different  courts. 

By  far  the  most  important  of  these  courts  was  that  held  by 
the  chancellor  or  his  deputy.  Its  jurisdiction  was  unique  in  its 
width  and  variety.*  Firstly,  it  had  the  wide  jurisdiction  exercised 
by  other  ecclesiastical  courts  over  ecclesiastics,  over  the  morals 
of  both  laymen  and  ecclesiastics,  and  over  testamentary  causes.^ 
Secondly,  it  had  a  criminal  jurisdiction  of  three  distinct  kinds. 
It  had  jurisdiction  over  all  offences  under  the  degree  of  felony 
and  mayhem  where  a  member  of  the  university  was  a  party  to 
the  proceedings ;  *  it  had  a  leet  jurisdiction ;  *  and,  by  virtue  of 
Henry  VIIL's  charter,  the  chancellor  and  his  deputy  exercised 
the  jurisdiction  of  justices  of  the  peace.*  Thirdly,  it  had  ex- 
clusive civil  jurisdiction  in  all  actions,  except  those  relating  to 
freehold,^  to  which  a  member  of  the  university  was  a  party ;  and 
this  jurisdiction  was  exercisable  not  only  if  the  cause  of  action 
arose  within  the  territorial  limits  of  the  university,  but  if  it  arose 
anywhere  in  England.*  The  wide  extent  of  this  jurisdiction 
makes  it  unique  among  franchise  jurisdictions.  In  other  cases 
the  rule  was  that  the  cause  of  action  must  have  arisen  within 
the  territorial  limits  of  the  franchise.* 

>  **  Although  King  Henry  VIII.  14  A.R.  sui  granted  to  the  university  a  liberal 
charter,  to  proceed  according  to  the  use  of  the  university ;  viz.  by  a  course  much 
conformed  to  the  civil  law ;  yet  that  charter  had  not  been  sufficient  to  have  warranted 
such  proceedings  without  the  help  of  an  Act  of  Parliament,**  Hale  Hist.  Com.  Law 
(6th  Ed.)  30;  in  support  of  this  Hale  cites  Mich.  8  H.  4  Rot.  7a  Coram  Rege,  where 
the  King's  Bench  reversed  a  judgment  of  the  Chancellor  in  an  action  of  debt  be- 
cause he  had  proceeded  **  per  leeem  civilem  ubi  quilibet  ligeus  domini  regis  regni 
sui  Anglise  in  quibuscunque  placitis  et  querelis  infra  hoc  regnum  factis  et  emergent!- 
bus  de  jure  tractari  debet  per  communem  legem  Angliae ;  **  Bl.  Comm.  iii  84. 

'  For  some  account  of  the  activities  of  tne  court  in  the  Middle  Ages  see  Acts  of 
the  Court,  Mun.  Acad,  ii  505-527;  Rashdall  ii  Pt.  II.  412-416;  advocates  were  ad- 
mitted to  practice  before  it,  below  174  n.  zi;  and  at  the  present  day  the  vice- 
chancellor  admits  solicitors  to  practice  before  it  as  proctors,  J.  Williams,  Law  of 
the  Universities  95. 

'  Below  614.632.  *  Henry  VIII.'s  charter  §  35,  Reg.  Privil,  73. 

•Heniy  VIII.*s  charter  §  21,  Reg.  Privil  65. 

•Henry  VIII.'s  charter  ^  2,  3,  Reg.  Privil.  54-55 — the  chancellor  and  his  com- 
messary  were  to  exercise  this  jurisdiction  *'  infra  villam  nostram  Oxon.  in  comitatu 
nostro  Oxon.  et  suburbia  ejusdem  et  quattuor  hundreda  eidem  villae  et  suburbiis 
proxime  adjacencia  nee  non  infra  Comitatus  nostros  Oxon.  et  Berks.** 

^This  exception  was  extensively  construed  to  apply  whenever  the  freehold 
might  be  affected,  thus  in  Halley's  Case  (1628)  Cro.  Car.  87  it  was  held  that  the 
university  could  not  claim  conusance  of  an  action  of  ejectment  to  recover  possession 
of  a  term,  because  the  plaintiff,  by  recovering  possession,  might  put  the  Ireeholder 
out  of  possession ;  and  cf.  Stephen  v.  Berry  (1683)  z  Vem.  2Z2  and  note  thereto. 

"  Heniy  VIII.*s  charter  §  35  Reg.  PrivU.  73. 

*  The  limits  of  the  university  franchise  were  defined  by  a  charter  of  Henry  IV. 
as,  "  ab  orientali  parte  ejusdem  villse  usque  ad  hospitale  sancti  Bartholomei  juxta 
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The  anomalous  character  of  the  chancellor's  court  was  re- 
flected not  only  in  the  variety  and  extent  of  jurisdictions  which 
it  exercised,  but  also  in  its  procedure  and  constitution.  As  it 
was  originally  the  ecclesiastical  court  of  a  bishop's  chancellor  ^ 
it  used  the  procedure  of  the  canon,  and,  after  the  Reformation, 
of  the  civil  law ;'  and,  by  virtue  of  the  Act  of  1571,  it  was  able 
to  use  this  procedure  when  exercising  its  added  secular  juris- 
diction criminal  and  civil.'  On  the  other  hand,  from  the  six- 
teenth century  onwards,  the  chancellors,  in  whom  this  wide 
ecclesiastical  jurisdiction  was  vested,  were  generally  laymen.  It 
is  true  that  their  deputy  was  usually  in  orders  ;  but  this  was  an 
accident ;  and  from  him  appeals  lay  to  bodies  which  tended  to 
become  more  and  more  secular.^  From  the  chancellor's  court 
appeals  could  be  taken  in  the  first  instance  to  the  Regent 
Masters,  Le.  to  the  Congregation  of  the  university,  and  from 
them  to  the  Convocation  of  the  whole  university.^  If  all  these 
courts  agreed  the  decision  was  final ;  if  they  diflered  an  appeal 
lay  to  delq^tes  appointed  by  the  crown  in  Chancery.*  Thus, 
as  Dr.  Rashdall  has  pointed  out,^  "*  it  happened  that  the  decision 
of  the  most  spiritual  causes  .  .  .  belonged  to  a  co-opting  popular 
assembly,  many  of  whose  members,  though  iK>t  in  the  mediaeval 
sense  laymen,  were  not  in  orders  at  all."  The  chancellor's 
court  was  thus  unique  among  the  many  franchise  courts  which 
flourished  both  in  state  and  church  in  the  Middle  Ages,  not  only 
by  reason  of  the  extent  of  its  jurisdiction,  but  also  by  reason  of 
the  manner  of  its  exercise. 

The  charter  of  Henry  IV.  had  added  to  the  chancellor's  court 
a  court  held  by  the  Steward  of  the  university  for  the  trial  of 
treasons,  felonies,  and  mayhems  committed  by  members  of  the 
university  in  the  counties  of  Oxfordshire  and  Berkshire.  He 
tried  such  cases  by  a  jury,  half  of  which  was  drawn  from  the 
neighbourhood  of  the  place  where  the  crime  was  committed, 
and  half  from  members  of  the  university.  His  court  also  exer- 
cised a  leet  jurisdiction  similar  to  that  exercised  by  the  chan- 
cellor's court* 


Oxon.,  et  ab  occidcntaH  parte  asqne  ad  villain  de  Boteky,  et  a  parte  boreali 
c^nadem  vUbe  nsqne  ad  pontem  Tocatttm  Godstowe  Brygge.  et  ab  aostraK  parte 
Qosdcm  vtllje  nsqoe  ad  quendam  boscum  vocatnm  Bagdey/^  Reg.  Prhril.  45. 

'  Above  167. 

*  Below  592, 594*595 ;  "  In  hiia  oauubos  CanceOarlos  atrinsque  Academije  cansaa 
dijudicat  per  jus  civile  et  consoetndines  Academiae.  .  .  .  Ideo  in  libelfiSy  productioQ- 
ibua  testinm,  tententiis  aliiaqoe  oamibna  causantm  terminis,  proceditor  secimdinn 
joria  civilia  formam,**  Duck,  De  usn  et  aotboritate  Juria  Civilia  u  8,  3,  3a 

>  Above  X68-169.  «  Raahdan,  u  Pt.  IL  438.  '  n>id  437-43S. 

'  Dock,  op.  cit.  ix  8,  3,  30 ;  BL  Comm.  iii  S5. 

T  Raahdall,  u  Pt.  lU  438. 

•Reg.  Privit  47-48;  Charter  of  Henry  VIIL  §  4.  ibid  55^6. 
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Two  other  courts  held  by  the  university — the  court  of  the 
coroner  and  the  court  of  the  clerks  of  the  market — originated  in 
the  wide  privileges  which  the  university  charters  had  granted  to 
the  university.  These  charters  do  not  give  the  university  the 
right  to  appoint  a  coroner.  But  they  do  confer  upon  it  a  large 
collection  of  royal  privileges  of  the  fiscal  variety.^  If  these  had 
not  been  granted  to  the  university  a  royal  coroner  would  have 
held  an  inquisition  in  order  to  assert  them  on  behalf  of  the  crown. 
As  they  were  granted  to  the  university  it  was  necessary  for  the 
university  to  appoint  a  coroner  to  enquire  into  and  assert  them. 
Thus  the  university  acquired  the  right  to  have  a  coroner  of  its 
own,  not  by  express  grant,  but  by  necessary  implication.  Simi- 
larly the  charters  had  given  the  university  the  right  to  enforce 
the  assizes  of  bread  and  beer,  and  of  weights  and  measures,  to 
punish  forestallers  and  regrators,  to  supervise  victuals,  and  to 
exclude  the  royal  clerks  of  the  market.^  To  exercise  this  juris- 
diction supervisors  were  appointed  by  the  university  who  de- 
veloped (as  in  other  towns) '  into  the  clerks  of  the  market.^ 

Let  us  now  turn  to  the  later  history  of  these  various  univer- 
sity courts. 

The  ecclesiastical  jurisdiction  of  the  chancellor's  court  is 
practically  obsolete.  It  has  been  held  that  the  Clergy  Discipline 
Act  of  1840^  has  taken  away  its  jurisdiction  over  ecclesiastics 
accused  of  ecclesiastical  offences.'  Like  other  ecclesiastical 
courts,  it  has  lost  its  jurisdiction  over  the  morals  of  laymen  ^ — 
unless  it  can  be  said  that  the  disciplinary  jurisdiction  which  the 
vice-chancellor  and  proctors  exercise  over  the  morals  of  those 
tn  statu  pupillari  is  a  survival  of  this  jurisdiction  in  another  form. 
Its  testamentary  jurisdiction  was  taken  away  in  1858  when  this 
jurisdiction  was  taken  over  by  the  state. ^ 

The  exact  position  of  the  criminal  jurisdiction  of  the  court 
is  somewhat  doubtful.  According  to  one  view  the  effect  of  the 
Summary  Jurisdiction  Act  1 879  ^  has  taken  away  the  criminal 
jurisdiction  formerly  vested  in  the  chancellor's  court,  and  left  to 
him  only  the  jurisdiction  vested  in  him  as  a  justice  of  the  peace. ^® 
fiut  in  all  probability  this  Act  does  not  touch  the  criminal  juris- 
diction vested  in  him  by  charter,  and  only  affects  the  jurisdiction 
which  he  possesses  qua  justice  of  the  peace.     I  think  that  Dr. 


» Charter  of  Henry  VIII.  §  12.  Reg.  Privil.  59.  60.  « Ibid  25-26. 

'  Above  150.  ^  Rashdall,  ii  Pt.  II.  409. 

*  3,  4  Victoria  c.  86 ;  below  6xa. 

*  Raahdall,  ii  Pt  II.  786,  citing  the  decision  in  Pusey  and  others  v.  Jowett. 
^  Below  621. 

'  20,  2Z  Victoria  c  77  §  3 ;  cf.  23,  24  Victoria  c.  91  §  2. 

*  42,  43  Victoria  c.  49.  ^  Rashdall  ii  Pt.  II.  786-787. 


172    DECLINE  OF  OLD  LOCAL  COURTS 

Rashdall's  reasons  in  favour  of  this  view  are  conclusive ;  ^  and  to 
them  may  be  added  the  consideration  that  in  Henry  VIII.'s 
diarter  the  jurisdiction  exerdsable  by  the  chancellor  as  justice 
of  the  peace  (to  which  alone  the  Summary  Jurisdiction  Act  of 
1 879  applies)  is  quite  separate  from  the  other  criminal  jurisdiction 
conferred  on  him  by  the  charter.'  The  leet  jurisdiction  of  the 
court  has  of  course  decayed,  just  as  this  jurisdiction  has  decayed 
all  over  the  country.'  In  1825  an  addition  was  made  to  the 
criminal  jurisdiction  of  the  court  by  giving  the  Chancellor  or  his 
deputy  power  to  arrest  "  common  prostitutes  and  night  walkers  " 
found  wandering  within  the  precincts  of  the  university,^  and  to 
deal  with  them  under  the  Vagrancy  Act  of  1824.^ 

The  civil  jurisdiction  of  the  court  still  exists.  In  1886  in 
the  case  of  Ginnett  v.  WhitHngham  *  a  claim  by  the  chancellor 
to  withdraw  an  action  for  libels  published  in  London  by  a  mem- 
ber of  the  university  was  allowed,  though  the  court  considered 
the  privilege  was  inconvenient  and  oppressive:^  And  this  seems 
to  have  been  the  view  of  the  superior  courts  since  the  eighteenth 
century.  As  Lord  Coleridge,  C.J.,  explained,  the  courts  have  for 
this  reason  placed  "  certain  no  doubt  expedient,  but  at  the  same 
time  somewhat  arbitrary  limitations  upon  it."  ^  Thus  it  is 
probable  that  the  wide  words  of  the  charter,  though  they  might 
be  construed  to  give  an  equitable  jurisdiction,  though  other 
franchise  courts  acquired  this  jurisdiction,  and  though  the  assump- 
tion of  such  jurisdiction  has  occasionally  been  allowed,  would 
not  be  construed  to  give  this  jurisdiction  at  the  present  day.^ 

1  RashdaU  ii  Pt  II.  787^89. 

'  ^  2,  3  of  the  charter,  Reg.  Privil.  54-55.  '  Above  137. 

*  6  George  IV.  c  97  §  3.  'S  George  IV.  c  83. 

*  16  Q.  B.  D.  761.  '  At  p.  77a  » Ibid. 

*  The  decisions  as  to  the  power  of  the  court  to  administer  an  eqnitaUe  juris- 
diction are  somewhat  conflicting,  but  on  the  whole  adverse  to  the  claim  oif  the 
chancellor's  court  to  assume  (as  the  courts  of  counties  Rdatine,  above  in,  xt6,  125, 
and  the  Stannaries,  above  157-158,  assumed)  a  jurisdictioo  in  equity ;  the  only  case 
in  which  the  claim  seems  dearly  to  be  admitted  is  Alderidge  v.  Stradbrd  (1714)  Viner 
Ab.  xzii  II  pL  13;  and  it  would  seem  from  the  Chancellor  of  Oxiord  v.  Taylor 
(1841)  I  Q.B.  at  pp.  964-965  that  in  this  case  an  injunction  to  the  university  court 
was  fest  granted,  and  that  the  case  was  afterwards  remitted  by  the  Lord  Chancellor 
to  the  university  court — possibly  because,  00  further  consideratioa  the  Lord  Chan- 
cellor considered  that  the  university  court  could  do  complete  justice;  it  was  not 
allowed  in  Prat  v.  Taylor  (1674)  t  Ch.  Caa.  237 ;  Draper  v.  Crowtber  (1683)  2 
Ventr.  362  ;  Stephen  v.  Berry  (16S3)  i  Vem.  212  ;  the  reason  for  refusing  to  aUow 
the  claim  seems  to  have  been  that  the  court  of  the  university  had  no  power  to  give 
effective  equitable  relief;  but,  as  Lord  Coleridge,  CJ.,  pointed  out  in  Ginnett  v. 
Whittingham  (1886)  16  Q.B.D.  at  p.  770,  the  wo^  of  the  non-intromittent  clause  of 
the  university  charter,  which,  *'  after  speaking  of  the  common  law  judges,  go  on  to 
say,  *  seu  alii  justidarii  vd  judices  quicumque,*  *'  prima  fiide  exclude  the  equitable 
jurisdiction  of  the  court  of  Chancery ;  and,  as  we  have  seen,  the  analogies  of  the 
counties  Palatine  and  the  Stannaries  are  in  favour  of  the  university ;  but  £cta  in 
Ginnett  v.  Whittingham  makes  it  almost  certain  that  the  courts  would  now  foDow 
the  cases  dted  which  deny  the  university  an  equitable  jurisdiction. 
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Similarly  it  has  been  held  that  the  privil^e  only  applies  to 
residents  in  the  university,  and  to  members  of  the  university 
who  are  defendants^ — "a  bold  stretch  of  judicial  authority  in 
the  face  of  the  words  of  the  charter  that  the  university  shall 
have  conusance  when  any  of  its  members  shall  be  one  of  the 
parties."  ^ 

Modem  statutes  have  altered  both  the  procedure  of  the  court 
and  the  arrangements  for  hearing  appeals  from  it  In  1854  the 
procedure  of  the  common  law  was  substituted  for  that  of  the 
civil  law;'  and  in  1862  the  vice-chancellor,  with  the  approval 
of  three  of  the  judges,  was  empowered  to  make  rules  of  pro- 
cedure.^ By  the  Judicature  Act  of  1884/  for  the  assent  of  the 
three  judges,  the  assent  of  the  Rule  Committee  of  the  Supreme 
Court  is  substituted;  and  in  1892  and  1907  new  rules  of  pro- 
cedure were  made.^  The  system  of  appeals  to  Congregation, 
and  from  Congregation  to  Convocation,  was  exercised  in  practice 
by  Del^^tes  appointed  from  both  Houses.^  The  last  appeal  so 
heard  was  in  1844  >  ^^^  ^tie  entering  of  an  appeal  in  1894  was 
the  signal  for  the  abolition  of  the  old  system.^  By  Order  in 
Council  of  that  year,  issued  by  virtue  of  the  Judicature  Act  of 
1874-1875  *  and  the  Statute  Law  Revision  Act  1883,^^  an  appeal 
was  given  instead  to  a  Divisional  Court.  As  Dr.  Rashdall 
p6ints  out,  it  is  perhaps  doubtful  whether  this  new  right  of 
appeal  applies  either  to  the  criminal  or  to  the  spiritual  jurisdic- 
tion of  the  court.^^  But  the  latter  jurisdiction  is  obsolete  ;  and 
to  the  former,  if  it  exists,  the  provisions  of  the  Criminal  Appeal 
Act  of  1907  would  presumably  apply.^^ 

The  later  history  of  the  other  courts  held  by  the  university 
can  be  briefly  related.  The  court  of  the  Steward  still  exists.  It 
was  apparently  an  active  court  in  Elizabeth's  reign  ;  but  only  two 
indictments  were  heard  in  it  in  James  L's  and  two  in  Charles  I.'s 
reigns.  Thus,  when  Blackstone  wrote,  it  had  not  been  used  for 
more  than  a  century,  and  it  has  never  been  used  since  ^'  The 
court  of  the  university  coroner  still  exists,^*  and  there  are  two 
university  coroners  who  hold  inquisitions  on  unexplained  deaths 
of  members  of  the  university.  Two  clerks  of  the  market  are  still 
appointed,  but  they  hold  practically  honorary  offices." 

^  Hayes  v.  Lone  (1766)  2  Wils,  310. 

*Ginnctt  v.  Whittingham  (1886)  16  Q.B.D.  at  p.  771  per  Lord  Coleridge,  C.J. 

•  17,  18  Victoria  c.  81  §  45.  ^  25,  26  Victoria  c.  26  §  12. 

•47.  48  Victoria  c.  61  §  24.1  •  J.  Williams,  Law  of  the  Untvcisittes  94. 

7  Rashdall,  ii  Pt.  IL  437.  « Ibid  789. 

•  38,  39  Victoria  c.  77  §  15.  "  46,  47  Victoria  c.  49. 
"  Rashdall  ii  Pt.  IL  790.  "  7  Edward  VII.  c.  23. 
"Bl.  Comm.  iv  276.  "J.  Williams,  op.  cit.  96. 
>•  Ibid  95  n.  >'. 
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Cambridge, 

Just  as  the  foundation  at  Oxford  of  a  Studium  Generate  \\ 
1 167  was  probably  due  to  a  migration  from  the  university  0 
Paris,  so  the  foundation  of  a  Studium  Generate  at  Cambridge  wa 
probably  due  to  the  migration  from  Oxford  in  1209.^  The  de 
velopment  of  the  two  universities  was,  as  Dr.  Rashdall  ha 
pointed  out,  very  similar  ;  ^  and  the  manner  of  the  developmert 
of  their  franchise  jurisdictions  was  almost  identical — though,  a 
we  shall  see,  the  Cambridge  were  less  extensive  than  the  Oxfor< 
franchises.  At  Cambridge  as  at  Oxford  kings  and  popes  com 
bined  to  favour  the  university.  From  the  thirteenth  century  ori 
wards  kings  granted  many  privileges,  jurisdictional  and  otherwise 
to  its  members  ; '  collisions  with  the  town  increased  these  privij 
leges  ;  *  and  charters  of  Richard  II.'s,**  and  Henry  IV.,  V.,  anc 
VI. 's*  reigns  confirmed  and  extended  them.  Finally  a  com  pre 
hensive  charter  was  granted  to  the  university  by  Elizabeth  irj 
1 56 1  ;^  and  it  and  all  preceding  grants  were  confirmed  by  th^ 
same  statute  of  1571  as  that  by  which  the  privileges  of  Oxford 
were  confirmed*  Similarly  in  1432  the  chancellor  of  Cambridge 
got,  not  without  the  help  of  a  forged  bull,  the  same  exemption 
from  episcopal  and  archiepiscopal  control  as  Oxford  had  pre^ 
viously  acquired.' 

The  chancellor's  court  at  Cambridge  had  a  jurisdiction  similai 
to  that  which  the  chancellor's  court  at  Oxford  enjoyed.  It  couk 
hear  all  personal  actions,  and  could  try  all  criminal  cases,  felony; 
and  mayhem  excepted,  if  one  of  the  parties  was  a  member  of  the 
university.  But,  unlike  the  Oxford  court,  its  jurisdiction  was 
limited  to  cases  arising  in  the  town  and  suburbs  of  Cambridge.^^ 
Though  its  procedure  was  that  of  the  canon,  and,  after  the 
Reformation,  of  the  civil  law,  it  was  the  rule  that  cases  should  be 
tried  as  informally  as  possible  ;  and  advocates  were  not  allowed" 

*  Above  166;  Rashdall  ii  Pt.  II.  545-547.  « Ibid  547. 

'  A  printed  collection  will  be  found  in  G.  Dyer,  Privileges  of  the  University  ol 
Cambridge ;  for  a  short  summary  see  Rashdall  ii  Pt.  II.  547-550. 

'  R.P.  iii  X06-109,  s  Richard  II.  nos.  45-60. 

»  Dyer,  i  82^4  (5  Richard  II.) ;  ibid  86-88  (7  Richard  II.). 

«  The  charter  of  9  Henry  VI.,  printed  R.P.  v  425-433  comprises  a  charter  of 
Henry  IV.  which  confirms  previous  charters,  and  also  charters  of  Henry  V.'s  reigns; 
see  Shadwell,  Enactments  in  Parliament  i  26. 

'  Dyer,  i  113-131.  »  13  Elizabeth  c  29. 

•  Rashdall,  ii  Pt  II.  550 — "  A  bull  was  forged,  purporting  to  emanate  from  Pope 
Honorius  I.  in  the  year  624.  In  this  audacious  document  the  Pope  is  made  to  assert 
that  he  had  himself  studied  at  Cambridge,  and  to  confer  upon  the  university  the 
privilege  of  exemption  from  all  episcopal  and  archiepiscopal  authority." 

^^  Charter  of  Elizabeth,  Dyer,  i  117. 

"  J.  Williams,  Law  of  the  Universities  96-97 ;  perhaps  a  wise  rule  as  the  canon- 
ist William  of  DrOgheda  (below  582)  explains  how  a  '*cautus  advocatus  potest 
lormare  tres  acciones  ex  una  injuria  sicut  ego  feci  in  causa  scolaris  mei  in  causa  versus 
^em  Oxonic  coram  universitate  Oxonie,'*  Maitland,  E.H.R.  xii  652-653, 
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There  are  therefore  no  special  proctors  licensed  to  plead  before 
the  court  as  at  Oxford.^  Arrangements  for  the  hearing  of  cases 
and  for  appeals  were  also  different.  If  one  of  the  litigants  was 
not  in  statu  pupillari  Mi^  judges  of  the  court  were  the  chancellor 
or  the  vice-chancellor :  if  both  the  litigants  were  in  statu  pupillari 
the  chancellor,  vice-chancellor  or  the  chancellor's  commissary 
were  the  judges.  Appeals  lay  from  the  commissary  to  the 
chancellor  or  vice-chancellor,  and  from  the  chancellor  or  vice- 
chancellor  to  the  Senate.     There  was  no  further  appeal.' 

The  other  courts  belonging  to  the  university  were  firstly  the 
court  of  the  Steward,'  secondly  the  court  of  the  clerk  of  the 
market,  and  thirdly  a  court  for  Stourbridge  fair.  Firstly, 
Elizabeth's  charter  of  1561,  had  given  to  the  Steward  of  Cam- 
bridge University  a  jurisdiction  over  treasons  and  felonies  com« 
mttted  by  members  of  the  university  similar  to  that  possessed  by 
Oxford  University  ;  *  but  I  can  find  no  evidence  that  such  a  court 
was  ever  held.  Secondly,  since  the  university  had  the  right 
to  enforce  th?  assizes  of  bread  and  ale,  and  of  weights  and 
measures  it  necessarily  had  the  power  to  appoint  officials  to  act 
as  clerks  of  the  market*  Thirdly,  the  right  to  hold  a  court  for 
Stourbridge  fair  was  (amongst  other  rights)  confirmed  in  the 
most  ample  terms  by  a  charter  of  1 589.* 

The  later  history  of  the  Cambridge  courts  has  been  different 
froTi  the  later  history  of  the  Oxford  courts. 

In  the  middle  of  the  last  century  serious  disputes  broke  out 
between  the  university  and  the  town  as  to  the  legal  warrant  for 
some  of  their  privileges,  as  to  their  mode  of  exercise,  and  as  to 
the  expediency  of  their  continuance.^  Attempts  to  arrive  at  a 
settlement  failed  ; '  and  eventually  the  dispute  was  submitted  to 
the  arbitration  of  Mr.  Justice  Paterson.*  After  a  lengthy  hear-> 
ing,^^  he  published  an  award  "  which  very  considerably  restricted 
the  jurisdictional  privileges  of  the  university ;  and  statutory  force 
was  given  to  it  by  the  Cambridge  Award  Act  1856."  The  uni- 
versity abandoned  firstly  its  rights  to  claim  conusance  in  civil  and 
criminal  proceedings  in  all  cases  in  which  a  non-member  of  the 

^  Above  169  n.  2. 

'Halsbury,  Laws  of  England  ix  150 ;  J.  Williams  op.  cit.  97. 

'Cambridge  had  possessed  a  Steward  from  about  14x8,  C.  H.  Cooper,  the 
Earlier  High  Stewards  of  the  University  of  Cambridge,  Camb.  Ant.  Soc.  Publica> 
dons  i  373. 

*  Dyer,  i  126-127. 

*Ibid  Z22-xa4 ;  cf.  Shadwell,  Enactments  in  Parliament  iii  227  n.  3. 

'  C.  H.  Cooper,  Annals  of  Cambridge  ii  468.475. 

^  Ibid  V  43-63.  •  Ibid  148-156.  •  Ibid  182-183. 

><»  Ibid  185-X9X.  "  Ibid  X92-2ox. 

^'  19,  ao  Victoria  c.  xvii,  printed  with  a  commentary  in  Enactments  in  Parliament 
iii  221-241. 
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university  was  a  party  to  the  proceedings ;  ^  secondly,  the  powers 
which  it  claimed  in  respect  of  the  licensing  of  ale  bouses,  which 
were  perhaps  regarded  as  incident  to  the  right  to  enforce  the 
assize  of  b^ ;  *  thirdly,  its  powers  with  respect  to  weights  and 
measures,  except  the  right  to  appoint  an  inspector ; '  and  fourthly 
its  powers  in  respect  to  fairs  and  markets.^  As  a  result  of  the 
Act  the  chancellor's  court  has  fallen  into  abeyance.'  The 
Act  did  not  take  away  from  the  university  the  power  to  search 
for,  and  to  imprison  or  banish  from  the  town  "  women  bawds, 
vagabonds  and  other  suspected  persons,"  whic^  had  been  con- 
ferred upon  it  by  the  charter  and  statute  of  Elizabeth's  reign.* 
But,  in  consequence  of  the  proceedings  taken  against  the  vice- 
chancellor  for  the  imprisonment  of  Daisy  Hopkins.'  it  was 
thought  desirable  to  repeal  this  clause  of  the  charter,  and,  in  lieu 
thereof^  to  give  to  the  university  the  same  powers  of  dealing  with 
such  persons  as  those  which  the  Act  of  1825  conferred  upon 
Oxford^  The  effect  is  to  make  it  necessary  for  the  chancellor 
or  vice-chancellor  to  exercise  this  jurisdiction  in  accordance  with 
the  ordinary  rules  of  procedure ;  and  to  make  it  impossible  for 
him  to  proceed  as  he  might  have  done  before,  on  unsworn  evi- 
dence not  given  in  open  court 

III.  The  Feudal  and  Manorial  Courts 

We  have  seen  that  in  the  twelfth  century  a  lord  qua  lord  had 
the  right  to  hold  a  court  for  his  tenants.'  In  spite  of  the  attempt 
made  in  Magna  Carta  to  preserve  some  part  of  the  jurisdiction 
of  these  courts,^*  they  became  in  the  course  of  the  thirteenth 
century  of  gradually  less  importance.  This  was  due  chiefly  to 
three  causes. 

(i)  The  feudal  principle  would  have  led  to  a  series  of  courts 
one  above  the  other ;  and  the  higher  courts  would  have  been  the 
courts  of  provinces.  This  happened  on  the  Continent ;  and  we 
can  see  from  the  Petition  of  the  Barons  (1258)  that  in  England  a 
series  of  these  courts  one  above  the  other  was  common.  ^^  We 
can  see  also  that  large  landowners  sometimes  held  one  court  for 

1  §  18 ;  for  some  account  of  tbe  law  rdadng  to  claims  of  oonosance  see 
J.  WiiUams,  op.  dt.  97-100. 

>§  8  and  note  thereto.  '§§13,14.  ^§15. 

'  Halsbory,  Laws  of  England  iz  150.  <  Dyer,  i  124-125. 

7  R.  V.  Vice-Chancellor  of  Cambridge  (1891)  8  T.L.R.  151 ;  and  cC  R.  v.  Elsdon, 
cited  J.  WilHams,  op  dt.  135. 

'  57*  5^  Victoria  c  be,  printed  in  Enactments  in  Parliament  iv  194-196. 

•  Above  25-26.  *•  Above  58-59. 

"Stnbbs,  Sel.  Ch.  386,  387  (§  29);  the  complaint  is  that  when  the  **  capitalis 
dominos  "  has  made  defisnlt,  the  *'  superior  capitalis  dominns  **  craves  his  conrt  and 
has  it ;  and  if  he  makes  defiiolt  the  **  alter  superior  dominos  "  craves  his  court  and 
has  it — '*  et  sic  de  singulis  capitalibus  dominis  quotqoot  fuerint  superiores.** 
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their  extended  possessiona  The  Abbot  of  Ramsey  kept  a  court 
for  his  larger  freehold  tenants  at  Broughton ;  ^  and  the  suitors 
came  from  Lincolnshire,  Norfolk,  Suffolk,  Bedfordshire,  Hertford- 
shire, and  Northamptonshire.  The  Abbot  of  Gloucester  adopted 
a  similar  system.^  The  Bishop  of  Ely  had  a  council  for  which, 
as  we  have  seen,  cases  of  difficulty  were  reserved*  But  the 
dominions  of  the  greater  landowners  were  scattered.  Great 
feudal  courts  for  a  large  dominion  were  made  infrequent,  and  in 
the  long  run  impossible  by  considerations  of  time  and  space.^ 
The  same  causes  which  made  the  lesser  franchises  the  most 
common,  operated  to  make  the  feudal  courts  the  courts  of  small 
districts.  At  the  same  time  to  the  men  of  that  age  feudal  juris- 
diction was  the  natural  jurisdiction.  "  It  is  not  very  rare,"  says 
Maitland,  "  to  find  the  lord  of  a  manor  owing  suit  to  a  court 
many  miles  away."  ^  But  it  is  clear  that  under  these  circum- 
stances suit  of  court  was  a  serious  burden.  We  are  not,  there- 
fore, surprised  to  find  that,  in  the  thirteenth  century  liability  to 
suit  was  a  pressing  question.  There  seems  to  have  been  two 
views  held  upon  the  matter.  According  to  the  first,  which  is 
supported  by  Bracton,  suit  could  not  be  claimed  in  the  absence  of 
express  stipulation,  unless  the  business  of  the  court  in  some  way 
concerned  the  king.  According  to  the  second,  all  tenants,  be- 
cause they  were  tenants,  owed  suit  to  their  lord's  court.*  The 
first  theory  was  that  adopted  by  the  provisions  of  Westminster  ^ 
and  the  Statute  of  Marlborough  (1267).^  The  tenant  must  be 
specially  bound  to  do  suit,  or  his  ancestors  must  have  done  the 
suit  within  the  last  thirty-nine  years ;  otherwise  the  suit  could 
not  be  claimed.  On  a  division  of  the  property  the  liability  to 
suit  was  not  increased ;  and  if  part  of  the  land  held  by  service  of 
the  suit  came  to  the  lord  the  liability  disappeared.^  The  statute 
thus  made  it  definitely  impossible  to  create  great  feudal  courts  ; 

>  Select  Pleas  in  Manorial  Courts  (S.S. )  xlv.  >  Ibid  xlv,  xlvi. 

>  The  Court  Baron  (S.S.)  xzi ;  above  26. 

*  For  instances  oi  very  numerous  courts  held  by  one  lord  for  his  domains  see 
Webb,  The  Manor  and  the  Borough  34-47 ;  it  would  seem  that  though  one  lord 
might  hold  many  courts,  they  were  disparate  and  independent ;  they  can  hardly  be 
called,  as  Webb  calls  them,  a  **  hierarchy." 

'Select  Pleas  in  Manorial  Courts  (S.S.)  xliv. 

*  Ibid  xlviii-1 ;  Bracton,  ff.  35,  35  b  :  '*  Sunt  enim  servitia  et  consuetudines  quae 
pertinent  ad  dominum  foedi,  et  consuetudines  et  servitia,  quae  pertinent  ad  regem, 
sicut  sectae  ad  justiciam  faciendam  per  breve  de  recto,  et  ad  pacem,  sicut  de  latrone 
judicando,  et  pro  aforciamento  curiae  in  praedictis.  .  .  .  Item  sunt  quaedam  servitia 
quae  pertinent  ad  dominum  capitalem  .  .  .  et  de  quibus  oportet  quod  fiat  mentio  in 
scriptura  et  alioquin  peti  non  poterunt  ut  si  dicatur  faciendo  sectam  ad  curiam 
domini  sui." 

7  Stubbs,  Sel.  Ch.  401  (§  x). 

^52  Henry  III.  c.  9;  Coke,  Second  Instit.  116;  appropriate  writs  **  contra  for- 
man  feoffamenti,**  and,  on  a  division  of  the  property,  "  de  contributione  &cienda  *' 
were  provided. 

*  Y.B.  zx,  12  Ed.  III.  (R.S.)  194 /#r  ScharshuUc,  J. 

VOL.  I.— 12 


178    DECLINE  OF  OLD  LOCAL  COURTS 

and  because  it  had  this  effect  it  was  deservedly  popular.  "  For 
twenty  years  past,"  said  Hereford,  CJ.,^  in  1310,  "There  has 
not  come  to  England  so  good  a  law  for  poor  people  ; "  and  the 
reason  for  this  view  is  obvious.  It  put  a  stop  to  a  form  of 
oppression  which,  if  the  other  solution  had  been  adopted,  lords 
would  have  been  tempted  to  exert ;  for,  as  Bereford  points  out 
in  the  same  case,  but  for  the  statute, ''  a  bad  rascal  of  a  bailiff  or 
hayward  by  duress  might  cause  a  poor  man  to  do  suit,  and 
thereby  he  would  remain  charged  for  all  time  through  this  false 
possession."  * 

(ii)  Such  courts  were  not  in  fact  needed.  The  growth  of  the 
jurisdiction  of  the  king's  court  had  the  same  effect  upon  the 
feudal  courts  as  it  had  upon  the  communal  courts.  The  king's 
court  had  assumed  jurisdiction  over  all  the  more  serious  crimes, 
over  all  disturbances  of  seisin,  over  ownership  of  frediold  land  if 
the  tenant  put  himself  upon  the  Grand  Assize.  Magna  Carta 
might  ordain  "that  the  writ  praecipe  shall  not  issue  so  that  a 
man  shall  loose  his  court ;  **  •  but  the  growth  of  writs  of  entry 
furnished  new  remedies  which  fell  exclusively  within  the  juris- 
diction of  the  king's  court^  In  later  times  the  tenant  by  writs 
of  accedas  ad  curiam  or  recordari  facias^  and  the  demandant  by 
writs  of  tolt  and  pone  could  bring  the  matter  before  the  same 
tribunal ;  ^  and  even  the  mere  insertion  of  the  words  "  quia 
dominus  remisit  curiam,"  whether  or  not  such  waiver  had  been 
made,  would  enable  the  action  to  be  begun  directly  in  the  king's 
court*  By  the  end  of  the  thirteenth  century  these  feudal  courts 
had  become  unprofitable.^  In  fact  they  were  so  useless  that 
lords  were  often  obliged  to  make  use  of  the  procedure  of  the 
king's  court  to  force  their  tenants  to  perform  their  services. 
This  was  due  partly  to  the  efficiency  and  power  of  the  royal 
courts,  partly  to  direct  legislation.  Tlie  statute  of  Marlborough 
protected  freeholders  from  being  distrained  to  answer  for  their 
services  without  the  king's  writ^     It  also  protected  them  from 


1  Y.B.  3,  4  Ed.  11.  (S.S.)  162 ;  and  ct  Introd.  xzz,  zxxL 

'  Ibid  x6x ;  and  d  Art.  135  of  die  Articles  of  the  Eyre  of  Kent  of  x3X3-i3t4 
directed  against  illegal  distress  to  compel  persons  to  appear  before  the  courts  of 
lords.  Eyre  of  Kent  (S.S.)  I  45 ;  Y.B.  8  Ed.  11.  (S.S.)  2a 

»83^;  above 58. 

*  Wnts  of  tnXxj  **  in  the  post,**  and  writs  of  cosinage,  voL  iii  c  i  $  x. 

*For  these  wnts  see  App.  VII.,  VIII.,  IX. ;  the  writs  of  acadas  ad  curiam  and 
rtcordan  faaas  were  writs  of  fidse  judgment,  above  73  n.  7 ;  below  300-20X ;  die 
writ  of  toli  directed  the  case  to  be  trai^erred  firom  the  court  Baron  to  the  comity 
court,  and  the  writ  of  ^om  directed  it  to  be  transferred  to  the  court  of  Common  Pleais ; 
in  real  actions  the  defendant  is  generally  called  the  tenant,  and  the  plidntiff  the 
demandant 

*  F.N.B.  3 ;  App.  V.  c  ^  Above  58-59, 

*  52  Henry  III.  c  22 ;  later  attempts  by  "  Lords  and  Ladies  **  to  compel  persons 
to  answer  fior  their  freeholds  before  their  councils  were  put  down  by  statute,  15 
""  '     *  IL  c  X2;  x6  Richard  II.  c  2. 
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being  compelled  to  serve  as  jurors  against  their  wills ;  ^  and 
therefore  the  lord  could  only  use  the  older  methods  of  proof — 
compurgation  or  battle — unless  both  parties  consented  to  a  trial 
by  jury.  It  also  prevented  the  lord  from  making  his  court  a 
court  of  error  by  asserting  that  jurisdiction  in  error  was  a  matter 
exclusively  for  the  king's  court*  The  Statute  of  Gloucester  in 
course  of  time  restricted  the  feudal  courts,  as  it  restricted  the 
communal  courts,  to  be  courts  for  very  small  matters.' 

(Hi)  Feudalism  has,  as  I  have  said,  its  two  sides — its  pro- 
perty side  and  its  jurisdictional  side  To  use  modem  terms,  it 
has  affinities  both  with  the  law  of  real  property  and  with  con- 
stitutional law.  But  the  king's  court  had,  on  the  one  hand,^ 
drawn  from  the  lord  the  greater  part  of  his  jurisdiction ;  and,  on 
the  other  hand,  this  same  court,  administering  law  common  to 
the  whole  country,  had  spread  over  the  whole  country  feudal 
conceptions  of  property  in  land.  The  English  state  is  therefore  * 
less  feudal,  but  the  English  land  law  is  more  feudal  than  that  of 
any  other  country  in  Europe.  Hence  we  find  that  all  the  inci- 
dents of  feudalism  were  regarded  in  a  commercial  spirit — they 
were  looked  upon  as  property.  The  military  duties  involved  in 
tenure  by  knight  service  became  obsolete.*  The  tenure  was 
valued  for  the  profitable  incidents  of  wardship  and  marriage. 
The  right  of  free  alienation  given  by  the  statute  of  Quia  Emptores, 
the  earliest  legislation  as  to  mortmain,  the  law  of  succession  to 
real  property,  all  point  to  this  conclusion.^  Under  these  circum- 
stances the  jurisdiction  involved  in  feudalism  gradually  declined. 
It  became  merely  appendant  to  land  owning — a  survival  from  the 
days  when  feudalism  was  more  than  merely  an  element  in  our 
real  property  law.'  It  is  this  development  which  has  given  rise 
to  the  manorial  jurisdiction  of  later  law. 

We  have  seen  that  in  the  twelfth  century  the  manor  meant 
a  tract  of  land  cultivated  as  an  agricultural  whole,  and  "  organized 
under  aristocratic  administration."  We  have  seen  that  manors 
at  first  varied  infinitely  in  size ;  but  that  the  typical  manor  tended 
to  become  a  unit  consisting  of  demesne  lands,  and  of  lands  let 
to  free  and  to  villein  tenants  who  had  certain  rights  of  common 
in  the  waste.^     When  Bracton  wrote,  the  term  "  manor"  was  still 

*  52  Henry  III.  c.  22 ;  Kitchen,  Courts  (Ed.  1653)  178,  225 ;  P.  and  M.  i  581. 

'52  Henry  III.  c.  19;  Coke,  Second  Instit.  138;  cf.  Petition  of  the  Barons 
(Sd.  Ch.  386-387)  i  29. 

•6  Edward  I.  c.  8 ;  above  72-73. 

^  Vol.  iii  c.  X  §  3 ;  cp.  P.  and  M.  i  256. 

»VoLiiBk.  iiic.4. 

<  See  on  this  subject  **  The  decay  of  feudal  property  in  France  and  England.** 
Maine,  Early  Law  and  Custom,  chap.  x. 

^  Above  28-30. 
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an  elastic  term  which  signified  many  different  kinds  of  holding ;  ^ 
but,  in  the  course  of  the  thirteenth  and  fourteenth  centuries^  it 
came  to  mean  more  than  thi&  It  came  not  only  to  denote  a 
certain  tract  of  land  held  in  a  certain  way  but  also  to  connote 
jurisdiction.  It  is  probable  that  the  manor  gained  this  connota- 
tion by  borrowing  from  the  feudal  principle  This  is  the  theory 
suggested  by  Maitland.  He  says  that  the  "  feudal  principle  was 
the  rule  of  law,  but  that  it  had  to  work  under  such  and  so  many 
limitations,  some  of  law  and  some  of  fact,  that  the  actual  result 
was  not  very  different  from  that  which  would  have  been  produced 
by  the  manorial  principle ;  so  much  so  that  in  the  course  of  time 
it  became  possible  to  regaiTd  a  private  court  (when  not  created 
by  real  or  supposed  grant  from  the  crown)  as  never  existing  save 
as  part  of  a  manor."  ^ 

The  process  by  which  the  term  manor  came  to  connote  juris- 
diction was  exceedingly  gradual  It  would  appear  that  even  in 
Coke*s  day  a  manor  was  rcgaitded  as  primarily  a  tract  of  land. 
He  tells  us  that  in  the  thirty-first  year  of  Edward  I.'s  reign  the 
king  brought  a  Quo  Warranto  against  the  Lady  of  S.  to  know 
by  what  warrant  she  claimed  to  hold  the  manor  of  C,  and  that 
this  was  the  first  Quo  Warranto  that  was  brought  for  lands.' 
in  later  law  no  doubt  a  Quo  Warranto  only  lay  to  recover  some 
usurped  jurisdiction  or  franchise  But  the  law  on  that  point  was 
hardly  settled  in  this  way  in  Edward  I.'s  rdgn  * — though  it  was 
coming  to  be  so  settled  in  Edward  IL's  reign  ;  ^  and  in  fact  it  was 

^  **  £t  sdendtun  quod  manerinm  potent  esse  per  se  ex  pliiribtis  cdtBdis  coad- 
juvatmn,  stve  villis  et  hamlettis  adjacentibos.  Potent  etiam  esse  mancrimn  et  per 
se  et  cum  pluribus  villis  et  com  pluribus  hamlettis  adjacentibos,  qoonmi  nallam  did 
potent  manerium  per  se,  sed  villae  sivi  hameletta ;  potent  etiam  esse  per  se  maneriom 
capitate,  et  plora  continere  sob  se  manerta  non  capitalia,  et  phues  villas  eft  plorcs 
hamlettas,  qoasi  sub  ono  captte  et  dominio  ono,"  Bracton  t  ai2 ;  it  is  clear,  bow* 
ever,  from  the  Eyre  of  Kent  (S.S.)  iii  51-32  that  the  judges  had  then  begun  to  dis- 
tinguish between  a  demand  for  certain  acres  of  land  and  a  demand  for  a  manor ;  and 
the  reason  for  drawing  the  disdnctiofi  is  given  by  Bereford,  C.J.,  in  Y.B.  4  Ed.  II. 
(S.S.)  X20,  "  I  believe,"  he  said,  **  that  they  say  that  the^  hold  by  the  third  part  of  a 
manor,  so  that  if  there  was  waste  or  other  profit  they  might  enjoy  their  shave  of  the 
profit ;  for  if  they  hold  by  bovates  they  will  not  have  this  advantage.** 

'  Select  pleas  in  Manorial  Courts  xli ;  L.Q.R.  v.  127-130 ;  to  the  last  writs  were 
directed  to  the  lord  qua  lord  of  the  land  held  by  the  tenant,  not  qua  lord  of  the 
manor,  and  the  manor  is  not  mentioned  in  such  writs ;  and  for  many  centoriea  the 
lands  were  described  by  refierence,  not  to  the  manor,  but  to  the  vill  in  which  tlw 
are  situate,  Y.BB.  6  Ed.  II.  (S.S.)  169  pfr  Hedon  org,;  8  Ed.  IL  3,  5,  7:  St<^ 
V.  Fox  (1605)  Cro.  Jac  120 ;  cp.  General  Estates  Co.  v.  Beaver  [19x4]  3  K.B.  at 
p.  936  per  Phillimore,  L.J. 

'  Second  Insdt.  495 ;  cC  Hill  v.  Grange  (1556)  Plowden  at  p.  z68 — *'  a  manor 
is  compounded  of  several  things  and  may  contain  land,  meadow,  pasture,  wood,  and 
rent,  and  divers  other  things,  all  of  which  are  contained  in  the  gross  name.** 

*  Bracton  says  a  Quo  Warranto  lies  to  enable  the  heir  to  recover  land  retained 
in  spite  of  a  vermct  in  novel  disseisin  against  his  ancestor :  the  writ,  he  says,  '*  in 
parte  caph  naturam  mortis  antecessoris  et  in  parte  novae  disseysinje,**  ff.  2S4  b»  285 ; 
below  181  n.  i. 

*£yre  of  Kent  (S.S.)  in  173  /#r  Suuntoo,  J.,  who  considered  that  a  Quo 
Warranto  was  the  proper  writ  to  assert  a  daim  to  a  franchise,  and  an  assise  to 
a  claim  to  freehold. 
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very  far  from  being  the  first  Quo  Warranto  ever  brought  for 
lands.^  Coke's  statement,  however,  and  other  cases  of  the 
seventeenth  century  on  the  question  whether  a  Quo  Warranto 
lay  of  a  court  Baron,  or  a  manor,  show  that  even  then  the  law 
was  not  quite  clear  how  far  a  manor  was  merely  property,  how 
far  it  cannoted  jurisdiction.*  But  that  it  was  coming  to  connote 
something  more  than  land  in  the  early  years  of  the  fourteenth 
century  is  clear  from  a  Year  Book  of  Edward  IL's  reign.  In 
1 3 14  it  was  said  that  the  tenure  of  a  mere  tract  of  land  gave  a 
right  to  the  land  and  nothing  more,  while  the  tenure  of  a 
manor  gave  rise  also  to  "  the  profits  of  lordship  and  other 
appendancies." '  It  was  inevitable  that  in  that  age  jurisdiction 
should  be  regarded  as  perhaps  the  most  natural  of  all  these 
appendancies. 

In  the  earliest  records  of  manorial  courts  we  find  one  court — 
the  court  Baron — which  freeholders  and  villeins  alike  attend.* 
But  the  differences  between  the  freehold  and  villein  tenants  grew 
with  time  ;  and  those  differences  survived  when  the  villein  of  the 
thirteenth  and  fourteenth  centuries  became  the  copyholder  of  the 
later  fifteenth  and  sixteenth  centuries.  The  freeholder  could 
easily  get  his  case  tried  in  the  king's  court  He  could  not  be 
made  to  serve  on  a  jury  in  the  manorial  court.  He  need  not 
submit  his  case  to  the  decision  of  a  manorial  jury.^  He  some- 
times refused  to  be  bound  by  bye-laws  made  by  the  court.*  All 
the  suitors  of  the  court  were  his  judges,  whereas  the  lord's  steward 
was  the  judge  of  the  copyhold  tenants.^     All  these  causes  tended 

1  Bracton*s  Note  Book,  cases  241,  268,  422,  750, 840, 862,  930,  1066,  mi,  1119, 
Z224,  1274,  1275,  1288,  begun  by  the  crown ;  cases  35,  95,  219,  501,  1013,  1014, 
Z108,  Z136,  1x41,  1x75  1 181,  1296,  Z358,  X390,  X5X2,  X846,  begun  by  a  subject. 

'The  King  v.  Stanton  (1607)  2  Cro.  259,  260,  *'  It  was  moved  whether  a  Quo 
Warranto  did  lie  of  a  court  Baron ;  for  it  is  incident  to  the  manor,  and  is  not  any 
liberty  which  the  king  can  have  distinct  from  the  manor ;  and  being  of  common 
right,  the  king  cannot  have  a  Quo  Warranto  thereof;  and  of  that  opinion  was 
Fleming,  CJ.  Fenner  doubted  thereof:  but  Yelverton,  Williams,  and  Coke  held 
that  a  Quo  Warranto  well  lies ;  for  it  is  a  matter  of  right  to  hold  courts  and  to 
administer  justice ;  **  the  contrary  opinion  was  intimated  in  the  King  v.  Hulston 
1 1 725)  X  Stra.  621 ;  there  was  a  similar  disagreement  as  to  whether  a  mandamus 
lay  against  the  steward  of  a  court  Baron,  see  the  King  v.  Churchwardens  of  Kings- 
dere  (167X)  2  Lev.  18;  Stamp's  Case  (X667)  i  Sid.  40;  the  King  v.  Street  (1723) 
8  Mod.  08. 

» Y.B.  8  Ed.  II.  (S.S.)  X2I  pit  Bereford,  C.J. ;  above  x8o  n.  x. 

*  P.  and  M.  i  58 x ;  cp.  Durham  Halmote  Rolls  (Surt.  Soc.)  i  xx,  xxi ;  Webb, 
The  Manor  and  the  Borough  X2,  X3 ;  the  style  of  the  court  is  "  Curia  Baronis  B.C. 
Militis  manerii  sui  predicti  tenta  tali  die  etc.  coram  A.B.  Seneschallo  ibidem." 

*Thu8  it  is  said  in  the  Doctor  and  Student,  f.  X4,  that,  though  as  a  rule  in 
courts  of  record  the  trial  is  by  jury,  "  In  other  courts  that  be  not  of  record,  as  in  the 
county,  court  baron,  hundred,  and  such  other  like,  they  shall  be  tried  by  the  oath  of 
the  parties,  and  not  otherwise,  unless  the  parties  assent  that  it  shall  be  tried  by  the 
homage." 

•P.  and  M.  i  6x2-6x7. 

^  Coke,  Fourth  Instit.  268 ;  First  Instit.  58  a ;  cp.  Arm3m  v.  Appletoft  (1621)  Cro. 
Jac.  582. 
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to  make  the  court  of  the  freeholder  look  different  from  the  court 
of  the  copyholder.  Littleton,  however,  does  not  state  that  there 
are  two  courts  in  a  manor.  But  in  the  sixteenth  century  the 
lawyers  were  banning  to  analyse  the  conception  of  a  manor  and 
the  nature  of  its  courts ;  ^  and  so  Coke  in  his  commentary  on 
Littleton*  says  that  the  manor  court  is  "of  two  natures;  the 
first  is  by  the  common  law,  and  is  called  a  court  Baron,  as  some 
have  said,  for  that  it  is  the  freeholders'  or  freemen's  court  .  .  . 
and  of  that  court  the  freeholders  being  suitors  be  judges.  .  .  . 
The  second  is  a  customary  court,  and  that  doth  concern  copy- 
holders, and  therein  the  Lord  or  his  Steward  is  the  judge." 
From  the  statement  that  the  court  is  of  "  two  natures  "  it  is  an 
easy  step  to  take  to  say  that  there  are  two  courts  in  a  manor — a 
court  Baron  and  a  court  customary.'  But  in  the  books  which 
deal  with  the  holding  of  the  manorial  court  the  distinction  is  by 
no  means  clearly  drawn.  Blackstone,  though  he  says  that  they 
are  "  in  their  nature  distinct,"  admits  that  they  "  are  frequently 
confounded  together."  *  And  in  the  world  of  fact,  as  distinct 
from  the  world  of  legal  theory,  not  only  were  the  court  Baron 
and  the  court  customary  "  frequently  confounded  together,"  but 
even  such  disparate  courts  as  these  manorial  courts  and  the 
franchise  courts  of  the  hundred  and  the  leet* 

We  can  thus  see  how  the  notion  sprung  up  that  there  are  two 
courts  in  a  manor.  It  is  more  difficult  to  understand  how  the 
rule  sprang  up  that  there  can  be  no  manor  unless  there  are  at 
least  two  freeholders.*  If  we  admit  that  any  freeholders  are 
necessary  to  constitute  a  manor  we  can  see  why  the  number  two 
is  fixed  upon.  The  suitors  are  the  judges ;  and  no  man  can  be 
judge  in  his  own  case.^  The  difficult  question  to  determine  is 
why  any  freeholders  were  needed ;  for,  in  the  thirteenth  century 
there  were  manors  consisting  only  of  villein  tenements.^  It  is 
indeed  admitted  that  a  lord  may  have  only  copyhold  tenants,  and 

'  Vol.  iv  c.  I. 

'First  Instit  58  a;  Use  of  the  Law  (a  tract  erroneously  attributed  to  Bacon, 
bat  probably  of  Bacon*s  time)  mentions  only  one  court,  Bacon^s  Works  vii  485. 

'Coke  so  states  it  in  Metwich  v.  Luter  4  Co.  Rep.  26  b. 

*  Comm.  iii  33. 

*"In  the  model  roU  •  .  .  the  leet  entries  appear  under  the  general  heading 
*  Entres  del  Courte  Baron,*  the  only  thing  which  marks  them  off  from  the  other 
entries  being  that  they  are  collected  together  at  the  end,  and  are  preceded  by  an  in- 
conspicuous sub-heading  '  xii  pro  rege,*  together  with  twelve  sets  of  initials  and  the 
abbreviation  'Jur.,**'  Heamshaw,  Leet  Jurisdiction  in  England  35;  see  also  Y.B. 
3,  4  Ed.  n.  (S.S.)  xxxii ;  The  Eyre  of  Kent  (S.S.)  i  Z07. 

'Cases  cited  from  Brokers  Abridgement  in  Select  Pleas  in  Manorial  Courts  bd ; 
in  Bradshaw  v.  Lawson  (1791)  4  T.R.  443  it  was  said  that  the  rule  as  to  two  free 
suitors  was  so  well  settled  that  no  cases  need  be  cited  to  support  iL 

'Y.B.  II,  12  Ed.  in.  (R.S.)  302 /er  Trewith  org.;  Kitchen  Courts  7. 

"See  Select  Pleas  in  Manorial  Courts  Ixii-bdv  for  a  clear  statement  of  the 
difficulty ;  P.  and  M.  i  582. 
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that  he  may  hold  a  court  for  them.  But  then  he  has,  not  a 
manor,  but  a  customary  manor. ^  How  then  did  the  notion  arise 
that  there  is  no  true  manor  without  freehold  tenants  ? 

Possibly  a  reason  may  be  found  in  the  fact  that  in  the  manor 
the  law  of  property  and  the  law  of  jurisdiction  meet  A  dictum, 
unintelligible  if  we  take  either  of  these  branches  of  law  separately, 
may  be  the  intelligible  though  illogical  result  of  both  taken 
together. 

Looking  at  the  matter  from  the  side  of  jurisdiction  it  appears 
that  the  manor  contains  within  itself  two  kinds  of  jurisdiction — 
a  jurisdiction  over  freeholders  and  a  jurisdiction  over  copyholders. 
It  might  well  be  thought  that  jurisdiction  over  the  freeholder 
was  a  kind  of  "  liberty,"  which  must  exist  by  prescription  in  the 
absence  of  express  grant ;  ^  while  jurisdiction  over  copyholders 
was  merely  an  incident  to  the  property  absolutely  necessary  to 
its  management  It  would  follow  that  a  manor  having  as  incident 
to  it  a  jurisdiction  over  freeholders  could  not  be  created  by  a 
private  person.  Looking  at  the  matter  from  the  side  of  property 
a  similar  conclusion  is  reached.  The  freeholder's  interest  must 
have  been  created  before  Quia  Emptores.  That  statute  put  an 
end  to  subinfeudation  whenever  an  estate  in  fee  simple  was 
created  If  a  man  alienates  freehold  after  that  statute  for  an 
estate  in  fee  simple  he  does  not  get  tenants.  His  alienees  hold, 
not  of  him,  but  of  his  lord.  It  is  clear  therefore  that  a  man 
cannot  create  by  his  own  act  a  manor  which  contains  both  free- 
hold and  copyhold  tenants  of  the  manor.^ 

But  the  freeholders  were  as  the  suitors  of  the  court  Baron  the 
most  important  class  of  the  manor.  If  it  comes  to  be  said  that 
a  man  cannot  create  a  manor  with  such  a  court,  either  because 
he  cannot  create  jurisdiction  over  freehold  tenants,  or  because  he 
cannot  create  freehold  tenants  holding  of  himself,  it  will  not  be 
long  before  it  is  s:iid  that  a  manor  is  not  a  manor  without  freehold 

^  4  Co.  Rep.  26  b,  **  Although  Uie  lord  by  his  own  act  cannot  make  of  one  and 
the  same  manor  at  the  common  law  sundry  manors  consisting  upon  demesnes  and 
freeholds,  yet  he  may  by  his  own  act  .  .  .  make  a  customanr  manor  consisting  upon 
copyholders  only,  as  to  the  purposes  aforesaid.  When  the  lord  nants  over  the 
inheritance  of  his  copyholds  to  another,  the  grantee  may  hold  such  court  for  the 
copyhold  tenants  only,  as  his  grantor  might;"  cp.  Sir  Henry  Nevil's  Case  (1613) 
II  Co.  Rep.  17  a;  Lemon  v.  Blackwell  (1680),  Skin.  191. 

*The  King  v.  Stanton,  above  181  n.  2. 

3  Melwich  v.  Luter  (1588)  4  Co.  Rep.  26  b ;  Sir  Moyle  Finch's  Case  (1607)  6  Co. 
Rep.  at  p.  64  a;  as  Kenyon,  C.J.,  said  in  Glover  v.  Lane  (1789)  3  T.R.  445,  **to 
constitute  a  manor  it  is  necessary  not  only  that  there  should  be  two  freeholders 
within  the  manor,  but  two  freeholders  holdine  of  the  manor  subject  to  escheats*^ 
It  is  pointed  out  in  Sir  Moyle  Finch's  case  at  f.  64  a,  that  if  there  be  a  partition  of 
the  manor  by  act  of  law,  e  g.  where  two  parceners  inherit,  each  may  have  a  manor ; 
cp.  Idarshe  and  Smith's  case  (1585)  i  Leo.  26 ;  and  Scriven,  Copyholds  (Ed.  1846) 
7 ;  Y.B.  8  Ed.  H.  (S.S.)  xxviii-xxx. 
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tenants.  Their  presence  thus  becomes  in  later  times  the  test 
of  the  existence  of  the  manor.  The  lord  may,  it  is  true, 
aliene  the  seigniory  of  the  copyholds ;  but  then  he  will  create 
merely  a  customary  manor.  The  same  convenient  term  will 
easily  be  applied  to  the  case  where  all  the  freeholds  have 
escheated.  The  lawyers  begin  to  speculate  as  to  the  nature  of 
the  manor.  It  must  be  "constituted  by  continuance  of  time."  * 
It  can  neither  be  created  nor  divided  at  the  present  day.* 

There  is  in  fact  a  substantial  justification  for  the  conclusion 
so  reached.  It  is  the  presence  of.  the  freeholder — placed  above 
mere  manorial  custom  by  the  common  law — which  has  sharply 
divided  the  inhabitants  of  the  manor  into  two  classes.  The  most 
important  of  these  classes  cannot  be  created  by  a  private  person. 
When  in  the  sixteenth  century  the  lawyers  began  to  analyse  the 
nature  of  the  manor  and  its  courts,'  they  naturally  b^^n  to 
doubt  whether  a  manor  could  be  considered  to  be  a  manor  with- 
out its  most  important  members.  The  common  law  has  in  fact 
created  the  peculiar  status  of  the  freeholder  with  reference  both 
to  property  and  to  jurisdiction.  In  creating  that  status  it  has 
made  a  general  feudal  jurisdiction  impossible.  But  it  has  created 
manorial  jurisdiction.  It  has  tied  down  feudal  jurisdiction  to  the 
tract  of  land  called  a  manor.  It  may  then  be  said  that,  historic- 
ally, the  freeholder  is  the  essence,  because  he  is  the  cause  of  the 
peculiar  manorial  jurisdiction  of  later  law.  The  result  may  seem 
illogical ;  but  a  body  of  law,  formed  at  the  meeting  place  of  the 
law  of  jurisdiction  and  the  law  of  property,  is  likely  to  seem 
illc^ical  if  it  is  approached  from  one  only  of  these  points  of  view. 

The  business  of  the  manorial  court  was  petty  but  varied, 
more  especially  when,  to  the  ordinary  business  of  the  court  Baron 
and  court  customary,  there  was  added  the  business  of  a  hundred 
court  and  a  court  leet  In  the  court  Baron  all  kinds  of  personal 
actions  (where  the  cause  of  action  did  not  exceed  40s.  in  value) 
could  be  tried  On  the  court  rolls  we  find  actions  for  breach  of 
contract,  trespass,  libel,  slander,  assault ;  and,  on  the  thirteenth 
and  fourteenth  century  rolls,  actions  for  wrongs  for  which  the 
king's  court  had  not  yet  provided  a  remedy.*  If  the  lord 
possessed  the  right  to  hold  a  hundred  court  its  jurisdiction  was 
very  similar.*  But  in  two  respects  there  was  a  difference, 
(i)  In  theory  it  was  only  in  the  court  Baron  that  cases  b^un 

*  Hill  V.  Grange  (1557)  Plowden  at  p.  169. 

*  Morris  and  Smith  v.  Paget  (15S5)  x  Cro.  38 ;  Lemon  v.  Blackwdl  (x68o)  Sldn. 

»VoLivBk.ivPLl.ci. 

«Vot  ii  Bk.  iii  c  4;  and  see  the  court  Baron  (S.S.)   1x6.118;  L.Q.R,  zviii 
364'267. 

•Above  134;  cf,  BK  Comm.  tii  34-35. 
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by  writ  of  right  for  the  recovery  of  freehold  land  held  of  the  lord 
of  the  manor  could  be  tried  ^  fiut  we  have  seen  that  in  practice 
these  actions  were  usually  b^^n  in  the  royal  courts ;  and,  if 
b^[un  in  the  court  Baron,  they  could  easily  be  removed  to  those 
courts.*  (ii)  Till  the  end  of  the  fifteenth  century,  all  actions 
connected  with  copyhold  tenements  could  only  be  heard  by  the 
court  customary.'  Even  after  the  courts  of  common  law  and 
the  court  of  Chancery,  and,  in  the  sixteenth  and  early  seventeenth 
centuries  the  courts  of  Requests  and  Star  Chamber,  had  b^[un 
to  protect  the  copyholder,*  the  court  still  continued  to  do  a 
certain  amount  of  litigious  business  connected  with  copyhold ;  ^ 
and  all  conveyances  of  such  copyholds  must  be  made  by 
surrender  and  admittance  in  the  customary  court  In  the  court 
leet,  as  we  have  seen,*  a  considerable  amount  of  petty  criminal 
business  was  done.  And  the  court,  whether  sitting  as  a  manorial 
court  or  as  a  court  leet,  long  continued  to  be  an  administrative 
as  well  as  a  judicial  tribunal  It  could  make  byelaws  both  for 
the  good  government  of  the  community,  and  for  the  regulation 
of  the  common  field  system  of  agriculture — a  system  which  was 
common  in  the  seventeenth  and  earlier  part  of  the  eighteenth 
centuries,  and  survived  till  the  nineteenth  century.^ 

A  session  of  the  manorial  court,  or  franchise  hundred  court 
where  such  a  franchise  existed,  was  generally  held  once  in  three 
weeks.  The  court  leet  was  held,  as  we  have  seen,®  once  in  six 
months.  Over  all  these  courts  the  lord's  Steward  presided. 
From  the  end  of  the  thirteenth  century  he  was  generally  a  pro- 
fessional lawyer ;  and  it  is  clear  from  the  very  technical  books 
which  were  written  to  instruct  these  Stewards  in  their  duties 
that  a  professional  lawyer  was  needed.^  In  fact  in  the  sixteenth 
and  seventeenth  centuries,  and  probably  earlier,  court  keeping 
was  a  useful,  and  a  not  wholly  unremunerative  employment  for 
the  youthful  barrister.  Sir  James  Whitelocke,^®  the  future  chief 
justice  of  Chester  and  judge  of  the  King's  Bench,  began  his  legal 
practice  by  acting  as  the  Steward  of  the  manors  of  St.  John's 


'  Above  58 ;  voL  iii  c.  i  §  i.  '  Above  59. 

*Vol.  ii  Bk.  iii  c  4;  vol.  iii  c.  i  §  10. 

« lUd. 

>See  Pepys  Diary  (Ed.  Wheatley)  ii  360-361,  and  iii  280-281  for  an  account  of 
a  litigation  in  a  manor  court  in  1 662-1663  as  to  some  copyholds  in  which  Pepys  was 
interested. 

•Above  135-137. 

7  Above  135, 137 ;  and  for  fuller  details  see  vd.  ii  Bk.  iii  c.  4 ;  vol.  iv  Bk.  iv 
Ft.  I.  c.  I ;  for  the  common  field  system  see  vol.  ii  Bk.  ii  Ft.  II.  |  3. 

•  Above  136. 

*  P.  and  M.  i  580 ;  a  case  is  there  cited  in  which  the  post  was  offered  to  Sir 
J.  Stonore  who  had  been  a  royal  justice. 

'•  For  some  account  of  Wiitelocke  see  vol.  v  Bk.  iv  Ft.  I.  c  5. 
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* 

College,  Oxford,  of  which  he  was  a  member.^  Sir  Francis 
North,  the  future  chief  justice  of  the  Common  Fleas  and  Lord 
Keeper,  began  his  legal  practice  by  acting  as  the  Steward  of  the 
manors  of  his  grandfather.*  His  brother,  Roger  North,*  has 
explained  why  court  keeping  was  so  useful  to  young  practitioners 
as  an  introduction  to  practice.  Besides  accustoming  a  man  to 
transact  business  and  to  deal  with  different  kinds  of  men,  it 
gives,  he  says,^  an  excellent  training  in  the  actual  working  of 
many  different  branches  of  the  law.  "All  the  business  of  court 
keeping  depends  on  the  fundamental  institution  of  our  laws. 
As  the  crown  law  holds  in  the  court  leet,  which  is  a  sort  of  eyre, 
and  as  that  eyre  is  a  view  of  a  small  vill,  so  the  ancient  eyre  was 
a  view  of  a  larger  extent,  as  of  a  whole  country  or  forest*  The 
nature  and  distinction  of  the  court,  and  suitors,  which  was  the 
original  of  trials  by  jury* — ^the  county  being  drawn  into  small 
inquests,  who  in  the  ancient  eyres  attended  in  a  body,  and 
answered  for  all  facts  in  the  country.  So  in  the  franchise  of  the 
leet  the  court  is  informed  by  the  suitors  .  .  .  and  then  the 
court  judges  and  inflicts  the  penalties  according  to  law.^  Then 
the  nature  of  inquests  and  offices,  the  tenderness  in  capital  cases, 
in  which  the  suitors  and  court  are  but  an  inquest  to  certify  but 
not  try.  And  this  small  and  despised,  or  rather  antiquated, 
jurisdiction  of  the  leet  gives  any  student  a  handle  to  inform 
himself  of  the  ancient  constitution  and  nature  of  the  English 
government  and  jurisdictions.  The  Copyhold  Court,  which  is 
called  the  court  Baron,  instructs  him  in  titles,  and  the  way  of 
examining  them,  through  all  the  mutations,  and  to  see  if  they 
cohere,  and  to  spy  out  defects  and  cure  them.  And  also  to  ac- 
commodate the  business  for  poor  men,  who  are  governed  by 
Mr.  Steward.  He  will  have  the  mortgaging  and  discharging 
mortgages ;  entailing  and  barring  entails ;  settling  jointures,  and 
examining  feme-coverts  who  join  to  convey,  all  which  is  work- 
ing in  the  porch  of  the  law,  in  order  to  be  fit  to  enter  the  sacred 
temple  of  it  .  .  .  The  court  Baron,  in  the  genuine  sense,^  is  the 
court  of  lord's  jurisdiction  in  his  manor,  and  holds  plea  of  all 
land  held  of  the  manor,  and  in  debt  under  40s.,  and  may  be 
held  from  three  weeks  to  three  weeks,  wherein  the  process  is 
after  the  model  of  the  ancient  common  law,  and  the  knowledge 

^  **  At  Michadmas  i6ox  the  colledge  of  St.  John  in  Oxon.  bestowed  on  me  the 
steward^ip  of  thear  lands/*  Whitelocke,  Liber  Famdicns  (C.S.)  15. 

*  Lives  of  the  Norths  i  29-30. 

'  For  an  account  of  Roger  North  see  vol  vi  Bk.  iv  Pt.  L  c  8. 

*  Lives  of  the  Norths  iii  107-108. 

*  For  the  p^eral  eyre  see  below  265-273 ;  for  the  forest  eyre  see  above  98, 99. 

*  For  the  jury  see  below  312.  ^  See  above  78,  79. 

"  Notice  that  North,  who  got  his  knowledge  from  practice,  hardly  recognises 
the  distinction  between  court  Baron  and  court  Customary. 
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how  to  conduct  such  a  court  fits  a  man  to  be  a  practiser  even  at 
the  Common  Pleas  Bar.  For  all  which  reasons,  and  more,  it  is 
most  advisable  to  put  a  young  man  destined  for  the  law  upon 
court  keeping,  and  fill  him  with  this  sort  of  business  as  much  as 
may  be." 

Roger  North's  description  seems  to  tell  us  that  in  the  latter 
half  of  the  seventeenth  century  the  manorial  court,  though  de- 
cadent, was  still  a  living  institutioa^  But  in  the  eighteenth 
century  it  rapidly  decayed.  Personal  actions,  if  begun  there, 
were  generally  transferred  to  the  courts  of  common  law ;  and  so 
it  declined  in  the  same  way  and  for  the  same  reasons  as  the 
communal  courts.'  The  leet  jurisdiction,  as  we  have  seen,  be- 
came gradually  obsolete'  The  litigious  business  connected  with 
copyholds  was  generally  taken  to  the  royal  courts.  All  that 
was  left  to  the  court  was  copyhold  conveyancing  business,  be- 
cause it  was  only  in  the  court  customary  that  the  necessary 
formalities  of  surrender  and  admittance  could  take  place.^  The 
manor,  so  says  the  law,  cannot  exist  without  freeholders;  but 
copyhold  conveyancing  business  is  all  that  is  left  to  its  court — 
a  court  which  can  be  held  by  the  steward  or  deputy-steward 
out  of  the  manor,  and  with  no  single  tenant  present.^  Such  a 
court  is  truly  the  vanishing  point  both  of  feudal  and  of  manorial 
jurisdiction. 

IV.  The  New  County  Courts 

By  the  end  of  the  fifteenth  century  the  central  courts  of 
common  law  had  definitely  established  their  superiority  over 
the  local  courts — communal,  franchise,  feudal,  and  manorial. 
Some  of  these  local  courts  then  had  many  centuries  of  active 
life  before  them  ;  but,  from  the  fifteenth  century  onwards,  they 
tended  to  grow  weaker,  and  the  forces  making  for  a  centralized 
judicial  system  tended  to  grow  stronger.  The  new  courts  which 
arose  in  the  sixteenth  century,  such  as  the  Council,*  the  Star 
Chamber,^  the  court  of  Chancery  ®  and  the  court  of  Requests,* 
were  all  centralized  courts.  It  is  true  that  the  needs  of  poor 
suitors,  upon  whom   this  centralized  judicial   system   pressed 

^  For  some  details  of  the  courts  which  he  held  see  Lives  of  the  Norths  iii  io8- 
T09. 

'  Bl.  Comm.  iii  33-35 ;  for  some  exceptional  cases  in  which  the  court  continued 
to  act  as  a  court  for  the  collection  of  petty  debts  see  Webb,  The  Manor  and  the 
Borough  1x9  n. 

•Above  136-137. 

*  P.  and  M.  i  578-579 ;  it  was  no  doubt  for  this  reason  that  the  notion  of  a 
customary  manor,  aoove  183,  was  evolved. 

*  57»  58  Victoria  c.  46  §§  8a-8j.  •  Below  493-496,  502. 
'  Below  496-502.                 "  Below  409-413.  •  Below  413-416. 
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hardly,  were  supposed  to  be  met  by  the  establidunent  at  the 
beginning  of  the  sixteenth  century  of  die  court  of  Rei)uests ;  ^ 
that  Wales  had  its  separate  judicial  system  ; '  and  that  the 
Councils  of  Wales  and  the  North  *  provided  local  judicatures^ 
But  the  court  of  Requests  disappeared  after  the  Great  Rebdlion  ;  ^ 
the  Council  of  the  North  was  abolished  in  1641,^  and  the  Council 
of  Wales  in  1688  ;*  and  the  separate  judicial  system  of  Wales 
disappeared  in  1830.^  At  th^  banning  of  the  nineteenth 
century  the  English  judicial  system  was  probably  more  com- 
pletely centralized  than  any  in  Europe.  With  the  exception  of 
the  petty  criminal  business  entrusted  to  the  justices  of  the 
peace,^  practically  all  the  judicial  work  of  the  country  was  done 
by  the  judges  of  the  common  law  courts,  the  Lord  Chancellor  or 
the  Master  of  the  Rolls  and  the  judge  of  the  court  of  Admiralty. 

The  evils  of  this  excessive  centralization  were  obvious.  To 
the  poor  man  it  was  almost  a  denial  of  justice,  since  it  made  the 
recovery  of  a  small  debt  a  piece  of  extravagance  which  only  the 
very  rich  or  the  very  litigious  could  think  of  incurring.  And  so 
we  find,  from  the  end  of  the  fifteenth  century  onwards,  that  com- 
plaints were  made  of  the  absence  of  efficient  local  courts,  and  that 
measures  were  proposed  and  sometimes  carried  to  create  them. 

At  the  end  of  the  fifteenth  century  the  Venetian  ambassador 
considered  that  the  great  prevalence  of  crime  in  England  was 
due  to  the  excessive  centralization  of  criminal  justice.^  In  the 
sixteenth  century  London  had  by  an  act  of  the  common  council, 
established  a  small  debt  court,  which  was  placed  upon  a  legal 
basis  by  a  statute  of  1606.^*  At  the  beginning  of  the  seventeenth 
century  the  l^islature  had,  as  we  have  seen,  tried  in  vain  to 
prevent  the  bringing  of  petty  actions  in  the  common  law  courts.** 
In  the  county  of  Chester,  it  would  seem,  the  county  court  was 
still  effident  because  writs  of  Justicies  ^  enabled  the  sheriff  to 
hear  actions  when  the  amount  at  issue  was  over  40s.  in  value. 

'  Below  412.  '  Above  1 18-128.  '  Below  502-503. 

«  Below  416.  •  Below  515.  •  Above  127. 

^  Above  15X-Z32.  *  Below  285-298. 

*  **  Perhaps  this  great  preN-alence  of  crime  might  have  been  belter  prevented,  had 
not  fiormer  kings  condensed  the  criminal  jurisdiction  onder  one  head,  called  the  Chief 
Justice,  who  has  the  supreme  power  over  punishment  by  death.  This  officer  either 
goes  himself^  or  sends  his  lieutenants  or  commissioners  at  least  twke  a  year  all  over 
the  kingdom,  but  still  more  frequently  to  London,  to  put  the  unfiortunate  criminals 
to  death ;  and  it  is  scarcely  possible  that  one  person  dioold  suffice  fior  so  great  an 
extent  of  country,  though  the  arrangements  are  as  good  as  possible,**  Italian  Rela- 
tion of  England  (C.S.^  56 ;  the  descnption  is  not  very  accurate,  but  it  shows  that  the 
centralization  of  justice  in  England  had  already  impressed  an  intelligent  foreign 
observer. 

1*  3  James  I.  c.  15 ;  its  constitution  was  amended  by  14  George  II.  c  10. 

"Above  74. 

^  For  this  writ  see  above  73,  and  App.  VI. 
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There  were  loud  complaints  when  difficulties  were  put  in  the  way 
of  the  issue  of  these  writs,  and  the  county  in  1639- 1640  petitioned 
the  king  for  the  restoration  of  the  old  custom.^  Under  the 
Commonwealth,  among  the  drafts  of  Acts  prepared  by  the  Com- 
mittee appointed  in  1653  for  the  reform  of  the  law,  was  a  draft 
in  which  it  was  proposed  to  establish  in  each  county,  courts  to 
hear  civil  actions  (other  than  actions  in  which  the  title  to  land 
came  into  question,  or  actions  for  conspiracy  or  slander,  or  certain 
actions  against  executors)  in  which  the  amount  in  issue  did  not 
exceed  £4.  The  court  was  to  consist  of  five  persons  chosen  by 
the  justices  of  the  peace  out  of  a  list  of  ten  presented  by  the 
grand  jury ;  and  the  persons  selected  were  to  be  compellable  to 
serve  No  professional  lawyer  was  to  be  retained  in  any  case^ 
Similar  suggestions  were  made  by  writers  of  this  period ; '  and 
these  or  similar  proposals,  unlike  most  of  the  other  proposals 
for  l^islative  reforms  brought  forward  in  the  Commonw^ilth 
period»^  were  not  dropped  at  the  Restoration. 

At  the  b^inning  of  Charles  IL's  reign  numerously  signed 
petitions  asked  for  the  re-establishment  of  the  Councils  of  Wales 
and  the  North  in  order  that  these  distant  parts  of  the  kingdom 
might  get  the  benefit  of  a  local  judicature^  In  1664-1665  the 
crown  created  a  court  of  Record  for  Stepney  and  Hackney  to 
try  cases  where  the  amount  in  issue  did  not  exceed  ;^5.^  But 
the  power  of  the  crown  to  erect  courts  of  Record  by  its  preroga- 
tive was  doubtful ;  and,  after  the  Revolution,  places  which  wanted 
to  obtain  such  a  court  applied  to  Parliament  for  special  Acts. 
In  1689,^  1690,^  and  1691-1692*  bills  for  this  purpose  passed 
the  House  of  Commons,  but  were  rejected  by  the  House  of  Lords. 
Why  the  House  of  Lords  rejected  them  is  not  very  clear ;  but 

^S.P.  Dom.  1639-1640,  249,  ccccxxxix  i. 

'  Somers'  Tracts  vi  z84-z86. 

>  See  Gary,  Present  Sute  of  England  Harl.  Miscel.  iit  559 ;  Shepherd,  England's 
Balm  63. 

*  Below  428.434 ;  Bk.  iv  Ft.  I.  c.  6. 

^S.P.  Dom.  i66o.i66i  16,  i  151 — petition  by  the  grand  juries  of  the  Northern 
counties  for  the  re-establishment  oriT  the  court  at  York  on  the  ground  that  **  subjects 
have  to  travel  250  miles  to  obtain  their  rights  on  a  trivial  matter; "  ibid  1661-1662 
36,  xxxtx  40-47 — petitions  to  re-establish  the  Council  of  V/^ales  and  the  Marches ;  in 
i66z  and  1661-1662  bills  to  establish  a  court  at  York  were  before  the  House  of  Lords, 
but  they  failed  to  pass,  Hist.  MSS.  Com.  Seventh  Rep.  PL  I.  250,  154 ;  Reid,  op. 

cit.  454-457- 

'S.P.  Dom.  1664-1665  z^,  cii  92;  in  1661-1662  (S.P.  Dom.  1661-1662  171,  xlv 
20)  there  was  a  petition  by  Sir  J.  Robinson,  the  lieutenant  of  the  Tower,  for  the 
estabUshment  in  the  London  suburbs  of  courts  on  the  model  of  that  established  by 
the  Act  of  x6o6 ;  but  thepetition  was  not  wholly  disinterested  as  he  wanted  to  get  the 
right  to  nominate  the  oracers  of  these  courts  **  to  gratify  loyal  sufferers  therewith. 

7  Hist.  MSa  Com.  Twelfth  Rep.  Pt  V.  388  na  195— Norwich ;  a  similar  bill 
passed  in  ztoi,  Z2,  13  William  IIL  c  7. 

"  Ibid  Thirteenth  Rep.  Pt  V.  218  no.  363— Southwark. 

*Ibid  Fourteenth  Rep.  Pt  VI.  8  na  516— Westminster. 
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possibly  it  was  influenced  by  the  same  sort  of  arguments  as  those 
which  were  used  in  a  petition  addressed  to  the  House  of  Com- 
mons in  1675-1676  a^^ainst  a  bill  for  the  erection  of  a  court  of 
conscience  at  Westminster.^  In  this  petition  these  courts  were, 
criticised  on  the  grounds  that  they  interfered  with  existing  local 
courts  such  as  the  court  Baron,  that  trial  by  jury  was  not  allowed 
in  them,  that  they  were  staffed  by  unlearned  men,  that  there  was 
no  appeal  from  their  decisions,  that,  as  the  parties  were  allowed 
to  give  evidence,  perjury  would  be  encouraged,  that  it  was  de* 
rogatory  to  persons  of  quality  to  be  brought  before  a  court  pre- 
sided over  by  shopkeepers.  These  criticisms  were  obviously  of 
the  most  flimsy  sort ;  but  they  were  the  kind  of  criticisms  that 
would  have  met  with  a  good  deal  of  &vour  from  the  House  of 
Lords  of  that  period. 

In  the  eighteenth  century  the  need  for  these  courts  was  so 
obvious  that  the  opposition  of  the  House  of  Lords  was  overcome.^ 
Courts  of  Conscience  or  courts  of  Request  as  they  were  sometimes 
called,  framed  on  the  model  of  the  Lcndon  court,  were  established 
in  many  large  towns.'  Their  jurisdiction  was  limited  to  actions 
for  debt  where  the  amount  at  issue  did  not  exceed  40s. ;  and  the 
judges  proceeded  in  a  summary  way  by  means  of  the  examina- 
tion of  the  parties  as  well  as  of  witnesses.  They  were  successful 
courts.  It  was  said  at  the  end  of  the  eighteenth  century  by  a 
judge  of  fifteen  years'  experience  in  the  Birmingham  court  that 
1 30  cases  a  week  were  decided  there.^  Blackstone  admitted  the 
need  for  them ;  ^  but  he  did  not  altogether  approve  of  the  courts 
already  established  because  they  did  not  try  cases  by  jury,  and 
in  other  respects  departed  from  the  procedure  of  the  common 
law.^  In  spite,  however,  of  Blackstone's  disapproval  it  is  clear 
from  a  return  made  to  the  House  of  Commons  in  1839  that,  of 

» S.P.  Dom.  1675.1676  86. 

'The  reasons  ior  erecting  these  courts  were  forcibly  stated  in  a  petitioo  of  the 
inhabitants  of  Southwark  to  the  House  of  Lords  in  1690—**  A  Conrt  of  Conscience 
within  the  City  of  London  being  found  by  above  Z20  years*  experience  of  great  use 
and  advantage  to  all  the  inhabitanu  of  the  said  city ;  and  to  have  prevented  many 
thousand  Cstmilies  from  ruin;  and  the  borough  of  Southwark  .  .  .  being  grown 
highly  populous  and  the  multitudes  oi  seamen,  watermen,  handicraft  and  labooring 
men,  with  other  poor  inhabiting  therein,  who  for  want  of  the  like  good  establishment 
are  daily  undone  by  suits  in  law  for  small  debts,  and  their  persons  thrown  into  prison 
to  the  ruin  of  them  and  their  families,  the  great  decay  of  trade  and  a  vast  expense  to 
petitioners  and  the  other  inhabitants  for  their  support  and  maintenance,"  Hist.  MSS. 
Com.  Thirteenth  Rep.  Pt.  V.  222  no.  364. 

>B1.  Comm.  iii  81-83,  ^^  °-  ^/  ^^  name  *'  court  of  Request  **  is  evidently  de- 
rived from  the  court  which  dealt  out  ecjuity  to  poor  suitors,  below  412 ;  and  ct  Sdcct 
Cases  in  the  Court  of  Request  (S.S.)  liii,  liv. 

^Hntton,  Coorts  of  Request  11  (Ed.  1787). 

**'The  anxious  desire  that  has  been  shcn^m  to  obtain  diese  several  Acts  proves 
clearly  that  the  nation  in  general  is  truly  sensible  of  the  great  inconvenience  arising 
from  the  disuse  of  the  andent  hundred  and  county  courts,**  Comm.  iii  82. 

•Ibid. 
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all  the  existing  local  courts,  these  courts  of  Request  were  the 
most  effective.^  There  were  many  local  courts  in  England  at 
that  date,  as  a  return  made  to  the  House  of  Commons  in  1840 
shows.'  But,  with  the  exception  of  these  courts  of  Request,  they 
were  for  the  most  part  merely  the  debris  of  past  centuries ;  and 
many  of  them  had  hardly  more  than  a  nominal  existence. 

Although  these  courts  of  Request  did  useful  work  they  were 
not  the  direct  lineaj  ancestors  of  the  new  county  courts.  Their 
direct  lineal  ancestors  are  the  new  county  courts  for  Middlesex, 
which  were  established  by  a  statute  of  1750.*  They  were  courts 
held  in  every  hundred  of  Middlesex  by  the  county  clerk.  The 
cases  were  tried  by  the  county  clerk  and  a  jury  of  twelve  free- 
holders in  a  summary  way.  The  amount  at  issue  in  the  cause 
was  not  to  exceed  40s.  This  was  the  plan  which  Blackstone 
considered  to  be  ''entirely  agreeable  to  the  constitution  and 
genius  of  the  nation,"  and  wished  to  see  introduced  throughout 
England.  But  it  was  not  till  1 846,  more  than  seventy  years  after 
Blackstone  wrote,  that  this  suggestion  was  carried  into  effect. 
The  Act  of  1 846  ^  solved  the  problem  which  had  troubled  the 
l^islature  for  three  centuries  by  creating  an  entirely  new  set  of 
courts ;  and,  **  agreeable  to  the  constitution  and  genius  of  the 
nation/'  it  provided  for  these  courts  a  name  and  style  of  great 
antiquity.  "  Whereas,"  runs  the  Act,  "  the  county  court  is  a 
court  of  ancient  jurisdiction,  having  cognizance  of  all  pleas  of  per- 
sonal actions  to  any  amount  by  virtue  of  a  writ  of  justicies  issued 
in  that  behalf ;  and  whereas  the  proceedings  in  the  county  court 
are  dilatory  and  expensive,  and  it  is  expedient  to  alter  and  regu- 
late the  manner  of  proceeding  in  the  courts  for  the  recovery  of 
small  debts  and  demands  (i.e.  the  courts  of  Request)  and  that  the 
courts  established  under  the  recited  Acts  of  Parliament  .  .  . 
should  be  holden  after  the  passing  of  this  Act  as  branches  of  the 
county  court,"  it  is  enacted  that  certain  county  courts  of  a  new 
model  be  established. 

With  the  manufacture  of  history  we  touch  the  limits  of  even 
a  sovereign  legislature.  These  new  tribunals  have  the  name 
alone  of  the  ancient  county  court  Their  powers,  their  jurisdic- 
tion, their  procedure  are  as  modem  as  the  courts  themselves. 
But,  even  in  the  modern  statutes  which  create  them,  we  can  see 
traces  of  the  period  when  there  were  many  local  courts  of  various 


^  Parlt.  Papers  1839  xlii  259,  which  gives  the  statistics  of  cases  heard  in  those 
courts  in  the  3rears  1835,  1836,  and  18^7 ;  cf.  ibid  225,  265,  30Z  for  corresponding 
statistics  of  cases  heard  in  the  county,  hundred,  and  borough  courts. 

*Ibid  1840  xli  556-557;  see  the  list  of  these  courts  taken  from  this  return  in 
App.  XXVIII. 

>  23  George  II.  c.  33  ;  Bl.  Conun.  iii  82*83.  ^  9,  10  Victoria  c.  95. 
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kinda  If  the  name  of  these  new  courts,  and  the  preamble  to  the 
statute,  takes  us  bade  to  the  old  conununal  courts,  the  saving  to 
the  lords  of  certain  manors,  hundreds,  and  liberties  of  the  right  to 
make  the  first  appointment  to  the  post  of  county  court  judge,  and 
the  proviso  that  such  lords  may  surrender  their  jurisdiction,  take 
us  hack  to  the  days  when  private  jurisdiction  was  a  competitor  to 
royal  justice.^ 

Under  this  Act  England  and  Wales  are  divided  into  500  dis- 
tricts^ These  districts  are  divided  into  fifty-nine  circuits.  As  a 
general  rule  each  circuit  has  a  judge,  and  each  district  has  a 
court  held  at  least  once  a  month.  The  judges  are  appointed  by 
the  Lord  Chancellor,  and  must  be  barristers  of  at  least  ten  years' 
standing.  The  judge  may  determine  all  questions  of  law  and 
fact  But  if  the  amount  at  issue  is  over  £$  either  party  may  re- 
quire a  jury  of  five ;  if  the  amount  is  under  that  sum  the  judge 
may  in  his  discretion  allow  a  jury  on  the  application  of  either 
party.* 

The  chief  object  of  the  Act  of  1846  was  to  create  courts  for 
the  more  easy  recovery  of  small  debts.  Their  jurisdiction  was 
limited  to  cases  where  the  debt  or  damage  claimed  did  not  ex- 
ceed j^20.  Certain  classes  of  action  they  were  altogether  pre- 
vented from  entertaining.  But  the  courts  succeeded  so  well  that 
successive  Acts  have  added  successive  powers,  until  it  has  become 
possible  to  describe  the  county  court  judge  as  a  "  judicial  beast 
of  burden,"  and  the  county  court  as  the  "  devil  "  of  the  High 
Court.'  Under  the  consolidating  Act  of  1 888,  and  the  amending 
Act  of  1903  *  the  county  courts  can  entertain  any  commcMi  law 
action  with  the  consent  of  both  parties ;  any  action  founded  on 
contract  (except  breach  of  promise  of  marriage)  or  any  action 
founded  on  tort  (except  libel,  slander  or  seduction)  up  to  the 
limit  of  j^ioo;  and  any  question  as  to  the  title  to  lands,  tene- 
ments or  hereditaments  if  the  annual  value  of  the  property  does 
not  exceed  ;£^ioa  They  have  Equity  jurisdiction  if  the  cause 
of  action  does  not  exceed  jf'soo ;  Prolate  jurisdiction  if  the  estate 
in  question  does  not  exceed  i^200  personalty  and  j^300  realty. 
They  have  jurisdiction  in  replevin  and  bankruptcy  to  any  aax>unt 
In  actions  on  contract,  transferred  from  the  High  Court,  they 
have  jurisdiction  up  to  ;(^ioo ;  in  actions  on  tort,  similarly  trans- 
ferred, they  have  jurisdiction  to  any  amount  They  can  wind 
up  all  companies  whose  capital  does  not  exceed  £10,000.^ 
Some  county  *  courts  have  Admiralty  jurisdiction  in  certain  cases 

»  9, 10  Victoria  c  95  SS  It,  13, 14 ;  51,  52  Vktoria  c  43  §  6. 

*  L.Q  J(.  in  I-X3.  '  Hitd  vn  346>348«  350. 

*  5X«  52  Victoria  c  43 ;  3  Edward  VIL  c.  42 ;  cp.  L.Q.R.  ▼  3  ;  vii  346-348. 
*8  Edward  VIL  c  69 1  Z31  (3). 

•31,  3a  Victoria  c  71 ;  57,  58  Victoria  c.  fio  1 547. 
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— generally  if  the  amount  at  issue  does  not  exceed  ;6'300.  In 
addition  to  this  other  Acts  have  given  them  duties  of  a  very 
heterogeneous  kind.^  Statistical  tables  and  diagrams  show  that 
by  far  the  larger  number  of  cases  decided  in  this  country  are 
settled  in  the  new  county  courts.* 

Such  has  been  their  success  that  schemes  of  reorganization 
and  reform  have  been  proposed  A  reorganization  of  jurisdiction 
involving  a  further  division  between  petty  and  important  cases, 
and  a  rearrangement  of  the  circuits  according  to  the  latest  census 
tables  and  Bradshaw  have  been  advocated'  But  over  schemes 
which  belong  to  the  future  the  historian  has  no  jurisdiction. 

^  See  the  list  of  fifty-five  Acts  in  Lord  Halsbnry's  Laws  of  England  viii  625-691. 
^NintUenth  Cintury  (October  1897)  574,  575. 

"  L.Q.R.  iii  3  5  V  6-10 ;  vii  350-353 ;  ix  321-330 ;  xxii  127  (1906) ;  Edinburgh 
Revitw  cczxv  3x9,  an  article  on  Economy  in  Law. 
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CHAPTER  III 

THE  SYSTEM  OF  COMMON  LAW  JURISDICTION 

IN  this  chapter  soine  account  will  be  given  of  the  courts, 
central  and  local,  which  administered  the  common  law  after 
the  older  local  courts  had  decayed ;  and  of  the  great  distinc- 
tive feature  of  the  system  of  common  law  jurisdiction — the  jury. 
This  subject  will  be  dealt  with  under  the  following  heads :  the 
Common  Law  Courts  ;  the  Itinerant  Justices ;  the  Justices  of  die 
Peace ;  the  Jury. 

L  The  Common  Law  Courts 

The  commonjaw  courts  were  royal  courts  and  the  judges  of 
these  courts  jgere  royal  justices.  From  these  facts  three  conse- 
"quehcesnollowed :  (i^_Th^  king  had  a  large  control  over  fht^ 
business  before  the  court  We  have  seen  that  in  earjy  jays  the 
klng_actuallydecided  cases ;  and  there  are  instances^ot  this 
practice  in  Henry  IIL,  Edward  L,  and  Edward  IL's  reigns.* 
But,  when  Fortescue  wrote  at  the  end  of  the  fifteenth  century,  it 
had  ceased  to  be  usual ; '  and  Ccdce  merely  stated  the  existing 
practice  in  answer  to  James  l.'s  claim  to  decide  cases  for  himself.' 
But,  though  the  king  could  no  longer  take  an  active  part  in  the 
proceedings  of  courts  of  law,  he  had  many  privileges  and  prero- 
gatives in  relation  to  such  proceedings.  It  was  claimed  for  him 
in  James  L's  reign  that  he  rni^lff  ppr#>mpfori|y  interff^e  t^  <^p 

_  in  any  common  law  court  by  the  writ  Rez€  Tnconsulto.^ 
'^ezx  that  he  could  sue  in  what  court  he  pleased  ;  and  in 
addition  he  had  other  smaller  procedural  advantages.^  The  right 
of  the  Attorney  or  Solicitor-General  to  reply  in  a  criminal  case, 
though  the  prisoner  has  called  no  witnesses,  is  one  of  the  best- 

I  Above  34 ;  Madox  i  loo ;  ii  xo,  zi ;  Rilgrave,  Commonwealth  i  292. 
'  De  Laaoibtis  c.  viii ;  Gardiiier,  Histofy  of  England  ti  39 ;  below  207. 
'  Case  of  Prohibitions  (1608)  12  Co.  Rep.  63,  64 ;  see  the  passage  cited  below 
207  n.  7;  cl  3  S.T.  942. 

^  Brownlow  v.  Mtchil  (1615)  3  Bak.  32 ;  Bacon*s  Works  vii  683-725. 
*  Ibid  693,  604,  700-702. 
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known  illustrations  of  that  "  garland  of  prerogatives  "  ^  which  the 
older  law  gave  to  him.  (2)  The  judges  held  thejr  fhfflf^«  ac^ 
rule  during  the  royal  pleasure.'  The  manipulation  of  the  bench 
by  the  Stuarts  ied  to  the  clause  in  the  Act  of  Settlement  which" 
provided  that  the  judges  should  hold  office  ''quamdiu  se  bene 
gesserint  ;'*  but  that  it  should  be  lawful  for  the  crown  to  remove 
them  on  an  address  by  the  two  Houses  of  Parliament'  (3)  Un- 
til the  beginning  of  the  eighteenth  century  they  vacated  their 
offices  on  the  demise  of  the  crown.  But  an  Act  of  Anne  pro- . 
vided  that  the  judges,  with  other  officers  of  the  crown,  should 
continue  to  hold  their  offices  for  a  space  of  six  months  after  the 
demise  of  the  crown  ;  *  and  an  Act  of  George  IIL's  reign  ^  pro- 
vided that  the  judges'  tenure  of  office  should  be  unafilected  by 
the  demise  of  the  crown. 

In  this  section  I  shall  trace  the  history  @  the  three  common 
law  courts — Common  Pleas^  "^^ing's  Benrh^  and  Rxchegyjgr  ;c^ 
the  Court  of  pyheguer  rimm^yr ;  and  (ot)  the  official  step's  of 
tbes^  courts! 


TA€  Court  of  Common  Pleas 

We  have  seen  that,  at  the  end  of  John's  reigns  there  was  a 
clyr  separation  between  the  court  which  was  fixed ,  aJt.a-Cactein 

pjacy  to  ^gar  '^9"^"^PP  plf^aq,  arur"fKff   rniTrf   wtiirti    foll<>wed   the 

icings  yrith  jurisdiction  over  both  common  pFeas  and"  p]eis  of  the 
crown.*  But  the  two  courts  were  "not  then  completely  distinct 
Thei  e  were  not  as  yet  two  distinct  bodies  ot  judges  witn  distinct 
duties.  The  distinction  would  seem  almost  to  depend  upon  the 
accident  of  there  being  a  king  to  follow.  During  the  minority 
ofjienryllL  there  could  not  be  a  court  heI3^  coram  rege  ;  and 
soT  as  the  king's  presence  was  not  as  yet  a  legal  fiction,  one  court 
tried  all  cases.  When  Henry  attained  his  majority  in  1224,  the 
distinction  between  the  two  divisions  of  the  Curia  Regis  again 
appeared.     We  find  a  further  and  more  distinctive  mark  of  the 

1  '*  In  the  pleadineB  and  proceedings  themselves  of  the  king's  suits,  what  a  gar- 
land of  prerogatives  does  the  law  put  upon  them,**  Bacon*s  Works  vii  693 ;  see 
Bk.  iv  Pt.  II.  c.  6  §  I. 

*  The  commissions,  however,  of  the  Chief  Baron  and  other  Barons  of  the  Ex- 
chequer  were  always  **  anamdin  se  hene  gesserint,**  Coke,  Fourth  Instil.  117;  this 
was  made  the  rule  for  all  the  judges  in  1648,  Acts  and  Ordinances  of  the  Common- 
wealth i  1226-1327;  and  after  the  Restoration  some  of  the  judges  were,  for  a  short 
time,  appointed  on  similar  terms,  Foss,  Judges  vii  4. 

'  12,  Z3  William  III.  c.  2  §  3  ;  for  a  BiU  of  1691-2692,  containing  similar  pro- 
visions, which  failed  to  secure  the  royal  assent  see  Hist  MSS.  Com.  Fourteenth  Rep. 
Pt.  VI.  76  no.  565. 

*  6  Anne  c.  7  §  8. 

*  I  Georee  III.  c.  23.  Before  the  statute  i  Edward  VI.  c  7  all  actions  were 
discontinued  oy  the  demise  of  the  crown,  and  it  was  necessary  to  b^n  them  afresh. 

*  Above  5a-53- 
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separation  of  the  two  courts  in  the  fact  that,  from  this  time  on- 
wards, they  recorded  their  proceedings  on  separate  rolls  For 
the  court  held  before  the .^ing  himself  there  are^the  "Coram 
Rege/and  for  the  court  of  Common  Pleas  th^r^  MS  tbft  V^^ 
Tgtanco"  roHs.^  A  repor£e3^case  of  1237'^  shows  that  the  dis- 
tinciion  between  the  two  courts  was  then  well  recognized. 
G.  Marescallus  was  summoned  to  warrant  the  title  to  certain 
manors  which  the  king  was  claiming  against  John  Marescallus. 
He  pleaded  that  this  was  a  common  plea,  and  could  not  therefore 
be  heard  "  coram  rege "  in  the  court  which  followed  the  king. 
The  court  held  that  this  was  not  a  common  plea  because  it 
touched  the  person  of  the  king  and  crown.'  Bracton  says  that 
the  king  has  several  courts  ;  *  and  Britton  ^  and  Fleta  •  mention 
the  Bench  as  a  separate  court  In  1272  a  separate  <"hi^f  JM-^^yV*^ 
of  the  Common  Pleas  wasapTOmtSj  From  that  date  the 
separation  was  complete.  It  is  true  that  even  in  Edward  I.'s 
reign  it  is  not  alwayT  possible  to  distinguish  the  court  to  which 
the  different  judges  belonged.^  It  is  tnie  also  that  the  jurisdic- 
tion of  the  court  was  not  then  in  all  points  the  same  as  that 
which  it  afterwards  possessed — "the  special  competence  of  each 
court  is  only  vaguely  defined."*     But  it  is  a  court  which  has  a 

s 

this  court*" 

agna  Carta  provided,  as  we  have  seen,  that  the  court  should 
sit  at  some  fixed  place.  That  place  was  usually  Westminster  ; 
but  it  occasionally  sat  elsewhere.     In  1337  and  1392  it  was  at 

^  Select  Pleas  of  the  Crown  (S.S.)  xvi-xix ;  Bracton*8  Note  Book  i  56-59 ; 
P.  and  M.  i  1 77 ;  Foss  ii  178 ;  Madox  i  793 ;  vol.  it  Bk.  iii  c.  2. 

^  Plac.  Abbrev.  105  a ;  S.C.  Bracton's  Note  Book,  case  1220 ;  and  d  ibid 
case  12x3 ;  and  a  case  of  1302,  noted  in  Plac.  Abbrev.  244  a,  where  "  Petms  de 
Corbet  dicit  quod  placttum  de  dote  est  commune  placitum  et  communia  pladta  non 
debent  pladtari  in  banco  illo.'* 

'  It  may  perhaps  be  re^^arded  as  an  early  application  of  the  role  that  the  king 
may  sue  in  what  court  he  likes. 

*  Ff.  105  b,  Z08  a ;  these  passages  are  cited  below  204  n.  5. 

'"There  be  justices  remaining  constantly  at  Westminster,  or  at  such  other 
place  as  we  shall  be  pleased  to  oroain,  to  determine  Common  Pleas  according  as 
we  shall  authorise  them  by  our  writs ;  and  these  justices  shall  have  record  of  the 
proceedings  held  before  them  by  virtue  of  our  writs,**  i  5. 

•ii.  27;  34. 

"^  Gilbert  de  Preston,  Dugdale,  Grig.  Jurid.  39 ;  Foss,  Judges  iii  20. 

^  Ibid  16,  17.  *  Bracton*s  Note  Book  i  56. 

^^  Ibid  case  zz66  (1235),  **  Et  quia  luit  ostensum  Dom.  Reg.  ex  parte  abbatis 
quod  ipsi  justitiarii  ita  mala  processerunt  vocati  fuerunt  coram  Dom.  Reg.  et  ibi 
cognoverunt  quod  ita  processerunt;**  case  1189  (1236-1237),  the  Abbot  of  Osney 
save  the  king  a  palfrey  to  have  a  case  before  the  Justices  at  Westminster  brought 
before  the  king  and  his  council ;  the  justices  of  either  Bench  might,  however,  assist 
one  another  by  their  advice  even  during  the  course  of  a  case,  Y.B.  13, 14  Ed.  III. 
(R.S.)  xli. 
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York,^  in  1544  it  was  at  St  Albans,^  and  in  1581  it  was  at 
Hertford.^  Indeed  Edward  III.,  when  complaint  was  made  that 
the  Bench  "est  errant  de  Countee  en  Countee  per  tout  le 
Roialme/'  distinctly  declined  to  deprive  himself  of  the  power  to 
order  the  Bench  to  sit  where  he  pleased  ;  ^  and  this  power  is 
clearly  assumed  to  exist  in  a  statute  of  1328.^ 

The  judges  of  the  court  in  the  twelfth  and  earlier  part  of 
the  thirteenth  century  were  royal  clerks ;  but,  in  the  latter  part 
of  the  thirteenth  century  and  in  the  earlier  part  of  the  fourteenth 
century,  these  royal  clerks  were  being  replaced  by  men  who  had ; 
made  their  career  at  the  bar.  Of  the  nineteen  judges  who  staffedj 
the  court  in  the  rdgn  of  Edward  II.  eight  or  nine  were  clerks, 
and  the  rest  were  practising  barristers ;  and  that  the  latter  were 
rapidly  ousting  the  former  is  shown  by  the  fact  that,  with  the 
exception  of  Hervey  of  Staunton  who  became  chief  justice  in 
1326,  no  clerical  judge  was  appointed  after  1316.*  We  shall 
see  that  by  13 16  die  order  of  Serjeants  at  law  had  been  formed. 
This  order  consisted  of  the  leading  practitioners  who  were  pro- 
moted to  be  members  of  the  order  by  the  crown ;  ^  and,  when 
the  judges  ceased  to  be  chosen  from  the  royal  clerks,  they 
naturally  came  to  be  chosen  from  this  order  of  Serjeants,  and 
soon  came  to  be  chosen  solely  from  its  members.^  Probably 
this  rule  began  with  the  court  of  Common  Pleas.  In  the  course 
of  the  fourteenth  century,  it  was  extended  to  the  King's  Bench ; 
but  it  was  not  till  the  latter  part  of  the  sixteenth  century  that 
the  same  rule  was  applied  to  the  court  of  Exchequer.^  By  that 
time,  however,  the  rule  that  only  a  serjeant  could  be  made  a 
judge  had  become  somewhat  of  a  form.  From  the  middle  of 
the  sixteenth  century  onwards  it  became  the  custom  to  make 
any  lawyer,  whom  it  was  desired  to  raise  to  the  bench,  a  serjeant 
at  law,  merely  that  he  might  be  made  a  judge. ^^  But  the  rule 
that  no  one  could  be  made  a  judge  unless  he  was  a  serjeant  was 
not  altered  till  the  Judicature  Act  of  1873." 

The  jurisdiction  of  the  cqiyt  can  be  grouped  under  the  follow- 
ing heads : — 

ly.B.  IX,  12  Ed.  III.  (R.S.)  xxviii;  12,  13  Ed.  III.  (R.S.)  xxxiii-xxxv;  Fobs, 
Jndget  iv  13. 

■Wriothesley's  Chronicle  (C.S.)  i  146.  »i  Co.  Rep.  58  a. 

«2  R.P.  286  no.  hr  (38  Ed,  III.) ;  ibid  311  no.  7  (46  Ed.  III.) ;  Reeves,  H.E.L. 
11298. 

*2  Edward  III.  c.  11. 

<  Tout,  Place  of  Edward  II.  in  English  History  368. 

^  Vol.  ii  Bk.  iii  cc  4  and  5. 

^  Pulling,  Order  of  the  Coif  94 ;  Serjeants  also  had  an  exclusive  right  to  audience 
in  this  court  till  X847,  9,  10  Victoria  c.  54 ;  vol.  ii  Bk.  iii  c.  5  ;  vol.  vi  Bk.  iv  Pt.  I. 
c.  8. 

•  Below  236.  >•  Vol.  V  Bk.  iv  Pt.  I.  c.  5. 

"  361  37  Victoria  c.  66  §  8. 
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(i)  The  first  and  most  important  branch  of  its  jurisdiction 
was  that  exercised  over  fjofp^n^  P^^^f — ^^^^  f?  9^^''  i^frHgP^  ^f * 
tween  subject  and  subject  "  This  court,"  says  Coke,^  "  is  the 
lock  and  key  of  the  common  law  in  common  pleas,  for  herein 
are  real  actions,  whereupon  fines  and  recoveries  (the  common 
assurances  of  the  realm)  do  pass,  and  all  other  real  actions  by 
original  writs  are  to  be  determined,  and  also  of  all  common  pleas 

Vvislxjjand  personal."  The  court  was  the  only  one  of  the  courts 
of  common  law  in  which  real  actions  and  the  older  personal 
actions  of  debt  detinue,  account,  and  covenant  could  be  begun ;  ^ 
and  its  jurisdiction  over  them  could  only  be  ousted  by  express 
words  of  exclusion  in  a  charter  or  other  instrument  granting  this 
jurisdiction  to  another  court.^  Its  monopoly  in  this  respect 
lasted  till  the  abolition  of  these  actions  by  statutes  passed  from 
1833-1873.^  But,  we  shall  see  that,  long  before  their  formal 
abolition,  most  of  these  older  forms  of  action  real  and  personal 
had  become  obsolete  ;  ^  that  new  actions  which  could  be  brought 
in  the  King's  Bench  had  taken  their  place ;  ^  and  that  by  means 
of  l^al  fictions  both  »!?f  K^"g'*^  ^^r^  ^^d  thfi  Exchequer  nad 
encroached  both  "upon  the  exclusive  and  upon  the  concurrent 

'jurrs3Tc!I5yi  orttte  court 'over  mixed  and  personal  ^ction&^  It 
was  not,  however,  till  the  middle  of  the  sixteenth  century  that 
the  rivalry  of  the  King's  Bench  and  Exchequer  began  to  affect 
seriously  the  business  of  the  court.  During  the  whole  of  the 
mediaeval  period  the  forms  of  action  were  living  realities ;  and, 
among  these  forms  of  action,  the  real  actions,  in  the  trial  of 
which  the  court  had  an  absolute  monopoly,  were  the  most  lucra- 
tive and  the  most  important^  Then,  too,  the  court,  because  it 
had  become  stationary  before  the  other  courts  of  common  law,® 
attracted  a  large  and  able  bar ;  ^^  and  this  tended  to  increase  its 
business.     In  fact,  in  1309,  it  was  so  full  of  business  that  Edward 

^  Fourth  Instit.  99. 

^  Hale,  A  Discourse  concerning  the  courts  of  King*s  Bench  and  Common  Pleas, 
Harg.  Law  Tracts  360,  362 ;  for  the  few  exceptional  cases  in  which  a  real  action 
could  be  begun  in  the  King's  Bench  see  below  219  n.  i. 

'  **  Your  charter  purports  that  if  the  moneyers  be  impleaded,  or  themselves  im- 
plead others,  they  shall  stand  to  right  before  the  Warden  of  the  Mint,  but  the  charter 
does  not  say  '  not  anywhere  else,*  so  that  the  charter  does  not  take  away  the  juris- 
diction of  this  court,  because  they  can  stand  to  right  there  and  here  also.  And  the 
men  of  Durham  claimed  a  like  franchise,  and,  because  the  charter  did  not  say  *  not 
anywhere  else '  their  charter  was  not  allow^  and  so  also  in  this  case,**  Y.B.  20 
Ed.  III.  ii  (R.S.)  562  per  Sharshulle,  J. 

*  3»  4  William  IV.  c  27  g  36 ;  23,  24  Victoria  c.  126  §  26  (real  actions) ;  38,  39 
Victoria  c.  77  Sched.  i  (all  forms  of  action). 

»Bk.  iv  Pt.  II  c.  I  §  i;  Bk.  iv  Pt.  II  c  2  §  x. 

'  For  the  actions  that  could  be  brought  in  the  King's  Bench  see  below  219. 

'  Below  219-221,  240.  8  VoL  iii  c  I  §  i. 

*  Above  56,  196  ;  below  199. 
"Y.B.  3,  4  Ed.  II.  (S.S.)  xxii-xxiii. 
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II.  ordered  that  it  should  sit  in  two  divisions.^  That,  during  the 
Middle  Ages,  it  maintained  both  its  popularity,  and  its  reputation 
as  a  court  in  which  decisions  of  the  greatest  l^al  interest  were 
given/  can  be  seen  from  the  fact  that  by  far  the  larger  number 
of  cases  reported  in  the  Year  Books  were  cases  heard  in  this 
court  Owing  to  causes  which  I  shall  now  relate  all  this  had 
changed  in  the  seventeenth  century.  When  Hale  wrote  it  was 
the  King's  T^f^c|^  whirh  jj^as.!!. th^ joyxsecxjoL^ouog .pmfrssors,*' 
while  the  Common  Pleas  was  merely  "  the  pl^ce  nf  prftftflV^  ^^ 
s^jgints."  ^ 

During  the  sixteenth  century,  the  older  forms  of  action  were 
ceasing  to  be  living  realities.  The  real  actions  were  so  technical, 
and  admitted  of  so  many  delays,  that,  by  the  end  of  the  century,^ 
they  had  been,  in  the  vast  majority  of  cases,  superseded  by  the 
action  of  ejectment  This  was  a  form  of  the  actions  of  trespass ; 
and  because  it  was  a  form^  trespass  it  cQuiaT)e  begun  equally 
well  in  the  King^s  Bench. ^  The  older  personal  actions  also 
suffered  from  similar  defects  ;  and  they  too  were  being  rapidly 
superseded  by  varieties  of  actions  of  trespass  on  the  case,*  which 
also  could  be  begun  in  the  King's  Bench.  ^  At  the  same  time 
both   the  King's   Bench   and   the   Exchequer   were   perfecting 

.thfiOLJa. offer _^etterremecH^.J^    those 


onerea  by  tht>  <^rig|[pf>»?  P1p-;^s^  The/ procSs^ji vented  by  the 
King's  Bench  was  cheaper  *  than  the  ptwess  ^  wBy  of  original 
wnt  as  used' In  the  Common  Pleas.  It  vf^  alsQ  p^ore  efficacious, 
bqtfa  because  the  pljsu.ntiff  was  not. ^gjjahleto.bc  defeated  by^lhe 
choice  of  a  wrong  writ,  or  by  variances  between  his  writ,  process 

1  Y.B.  3,  4  Ed.  II.  (S.S.j  xxiv-xxv ;  Mr.  Turner,  ibid  xxv-xxix,  shows  Uiat  prob- 
ably the  second  division  ot  the  court  tri^  issnes  joined  before  the  judges  of  the 
first  division  ;  in  later  timet  such  issues  would  have  been  tried  at  nist  prius,  below 
278-279 ;  bat  ^e  judges  did  not  at  this  date  go  on  circuit  regularly,  and  try  these 
issues  in  this  way. 

'  Mr.  Turner  speaking  of  the  reign  of  Edward  II.  says  **  Qualitatively,  the 
matters  at  issue  (in  Che  King's  Bench)  were  more  often  points  of  fact  than  of  law, 
and  the  whole  body  of  business  transacted  there  was  relatively  small.  It  would  be 
no  exaggeration  to  sav  that  for  each  term  of  the  reign  of  Edward  II.  there  were 
twice  as  many  rolls  of  the  Common  Bench  as  of  the  King*s  Bench,  and  in  some 
terms  the  proportion  was  considerably  greater  in  favour  of  the  former  court,'*  ibid 
xxi;  in  Edward  II.*s  reign  also  the  younger  apprentices  would  prefer  a  stationary 
court  because  it  was  more  expensive  to  fouow  an  ambulatory  court  like  the  court  of 
King's  Bench,  ibid. 

»Harg.  Law  Tracu  371.  *  Bk.  iv.  Pt.  II.  c.  i  §  i. 

'  Hale,  Discourse,  etc.,  Harg.  Law  Tracts  360, 362 ;  below  219. 

•Vol.iiic.  3;  Bk.  iv  Pt.  II  c.  2. 

^  Hale,  Discourse,  etc.,  Harg.  Law  Tracts  360,  362 ;  below  219. 

"  Below  219-22Z,  240. 

*  Harg.  Law  Tracts  366 ;  this  was  still  the  case  at  the  beginning  of  the  nine- 
teenth centurv.  The  Common  Law  Procedure  Commissioners  reported  in  1829  that 
the  cost  of  taxing  out  an  original  writ  was  £3  5s.,  while  the  cost  of  proceeding  by 
latitat  was  £1  5s.  8d.,  Parlt.  Papers  1829  ix  81. 
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nn  hift  yfi^f^  ^pA  hi'g  pl^r^mp  ^  ^  and   tv*ratisf>  i>  PT|^h1ej   }|ifp   tO 

secure  the  presence  of  the  defendant  by  arrestiiigJiiiQ.^  It  is  not 
therefore  surprising  to  hnd  that,  3unng  the  seventeenth  century, 
the  business  of  the  court  was  seriously  curtailed  by  the  success- 
ful competition  of  the  King^s  Bench.  The  Common  Pleas  en- 
deavoured to  meet  this  competition  by  inventing  a  new  process 
modelled  on  that  which  the  King^s  Bench  had  so  successfully 
used ;  but  it  was  not  very  successful ;  and  so  the  help  of  the 
l^islature  was  invoked.  An  Act  passed  in  1661  considerably 
diminished  the  efficiency  of  the  process  used  by  the  King's 
Bench,'  and  therefore  as  Hale  points  out,  restored  to  the  Common 
Pleas  a  considerable  amount  of  the  business  which  properly  be- 
longed to  it^  But  we  shall  see  that  the  King's  Bench  soon 
evaded  the  Act  by  a  new  fiction.*  Consequently  the  business  of 
the  court  again  declined,  till  Chief  Justice  North  in  some  measure 
retrieved  the  situation  by  inventing  a  fiction  analogous  to  that 
invented  by  the  King's  Bench.* 

Obviously  this  episode  in  the  history  of  the  jurisdiction  of 
the  court  cannot  be  fully  told  till  the  fictitious  processes  used  by 
the  King's  Bench  have  been  examined.  Here  it  will  be  sufficient 
to  say  that,  though  the  fiction  invented  by  North  r^ained  for 
the  court  much  of  its  proper  business,  the  King^s  Bench  still  con- 
tinued to  offer  greater  advantages  ;  ^  and,  at  the  beginning  of  the 
nineteenth  century,  still  continued  to  absorb  the  lion's  share.^ 

(2)  The  court  had  jurisdiction  to  supervise  or  to  correct  the 
errprs  of  tfie^olcjer,  .Ipcalf  coiirfs.  By  the  writ  of  Pane  ^  it  could 
order  a  case  to  be  transferred  to  itself  from  the  county  court, 
the  hundred  gpurt.  or  the  court  Baron  ;  and  by  various  writs  of 

1  Report  of  Common  Law  Procedure  Commissioners,  Park.  Papers  1829  tx  8x ; 
Hale,  Harg.  Law  Tracts  366,  says,  *'  The  plaintiff  hath  the  advantage  of  time  to 
form  his  suit,  as  his  case  requires ;  and  is  not  bound  to  any  concordance  with  any 
original  writ  or  process.    Variance  hurts  not." 

*  Below  220. 

'  13  Charles  IL  St  2  c.  2 ;  Harg.  Law  Tracts  367 ;  Hale  there  says,  **  Still  the 
practice  going  where  the  plaintiffs  found  most  advantage,  and  the  King's  Bench 
carrying  the  practice  from  the  Common  Pleas,  a  second  expedient  was  found ;  '* 
North  auso.  Lives  of  the  Norths  i  129,  represents  the  Act  as  a  deliberate  attempt  to 
help  the  Common  Pleas—'*  They  (the  Common  Pleas)  thought  to  exclude  the  lung's 
Bench  by  getting  an  Act  of  Parliament  that  none  should  be  held  to  bail  unless  the 
cause  of  action  was  expressed  in  the  writ ; "  this  would  seem  to  show  that  Black- 
stone's  statement,  Comm.  iii  287,  that  the  makers  did  not  intend  the  Act  to  have 
this  result  is  unfounded;  for  the  provisions  of  the  Act  see  below  221. 

*  "  By  this  means  the  Common  Pleas  relieved  themselves  in  a  great  measure 
against  the  excess  of  practice  in  the  King's  Bench,"  Harg.  Law  Tracts  368 ;  *'  There 
the  Common  Pleas  thought  they  had  nicked  them,"  Lives  of  the  Norths  i  129. 

*  Below  221.  *  Below  221-222. 
^  Harg.  Law  Tracts,  369,  370. 

"  Between  the  years  i823and  1827  there  were  begun  in  the  King's  Bench  281, 
Z09  actions,  in  the  Common  Pleas  80,158,  and  in  the  Exchequer  27,197,  Report  of 
Common  Law  Procedure  Commissioners,  Parlt.  Papers  1829  ix  ii. 

•App.  VIL 
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F€Us€  Judgment — recordari  facias,  accedas  ad  hundredum,  or 
accedas  ad  curiam — the  errors  of  these  courts  could  be  corrected.^ 
This  was  an  important  part  of  its  jurisdiction  in  the  thirteenth 
and  fourteenth  centuries  ;  but  it  traded  to  become  of  gradually 
less  importance  as  these  local  courts  declined.  We  shall  see 
that  their  place  was  taken  by  the  Justices  of  thq:  ,JPQ&^SQi«.jaidjtEtt 
these  Justices  were  controlled  by  the  court.  oX„King|sBench.* 
ter  the  Common  Pleas  had  iurisdiction  to  correct  the  errors 
of  ttie  local^co^rts  of  record  by  writ  of  Error  ^  was  long  a  subject 
of  coQtroyersyJDecause  there  was  little  opportunity  to  settle  the 
question.  Parties  generally  preferred  to  bring  such  writs  of  error 
in  the  King's  Bench  because,  if  such  writs  were  brought  into  the 
ComrireTringaS|3Se"'Jecrs76'n  ot  the  i^om'ifiSfPPleas  might"  be 
broiigSFby  writ^oPerror"  into  the  King's  Bench.  "^"^No  man," 
said  Yaughan,  C.J.,*  **  will  advise  his  client  to  bring  it  here  (i.e. 
the  Common  Pleas)  but  rather  into  the  King's  Bench  where  it 
is  final."  Fitzherbert,*  Vaughan,  C.J.,*  Comyn,^  and  Bacon  ® 
asserted  the  jurisdiction  of  the  Common  Pleas.  But  dicta  in  a  Year 
Book  of  Edward  III.'s  reign,'  and  in  the  case  of  Roe  v.  Hartley}^ 
Hale,^^and  later  text  writers,'*denied  it  Hale  and  the  laterwriters 
relied  partly  upon  the  dictum  in  Roe  v.  Hartley^  partly  upon  a 
statement  in  Finch's  Discourse  on  law.^'  But  Finch's  statement 
was  based  partly  upon  a  Year  Book  case  which  was  not  in  point,^^ 
and  partly  upon  a  case  in  Dyer  which  decided  that  error  would 
not  lie  to  the  Common  Pleas  from  the  decision  of  a  judge  of 
assize,  because  such  a  judge  was  substantially  in  the  position  of 
a  judge  of  one  of  the  superior  courts  of  common  law.^^  This  was 
really  no  authority  for  the  proposition  that  error  would  not  lie 

*  F.N.B.  18-20 ;  App.  IX. ;  above  73  and  n.  7,  '  Below  297. 

*  App.  X. ;  for  the  nature  of  the  writ  of  error,  and  proceedings  in  error  generally 
see  below  2x3-2x5,  222-224. 

^  *'  A  writ  of  error  out  of  an  inferior  court,  lyes  as  properly  here  as  in  the  King's 
Bench.  But  generally,  writs  of  error  for  man^  years  have  not  been  brought  here ; 
the  reason  is  matter  of  conveniency,  because  if  you  brinff  a  writ  of  error  here,  and 
the  judgment  is  affirmed,  yet  it  may  be  brought  into  the  lung's  Bench,  and  be  there 
reversed ;  though,  indeed,  if  a  writ  of  error  be  brought  here,  we  must  proceed  upon 
it.  But  no  man  will  advise  his  client  to  bring  it  here,  but  rather  into  the  King's 
Bench,  where  it  is  final  "  (167X)  Carter  222. 

»  F.N.B.  20  D.  •  Above  n  4. 

7  Digest,  PUadif,  3  B  2.  *  Abridgment,  Errw,  I  5. 

•Y.B.  X4,  X5  Ed.  III.  {R.S.)  ^A^ttf  Hiflary,  J. 

"rx584)Cro.  Eliza.  26. 

^  Harg.  Law  Tracts  36X  ;  he  says  that  though  anciently  the  opinion  was  that 
the  Common  Pleas  and  King's  Bench  had  a  concurrent  jurisdiction,  **  yet  now  the 
law  and  practice  is  settled  for  the -King's  Bench." 

»B1.  Comm.  iii.  410-41X ;  2  Wms.  Saunders  xoo  n. ;  Tidd,  Practice  (8th  Ed.) 
XX92. 

^At  p.  480  of  Pickering's  Ed.  (1759);  for  an  account  of  this  book  see  vol.  v 
Bk.  iv  Pt.  I.  c  5. 

'^  Bruce  v.  Wait  (1840)  x  Man.  and  Gr.  2  n.  a. 

^^Ap.  Richarde  v.  Jones  (1566)  Dyer  250. 
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to  the  Common  Pleas  from  an  inferior  court  of  record ;  and,  in 
fact,  a  dictum  in  this  case  in  Dyer  somewhat  hesitatingly 
favoured  its  jurisdiction  in  such  cases.  ^  The  controversy  was 
;  settled  in  1841  by  the  case  of  Bruce  v.  Wait?  in  which  the 
/  court  exercised  this  jurisdiction ;  and  this  view  of  the  law  was 
accepted  as  correct  in  1902  in  the  case  of  Darlow  v.  Shuttle- 
worth} 

(3)  In  the  sevente^th  century  the  court  acquired  a  general 
jurisdiction  to  issue  two  of  the  prerogative  writs  ^ — the  writ  of 
Prohibition^and  the  writ  of  Habeas  Corpus.  It  is  probable  mat 
in  both  cases  this  general  lurisdictioiTwas  pq  fXtfiP^'""  ^^  ^ 
much  more  limited  jurisdiction. 

(i)  It  wQurd'Iseem  thaTin  Ihe  fifteenth  century  the  court  had 
the  power  to  issue  a  wnt  of  Prohibitfon,  either  it  proceedings 
T^Sre^Talcen  jin  soflK  jSQjfir  jb<5if ff  about  some 'matter  whicir was 
tEe  subject  of  an jictipn  depending. before  it,  or  If" ah  afylScation 
wa£made^to  it  to  issu^  a, writ  of  attachment  to"arresrf -person 
[or^proceg|dio&  in  a^^qurt  which  had  no  jurisdiction.*  In  16 10, 
however,  the  judges  of  the  Kingfs  Bench  and  Exchequer,  con- 
firming previous  decisions  of  the  Common  Pleas,  resolved  that 
the  Common  Pleas  had  the  power  to  issue  the  writ  "  without 
any  writ  of  attachment  or  plea  depending."  •  (ii)  It  probably 
issued  some  forms  of  the  writ  of  Habeas  Corpus  from  the  time 
when  the  writ  was  inventeST  We  shall  see  that  the  writ  origin- 
allywas^  and  that  some  forms  of  _thejyrit  h^vs.£Qntiaued-to  be, 
merely  a  part  of  the  process  oF  the  court  to  secure  the  presence 
or~pei^?>ns^^^parttes,  witnesses  or  jurors — oeeded  Son  the..  tfiaJ 
oj  an  VdtTbrlT  ^  Thus'lhe  court  had  jurisdiction  to  issue  the  writ 
when  it  wished  to  bring  before  itself  a  prisoner  who  was  a  party 
to  an  action  in  the  court,  or  who  was  privil^ed  only  to  be  sued 
in  the  court ;  ^  but  it  had  no  jurisdiction  to  bring  before  itself 
any  other  prisoner ;  and  if  such  a  prisoner  was  under  arrest  for 

^  **  If  erroneooa  judgment  be  given  before  the  justices  of  the  Bishop  of  Durham 
within  the  county  palatine,  the  party  grieved  shall  have  a  writ  of  error  there  before 
the  bishop  himsdl  And  if  he  give  erroneous  judgment  the  writ  of  error  may  be 
sued  in  C.B.  or  B.R.,  but  see  well  this  case  of  14  (Edward  III.)  and  quart ^^  Ap. 
Richarde  v.  Jones  (15^)  Dyer  250 ;  this  case  would  seem  to  be  Y.B.  14, 15  Ed.  Ill 
(R.S.)  I42-X44,  which  was  also  a  case  of  error  from  Durham. 

'  (1840)  z  Man.  and  Gr.  i ;  all  the  cases  are  collected  at  p.  a  n.  a  of  the  report. 

'(1902]  I  K.B.  at  p.  725. 

*  For  the  prerogative  wriu  see  bdow  226-231. 
•Y.B.  38  Hy.  VI.  Mich.  pi.  13 ;  cC  Reeves,  H.E.L.  iti  108. 
'  Fourth  Instit.  99,  100.  ^  Below  227. 

*  By  the  form  Habgas  Corpus  ad  nspondsmdum  which  lay,  **  When  a  man  hath 
a  cause  of  action  against  one  who  is  connned  by  the  process  of  some  inferior  court," 
or  the  form  of  Habeas  Corpus  ad  facUndum  et  rtcifimdmm  which  lay  **  When  a 
person  is  sued  in  some  inferior  jurisdiction,  and  is  desirous  to  remove  the  action 
into  the  superior  court,"  Bl.  Comm.  iii  129-130;  for  the  persons  privileged  only 
to  be  sued  in  the  court  see  below  203. 
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felony  it  could  do  nothing  but  remand  him.^  Both  Coke^  and 
Hale*  state  the  law  in  this  way;  but,  when  Hale  wrote,  the 
court  was  beginning  to  put  forward  a  claim  to  issue  the  writ 
at  the  suit  of  any  prisoner,  whether  or  no  he  was  a  party  to  an 
action  in  the  court  or  a  privileged  person,  and  to  deal  with  him 
as  it  saw  fit  The  court  perhaps  desired  to  attract  popularity 
by  extending  its  jurisdiction  in  so  good  a  cause  as  the  protection 
of  the  liberty  of  the  subject ;  *  and  it  was  not  difficult  to  invent 
a  technical  justification  for  this  extension  of  jurisdiction.  The 
Act  of  1 64 1,  which  abolished  the  jurisdiction  of  the  Council  and 
its  branches  in  England,  had  given  the  court  power  to  issue  the 
writ  on  the  application  of  a  prisoner  committed  by  the  Council ;  * 
and,  in  other  cases,  where  this  Act  was  not  applicable,  it  was 
always  easy  to  allege  that  the  prisoner,  on  whose  behalf  the  writ 
was  sought,  was  a  party  to  an  action  in  the  court  or  a  privileged 
person.*  In  BusheWs  Case  ^  the  court  (contrary  to  the  opinion 
of  Vaughan,  C.J.)  decided  that  it  had  this  general  jurisdiction 
to  issue  the  writ ;  and  this  precedent,  in  spite  of  Vaughan's  con- 
tinued dissent,  was  followed.®     The  controversy  was  ended  by 


exclusive  jurisdiction  over  its  own  officials  or  other  persons 
privileged  to  sue  and  be  sued  before  it^*  If  the  official  or  other 
privileged  person  was  the  plaintiff,  the  action  was  begun  by 
attachment  of  privilege ;  if  he  was  defendant  by  bill.** 


^  Hale,  2  P.O.  144 ;  Anon  (1671)  Carter  322 ;  BusheH's  Case  (1670)  Vaughan 
at  p.  156. 

***He  may  have  an  Habeas  Corpus  out  of  the  King's  Bench  or  Chancery, 
though  there  be  no  privilege,  etc.,  or  in  the  court  of  Common  Pleas  or  Exchequer 
for  any  officer  or  privileged  person  there,**  Second  Instit.  55. 

'  **  If  a  person  is  sued  in  the  Common  Pleas,  or  is  supposed  to  be  so  sued,  and 
is  arrested  for  a  presupposed  misdemeanour,  yea  or  for  felony,  an  Habeas  Corpus 
lies  in  the  Common  Pleas  or  Exchequer,**  2  P.C.  X44. 

^  See  Bushell's  Case  (1670)  Vaughan  at  p.  156. 

^  16  Charles  I.  c.  10  §  8. 

'  See  Hale,  2  P.C.  144  cited  above  n.  3. 

'  (X670)  T.  Jones  at  p.  13. 

^  Anon.  (1671)  Carter  221 ;  but  it  would  seem  that  in  Bushell's  Case  a  majority 
of  all  the  judges  (8-4)  took  Vaughan's  view  that  the  Common  Pleas  had  no  juris- 
diction to  issue  the  writ  in  a  criminal  case,  S.P.  Dom.  1671  xxiv  385*386. 

'31  Charles  H.  c  a  §  3 ;  a  good  account  of  this  question  will  be  found  in 
Wood's  Case  (1771)  2  W.  BL  745 ;  and  Crowley's  Case  (i8i8)  2  Swanst.  at  pp. 
53-56,  65-68. 

>*  **  All  privilege  is  either  for  officers,  clerks  or  attomevs  of  the  court  not  to  be 
sued  elsewhere ;  or  for  persons  impleading  or  impleaded,  having  priority  of  suit  in 
the  Common  Pleas,  arrested  or  sued  in  other  jurisdictions;  or  for  the  menial 
servants  of  such  officers,*'  Vaughan  at  p.  155 ;  cf.  Coke,  Fourth  Instit.  99. 

^  Report  of  Common  Law  Procedure  Commissioners,  Parlt.  Papers  1829  ix 
72.73 ;  Harg.  Law  Tracts  365. 
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The  Court  of  King's  Bench 

It  was  not  till  upwards  of  a  century  after  the  court  of 
Common  Pleas  had  become  a  distinct  court,  with  a  distinct  body 
of  judges  and  distinct  records,  that  the  court  of  King's  Bench 
attained  this  position.  It  was  never  fixed  like  the  court  of 
Common  Pleas  in  a.certam^ place,  because,  being  hdd"4iterally 
coram  reigre,  it  followed  Jhe  king!  m  J&Is  peregrmations  about  the 
country.  We  have  seen  that  this  idea  was  so  literally  adhered 
fo""tliat,  when  Henry  III.  was  a  minor  who  could  not  hold  a 
court,  the  distinction  between  the  court  held  coram  rege  and 
that  held  before  the  justices  at  Westminster  almost  disappeared.^ 
The  kind  of  cases  which,  later  in  the  reign,  were  heard  by  the 
court  held  coram  rege,  were  said  to  be  heard  "coram  consilio 
nostro,*'  "  coram  H  de  Burgo  justiciario,"  "  coram  nobis  et  con- 
silio nostro."  ^  The  court  held  coram  rege  revived  when  Henry 
III.  attained  his  majority  ;  and,  as  we  have  seen,  there  are 
henceforth  two^ets  of  rolls — tjbfij;flianijsg,e  and  dfiJi^OOLiQlls.' 
But,  as  Professor  Baldwin  points  put  atlaterrcriods  in  the  reign 
when  the  king  was  absent  (Saci^thekingdoffl^  cases  were  again 
/  heard,  nofr  rr^i^ri\  fgcpi  ^"^  ^r^rr|  pf^QiiirT^'*  This  shows  us  that 
the  court  held  j:q^^m  rege  was  not  as  yet  a  c^ourt  q(  King^s 
Beiich^"  but'§i.«xply,a  continuation  (^f.  that  ynclifferentiatedXuria 
R^is,  which,,  jvras  still  performing  executive  and  l^islative  as 
well  as  judiciaj  iuapjtiojis. 

That  this  was  the  position  of  the  court  held  coram  rege  in 
Henry  III/s  reign  is  shown  clearly  enough  by  Bracton's  treatise 
and  by  the  records  of  the  court  Bracton  knows  three  distinct 
sets  of  justices.  On  the  one  hand  there  are  the  justices  of  the 
Common  Bench  with  a  limited  jurisdiction,  and  the  itinerant 
justices  acting  under  various  commission'^  On  the  other  hand, 
there  are  the  king's  chief  justices  who  sit  in  his  hall  and  hear 
cases  which  concern  the  king,  or  cases  affecting  great  persons 
privileged  only  to  be  brought  to  justice  before  the  king  himself; 
who  can  correct  the  errors  of  all  other  justices.^     The  records  of 

^  Above  Z95.  *  Baldwin,  The  King's  Council  52. 

*  Above  195-196. 

^  *'  Comparatively  late  in  the  reign,  as  in  1242  and  again  in  1253,  when  the 
king  was  absent  from  the  kingdom,  instead  of  coram  nge  there  were  pleas  hdd 
coram  consilio^  coram  W,  Ehorcu:i  cpiscopo  it  consilio  domini  Regis,  and  coram 
domina  Regina  et  consilio  domini  Regis  apud  Westmonasterium,**  The  King's  Council 

52. 

**'  Habet  enim  plures  curias,  in  quibus  diversse  actiones  terminantur,  et  illarum 

curiarum  habet  unam  propriam,  sicut  aulam  regiam,  et  justitiarios  capitales  qui 

proprias  causas  regis  terroinant,  et  aliorum  omnium  propter  querelam  vel  propter 

privilegium  sive  libertatem :  ut  si  sit  aliquis  qui  implacitari  non  debeat  nisi  coram 

Ipso  d^ino  rege.     Habet  etiam  curiam  et  justitiarios  in  banco  residentes,  qui  cog- 

noscunt  de  omnibus  placitis,  de  quibus  auctoritatem  habent  cognoscendi  et  sine 

warranto  jurisdictionem  non  habent,  nee  coertionem.    Habet  etiam  justitiarios 


COURT  OF  KING'S  BENCH  205 

the  court  show  us  that  (as  in  the  preceding  period)  jt  is  a  court 
q(  first  instance  for  ^eat  men  and  great  causes ;  *  that  it  not 
only  corrects  tlie  errors  of  other  courts,^t  also  supervises  these 
other  courts,^  and,  as  a  judge  of  Edward  IIL's  reign  put  it, 
"  amends  and  completes  their  work  ".'  The  records  show,  too, 
that,  as  in  the  preceding  period,  it  was  sometimes  a  court  held 
before  a  small  number  of  justices,  sometimes  a  large  meeting  of 
the  council  "  attended  by  an  indefinite  number  of  magnates."  * 

But,  towards  the  end  of  Henry  III.'s  reign,  there  are  signs  of 
a  division  in  this  court  held  coram  rege.  This  was  mainly  due 
to  three  causes.  iJIn  the  first  place,  the  procedure  of  the  common 
law  was  becoming  more  fixed  ^r\A  rOQye  tecEhicat  *  If  cases 
caum  IWilfbi^e  tHfe  couTt^By  writs  of  error  or  false  judgment,  or  if 
it  intervened  in  cases  being  tried  in  the  Common  Pleas  or  other 
lower  court,  it  necessarily  used  this  procedure.*  Naturally  the 
cases  heard  in  accordance  with  this  procedure,  and  the  sessions 
of  the  court  at  which  they  were  heard,  tended  to  fall  apart  from 
the  cases  to  which  this  procedure  was  not  applicable,  and  from 
the  sessions  of  the  court  at  which  the  non^egal  element  pre- 
dominated. <3n  the  second  place,  after  the  close  of  the  civil 
wars  of  Henry  HI.'s  reign,  the  writ  of  trespass  came  somewhat 
suddenly  into  common  use.^  The  court  was  much  occupied  with 
the  trial  of  criminal  or  quasi-criminal  cases  begun  by  this  writ ; 
and,  when  trying  these  cases,  it  naturally  used  the  common  law 
procedure.^  Thus  the  sessions  of  the  court,  at  which  the  pro- 
fessional element  predominated,  tended  to  be  occupied  mainly 
with  the  correction  of  the  errors  of  inferior  courts,  and  with  the 
trial  of  criminal  or  quasi-criminal  cases,  ^^n  the  third  place,  after 
1234,  the  office  of  justiciar  was  never  again  permanently  filled.' 
In  1268,  when  Robert  de  Brus  was  appointed  capitalis  justiciarius, 
he  was  appointed  "  ad  placita  coram  rege  tenenda."  This  meant 
that  the  professional  court  which  tried  cases  coram  rege  had  got 
a  special  chief  of  its  own.^^ 

During  Edward  I.'s  reign  the   differentiation  of  this  court 

itineranteB  de  comitatu  in  comhatum,  quandoque  ad  omnia  placita,  quandoque  ad 
quaedam  specialia,'*  fl  105  b ;  '*  Item  jastitiariorum  qoidam  8unt  capiules,  generales, 
peq)etai,  et  majores,  a  latere  regis  residentes,  qui  omnium  aliorum  corrigere  tenentur 
mjurias  et  errores,**  f.  108  a. 

^  See  Baldwin,  The  King*8  Council  54*56  for  some  illustrations. 

« Ibid  56-57.  » Y.B.  18, 19  Ed.  III.  (R.S)  208  per  Willoughby,  J. 

♦  Baldwin,  op.  cit.  53. 

*  Vol.  ii  Bk.  iii  cc  3  and  4  ;  vol.  iii  c.  6. 

* ''  It  is  not  long  alter  Bracton*s  day  that  a  line  of  cleavage  begins  to  appear, 
which  in  the  end  serves  to  set  off  the  King's  Bench  as  a  court  distinct  from  the 
council.  This  is  found  in  the  tendency  of  the  court  to  hear  cases  in  accordance  with 
the  formulaic  procedure  already  observed  in  connection  with  the  common  bendi," 
Baldwin,  op.  cit.  62. 

7  Vol.  ii  Bk.  iii  c.  4.  >  Baldwin,  op.  cit.  63. 

•  Vol.  ii  Bk.  Hi  c.  3.  "  Dugdale.  Orig.  Jurid.  38 ;  Reeves,  H.E.L.  i  533. 


206        COMMON  LAW  JURISDICTION 

grew  more  marked.  Britton  limits  its  competence  to  the  amend- 
ment of  false  judgments  and  to  criminal  cases  ;  ^  and  reserves  an 
overriding  power  to  the  king  himselfl ^  Fleta's  book  makes  it  clear 
that  the  king  could  exercise  this  overriding  power  either  in  his 
councilor  in  his  council  in  Parliament* — as  we  shall  see,  the  two 
bodies  were  only  just  beginning  to  split  off  from  each  other.* 
Both  bodes  make  it  clear  also  that,  though  the  court  held  coram 
rege  still  followed  the  king,  though  it  was  f\\^p^fq^pt  li<>!H  in 
theorj^  coram  r^e,  the  king  was  not  necessarily  present  at  its 
sessions  J^  Tt  Is  significant  that  in  1300  ft  was  necessary  to  enact 
'specially  that  "the  justices  of  this  bench  shall  follow  him,"  •  and 
probably  there  is  a  good  deal  to  be  said  for  Coke's  view  that, 
notwithstanding  the  statute,  the  court  only  attended  the  king  if 
summoned,  and  that  it  was  "  a  settled  court  during  the  several 
terms  of  the  year."  ^  We  must  not,  however,  exaggerate  the 
extent  to  which  the  King^s  Bench  had  become  a  separate  court 
in  Edward  I.'s  reign.  It  was  still  ambulatory  whenever  the  king 
willed  that  it  should  be  so.  It  still  drew  much  of  its  authority 
from  the  fact  that  it  was  held  in  the  presence  of  the  king  ;  ®  and, 
as  we  have  seen,  its  two  distinctive  pieces  of  jurisdiction — its 
jurisdiction  in  error  and  its  jurisdiction  .i?yer  criminal  cases — 
originated  in  its  close  connection  with  the  person  of*  tbe  Icing. 
Its  rolls  still  record,  not  only  the  judicial  business  ^one  ty  it. 

done  by  the 
gradually 


but  also  the  miscellaneous  governmental  business  don 
Council.^     In  Tactpthe  cburtj^f  king's  Sench  only  "{ 


^  **  With  respect  to  the  justices  assigned  to  follow  us  and  hold  our  place  where- 
soever we  shall  be  in  Eneland  we  will  that  they  have  cognizance  of  amending  fiUse 
judgments,  and  of  determming  appeals  and  other  pleas  of  trespass  committed  against 
our  peace,  and  that  their  jurisdiction  and  record  shall  extend  so  far  as  we  shall 
authorise  by  our  writs,**  Bntton  ^Ed.  Nichols)  i  3-4. 

9  **  We  will  that  our  jurisdiction  be  superior  to  all  jurisdictions  in  our  realm ;  so 
that  in  all  kinds  of  felonies,  trespasses  and  contracts,  and  in  all  manner  of  other 
actions  personal  or  real,  we  have  power  to  give,  or  cause  to  be  given,  such  judg- 
ments as  the  case  requires  without  any  other  process,**  ibid  i  3. 

'  "  Habet  enim  Rex  curiam  suam  in  concilio  sud,  in  Parliamentis  suis,  presenti- 
bus  prelatis,  oomitibus  baronibus,  proceribus,  et  aliis  viris  peritis,  nbi  terminate 
sunt  dubitationes  judiciorum,  et  novis  injuriis  emersis  nova  constituuntur  remedia, 
et  unicnique  justitia,  prout  meruit  retribuetur  ibidem,*'  Fleta  ii  2,  z. 

*  Below  352-355. 

^  "  Habet  etiam  curiam  suam  et  justitiarios  suos  tarn  milites  quam  clericos  locum 
suum  tenentes  in  Anglia,  coram  quibus  et  non  alibii  nisi  coram  semstipso  ft  concilio 
suo  vel  auditoribus  specialalibus,  falsa  judicia  et  errores  justidorum  revertuntur  et 
corriguntur,'*  Fleta  ii  2,  5 ;  the  words  in  italics  show  that  Fleta  (knows  that  the 
court  is  not  always  held  "  coram  rege.** 

•28  Edward  I.  St.  3  c.  5. 

^  Fourth  Instit.  72-73 ;  cf.  Dugdale,  Orig.  Jurid.  38. 

^"  He  in  whose  court  this  inquest  was  taken  is  more  than  a  chief  lord ;  he  is 
chief  lord  and  king.  And  consider  whether  the  king  in  his  court  befi>re  himself 
cannot  serve  instead  of  a  writ,**  Y.B.  3,  4  Ed.  II.  (S.S.)  120  per  Bereford,  C.J. 

'  '*  Throughout  the  reign  of  Edward  I.  and  beyond  .  .  .  there  was  still  upon  the 
rolls  a  mingling  of  concuiar  cases  and  cases  coram  rege  without  any  apparent 
distinction  as  to  character  or  procedure,**  Baldwin,  op.  cit.  64. 
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became  a  separate  court  of  common  law  as  it  lo§t.iQ.the  courae 
oT  the  tourteenth  century,  its  former  cToselrohnection  (i>  with,  tjie 
king  himself,  and  (in  with  the  Kmgs  Council 

(i)  1  o  the  end  cases  heard  before  the  King  s  Bench,  like  cases 
heard  before  the  Council,^  were  said  to  be  heard  before  the  king 
himself.'  But  it  is  pretty  clear  that  before  the  close  of  the 
mediaeval  period  the  king  had  ceased  to  be  present  in  the  court 
Coke  maintains  that  as  early  as  Henry  IV.'s  reign  the  king's 
presence  had  become  a  fiction ; '  and  he  cites  a  case  of  Henry 
VI/s  reign  to  show  that,  as  the  king  had  entrusted  his  judicial 
power  to  his  judges,  he  could  not  himself  pronounce  judgment^ 
I  have  not  found  in  the  Year  Books  any  statements  quite  so 
precise  as  this ;  but  it  is  not  improbable  that  these  views  were 
held  in  the  latter  part  of  the  fourteenth  and  in  the  fifteenth 
centuries.  In  the  first  place  it  was  quite  contrary  to  the 
mediaeval  idea  of  the  supremacy  of  the  law — an  idea  strongly  held 
by  the  judges  of  the  common  law  courts — that  the  king  should 
be  able  to  interfere  with  its  rules  by  the  exercise  of  his  own 
personal  discretion/  In  the  second  place  we  have  seen  that  in 
the  old  Curia  Regis  it  was  not  the  king  but  the  court  which  gave 
judgment ;  ^  and  it  was  obvious  that  in  these  specialized  courts 
of  common  law  the  judges  formed  the  court.  When  Coke  gave 
it  as  his  opinion  that  James  I.  could  not  give  judgments  in  his 
court  of  King's  Bench,^  he  obviously  found  it  difficult  to  cite  a 
decision  to  that  effect  precisely  in  point  But  there  is  no  doubt 
both  of  the  legal  and  political  expediency  of  his  opinion ;  and  the 
statutes  and  other  authorities  which  he  cites  show  that  it  repre- 
sented the  spirit  of  much  mediaeval  authority. 

The  separation  of  the  c^^^^t  ^f  King'y  Btn^^  f^-f^m  the  P?^^9" 
ojJ^SJong  was  hel£e(l.by,.the  fact  thatJhs^kl^g  ^^^  another 

1  Select  Cases  before  the  Council  (S.S.)  32. 

*  P.  and  M.  i  177-178 ;  Stephen,  H.C.L.  i  93. 

*  Fourth  Instit.  71 ;  Second  Instit.  x86. 

<Y.B.  8  Hy.  VI.  Hil.  pi.  6 — a  case  turning  on  the  franchises  of  the  University 
of  Oxford  in  which  the  rule  that  a  man  cannot  be  a  judge  in  his  own  case  was 
elaborately  discussed ;  in  the  printed  Y.B.  there  is  no  very  clear  statement  as  to  the 
power  of  the  Idne  to  give  judgment ;  but  in  Fitzherbert  Ab.  Oraunt  pi.  5  there  is  a 
statement  that  *'Te  roye  mesme  nest  son  juge  demesne  mes  par  mesme  come  par  ces 
juges." 

•Vol.  ii  Bk.  iii  cc.  3  and  5. 

*  Above  40. 

7(x6o8)  za  Co.  Rep.  65,  **the  king  said,"  Coke  relates,  "that  he  thought  the 
law  was  founded  upon  reason,  and  that  he  and  others  had  reason  as  well  as  the 
judges ;  to  which  it  was  answered  by  me,  that  true  it  was  that  God  had  endowed 
His  Majesty  with  excellent  science  and  great  endowments  of  nature;  but  His 
Majesty  was  not  learned  in  the  laws  of  his  realm  of  England,  and  causes  which 
concern  the  life  or  inheritance  or  goods  or  fortunes  of  his  subjects,  are  not  to  be  de- 
cided by  natural  reason  but  by  the  artificial  reason  and  judgment  of  the  law,  which 
law  is  an  act  which  requires  long  study  and  en>erience,  before  that  a  man  can  attain 
to  the  cognizance  of  it  .  .  .  V^th  which  the  king  was  greatly  offended.** 
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»urt  whij 


of  cases  which  nearly  affected  him. 


rogniza^^e  ot  cases  wnicn  nearly  anectea  mm. 
IS  was  I'^g  Qnur^qf  fVi#>  Stgyyarff  and  the  Marshal  It  took 
cognizance  of  cases  which  arose  within  the  yerge.  fliat  is  within 
a  space  of  twelve  itniies  round  the  co^rt.  or"  place  where  the  king 
was  actually  residing.^  At  common  law  its  jurisdiction  fell 
under  two  heads :  (i)  The  Steward  and  the  Marshal  had  general 
jurisdiction   withm   the  verge  as  deputies  ot  the  i^ord   L^iuef 

he  was  present,  their  general  authority  ceased.  We  have  seen 
tilUL  by  (he  Actot  1300'  the  King's  Bench  was  ordered  to  follow 
the  court  The  result  seems  to  have  been  that  the  general  juris- 
diction of  the  Steward  and  the  Marshal  practically  ceased  about 
this  time ;  though  they  sometimes  tried  cases  under  a  special 
commission  of  oyer  and  terminer  issued  in  Vacation.^  (2)  As 
judges  of  the  Court  oj ..the. Marshal^e^  they  had  a  "  very  particular 
and  limited  jurisdiction."  It  ^as  coi;ifined  as  to  causes  i^thev 
could  only  hear  pleas  of  the  crown,  andtKe^tEr^rommo^pleas 
oX.aebkfiOT<^"^"r^>TUl  liegCaSS!yi,i?ijyoPWi  It  was  confined  as 
to  persons ;  \n  debt  or  covenantjyth  parties^ must  be  of  t^ie 
^gV  h^ii^^hf^^^^  though  m  trespass  It  was  enough  if  one  party 
w§£jQf«JhfiJslQg!!s  houseHoId.  It  was  confined*'as'^t6  place,  "Being 
limited  to  the  verge.  Statutes  of  Edward  I.,  Richard  II.,  and 
Henry  VI.  enforced  these  limitations  upon  its  authority.*  Coke 
points  out  that  all  the  Acts  passed  concerning  this  court  re- 
strained, or  explained,  but  never  added  to  its  jurisdiction.  He 
decided,  in  the  Case  of  the  Marshalsea^  that  it  could  not  try  the 
newer  forms  of  action  such  as  assumpsit  and  trover/  Its  once 
general  jurisdiction  had  passed  to  the  court  of  King's  Bench,  and 
the  attitude  of  that  court  to  the  more  limited  court  of  the  Marshal- 
sea  made  the  court  of  the  Marshalsea  almost  useless.  There 
were  complaints  in  the  seventeenth  century  of  the  conduct  of  its 
officials ;  ^  and,  as  it  was  obliged  to  follow  the  king  in  his  pro- 
gresses, it  was  a  court  extremely  inconvenient  to  use.*  So  un- 
certain was  its  jurisdiction  and  so  inconvenient  that  James  I. 


^  Britton,  i  3,  x 70-173 ;  Fleta  it  3-5,  6x ;  Michelborn's  Case  (1596)  6  Co.  Rep. 
20 ;  the  case  of  the  Marshalsea  (16x3)  xo  Co.  Rep.  68  b. 

*  Fleta,  ii  3.  4  calls  the  Steward  the  delegate  of  the  chief  justice ;  and  Britton, 
i  3  says  that  the  Steward  holds  pleas  of  the  crown  "  taking  our  place  within  the 
verge; "  cf.  Reeves,  H.E.L.  ii  297-298. 

»  28  Edward  L  St  3,  c.  5.  ♦  10  Co.  Rep.  73  b. 

•  28  Edward  I.  St.  3  c.  3 ;  X3  Richard  II,  St.  i  c  3 ;  15  Henry  VI.  c.  i ;  xo  Co. 
Rep.  72  a ;  cf.  33  Henry  VIII.  c.  12  for  minute  regulations  as  to  the  trial  and 
punishment  of  certain  offences  committed  in  the  king's  house. 

"  10  Co.  Rep.  76  a. 

7  See  Hist.  MSS.  Com.  Fourth  Rep.  App.  Ft  I.  xx8  for  the  draft  of  a  bill  pfo- 
posed  in  1606  to  reform  some  of  these  abuses ;  and  cf.  S.P.  Dom.  1639,  427,  ccccxivi 
84— a  case  of  an  attorney  who  had  made  scandalous  speeches  against  the  court 

'Bl.  Comm.  iii  76;  Reeves,  H.E.L.  ii  604. 
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created  a  Curia  Palatii,  to  be  held  before  the  Steward  and 
Marshal,  having  jurisdiction  over  all  personal  actions  arising 
within  twelve  miles  of  Whitehall.^  Though  this  court  was  said 
in  a  Parliamentary  Paper  of  1840  to  be  a  "useful  and  effectual 
court,"  ^  Blackstone  had  noted  many  years  earlier  that,  if  a  case 
of  any  importance  was  b^un  in  it,  it  was  usually  removed  at 
once  to  the  King's  Bench  or  Common  Pleas ; '  and,  as  Maitland 
reminded  me  in  a  review  of  the  first  edition  of  this  book,  the 
melancholy  tale  of  "Jacob  Homnium's  Hoss,''  as  related  by 
Policeman  X.,  would  seem  to  show  that  its  effectiveness  was  con- 
fined to  the  manner  in  which  it  could  pile  up  costs/ 

We  shall  see  that  this  court  is  iqi^portant  in  the  histoiy  of 
the  court  of  King's  BencJi.  ngt  ynlY  bP^Un^fi  it"  ma'fe  thffi  oftfipy"*- 


court  helped  ihe  king's  Bench  to  enlarge  its  lurisdiction  at  the 
expense  of  the  court  ot  Common  Pleas/ 

f)  The  connection  bl  Hie  coHTfTTX  King's  Bench  with  the 
Council  lasted  till  nearly  the  end  of  the  fourteenth  century. 
Parties  were  habitually  summoned  to  appear,  not  simply  ''  coram 
r^e  "  but  "  ^fl'^B  yyfi  qt  ^^"^^j" ' "  *  *"^  errors  were  redressed 
not  only  by  the  justices  oPtfie"  King's  Bench  but  also  by  the 
Council^  Thus,  in  1315,  a  case  in  which  the  Despencers  were 
concerned  relating  to  a  finalis  concordia  was  brought  by  writ  of 
error  from  the  Common  Pleas  to  the  King's  Bench.  Not  only 
the  ordinary  judges  of  the  court,  but  also  the  judges  of  the 
Common  Pleas,  the  Barons  of  the  Exchequer,  the  Chancellor, 
the  Treasurer,  "  and  other  magnates  of  the  King's  Council "  took 
part  in  the  judgment*  In  fact  "the  proceedings  of  the  courts 
below,  in  all  their  stages  were  within  the  cognizance  of  the 
Council."  •  The  fact  is  also  illustrated  by  the  case  of  Boddenho. 
That  case  was  decided  by  the  court  of  Common  Pleas,  after  fre- 
quent interferences  by  the  Council ;  and,  after  all,  a  writ  of  error 

^  Spedding,  Letters  and  Life  of  Bacon  iv  362-264. 

'Parlt.  Paq>en  z8^o  xli  10.  *Coinin.  tii  76-77. 

^Thackeray's  Ballads;  this  is  conoborated  by  a  Tract  entitled  **  An  Expose  of 
the  Practice  of  the  Palace  or  Marshalsea  Court,"  evidently  published  about  the  same 
•  date,  where  it  is  said  that  the  costs  on  a  debt  of  £5  amounted  to  £8.  On  the  whole 
subject  see  Juridical  Review  xxxi  139  seqq. 

"  Below  2x9. 


'Bracton's  Note  Book  case  X189;  ibid  vol.  i  57-59;  Hale,  Jurisdiction  of  the 

ise  of  Lords,  c.  vii,  says,  **  The  consilium  regis  in  ancient  times  did  so  often  sit 

t  of  King's  Bench,  and  were  so  often  mingled  in  and  with  that  court  and 

dons  thereof,  that  the  style  of  that  court  manv  times  was  *  pladta  coram 


House 

in  the  court 

the  transactions 

consilio  regis,*  and  sometimes  *  coram  rege  et  consilio.' 

7  Y.B.  3,  4  Ed.  H.  (S.S.)  38,  39,  p$r  Herle  and  Toudeby  org, 

■  Pike,  History  of  the  House  of  Lords  44,  45  ;  cp.  R.  v.  Rouceby  (1354)  Select 

Cases  before  the  6>nncil  (S.S.)  38. 
•Y.B.  12, 13  Ed.  IIL  (R.S.)  xciv. 

VOL.   I.— 14 
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was  brought  in  the  King's  Bench.  ^  The  case  of  the  Stauntons 
shows  that  the  proceedings  of  both  the  court  of  Common  Pleas 
and  of  the  Kingf  s  Bench  were  liable  to  be  interfered  with  not 
only  by  the  Council,  but  also  by  Parliament^  In  1 346  a  case 
was  adjourned  into  the  King's  Bench  and  was  decided  **  in  the 
Council  before  all  the  justices." '  As  Hale  points  out,  the  cases 
in  which  this  plose  connec^ipn  between  the  Kingr's  Bq^ch  anH 
the  Council  is  ^pparent|  can  be  referred  to  three  cat^ories.  It 
appears  (i)  iii^jujicult  cases  bj^  way  of  ^dvIcT  .ap^  fjif?^'^^  ; 
(2)  where  iss^^  was  joined  before  the  ronp^H,  j^fj  t}\^  records 
were  sent  into  the  ^King's  Bench  and  i"^gmmt  th^rft^n  T?*' 
given"Hy  tha^  court,;  and  (3)  in  impnrfanf  ^a?ffiS  ip  which  the 
CjJnfieff  sat  with  the  court  of  King's  Bencb.^ 

Towards  the  end  of  the  fourteenth   century  the  growing 

definition  and  consequent  separation  of  the  organs  of  government 

gradually  put  an   end   to  the  connection  between   the  King's 

Bench  and  the  Council.     The  Council  was  tending  to  becoine 

\     more  especially  the  organ  ofliie^xegutTve  side  ot  the  govern- 

ment,  ancLJiaxiiftfaeitf  ^J£e  TfigigJatiYfi.siqe ;  ^  while  the  court 
/  of"King['s  Bench  was  tending  to  become  simply  a  court  of 
common  law,  wKcK'was  concerned  witVthe  jugHBr"§!de  of 
IttVernmenL  It  is  true  that  the  men  of  that  period  were  hardly 
^  conscious  that  a  separation  was  taking  place  on  these  lines — 
indeed  the  functions  of  government  are  not  perfectly  separated 
on  these  lines  even  at  the  present  day.  Both  the  Council  and 
Parliament  were  r^^arded  as  courts,  the  powers  of  which  were, 
to  a  large  extent,  undifferentiated.  In  particular,  both  possessed 
large  judicial  powers  which  were  destined  to  play  a  large  part 
in  the  history  both  of  the  constitution  and  of  the  judicial 
system  ;  *  and  no  very  clear  distinction  was  drawn  between  their 
judicial  and  their  other  powers.  But  the  fact  that  the  organs  of 
government  were  in  fact  beginning  to  separate  on  these  lines 
was  helping  to  cause  a  friction  between  the  Council  and  Parlia- 
ment which  tended  to  make  the  separation  more  marked.^  It 
was  inevitable  that  the  common  law  courts  should  be  affected 
by  this  growing  separation  ;  and  it  was  not  doubtful  to  which  of 
these  two  organs  of  government  they  would  be  attracted.  Parlia- 
ment they,  recognized  as  the  body  whose  copsfint.  wa3.ne^essaiy 
to  the  making  of  the  laws  which  they  applied ;  ®  while  the  Council 

>  Y.B.  12,  13  Ed.  UI.  (R.S.)  xciv-c  (1336-1341). 
'  Y.B.  13, 14  Ed.  III.  (R.S.)  xxxvi-xlii  (1340- 1345). 
»  V.B.  20  Ei  III.  ii  (R.S.)  126. 

^Jurisdiction  of  the  JFioaae  of  Lords  c.  vii ;  cp.  Baldwin,  Select  Cases  before 
the  Council  (S.S.)  xxi-xxii. 

»  Below  360-361,  486-487.  •  Below  365*394»  485-508. 

7  Below  360-36Z,  486.487.  •  Vol  ii  Blu  iii  c  5. 
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spmetimes  did  or  attempted  to  do  things  which  in  their  opinion 

went  beyond  both  the  statute  and  the  common  Ia\v.^     Common 

lawyers  were  an  important  element  in  the  House  of  Commons  ;  ^ 

^nd  the  judges  jofths^^'"g'^  ^fiOfib  _?a^  the  CpQimon  Pleas  were 
common  lawyers  similarly  educated,^  similarly  employed,  often 
changing^  from  one  bench  to  the  other.*  They  were  tending  to 
fall  apart  from  that  lai^e  body  of  royal  clerks  who  acted  in 
the  various  departments  of  government  controlled  by  king  and 
council  It  is  not  suxEiism&  therefore,  that ,  the  common 
lawyers  came  to  tTunk  that  errors  in  the  King's  Bench  ought  to 
be^rrected  ih,  J^94J,{ameat»  and  not  by  the  Council.  As  we 
shall  see,  they  made  good  this  contention ;  ^  and  so  th^  ICing's 
Bsndi  teased,  not  Olily"  To  Be  connected*  with,  but  even  to  be 
directly  c6ntr0lted*t)y  the  Council^ 

'  Thus  The  court  of  King's  Bench  became  simply  a  common 
law  court  But,  while  thus  becoming  simply  a  common  law 
court,  it  preserved  both  in  its  style  and  its  jurisdiction  traces  of 
the  days  when  it  was  a  court  of  a  very  different  kind.  In  its 
wide  powers  of  control  over  other  courts  and  officials,  and  in  its 
wide  criminal  jurisdiction,  it  retained  powers  of  a  quasi-political 
nature  which  came  to  it  from  the  days  when  the  court  held  coram 
r^e  was  both  King's  Bench  and  Council.  In  the  future,  the 
possession  of  these  powers  by  a  common  law  court  which  was 
allied  to  Parliament  was  destined  to  be  a  factor  of  no  mean  im- 
portance in  determining  the  position  of  the  common  law  in  the 
state,  and  in  settling  the  shape  of  the  English  constitution.  All 
this  we  shall  see  more  clearly  later  in  this  history.  At  this  point 
we  must  confine  ourselves  to  a  description  of  the  various  branches 
of  a  jurisdiction  which  was  destined  to  have  so  large  an  historical 
eflfect 

I  Below  487 ;  vol.  ii  Bk.  ui  c  5.  >  Ibid.  >  Ibid. 

*  Thus  in  13x1  Roubury,  a  judge  of  the  King's  Bench,  was  hearing  cases  in 
the  Common  Pleas,  Y.B.  4  Ed.  II.  (S.S.)  158  n.  i ;  in  Y.B.  12,  13  Ed.  III.  (R.S.) 
366  the  common  opinion  of  the  Council  and  all  the  Justices  is  cited ;  in  Y.B.  20 
Ed.  III.  ii  (R.S.)  528  Thorpe,  C.J.,  of  the  King's  Bench  came  into  the  Conunon  Pleas 
and  gave  an  opmion ;  for  the  movements  of  the  judges  from  one  c6urt  to  another 
see  ross's  Tables  of  the  Judges  of  these  courts,  iii  35-26,  201-202,  353-355. 

•  Below  361, 

'  Pike's  view.  History  of  the  House  of  Lords  46,  that,  as  no  separate  proceed- 
ings of  the  Council  are  known  of  a  date  earlier  than  1387,  the  King's  Bench  was  not 
completely  separated  from  the  Council  much  before  that  date,  must  be  modified  in 
the  light  of  Professor  Baldwin's  account  of  the  records  of  the  Council,  The  King's 
Council  chap,  xiv;  he  shows  that  **the  traditional  view  that  these  records  first 
appeared  in  the  reign  of  Richard  II.  has  arisen  out  of  a  mere  accident  of  collection 
which  in  itself  has  no  historical  basis ;  "  he  inclines  to  the  view  that  the  two  courts 
were  practically  separate  by  the  reign  of  Edward  III.  ibid  64 ;  and  thus  he  agrees 
*  with  Coke  who  points  out,  zo  Ca  Rep.  73  b,  that,  from  the  passing  of  the  statute 
28  Edward  I.  St  3  c.  5  to  4  Edward  III.  c.  3,  the  justices  following  the  king  had 
their  purveyance,  and  that  its  cessation  at  the  latter  date  shows  that  by  then  the 
King's  Bench  had  become  a  settled  court. 
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The  jurisdiction  of  the  court  of  King's  Benchjivas  p^eneral  and 
universaJL  The  judges  of  the  court  ^lire  "called  capitaUs  in  re- 
spect of  their  supreme  jurisdiction,  and  generates  in  respect  of 
their  general  jurisdiction  throughout  England"  ^  Coke  sums  up 
the  jurisdiction  of  the  court  under  several  heads. ^  (i)  I^  ^lolds 
cognizance  of  all  pleas  of  the  crown  ;  (2)  It  has  jurisdiction  "to 
examine  and  correct  all  andall  manner  of  errors  in  fact  and  in 
lavu  "Of  all  the  judga^and^jtfsTices  of  the  realm  liTtlieifTuggmferitg; 
process,  and  proceedmgs  In  courts  of  record,  and  not  only  in 
pleas  of  the  crown,  but  in  all  pleas,  real,  personal,  and  mixt, 
the  court  of  Exchequer  excepted  as  hereafter  shall  appear." 
(3)  "  This  court  hath  not  only  Jurisdiction  to  correct  errors  in 
judicial  proceedings,  but  other  errbfs1an3^isdemean6urs  extra- 
judicial  tending  to ^the  bjsach  of  the  peace^  or  oppression  of  ^e 
subject  .  .  .  or  any  other  manner  of  misgovcmroent '^  (4)  It  has 
jurisdiction  over  alljxespasses  done  vi  et  agaiSr  (5)  "  This  court 
hath  power  to  hold  plea  by  Bill  for  debt,  detinue,  covenant,  pro- 
mise, and  all  other  personal  actions  .  .  .  against  any  that  is  in 
custodia  Mareschalli,  or  any  officer,  minister  or  clerk  of  the  court" 
(6)  The  judges  of  this  court  are  the  sovereign  justices  of  oyer  and 
terminer,  gaol  delivery,  coroners,  and  conservators  of  the  peace  in 
the  realm.  The  authority  of  justices  in  eyre,  of  oyer  and  ter- 
miner, and  gaol  delivery  ceases  when  the  King's  Bench  comes  into 
the  county. 

From  Coke's  summary  it  appears  that  the  court  of  King's 
Bench  had,  (i)  a  criminal  jurisdiction ;  (2)  a  civil  jurisdiction; 
and  (3)  agejQ^ral  superintendence  over  the  due  observance  of  £Ee 
law  by  officials  and  others.' 

(l)  Criminal  jurisdiction. 

This  jurisdiction  comprises  (i)  ordioaryjurisdiction,  fiiV  trans-^ 
ferred  jurisdiction,  (iii)  jurisdiction  m  cases  where  the  correctness 
oTlHe  decrsion  of  an  inferior  court  is  questioned. 

(i)  Ordinary  jurisdiction. 

It  was  not  common  even  in*  John  and  Henry  III.'s  reigns  to 
try  ordinary  criminal  cases  before  the  court  of  King's  Bench.* 
Such  cases  only  came  before  it  if  they  were  transferred,  unless 
the  court  happened  to  be  taking  all  the  crown  business  for  the 
county  in  which  it  was  sitting.     Probably  it  was  at  no  period 

*  Coke,  FourUi  Instit.  75.  « Ibid  71-73. 

'  Select  Pleas  of  the  Crown  (S.S.)  xxiii ;  the  court  might  hear  all  offences  com- 
mitted in  Middlesex,  or  any  other  county  in  which  the  court  was  sitting ;  in  later 
times  misdemeanours  committed  in  any  county  might  be  so  tried  on  information 
filed  by  the  Attorney- General,  Reeves,  H.E.L.  iii  158. 
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very  common  for  ordinary  criminal  cases  to  be  tried  before  it.^ 
But,  till  1872,  the  grand  jury  of  Middlesex  was  r^ularly  sum- 
moned whether  or  no  there  were  any  indictments  to  be  preferred 
before  them.  In  1872*  it  was  enacted  that  they  need  not  be 
summoned  unless  there  was  an  indictment  to  be  preferred. 
Such  indictments  are  preferred  only  in  cases  of  public  impor- 
tance.' 

(ii)  Transferred  jurisdiction. 

Indictments  and  other  proceedings  from  inferior  iiQurts  mav 
be  removed  into  the  court  of  K^'ng's  Henrh  hy  writ  of  certiorari.* 
This  will  be  done  vj^en  a  fair  trial  cannot  be  had  before  such  m- 
^rior  court^fc  where  some^ifScult  question  of  Taw  is  likefy  to 
arise.  In  tne  fifteenth  and  sixteenth  centuries  "the  number  of 
criminal  cases  of  all  kinds  so  transferred  was  considerable.'  Such 
trials  when  held  in  term  time  are  called  trials  at  bar^  i.e.  they  are 
held  at  the  bar  of  the  court  before  the  judges  of  the  court  sitting 
in  banc.  But  the  court  has  power,  instead  of  trying  these  cases 
itself,  to  send  them  for  trial  into  the  counties  where  the  crimes 
were  committed,  or  to  order  them  to  be  heard  by  the  itinerant 
justices  sitting  at  nisi  prius.^ 

(ill)  Jurisdiction  in  cases  wh^e  ttuxorrutmes^-ofthe  decisioM.of 
an  inferior  court  is  questioned. 

Before  dealing  with  the  history  of  the  procedure  by  which  the 
correctness  of  the  decision  of  an  inferior  court  could  be  questioned, 
it  will  be  necessary  to  say  a  few  very  general  words  about  the 
ideas  entertained  by  primitive  legal  systems  as  to  the  nature  of 
these  proceedings.  In  ipod^m  Iftw  ^he  ideas,  firstly  that  it  is 
possible  to  appeal  against  an  erroneous  decision,  and  secondly 
that  the  appellate  tribunal  should  try  these  appeals  by  a  rehearing 
©rthe  cas^,  seem  so  natural  and  necessary,  Aat  it  is  difficult  to 
realTzenniat  both  were  quite  unrecognized  at  an  earlier  stage  in 
our  legal  history, 

"  The  idea,*'  says  Maitland,^  "  of  a  complaint  against  a  judg- 
ment which  is  not  an  accusation  against  a  judge  is  not  easily 

*  Stephen,  H.C.L.  i  95,  96,  says,  *'  It  is  a  ctirtous  (question,  though  perhaps  the 
solution  would  not  be  worth  the  trouble  necessary  to  arrive  at  it,  how  far,  at  different 
periods  of  its  history,  the  court  of  King's  Bench  was  in  practice  as  well  as  in  theory 
a  court  for  the  trial  of  common  criminal  cases." 

'  35»  36  Victoria  c.  5a. 

'  Ordinary  cases  arising  in  Middlesex  are  tried  either  at  the  Central  Criminal 
Court  or  at  the  Quarter  Sessions,  below  285,  292-293. 

*  Below  228;  App.  XIII. 

'  Stephen,  H.C.L.  i  96 ;  at  the  present  day  they  are  *'  almost  always  misdemean- 
ours partaking  more  or  less  of  the  character  of  private  wrongs  as  indictments  for 
Ubd,  conspiracy  to  defraud,  or  the  like,"  ibid. 

'  Coke,  Fourth  Instit.  73,  74 ;  below  279. 

^  P.  and  M.  ii  665  ;  for  a  similar  idea  in  early  French  law  see  ibid  n.  9. 
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^formed''  We  shall  see  that  a  complaint  against  the  verdict  of 
a  jury  took  the  form  of  an  accusation  of  perjury  ;  ^  and,  just  in 
the  same  way,  there  is  plenty  of  evidence  that  in  the  thirteenth 
century  complaints  against  the  judgments  of  the  justices  of  assize, 
and  even  against   the  justices  in  eyre,  took  the  form  of  semi- 

'  criminal  proceedings.^  It  is  not  till  the  following  century  that 
complaints  against  a  judgment  were  differentiated  from  chaises 
against  the  judge ;  and  the  older  conception  had  a  very  permanent 
influence  upon  the  procedure  by  means  of  which  these  complaints 
were  formulated.     Two  consequences  followed  logically  from  the 

^  older  conceptioa  Firstly  the  proceedings  were  new  proceedings. 
The  case  must  have  been  settled  by  final  judgment;  and  there- 
fore  the  proceedings  taken  to  upset  that  judgment  must  be  new 

,  proceedings.^      Secondly,  the  matter  of  complaintjagainst  the 

judgment  mustj  like  aqy  Qt;\ier  complainfj^^  f^^^^^gtbLJli;^!?^"" 
lated  But  the  only  manner  in  which  such  a  complaint  could  be 
distinctly  formulated  was  to  look  at  the  formal  record  of  the  case, 
_  and  indicate  clearly  some  error  or  errors  appearing  thereon.*  It 
followed  thereforejhat  a  complainant  could  only  succeed  if  ne 
could  point  out  an  error  on  the  record ;  but  aoiLfirror  however 
triviaTw5s"'suHiciehT.'  ^  Tt  was  from  these  two  ideas  that  the  rules 
of  procedure  upon  a  writ  of  error  naturally  flowed.  The  first 
step  was  the  removal  of  the  record  into  the  higher  court  Thai 
caiiie  the~assignment  of  errors  by  the  plaintiflTm  error,  the  sum- 
moning of  the  defendant  in  error  by  writ  of  Scire  Facias  to  hear 
the  errors  assigned,  and  the  joinder  of  issue  on  the  question 
whether  the  errors  so  assigned  were  really  errors.^ 

Thus  the  common  law  knew  nothing  of  an  appeal  by  a  re- 
hearing of  the  case. .  It  only  knew  a  procedure  in  error  inlvTiidi 
only  errors  which  aj)peared  on  the  record  could  b&  alleged.  It 
was  as  we  shall  see,  a  most  inadequate  procedure ;  and  it  was 
very  imperfectly  mitigated  partly  by  judicial  ingenuity,  and 
partly  by  small  legislative  improvements.     The  idea  of  an  appeal 

^  Below  337-342 ;  cp.  above  120  n.  2 ;  and  P.  and  M.  ii  663-664  for  the  similar 
ideas  that  underlay  the  writ  of  false  judf^ment ;  in  Y.B.  5  Ed.  II.  (S.S.)  229  there  is 
a  case  in  which  the  suitors  of  the  court  Baron  were  amerced  by  the  Common  Bench 
for  false  judgment ;  and  in  158 1  it  was  said  that  if  the  Lord  Warden  of  the  Cinque 
Ports  reversed  a  judgment  of  the  court  of  Shepway  *'  the  mayor  and  jurats  who  gave 
the  judgment  shsdl  be  fined  and  the  mayor  put  out  of  his  office."  Dyer,  376  a. 

'  P.  and  M .  ii  665  and  references  there  cited ;  Baldwin,  The  King*s  Council  57- 
58 ;  Thayer,  Evidence  144-145.  We  may  see  an  interesting  survival  of  this  old  con- 
ception in  the  rule  that  if  a  judge  died  before  sealing  a  biU  of  exceptions  (bdow 
223-224)  no  proceedings  upon  it  could  be  had,  Newton  v.  Boodle  (1847)  3  C.B. 
795  ;  and  cf.  Cole,  Ejectment  (Ed.  1857)  315. 

'  *'  One  shall  not  have  a  writ  of  error  before  the  original  writ  betv^'een  the  parties 
be  determined,  and  they  be  without  day/*  Y.B.  17  Ed.  III.  (R.S.)  244  far  Pole 
org, ;  this  was  the  law  till  the  passing  of  the  Common  Law  Procedure  Acts  of  1852, 
below  245-246. 

*  Bl.  Comm.  iii  40s.  »  F.N.B.  20  E.  F,  G. 
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by  means  of  a  rehearing  of  the  case  came  into  English  law  from 
the  ^hancery ;  ^  and  it  was  not  till  the  Judicature  Acts  that  the 
common  law  procedure  in  error  in  civil  cases  was  swept  away, 
and  the  Chancery  procedure  substituted  for  it* 

Having  now  explained  the  ideas  upon  which  the  common 
law  procedure  in  error,  whether  in  criminal  or  in  civil  cases,  was 
based,  let  us  turn  to  the  history  of  the  manner  in  which  the 
decision  of  the  court  in  criminal  cases  might  be  questioned.  I 
shall  describe  firstly  the  writ  of  error,  secondly,  the  manner  in 
which  the  defects  of  the  writ  of  error  were  partially  remedied  by 
the  judges  and  the  l^slature,  and  thirdly,  the  Criminal  Appeal 
Act  of  1907  which  has  at  last  provided  a  rational  system  of 
appeal  in  criminal  cases. 

(a)  The  writ  ofppfors 

Until  1 70S  th^^ant  Of  a  writ  of  error  was  a  matter  entirely 
withinTlie  discretion  of  the  crown.'  The  crown  Tor  any  reason, 
or  for  no  reason,  might  order  the  Attorney-General  to  grant  his 
fiat  for  the  issue  of  such  a  writ ;  and  without  such  fiat  the  writ 
could  not  be  issued.^  If  the  writ  was  issued  the  court  was 
satisfied  with  the  Attorney-General's  confession  of  error.  In 
1705  in  Paty's  Case^  ten  out  of  the  twelve  judges  held  that  the 
crown  could  not  deny  the  writ,  and  that  it  was  grantable  ex 
debito  justiHm  in  cases  of  misdemeanour  where  the  error  was 
probable.  Consequently  the  court  assumed  the  power,  if  it  could 
see  that  there  was  such  probable  error,  to  order  the  Attorney- 
General  to  grant  his  fiat  But,  the  issue  of  the  writ,  having  thus 
become  a  matter  of  right,  it  was  laid  down  that  there  must  really 

an  error— the  mere  admission  of  the  Attorney-General  was 
no  longer  to  suffice.  The  old  practice,  however,  continued  in 
cases  of  treason  and  felony.  But  the  Attorney-General  never 
refused  his  fiat  if  there  was  a  probable  error  alleged ;  and  the 
question  whether  or  no  there  was  error  was  judicially  determined.* 
The  wrk  of  error  was,  however,  little  used  because  the  proced- 
ure upon  TT'was  cumbersome,  and  gave  no  useful  result  The 
formal  hfstory  of  the  case  was  stated  at  larg^  on  the  record — the 
arraignment,  the  plea,  the  issue,  and  the  verdict.  But,  as  the 
record  took  no  account  of  some  of  the  most  material  parts  of  the 
trial,  where  error  was  most  likely  to  occur — the  evidence  and  the 

'  Below  438.  •  Below  643. 

'The  Rioters'  Case  (1683)  i  Vern.  175 ;  it  was  sometimes  used  to  reverse  a  con- 
viction on  political  grounds,  see  e.g.  House  of  Lords  MSS.  x693-x695  no.  864 — a 
reversal  of  the  conviction  of  two  persons  for  treason  for  taking  part  in  Monmouth's 
rebellion;  and  cf.  the  Writ  of  Error  in  Holies*  Case  (1668)  3  S.T.  331. 

<  Crawie  v.  Crawle  (1683)  x  Eq.  Cas.  Ab.  4x4. 

'x  Salk.  504. 

•Wilkes'  Case  (1770)  4  Burr.  355o-255x;  Stephen,  H.C.L.  i  309,  310. 
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direction  of  the  judge  to  the  jury  ^  the  writ  could  do  nothing  to 
remedy  the  only  errors  that  were  really  substantial  It  was  for 
these  reasons  that  it  was  abolished  in  1907.^ 

(Jb)  The  manner  in  which  the  defects  of  the  writ  of  error  were 
pailialljLXeaxsdied^by  th^Judges  and  the  l^islature. 

(a)  Motions  for  a  new  trial.  We  shall  see  that  in  civil  cases 
both^ths  Common^les^g  aad  the  King] s  Bench  granted  new  trials 
as  early  as  the  fourteenth  century.'  But  in  criminal  cases  there 
do  not  appear  to  be  any  medisval  precedents  for  such  a  practice. 
It  is  not  till  the  latter  half  of  the  seventeenth  century  that  the 
conditions  under  which  a  new  trial  could  be  had  in  criminal  cases 
were  settled.^  In  the  first  place  we  must  distinguish  between 
trials  which  have  resulted  in  an  acquittal  and  those  which  have 
resulted  in  a  conviction.  It  was  settled  in  the  seventeenth 
century  that  after  an  acquittal  ^^^rc  fflnid  he  nn  atw  triaj.'  after 
some  doubts  whether  such  new  trial  might  not  be  had  if  the  case 
was  not  capital^  In  Reg.  v.  Duncan  ^  in  188 1  Lord  Coleridge, 
C.J.,  said,  "  The  practice  of  the  courts  has  been  settled  for 
centuries,  and  is  that  in  all  cases  of  a  criminal  kind  where  a 
prisoner  or  defendant  is  in  danger  of  imprisonment,  no  new  trial 
will  be  granted,  if  the  prisoner  or  defendant,  having  stood  in  that 
danger,  has  been  acquitted''  If  the  tn>1  respite  it>  a  rnnviVtinn 
the  rule^  in  1 67.1,  was»  in  acconiancc  with  -previous  cases,®  held 
to  be  the  same;^  but  the  court  was  equally  divided.  In  1673,^* 
however,  a  new  trial  was  granted  after  a  conviction  for  perjury* 
This  precedent  was  followed ;  and  the  rule  was  settled  that  in 
cases  of  misdemeanour  a  new  trial  might  be  granted  on  the 
ground  of  misreception  of  evidence,  misdirection  of  the  judge,  or 
because  the  verdict  was  against  the  weight  of  evidence."  In  the 
second  place  we  must  distinguish  between  misdemeanour  and 
felony.  There  is  only  one  precedent  for  the  grant  of  a  new  trial 
in  cases  of  felony. ^^     This  has  not  been  followed  by  the  Privy 

'  Stephen,  H.C.L.  i  309,  '*  In  Orton*8  trial  the  Question  was  whether  camulative 
punishment  could  be  given  for  two  offences  charged  in  different  counts  of  the  same 
indictment.  The  record  was  a  parchment  roll  of  monstrous  size,  setting  forth,  to- 
gether with  much  other  wholly  unimportant  matter,  every  order  made  by  the  court 
for  the  adjournment  of  the  trial  to  the  next  sitting ;  '*  the  writs  of  error  in  R.  v. 
Bradlaugh  (1878)  and  R.  v.  Orton  (i88x)  are  the  only  ones  in  modem  times  in  wfaidi 
recourse  has  b«en  had  to  this  writ ;  for  an  explanation  of  these  omissions  in  the 
record  see  below  317. 

•  Below  2x8.  '  Below  225. 

'  On  the  whole  subject  see  Thayer,  Evidence  175-179. 

'  (x66o)  I  Lev.  9 ;  Rex  v.  Bowden  (x66x)  x  Keb.  124 ;  Rex  v.  Fenwicke  and 
Holt  (1663)  I  Keb.  S46;  Rex  v.  Jones  (1724)  8  Mod.  201,  208. 

•  X  Lev.  9,  p€r  Wyndham,  J.  '  7  Q.B.D.  X98. 
>  E.g.  Rex  V.  Lewin  (x668)  2  Keb.  396. 

'  Rex  V.  Hannis  (X671)  2  Keb.  765. 

^  Rex  V.  Lathan  and  Collins  3  Keb.  X43 ;  cp.  Rex  v.  Cornelius  3  Keb.  525. 

"  Stephen,  H.C.L.  i  3x0,  3XX.  »•  Reg.  v.  Scaife  (185X)  X7  Q.B.  238. 
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Council,^  and  has  been  disapproved  by  the   Queen's  Bench 
Division.* 

(fi)  The  jury  may  find  a  yecial  verdict.  i.e.  they  may  find 
the  facts  and  leave  it  for  the  court  to  say  whether,  on  those  facts, 
the  prisoner  is  guilty  or  not' 

(7)  It  was  an  old  practice  for  the  judge,  in  case  of  a  convic- 
tion, if  he  felt  a  doubt  as  to  the  law,  to  respite  judgment  or 
sentence,  and  discuss  the  matter  informally  with  the  other  judges. 
If  they  thought  that  the  prisoner  should  be  acquitted  he  was 
acquitted,  or,  if  judgment  had  already  been  passed,  he  was 
pardoned.^  Statutory  authority  was  given  to  this  practice  in 
1 848  by  the  establishment  of  the  court  of  Crown  Cases  Reserved' 
All  the  judges  were  members  of  this  court ;  and  five,  of  whom 
the  Lord  Chief  Justice  must  be  one,  formed  a  quorum.  If  the 
five  differed,  any  one  might  require  the  matter  to  be  referred  to 
all  the  judges.  Any  judge  or  chairman  of  Quarter  Sessions 
might  reserve  a  point  for  discussion  by  this  court,  where  a 
prisoner  had  been  convicted ;  but  the  question  whether  or  no  he 
would  reserve  the  point  was  within  his  absolute  discretion.  The 
court  could  only  determine  questions  of  law  arising  at  the  trial. 

^The  result  was  that  there  was  no  possibility  of  questioning 
the  ruling  of  the  judge  on  a  point  of  law  except  with  his  leave ; 
and,  except  by  motion  for  a  new  trial  (which  was  only  granted 
in  the  case  of  misdemeanours),  there  was  practically  no  way  of 
questioning  the  verdict  of  the  jury  on  the  facts.  All  that  could 
be  done,  if  new  facts  came  to  light,  was  to  pardon  the  man  on 
the  ground  of  his  innocence. 

(c)  The  Criminal  Appeal  Act  of  1907.* 

A  bill  for  the  reform  of  the  law,  which  was  before  the  House 
of  Lords  in  1690,  attempted  to  give  a  remedy  for  this  anomalous 
state  of  affairs,  by  extending  both  the  writ  of  attaint  ^nd  th^bill 
of  exceptions  jo  criminal  cases.^  But  the  bill  was  dropped ;  * 
and  nothing  was  done,  till  the  beginning  of  the  present  century. 

The  lamentable  case  of  Adolf  Beck  who,  unfortunately  for 
himself,  had  a  double  who  was  addicted  to  breaking  the  criminal 
law,  at  length  aroused  the  attention  of  the  legislature  to  this 
anomalous  state  of  the  law.  The  Act  establishes  a  court  of 
criminal  appeal.     Its  judges  are  the  Chief  Justice  of  England, 

1  Reg.  V.  Bertrand  (1867)  L.R.  x  P.C.  520;  cp.  Reg.  v.  Edaljee  Bryamjee  (1846) 
5  Moo.  P.C.C.  276. 

*  Reg.  V.  Dancan  (x88x)  7  Q.B.D.  X98,  aox. 

'  13  Edward  I.  St  x  c.  30 ;  Coke,  Second  Instit.  425. 

^Stephen,  H.C.L.  i  31X. 

»  xx»  X2  Victoria  c.  78.  *y  Edward  VII.  c.  23. 

^  Hist.  MSS.  Comm.  Thirteenth  Rep.  App.  Pt.  V.  no.  244  p.  2X  ;  for  the  writ  of 
attaint  see  below  337-342 ;  and  for  the  bill  of  exceptions  see  below  223-224. 

'  Ibid  at  p.  23. 
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and  eight  judges  of  the  King's  Bench  Division  of  the  High 
Court.  Three  are  a  quorum,  and  the  number  of  judges  sitting 
must  always  be  an  uneven  number.^  It  can  hear  appeals  upon 
any  question  of  law ;  and,  under  certain  conditions,  upon  any 
question  of  fact,  and  against  the  sentence  passed.^  It  has  full 
powers  to  affirm  or  quash  the  conviction,  or  to  alter  the  sentence 
in  any  way  it  sees  fit  It  cannot  grant  a  new  trial ; '  but,  since 
it  has  inherited  all  the  powers  of  the  court  of  Crown  Cases  Re- 
served,^ it  can  order  a  venire  de  novo  in  the  case  of  a  mis-trial.^ 
Its  decision  is  final,  unless  the  certificate  of  the  Attorney-General 
is  obtained  that  the  case  ''  involves  a  point  of  law  of  exceptional 
public  importance  and  that  it  is  desirable  in  the  public  interest 
that  a  further  appeal  should  be  brought ; "  in  which  case  a  further 
appeal  can  be  taken  to  the  House  of  Lorda^  The  court  of 
Crown  Cases  Reserved  and  writs  of  error  in  criminal  cases  are 
abolished/  Nothing  in  the  Act  is  to  affect  the  crown's  preroga- 
tive of  mercy ;  but  the  Secretary  of  State,  when  a  petition  for 
mercy  is  presented  to  him,  may  either  refer  the  whole  case  to  the 
court,  or  get  its  opinion  on  any  point  connected  with  it® 

"  The  number  of  cases,"  says  Mr.  Alexander,*  "  in  which  con- 
victions have  been  quashed  or  sentences  reduced  since  this  Act 
came  into  operation  has  raised  a  very  uncomfortable  feding  in 
the  minds  of  all  thinking  men  as  to  what  took  place  before  die 
Act  was  passed.  During  the  nine  months  of  1908  that  the  Act 
was  in  operation  there  were  29  appeals  and  326  applications  for 
leave  to  appeal,  of  which  79  were  granted  In  18  cases  the 
conviction  was  quashed,  and  in  14  the  sentence  was  reduced — a 
quite  sufficient  justification  for  the  establishment  of  this  tribunal." 

(2)  Civil  jurisdiction. 

The  civil  jurisdiction  of  the  court  falls  under  three  heads : 
(i)  Original  jurisdiction ;  (ii)  Jurisdiction  in  error ;  and  (iii)  The 
methods,  other  than  the  writ  of  error,  by  which  judicial  pro- 
ceedings might  be  questioned. 

(i)  Original  jurisdiction. 

We  have  seen  that  original  jurisdiction  over  civil  actions  be- 
longed properly  to  the  court  of  Common  Pleas.^^     It  alone  had 

'  §  3  ;  all  convicted  persons  have  a  right  to  appeal  on  a  question  of  pure  law ; 
for  an  appeal  on  a  question  of  fact  or  mixed  law  and  fact,  or  on  any  other  ground, 
the  leave  of  the  court  of  Criminal  Appeal  or  the  certi6cate  of  the  trial  judge  is 
needed ;  for  an  appeal  against  the  sentence  the  leave  of  the  court  of  Criminal 
Appeal  is  necessary. 

»§§4.2o(i).  *Sao(4). 

'  Crane  v.  Public  Prosecutor  [xgaz]  2  A.C.  299. 

•§  I  (6) ;  below  390-39i.  ^  S§  20  (i).  (4).  »«•  •  §  19. 

*  The  Adrntnistration  of  Justice  in  Criminal  Matters  124.  ^  Above  198. 
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original  jurisdiction  over  most  of  the  real  actions  and  over  the 
older  forms  of  personal  action.  But  the  King's  Bench  had  always 
exercised  jurisdiction  in  cases  where  a  personal  wrong  or  force 
was  alleged/  This  gave  it  a  jurisdiction  over  trespass  and  its 
off-shoots,  which  it  exercised  concurrently  with  the  court  of 
Common  Fleas ;  and,  as  in  the  sixteenth  century  one  or  other 
of  the  actions  of  trespass  on  the  case  were  more  than  covering 
the  ground  occupied  by  the  older  real  and  personal  actions,^  the 
monopoly  of  the  court  of  Common  Fleas  was  becoming  a  thing 
of  the  past  But,  before  this  time,  the  court  of  King's  Bench 
had  invented  a  process  which  gave  it  a  concurrent  jurisdiction 
with  that  exercised  by  the  court  of  Common  Fleas  over  all  per- 
sonal or  mixed  actions ;  and  this  process  was  so  much  more 
effective,  and  so  much  cheaper  than  the  process  of  the  court  of  i 
Common  Fleas,  that,  by  the  b^inning  of  the  seventeenth  century,  I 
it  was  attracting  to  itself  the  greater  part  of  this  litigation.*  i 

This  process  was  based  on  the  fact  or  the  fiction  that  the 
defendant  was  in  the  custody  of  the  Marshal  of  the  Marshalsea 
of  the  king — the  functionary  who  kept  the  prison  of  the  court* 
If  a  person  was  in  the  custody,  jg{_  ^;\s^JM^rshs\  the  _court_had 
jeneral  jurisdiction  over  him.  It  was  therefore  possible  to  bring 
any  sort  of  acfloh~againstTiim,  except  real  actions]  It  is  possible 
that  this  device  was  borrowed  by  tne  couffTJfKing's  Bench  from 
an  analogous  device  used  by  the  Steward  and  Marshal's  court  in 
Edward  I.'s  reigjn.*  However  that  may  be,  it  was  applied  by 
the  court  of  King's  Bench  on  a  far  wider  scale  than  was  possible 
in  the  case  of  a  court  with  a  jurisdiction  so  limited  as  that  of  the 
Steward  and  the  Marshal.* 

The  first  step  in  this  process  was  to  get  the  defendant  either 
actually  or  constructively  into  the  custody  of  the  Marshal. 
In  one  case  in  Henry  VI. 's  reign  it  was  held  that  actual  custody 
was  necessary  to  found  the  jurisdiction,  so  that  it  could  not  be 
exercised  against  a  person  who  was  released  on  bail.  This 
decision  was  reversed  later  in  the  reign ;  and  it  was  ultimately 
held  that  the  mere  record  on  the  rolls  of  court  that  the  defendant 

'  Hale,  Discourse,  etc.,  Harg.  Law  Tracts  360;  Coke,  Fourth  Instit.  72  main- 
tamed  that  it  could  hear  an  assize  of  novel  disseisin ;  but  cf.  Hale,  loc.  cit.  ;  Hale, 
loc.  at,  says  it  could  hear  cases  begun  by  writ  of  quare  impedit,  quare  non  admisit 
efectio  custodiae,  and  cjectio  firmc ;  for  these  writs  see  vol.  iii  c.  i  $  i ;  also  on  the 
same  principle  cases  of  replevin,  see  vol.  iii  c  2  §  x. 

'Vol.  it  Bk.  iii  c.  5 ;  vol.  iii  cc.  2  and  3 ;  Bk.  iv  Pt.  II.  c.  x  §  i,  and  c.  2  §  i. 

•Above  199-200. 

**'  And  it  is  to  be  observed,  that  he  who  is  a  prisoner  to  the  King's  Bench  is  in 
custodia  MariMckalli  MariuhaUue  Domini  Rtgis  and  he  who  is  a  prisoner  to  the 
Marsludsea  of  the  Household  is  in  cuitodia  Mamc,  MareschaUitg  hospitii  donC 
RigiSt"  xo  Co.  Rep.  71  b,  72  a. 

'This  is  the  by  no  means  improbable  suggestion  of  Reeves,  H.E.L.  ii  604. 

•  Above  208. 
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had  given  bail  would  be  sufficient  evidence  of  actual  custody.^ 
To  get  this  evidence  on  record  what  was  called  a  hill  of  Middle- 
^sex  ^  was  filed  by  the  plaintiff  against  the  defendant,  stating  that 
ne  was  guilty  of  trespass  vi  et  armis — an  offence  falling  properly 
within  the  jurisdiction  of  the  court  The  plaintiff  gave  pledges  for 
the  prosecution,  which  pledges,  even  in  Coke's  day,  were  the  ficti- 
tious John  Doe  and  Richard  Roe.'  The  sheriff  of  Middlesex  was 
then  directed  to  produce  the  defendant  before  the  court  to  answer 
the  plaintiff  concerning  this  plea  of  trespass.  If  the  sheriff  returned 
to  the  bill  **  nop  est  ir^vgntus."  a,  writ  of  latitat- was  issued  to  the 
.sheriff  of  an  adjoining  county.  The  writ  recited  the  bill  of 
Middlesex  and  the  proceedings  thereon,  stated  that  the  defendant 
"latitat  et  discurrit"  in  the  county,  and  ordered  the  sheriff  to 
catch  him.  ~*l'he  trespass  and  the  proceedings  thereon  were 
fictions  invented  to  give  the  court  jurisdiction.  Thus  when  the 
defendant  did  not  live  in  Middlesex  it  was  clearly  a  wasteoilimc 
to  start  with  a  real  bill  of  Middlesex.  Such  a  bill  was/^iippcsed, 
and  the  issue  of  a  latitat  was  the  first  step  taken  in  tftcr  aclton.^ 
A  real  bill  was  only  needed  if  the  defendant  actually  lived  in 
Middlesex.  But  the  bill  actual  or  supposed  was  the  foundation 
of  the  subsequent  proceedings  against  the  defendant. 

If  the  defendant  appeared  and  gave  sureties  for  his  future 
appearance  he  was  sufficiently  in  the  custody  of  the  Marshal  to 
give  jurisdiction  to  the  court.  If  he  did  not  appear  to  the  bill 
or  the  latitat  he  was  liable  to  be  arrested  for  contempt  of  court 
in  not  appearing.  But  as  all  the  proceedings  were  fictitious,  the 
contempt  would  seem  to  share  the  fictitious  character.  To  arrest 
a  man  for  a  merely  fictitious  contempt  was  clearly  a  hardship.^ 
Therefore,  in  the  event  of  non-appearance,  the  plaintiff  was 
allowed  to  enter  an  appearance  for  him,  and  to  give  as  sureties 
for  his  appearance  his  friends  John  Doe  and  Richard  Roe.  This 
was  called  giving  "common  bail."  •  In  some  cases,  however,  it 
was  desirable  that  the  defendant  should  put  in  substantial  bail 

>  Reeves,  H.E.L.  ii.  602, 603 ;  iii  752,  753  ;  on  the  whole  subject  see  BI.  Comm. 
iii  284-288 ;  for  forms  see  App.  XX. 

*  So  called  because  the  court  sits  in  that  county ;  if  it  sat  in  Kent  it  would  be  a 
bill  of  Kent,  Bl.  Comm.  iii  285. 

s  Fourth  Instit.  72,  "  And  it  is  observable,  that  then  putting^  in  bail  at  one  nian*s 
suit,  he  was  in  custodia  Mareschalli  to  answer  all  others  which  would  sue  him  by 
bill,  and  this  continueth  to  this  day.  If  any  person  be  in  custodia  Mareschalli,  etc., 
be  it  by  commitment,  or  by  Latitat,  bill  ot  Middlesex  or  other  process  of  law,  it  is 
sufficient  to  give  the  court  jurisdiction ;  and  the  rather  for  that  the  court  of  Common 
Fleas  is  not  able  to  dispatch  all  the  subjects  causes,  if  the  said  actions  should  be 
confined  only  to  that  court.** 

*  Reeves,  H.E.L.  iii  755  n.  a. 

*Many  statutes  were  passed  to  free  defendants  sued  by  this  process  from  this 
liability  to  arrest,  12  George  L  c  29;  5  George  II.  c.  27;  21  George  II.  c  3  ; 
43  George  III.  c.  46;  7,  8  George  IV.  c.  71. 

*  Coke,  Fourth  Instit.  72 ;  Bl  Conun.  iii  287. 
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for  his  appearance.  This  was  called  "special  bail."  The 
question  when  special  bail  could  be  required  was  a  question  de- 
pending upon  the  practice  of  the  court.  It  was  usually  required 
if  the  plaintiff  swore  that  the  cause  of  action  was  worth  ;^io 
or  upwards.  In  1 66 1  Mt  was  enacted  that  unless  the  true  cause 
of  action  was  set  forth  in  the  writ  or  other  process,  no  special 
bail  could  be  required,  and  no  person  could  be  arrested  by  such 
process.  It  is  clear  that  the  process  by  way  of  bill  of  Middlesex 
and  latitat  did  not  set  forth  the  true  cause  of  action.  It  was 
founded  on  a  fictitious  trespass,  which  was  a  mere  cover  for  the 
real  cause  of  action.  Therefore  the  statute  seriously  affected  the 
efficacy  of  this  process ;  and,  as  we  have  seen,^  it  restored,  as 
its  framers  intended,  some  part  of  its  ancient  jurisdiction  to  the 
court  of  Common  Pleas.  But  the  court  of  King's  Bench  soon 
circumvented  this  statute  by  the  simple  device  of  adding  to  the 
bill  complaining  of  the  trespass  an  "  ac  etiam  "  clause,  in  which 
the  cause  of  action  was  truly  stated.  The  supposed  trespass 
gave  jurisdiction  to  the  court ;  and  the  real  cause  of  action,  set 
out  in  the  "  ac  etiam  "  clause,  satisfied*the  statute  and  authorized 
arrest  in  default  of  special  bail. 

The  device  was  successful,  and  great  was  the  wrath  of  the 
court  of  Common  Pleas.*  A  committee  of  the  House  of  Lords 
in  1 670- 1 67 1  was  inclined  to  take  the  view  of  the  judges  of  the 
court  of  Common  Pleas  that  it  was  an  evasion  of  the  Act  of 
1661.^  But  the  report  of  the  committee  was  sent  back  to  it;  ^ 
and,  though  it  adhered  to  its  report,*  nothing  came  of  it^  It 
was  under  these  circumstances  that  North,  CJ.,  set  himself  to 
compete  with  the  King's  Bench  by  the  help  of  a  similar  device.^ 
The  Common  Pleas  had  already  made  use  of  the  writ  of  trespass 
'*  quare  clausum  fregit "  in  much  the  same  way  as  the  King's 
Bench  used  the  bill  of  Middlesex.     The  defendant  against  whom 

^  13  Charles  II.  St.  2  c.  2.  'Above  200  and  n.  3. 

'  *'  The  late  Chief  Justice  Sir  Orlando  Bridgmanand  his  officers  of  the  Common 
Pleas  |;ave  this  wa^  of  proceeding  by  the  King's  Bench  very  ill  language,  calling  it 
an  arbitrary  alteration  of  the  form  of  the  legal  process  and  utterly  a^nst  law.  But 
the  losers  might  speak ;  they  got  nothing  else ;  and  the  triccum  tn  lege  carried  it 
for  the  King's  Bench ;  which  court  ran  away  with  all  the  business,'*  Lives  of  the 
Norths  i  X2g. 

«Hist.  MSB.  Com.  Ninth  Rep.  App.  Pt  II.  5  no.  27;  Vaughan,  C.J.,  said,  ibid 

£,  6,  *'  If  this  course  continue  a  little  while  longer  there  will  be  no  causes  in  the 
ommon  Pleas.'* 

B  Ibid  at  p.  5. 

'  Ibid  at  p.  6 ;  the  committee  reported,  among  other  things,  '*  that  ac  etiam  is 
an  innovation  and  an  elusion  of  the  Statute,"  and,**  that  it  is  assuming  to  themselves 
a  power  which  they  have  not ; "  cf.  Lords  Journals  xii,  469. 

^The  report  was  ordered  to  be  debated,  Lords  Journals  xii  469,  474,  and 
counsel  were  to  be  heard,  ibid  509 — but  nothing  came  of  it  except  an  order  to  the 
Lc^d  Keeper  to  issue  writs  of  supersedeas  to  stop  '*  ac  etiams  "  if  asked  to  do  so  by 
liugants. 

"  Lives  of  the  Norths  i  zag. 
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such  a  writ  was  brought  could  be  arrested  ;  and,  when  he  was 
arrested,  the  plaintiff  was  able  to  bring  any  action  he  wished 
against  him.  North  added  an  '*  ac  etiam  "  clause  to  the  writ, 
and  so  managed  to  compete  on  somewhat  more  equal  terms  with 
the  King's  Bench.  ^  From  his  time  a  aipias,  based  upon  a 
supposed  writ_of^quare  clau^m]^^it/became  the  usijaLnxefliod 
.oTbeginningjan  action  m  the  CommohTTeas,  just  as  a  latitat, 
based  on  a  supposed  bfltof  Mfddlesex,  was  the  usual  method  oif 
b^inning  an  action  in  theTCing's  Bench. ^ 

In  1829  the  common  law  procedure  commissioners  justly 
condemned  the  procedure  by  bill  of  Middlesex;*  and  in  1832 
the  Uniformity  of  Process  Act  *  abolished  not  only  this  procedure, 
but  also  the  other  equally  fictitious  processes  used  by  the 
Common  Pleas  and  the  Exchequer.  These  courts  were  left  in 
possession  of  the  jurisdiction  which  they  exercised ;  but,  for  the 
future,  all  actions  were  to  be  begun  by  a  writ  in  the  form  pre- 
scribed by  the  Act,  and  all  subsequent  process  was  to  be  according 
to  the  rules  and  forms  therein  also  prescribed. 

(ii)  Jurisdiction  in  error. 

In  the  thirteenth  and  early  fourteenth  centuries  jurisdiction 
in  error  belonged  almost  exclusively  to  the  court  of  King's 
Bench  ;  but  we  shall  see  that,  at  the  end  of  the  thirteenth  century, 
a  still  higher  court  was  emerging — the  King's  Council  in  Parlia- 
ment— which  could  correct  the  errors  of  the  King's  Bench.'  At 
that  date,  however,  neither  the  constitution  nor  the  powers  of 
this  court  were  fixed.  The  King's  Bench,  which  was  as  yet  often 
held  coram  rege,  which  was  not  yet  very  distinguishable  from 
the  Council,*  was  still  pre-eminently  the  court  which  corrected 
the  errors  of  other  courts,  including,  till  1830,^  the  court  of 
Common  Pleas,  and  till  1783®  the  court  of  King's  Bench  in 
Ireland.* 

I  have  already  explained  in  general  terms  the  nature  of  a 

1  Lives  of  the  Norths  i  130- 131 ;  North  says,  at  p.  131,  **  After  this  process 
came  into  common  use  it  is  scarce  to  be  conceived  how  the  court  revived  and 
flourished;  being  instead  of  vacation  in  term  rather  term  in  vacation ; "  but,  as  we 
have  seen,  above  200  n.  8,  the  King's  Bench  still  kept  the  largest  part  of  this 
business. 

'  Brown  v.  Babbington  (1703)  2  Ld.  Raym.  at  p.  882  ftr  Hoh,  C.J. ;  House  of 
Lords  MSS.  (1699-1702)  478  no.  1733  p<tr  Powell,  J. ;  First  Report  of  the  Common 
Law  Procedure  Commissioners,  Parlt  Papers,  1829  ix  73. 

'  **  The  instruments  taken  altogether  are  worded  in  a  manner  so  strangely  foreign 
to  their  purposes,  that  the  party  sued  can  scarcely  be  expected  to  understand  them 
without  the  assistance  of  his  attorney,**  Parlt.  Papers  182^  ix  82. 

*  2  William  IV.  c.  39.  •  Below  352.  ■  Above  207,  209*211. 

'  Below  245.  *  23  George  III.  c.  28  §  2. 

*Y.B.  5  Ed.  n.  (S.S.)  152;  Baldwin,  The  King's  Council  58,  citing  a  case  M 
1223  in  which  directions  were  ^ven  to  the  Irish  courts;  Registrum  Breviuti 
(Ed.  1687)  132  a  note  in  the  margin.  ^ 
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writ  of  error  and  the  character  of  the  proceedings  thereon.^  That 
its  defects  were  more  apparent  when  it  was  applied  to  the 
correction  of  errors  in  civil  cases  than  when  it  was  applied  to  the 
correction  of  errors  in  criminal  cases  can  be  seen  from  the  fact 
that  the  l^slaiure,  from  an  early  date,  tried  to  supply  a  remedy 
for  some  of  theni.  The  writ  of  error  in  civil  cases  did  not  remain, 
as  the  writ  of  error  in  criminal  cases  remained,  entirely  unre- 
formed.  We  have  seen  that  the  writ  was  defective  in  that  it 
was  both  too  wide  and  too  narrow.  Firstly,  it,  was_too  wide 
because  any  error  on  the  r#>rnrH^Jm^yv^r  trif!''"g,  was  gr9"nj  for 
a_writj^  and,  as  records  wereTegardedaa  very  sacred^thingSv^he 
judges  did  not  dare  to  make  the  smallest  v^rlyil  annpnHmi>nt,  /y 
traditFon  sprang  up  that  this  attitude-of  ,Jthe.  iwdgQSJaajSL  due  to 
tfie  severity  with  which  Edward  I.  had  punished  his  judges  who 
had  l^en  guilty  of  fraudulent  alteration  of  the  fcords  and  other 
mal-practicei7  Eut  the  records  of  this  episode  hardly  bear  this 
ouit^  Their  attitude  was  really  the  result  of  the  extreme  techni- 
cality and  formalism  which  is  always  the  mark  of  a  primitive 
system  of  law.  The  result  was  that  writs  of  error  were  brought, 
and  judgments  reversed,  on  account  of  merely  verbal  errors  on 
the  record.  "  Justice,"  as  Blackstone  said,^  ^'  was  perpetually 
entangled  in  a  net  of  mere  technical  jargon."  Several  statutes 
— called  statutes  of  Jeofails — were  passed  to  remedy  this  defect^ 
Secondly^  th^writ  wa&  toa  narrow,  because  it  lay  only  for  errors 
iqithe  record^^It  might  happen  that  the  parties  alleged  matters 
upon  whteH  ihe  judge  pronounced  a  decision  without  entering 
that  decision  on  the  record.  Because  they  were  not  entered  on 
the  record  they  could  not,  though  both  material  and  erroneous, 
be  assigned  as  errors.  To  remedy  this  a  clause  in  the  Statute  of 
Westminster  II  (1285)*  enacted  that  if  one  of  the  parties  to  an 
action  alleged  an  exception  which  the  judge  refused  to  allow, 
such  party  might  write  it  down  and  require  the  judge  to  seal  it. 
The  ruling  upon  such  an  exception  could  then  be  assigned  as  an 


^  Above  213-214. 

'Coke,  Fourth  Instit.  255;  BL  Comm.  Hi  408-410;  for  an  account  of  this 
episode  see  vol.  it  Bk.  Ui  c  4. 

*  State  Triak  of  the  reign  of  Edward  I  (C.S.)  xxxix-xliii  where  the  cases  are 
stunmarized ;  it  is  pointed  out  at  p.  xlii  that  the  number  of  cases  in  which  records 
were  altered  was  small.  On  the  other  hand  Mr.  BoUand  has  recently  pointed  out 
ry.B.  8  Ed.  II.  xxi-xxiii)  that  the  tale  that  Hengham,  C.J.,  was  fined  for  remitting  a 
fine  and  making  an  alteration  of  a  record  to  that  eflPect  can  be  traced  back  to  a  state- 
ment by  Scro|>e,  C.J.,  in  1329. 

*  Comm.  lii  4x0. 

*So  called  because,  if  a  pleader  saw  and  acknowledged  the  error  (Jeo  faille),  he 
was  allowed  to  amend,  ibid  iii  406;  for  instances  see  Y.B.  13,  14  Ed.  III.  (k.S.) 
bocv,  Ixxvi. 

*  13  Edward  I,  St.  x  c.  31. 
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error,  though  it  was  not  upon  the  record^  This  writing  was 
called  a  Bill  of  Exceptions.  But  this  remedy  was  not  very 
adequate^  llie  statute  did  not  apply  to  cases  to  which  the 
crown  was  a  party,  and  therefore  it  did  not  apply  to  the  revenue 
side  of  the  court  of  Exchequer.^  Moreover,  the,  proceedings  on 
such  a  Bill  left  the  court  of  error  as  little  discretion  as  the  pro- 
ceedings on  a  writ  of  error.  If  the  ruling  excepted  against  was 
adjudged  to  be  incorrect  the  exception  must  be  allowed,  even  if 
the  court  thought  the  verdict  arrived  at  by  the  jury  was  correct' 
(lii)  Methods^  other  than  the  writ  of  error ^  by  which  judicial 
proceedings  might  be  questioned, 

(a)  Certain  errors  in  the  process  of  the  court,  committed  by 
the  de&ults  of  the  clerks,  or  as  to  matters  of  fact,  could  be 
remedied  by  the  court  itself  The  writ  issued  for  this  purpose 
was  called  a  writ  of  error  *'  coram  vobis  "  if  the  error  was  in  the 
Comax>n  Pleas ;  **  coram  nobis  **  if  it  was  in  the  King's  Bench.* 

(b)  We  shall  see~lbatlh  the  thirteenth  century  the  common 
law  courts  used  to  administer  both  law  and  equity ;  but  that, 
later,  the  equitable  ideas  and  rules  which  then  mitigated  the 
rigour  of  the  law  tended  to  disappear.*  An  illustration  of  this 
eariier  phase  in  the  history  of  the  common  law  is  to  be  seen  in 
the  writ  Audita  Querela  by  which  *'a  defendant  against  whom 
judgment  is  recovered  .  .  .  may  be  relieved  upon  good  matter 
of  disdiarge  which  has  happened  since  the  judgment"*  The 
writ  might  be  directed  either  to  the  Common  Fleas  or  King's 
Bench.  After  stating  that  the  complaint  has  been  heard,  it 
directed  the  court  to  hear  both  parties  and  to  do  justice  to  them. 
Stonore,  CJ.,  in  Edward  III.'s  reign ^  and  Blackstone'  both 
recognize  its  essentially  equitable  character.  But  it  gradually 
became  obsolete.     Parties  seeking  such  relief  either  applied  to 

^  *'  The  mitchief  before  this  statute  was  that  when  the  plaintiff  or  the  defendant 
did  offer  to  allege  an  exception  (as  in  those  days  they  did  ore  tenns  at  the  bar)  pray> 
ing  the  justices  to  allow  it,  and  tne  justices  overruling  it  so  as  it  was  never  entered  of 
record,  this  the  party  could  not  assign  for  error,**  Coke,  Second  Instit.  426-427 ; 
Reeves,  H.E.L.  ii  97>ioo;  for  cases  illustrating  this  procedure  see  Y.BB.  33-35 
Ed.  I  (R.S.)  138,  where  Hengham  refused  to  sign  such  a  bill;  4  Hy.  VL  HiL  pt  14. 

'  Attorney-General  v.  SiUem  (1863)  2  H.  and  C.  at  p.  605 ;  tmtit  would  seem 
that  in  criminal  cases  the  judge  might  seal  such  a  bill  if  he  liked,  see  the 
Rioters'  Case  (1683)  z  Vem.  175. 

'  Household  Coal  and  Iron  Co.  v.  Neilson  (1843)  9  CL  and  Fin.  at  p.  804. 

*  Tidd,  Practice  (8th  Ed.)  zxgz ;  c£  Debenham  v.  Bateman  (1561)  Dyer  195 ; 
the  difference  in  form  results  from  the  theory  of  the  actual  presence  of  the  king  in 
the  King's  Bench. 

*  Bdow  446-449 ;  voL  ii  Bk.  iii  cc  3  and  4. 
'Bl.  Comm.  iii  404;  see  F.N.B.  103  H-xc^  F. 

'  *'  I  tell  3rou  plainly  that  Audita  Querela  is  given  rather  by  Equity  than  by 
Common  Uw,"  Y.B.  17  Ed.  III.  (R.S.)  370 ;  ct  Y.R  20  Ed.  III.  ii  (R.S.)  56  where 
the  fact  that  the  applicant  was  a  poor  man  was  unsuccessfolly  urged, 

'  Comm.  iii  404-405. 
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the  court  of  Chancery  for  an  injunction,^  or  by  motion  to  the 
court  in  which  the  action  had  been  hearcL^ 

(c)  By  far  the  most  important  method  by  which  the  decision 
by  the  court  could  be  questioned  was  by  motion  for  a  new  trial 
It  would  seem  that  from  an  early  period  the  court  had  assumed 
the  power  to  grant  a  new  trial.  In  1 345-1 346  the  Common 
Pleas  clearly  considered  that  it  had  a  power  to  order  a  new  trial 
where  the  finding  of  a  jury  at  nisi  prius  was  unsatisfactory ; '  and 
there  are  other  cases  in  the  Year  Books  in  which  new  trials  were 
awarded  because  of  irregularities  in  the  conduct  of  the  jury.^ 
Though  precedents  of  cases  in  which  the  court  ordered  a  new 
trial  are  not  frequent  in  the  earlier  reports,  it  is  clear  that  the 
court  had  this  power ;  ^  and  in  1648  S/ade*s  Case^  shows  that  the 
court  regarded  itself  as  possessing  the  right  to  grant  a  new  trial 
as  part  of  its  usual  powers.  In  that  case  RoUe,  J.,  though  he 
refused  to  stay  judgment,  advised  a  new  trial.  In  1655  Glyn, 
C.J.,  in  granting  a  new  trial  on  account  of  excessive  damages 
stated  that  ''  it  is  frequent  in  our  books  for  the  court  to  take 
notice  of  miscarriages  of  jurors,  and  to  grant  new  trials  upon 
them."  ^  During  the  early  part  of  the  seventeenth  century  the 
court  of  Common  Pleas  was  accustomed  to  grant  new  trials  upon 
the  certificate  of  the  judge  that  the  verdict  was  contrary  to  his 
opinion.  The  court  of  King's  Bench  required  some  matter  ap- 
pearing on  the  record  to  justify  such  a  grant.^  But  in  Charles 
IL's  reign  they  adopted  the  practice  of  granting  a  new  trial  on 
the  affidavit  of  the  party.  This  was  necessary,  partly  because 
parties  would  otherwise  have  appealed  to  equity  to  be  relieved 
from  judgments  founded  upon  unreasonable  verdicts ;  and  partly 
because,  after  the  fall  of  the  court  of  Star  Chamber  and  the  de- 
cision in  BuskelTs  Case  *  there  was  no  other  check  upon  juries.^^ 
As  Lord  Mansfield  said,  *' It  is  absolutely  necessary  to  justice 

^  Below  458. 

'Wicket  V.  Cremer  (1699)  i  Ld.  Rayxn.  439. 

>  Y.B,  20  Ed.  III.  i  (R.S.)  74.76. 

*Y.BB.  24  Ed.  III.  HiL  pi.  10;  ix  Hy.  IV.  Mich.  pL  41;  14  Henry  VII.  Mich, 
pi.  3 ;  for  a  summary  and  a  comment  on  these  cases  see  Yale  Law  Journal  xxvi  54* 
n.  12 — but  note  that  the  references  there  cited  are  not  correct.  In  Witham  v.  Lewift 
(1744)  z  Wils.  at  pp.  55-56  Willes,  C.J.,  took  a  distinction  between  a  vinire  facias 
de  novo  and  the  grant  of  a  new  trial ;  it  is  possible  that  the  case  in  Y.B.  20  Ed.  III. 
i  (R.S.)  74-76  may  have  been  simply  a  case  of  a  v$Hiri  facias  di  novo ;  but  the  later 
cases  seem  to  be  genuine  cases  ot  new  trials,  as  they  were  not  granted  in  respect  of 
matters  appearing  on  the  record,  but  on  the  fround  of  some  misconduct  in  the  jury. 

'Lord  Mansneld  in  Bright  v.  Eynon  7x757)  i  Burr.  390  accounted  for  the 
paucity  of  authority  by  saying  **  that  the  old  report  books  do  not  give  any  accounts 
of  determinations  made  by  the  court  upon  motions." 

«  Style  138.  '  Wood  v.  Ounston,  Style  466. 

^  Bl.  Comm.  iii  388 ;  Marhm  v.  Jackson  (1674),  3  Keb.  398. 

» (1670)  Vaughan  135 ;  below  345-347. 

1^  Bl.  Comm.  iii  388 ;  Thayer,  Evidence  17a  n.  4. 

VOL.   L— 15 
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that  there  should  upon  many  occasions  be  opportunities  of  re- 
considering the  cause  by  a  new  trial"  ^  If  it  appears  to  be 
necessary  they  will  be  g^nted  after  a  trial  at  bar  as  well  as  after 
a  trial  at  nisi  prius. 

Motions  for  a  new  trial,  a  writ  of  error  on  the  record,  or 
a  Bill  of  Exceptions  were  therefore  the  available  methods  of 
questioning  a  decision  of  the  court.  But  they  could  not  all  be 
used  at  once.  If  a  new  trial  were  applied  for,  the  party  waived 
his  right  to  question  the  result  of  the  first  trial  by  a  writ  of  error 
or  a  Bill  of  Exceptions.  The  result  was  that  if  the  application 
for  a  new  trial  failed,  the  party  lost  all  right  to  question  the  de- 
cision. If  it  succeeded  he  might  proceed  by  writ  of  error  or 
Bill  of  Exceptions  in  case  he  thought  there  had  been  any  errors 
in  the  proceedings  on  such  new  trial.^  We  shall  see  that  the 
Common  Law  Procedure  Acts  made  considerable  alterations  in 
these  rules ;  ^  but  these  alterations  cannot  be  explained  until  the 
jurisdiction  in  error  of  the  court  of  Exchequer  Chamber  has  been 
described. 

(3)  Superintendence  over  the  due  observance  of  the  law  by 
officials  and  others. 

When  the  court  of  King's  Bench  was  indistinguishable  from 
the  Council  it  naturally  shared  with  the  Council  this  work  of 
superintendence.  One  branch  of  this  work  developed  into  the 
procedure  in  error  which  has  just  been  described.  Another 
branch  developed  into  a  jurisdiction  to  amend  '*  misdemeanours 
extra  judicial,"  partly  by  its  process  of  contempt,*  but  chiefly  by 
means  of  the  prerc^ative  writs.  Thus  the  writ  of  error  and  these 
prerogative  writs  have  a  common  root ;  and  they  have  a  common 
characteristic.  Unlike  ordinary  writs  by  which  actions  between 
private  persons  are  begun,*  they  can,  with  certain  limitations,^ 
issue  to  any   part  of  the  king's   dominions,  except  Scotland.^ 

^  Bright  V.  Eynon  (1757),  i  Burr.  390,  393. 

•Attorney-General  v.  SUlem  (1864)  10  H.L.C.  at  pp.  730,  731,  734. 

'  Below  245-246.  ^  For  this  process  see  Bk.  iii  Pt.  II.  c.  2  §  9. 

*  Calvin's  Case  (i6o9|  7  Co.  Rep.  20  a ;  cf.  Craw  v.  Ramsey  (1670)  Vaughan 
at  p.  290 ;  it  is  otherwise  if  the  suit  is  '*  immediately  for  the  king/'  because,  as  he 
can  sue  in  any  court,  the  necessary  writs  can  issue  to  any  part  of  his  dominions, 
Hale,  Hist.  Com.  Law  268. 

*  The  writ  of  error  would  not  run  into  a  country  not  governed  by  the  common 
law,  Hale,  Hist.  Com.  Law  269 ;  25, 26  Victoria  c.  20  provides  that  a  writ  of  Hab^u 
Corpus  shall  not  issue  out  of  England  into  any  colony  or  foreign  dominion  of  the 
crown  where  there  is  a  court  established  which  has  authority  to  issue  the  writ,  for^^^ 
the  cases  which  gave  rise  to  this  statute  see  Forsyth,  Leading  Cases  452.  1^ 

7  Rex  V.  Cowle  (1759)  2  Burr,  at  pp.  855-856  (the  prerogative  writs) ;  as  to  th< 
writ  of  error,  Vaughan,  C.J.,  in  his  Reports  at  p.  402,  says  that  it  is  the  only  writ^ 
**  which  concerns  right  and  property  between  subjects"  that  can  be  issued  out  oJS 
England ;  <*  the  reasons  are,  first  for  that  without  such  writ,  the  law  appointed  ofC 
permitted  to  such  inferior  dominion,  might  be  insensibly  changed  within  itsellt? 
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Some  of  these  writs  were  issued  from  the  Chancery,  others  were 
issued  either  from  the  Chancery  or  the  King's  Bench,  others  were 
issued  either  from  the  Chancery  or  any  of  the  three  common  law 
courts.  To  appreciate  the  extent  and  importance  of  the  juris- 
diction thus  exercised  by  the  King's  Bench  it  is  necessary  to 
glance  briefly  at  these  writs. 

Habeas  Corpus,  This  writ  has  a  great  place  in  the  history 
of  our  constitutional  law  because  it  has  come  to  be  the  most 

efficient  protectionjever  jnvpnffid    fnr  j^l)<*   )iki*rfy  f^f^tTie  syi^jjerfr 

I  shall  deal  with  its  history  in  detail  in  a  later  volume,  when  I 
am  considering  the  history  of  the  liberty  of  the  subject.^  Here 
it  will  be  sufficient  to  indicate  very  briefly  the  stages  by  which 
it  attained  to  the  position  which  it  holds  in  our  modern  consti- 
tutional law.  Qriginally^  as  we  have  seen,*  it  was  a  writ  ty 
which  a  court  could  bring  before  itself  persons  whose  presciige 
was  necesFary  foj:  some  legal  proceeding  pepding  before  if ;  and 
some  ^orms  of  the  writ  never  ceased  to  be  merely  procedural.' 
But  a  writ  by  which  a  court  can  bring  persons  before  it  can  be 
used  for  many  different  purposes.  From  the  end  of  the  fifteenth 
century  onwards  it  was  used  by  the  King's  Bench  and  Common 
Pleas  to  assert  their  jurisdiction  against  rival  cpiuts^.  such  as  the 
Chanceiyi^the  Council/  the  Ad[^^nilfyii*  or  the  court  of  JHUgh 
Commission.^,  l^hev  could,  by  means  of  this  wriF,  bring  before 
themselves  and  release  persons  who  had  been  imprisoned  by  one 
of  these  rival  courts,  if,  in  their  opinion,  the  court  had  acted  in 
excess  of  its  jurisdiction.  Thus  it  came  to  be  a  writ  by  which 
a  person  unlawfully  imprisoned  could  get  released.  But,  in  the 
great  constitutional  controversies  of  the  seventeenth  century,  the 
Parliamentary  opposition  always  asserted  that  they  were  main- 
taining, and  the  king^ was  breaking,  the  law.  If  members  of  this 
opposition  or  others  were  imprisoned  by  the  king  they  natur- 
ally had  recourse  to  this  writ  to  get  release.  Thus  it  became 
famous  in  constitutional  law.^     Its  position  as  the  most  efficient 

without  the  assent  of  ^e  Dominion  Superiour.  Secondly,  judgments  might  be  then 
given  to  the  disadvantage  or  lessening  of  the  superiority,  which  cannot  be  reason- 
able ;  or  to  make  the  superiority  to  be  only  of  the  king,  not  of  the  crown  of  England 
(as  King  James  once  would  have  it  in  the  case  of  Ireland  €x  relaiiant  y»  Selden  mihi, 
whom  King  James  consulted  in  this  question).** 

1  Bit  iv  Pt  II.  c.  6  §  3.  «  Above  202. 

'E.g.  Habeas  Corpus  ad  prosequendum,  ad  testificandum,  ad  deliberandum, 
and  Hal^as  Corpora  Juratorum,  Bl.  £omm.  iii  130. 

*  Y.B.  22  Ed.  IV.  Mich.  pi.  21. 

'  Glanvil's  Case  (1615)  Moore  838,  and  the  precedents  there  cited. 

'  Select  Cases  in  Admiralty  (S.S.)  ii  xlvi,  xlvii ;  Prynne  Animadversions  99. 

'  Fourth  Instit.  333-334. 

*  Selden  in  his  argument  at  the  conference  between  the  Lords  and  Commons 
in  1628  calls  it,  **the  highest  remedy  in  law  for  any  man  that  is  imprisoned," 
3  S.T.  95. 
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protector  of  the  liberty  of  the  subject  was  unquestioned  after  the 
Great  Rebellion ;  ^  and  men  b^an  to  assign  as  its  direct  ancestor 
some  of  the  clauses  of  Magna  Carta,  the  literal  meaning  of  which 
had  been  forgotten.  But,  though  there  is  no  direct  descent  there 
is  an  indirect  connection  between  the  writ  of  Habeas  Corpus 
and  Magna  Carta.  The  writ  helped  to  realize  the  Great  Charter  s 
ideal  of  a  supreme  law  which  could  check  the  caprice  of  arbi- 
trary, power.  ^  And  because  the  constitutional  statesman  of  the 
seventeenth  century  saw  that  it  was  the  most  efficient  instrument 
to  effect  this  object,  they  wisely  concentrated  their  energies  upon 
making  it  more  efficient  As  the  result  of  statutes  of  1641,' 
1679,*  and  1 8 16*  it  could  be  issued  by  the  Chancellor  and  by 
any  of  the  judges  of  the  three  common  law  courts  in  vacation 
or  in  term  time ;  and  abundant  securities  were  provided  against 
a  refusal  to  issue  it,  and  for  speedy  obedience  to  it  when  issued. 

Certiorari^  This  is  an^  original  writ  which  can  be  issued 
either  out  of  the  Chancery  or  the  King's  Bench  when  the  king 
desires  to  be  certified  of  any  record  made  by  jinx  court  ^^  record, 
or  by  certain  officials,  e.g.  the  sheriff  or  the  coroners.  Thus,  as 
we'  have  seen,  Indictments  can  be  removed  from  the  itinerant 
justices  by  this  writ  to  the  King's  Bench.^  It  is  demandable  in 
criminal  cases  as  of  right  only  by  the  crown. 

ProStbition}  **  A  prohibition  is  a  writ  issuing  properly  only 
,out  of  the  court  of  i?Shg's  Bench,  being  the  kings  prerogative 
;'  writ ;  but,  for  the  futherance  of  justice,  it  may  now  also  beliad 
in  some  cases  out  di  the  court  of  Chancery,  Common  Pleas,  or 
Exchequer ;  directed  to  the  judge  and  parties  of  a  suit  in  any 
iBfcn!?£.£2"^^>  commanding  them  to  cease  from  the  prosecution 
thereof,  upon  a  suggestion  that  either  the  cause  originally,  or 
some  collateral  matter  arising  therein^s^does  not  belong  to  that 
jurisdiction."  *  Fitzherbert  ^°  gives  many  instances  of  such  writs. 
Thus  a  prohibition  might  be  directed  to  the  sheriff  that  hfi^b 
not  hold  plea  in  a  writ  of  right,  because  the  tenant  ha  d  put 

^  **  The  writ  of  Habeas  Corpus  is  now  the  most  usual  remedy  by  whicf  d^  ^  man 
is  restored  again  to  his  liberty,  if  he  have  been  against  the  law  deprivect^*  of  it,** 
Bu shell's  Case  (1670)  Vaughan  at  p.  136 ;  cC  Hale,  P.C.  ii  143.  ^/ 

2  Above  61,  63 ;  vol.  ii  Bk.  iii  c.  2.  p"* 

'  16  Charles  I.  c.  10  §  8 — dealing  with  commitments  to  prison  by  the  v^^ooncil. 
*3i  Charles  II.  c.  2.  '56  George  HI.  c.  100.  koti^ 

'App.  Xin.;   Holt,  C.J.  (i  Salk.  263),  said  that  when  a  new  jurisdf  ^^^on  is 
created  by  Parliament  to  act  according  to  the  course  of  the  common  Ui^^JJ,  ^  ^ 
of  error  can  be  brought  from  its  decision  :  when  they  are  to  act  in  a  summ:,^^^'*L^y, 
or  in  a  new  course  different  from  the  common  law,  a  writ  of  certiorari  lies.  > 
'Above  213.  8App.XII.  A.  •  Bl.  Comm.  iU  112.    »»  ^ 

*"  F.N.B.  39  H-47  B ;  in  some  cases  it  was  granted  when  wrong  wa»f>'^Jy  ^^^  to 
the  party  by  proceeding  in  the  other  jurisdiction,  e.g.  the  case  of  a  lease  o^  ^gere^to 
be  proved  in  the  ecclesiastical  court  by  one  witness  and  refused,  bnause^P^'^^  Kythit 
law  two  witnesses  were  required,  Home  v.  Earl  Camden  {1795)  2  Hy.  Bl.  rf*"  ^  /^  536. 
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himself  upon  die  Grand  Assize ;  or  a  prohibition  might  be 
directed  to  the  d^lesiastical  court  ifTt  held  plea  of  lay  fee.  "We 
shall  see  that  if^^^jjs  by  nieans  of  this  writ  that  the"  courts  of 
common  law  assSFEe^'therr  superiority  over  the  court  of  Adrairafty 
and  the  ecclesiasdcar  cour6.^  The  ecclesiastical  courts  tried  in 
vain  tbl-estrict  fts  iss^e  at  different  periods.*  They  succeeded, 
however,  in  estaUishinl^  their  right  to  an  appeal  in  case  of  the 
issue  of  the  writ.  A  s'j^tute  was  made  in  1296  which  provided 
that,  when  a  prohibitioti  had  been  directed  to  the  ecclesiastical 
judges,  the  chancellor  or  chief  justice  should,  if  they  thought 
that  the  matter  shoald/  be  determined  in  the  ecclesiastical  court, 
order  that  court  to  proceed  notwithstanding  the  prohibition. 
This  process  of  appoiil  was  known  as  the  grant  of  a  writ  of 
Consultation.'  In  ilo  other  cases  was  there  any  appeal  Erectly 
provided  by  law  against  the  iisue  of  the  writ^ 

Mandamus,^  This  is  '^^  command  issuing  in  the  king's 
name  from  the  coort  of  King's  Bench,  and  directed  to  any 
person,  cofporation,  or  inferior  court  of  judicature,  within  the 
king's  dpminions ;  tequiring  them  to  do  some  particular  thing 
therem  specified^  which  appertains  to  their  office  and  duty."  ^ 
It  lies,  for  instance,  to  compel  the  admission  or  restoration  of 
any  per^n  to  a  public  office,  or  to  compel  the  holding  of  a 
coUft'^As  Lord  Mansfield  put  it,  "When  there  is  no  specific 
remedy  the  court  will  grant  a  mandamus  that  justice  may  be 
done."  ^     But  ifibere  is  a  more  convenient  remedy  it  will  not  be 

gjjantedf* 

Quo  Warranto,^  This  is  a  Writ  **  In  the  nature  of  a  writ  of 
right  for  the  king  ag^bist.fifirs9ns  who  claimed  or  usurped  any 
office,  franchise,  liberty,  or  privilege  belonging  to  the  crown,  to 
enquire  by  what  authority  they  maintained  their  claim,  in  order 

1  Below  553-558»  594-595. 

'  ^i  Henry  III. ;  Articuli  Clerl  9  Edward  II. ;  Articles  exhibited  by  Bancroft, 
Archbishop  of  Canterbury  in  1605,  Coke,  Second  Instit.  599-618. 

>  24  Edward  L ;  App.  XII.,  B. 

^  I  Ld.  Raym.  545 ;  5  B.  and  C.  765 ;  but  indirectly  an  appeal  was  made 
possible;  Eyre,  C.B.,  in  Home  v.  Earl  Camden  (2  Hy.  Bl.  533)  giving  his  opinion  to 
the  House  of  Lords  said,  "  In  modem  times  when  prohibitions  are  applied  for  .  .  . 
and  the  parties  applying  suggest  grounds  either  of  diet  or  law  .  .  .  which  appear  to 
the  court  so  doubtful  as  to  be  fit  to  be  put  in  a  course  of  trial,  the  party  applying 
is  directed  to  declare  in  prohibition,  that  is,  to  institute  a  feigned  action  ...  in 
which  action,  in  the  shape  of  a  question  whether  such  a  prohibition  ought  to  have 
b4m  granted,  the  r^  question,  whether  such  a  prohibition  ought  to  hi  granted  is 
considered ; "  this  question  could  be  taken  to  the  House  of  Lords,  as  in  form  it  was 
an  action  for  damages  for  proceeding  after  a  prohibition  had  been  obtained. 

»  App.  XV. 

'  Bu  Comm.  iii  1x0 ;  there  was  a  similar  writ  of  procedendo  ad  judicium  issuing 
out  of  the  Chancery  and  ordering  the  judges  of  any  court  to  proceed  to  judgment, 
ibidxo9;  F.N.B.  153  B. 

7  R.  V.  Bank  of  England  (1780)  2  Dongl.  506. 

»  Re  Nathan  (1884)  12  Q.B.D.  461.  »  App.  XIV. 
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to  have  the  right  determii\fi|d."  ^  We  ham  ab^^^y  seen  what 
an  important  part  the  writ  played  in  £dwar4  L's  reign.*  It 
gradually  went  out  of  use ;  and  as  early  as  the  sixteenth  c^itury  ' 
its  place  was  taken  by  an  information  in  me  natiuc  of  a  Quo 
Warranto  filed  by  the  Attorney-General./  The  most  famous 
instance  of  this  proceding  was  the  infonxLEition  filed  against  the 
corporation  of  London  1681-1683.^  In  ttodem  times  it  has 
come  to  be  available  not  only  to  the  crown^  when  a  franchise  or 
office  has  been  usurped,  but  also  to  a  private  person  aggrieved 
by  such  usurpation.*  j 

Ne  Exeat  Regno.  By  the  common  la^^  the  king  could  forbid 
his  subjects  from  going  outside  the  realmL  "  because  that  every 
man  is  bound  to  defend  the  king  and  jtlie  realm."  ^  It  was 
issued  by  the  Chancellor  for  reasons  of  st^te  on  the  amplication, 
in  the  sixteenth  and  seventeenth  centuries,  of  a  secretary  of 
state.^  But,  at  the  beginning  of  the  eighteenth  centaiy,  it  came 
to  be  issued  by  the  Chancellor  on  the  appUcatioo  of  a  private 
person  in  order  to  prevent  the  evasion  of  l^;al  or  equitable 
liabilities.^  Frobaby  the  (act  that  the  Chancellor  was  both  a 
great  official  of  the  state  and  the  head  of  the  court  of  the 
Chancery  helped  to  introduce  this  extension  of  the  use  of  the 
writ 

All  these  writs,  except  the  writs  of  Quo  Wmrrant^  and  Ne 
Exeat  RegnOy  could  be  issued  by  the  court  of  King's  Bench  ;  and 
the  proceedings  taken  upon  them  were,  except  in  the  case  of  the 
writ  Ne  Exeat  Regno^  under  its  control,  as,  with  this  exception, 
all  these  writs  were  returnable  there.  Thus  the  court  of  King's 
Bench,  and,  through  the  court  of  King's  Bench,  the  common  law, 
gained  a  large  power  to  prevent  the  commis^on  of  illegal  acts 
by  the  persons  and  bodies  entrusted  with  the  conduct  <^  both  the 

'  Selwyn  Nisi  Prius  (Ed.  1842)  1143.  '  Abovt  88« 

'Tindal,  C.J.,  in  Darley  v.  Reg.  (1845-1846)  X2  CI.  aad  Pm.  at  p.  537  pointed 
out  that  there  are  many  precedents  of  informations  in  CoWs  Entries. 

*  The  process  upon  this  was  different ;  and  it  was  not«  as  the  writ  itself  was, 
conclusive  for  the  future  against  the  crown  as  well  as  the  subject,  the  Ktog  ▼.  Trinity 
House  (i66a)  z  Sid.  86 ;  12  Mod.  225. 

^  8  S.T.  1039 ;  for  a  modem  case  see  Rex  v.  Speyer  [igi6]  x  K.B.  595 ;  [19x6} 
2  K.B.  858. 

*  Darley  v.  Reg.  (i845-i846)  12  CL  and  Fin.  at  p.  545 ;  R.  v.  Sp^er  [X916] 
I  K.B.  at  p.  609. 

'  **  By  the  common  law  every  man  may  go  out  of  the  realm  to  merchandize,  or 
on  pilgrimage,  or  for  what  other  cause  he  pleaseth,  without  the  lne|r'8  leave ;  and  he 
shall  not  be  punished  for  so  doing ;  but  because  that  every  man  is  <A  right  for  to 
defend  the  kmg  and  his  realm,  therefore  the  king  at  his  pleaeiire  by  hie  writ  may 
conmiand  a  man  that  he  go  not  beyond  the  seas  or  out  of  the  r^m  without  licence,** 
F.N.B.  85  A. 

'  Forsyth,  Leading  Cases  181. 

*  It  was  said  by  Wilmot,  C.J.,  Opinions  and  Judgments  97-^  cited  For83rth» 
op.  cit.  180,  that  the  legality  of  using  the  writ  in  this  way  was  settled  hi  the  reign 
of  Charles  II.  **  upon  an  usage  first  begun  in  the  time  of  James  I." 
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local  and  the  central  government.     A  court  which  exercised  a 
jurisdiction  of  this  kind  was  usual  enough  in  the  mediaeval  state, 
in  which  the  work  of  government  was  done  through  courts  exer- 
cising both  administrative  and  judicial  functions  ;  but  the  survival 
of  such  a  court  in  a  modem  state  was  by  no  means  usual     The 
fact  that  the  court  of  King's  Bench  has  always  exercised  this 
jurisdiction  was  not  the  least  of  the  causes  which  ensured  the 
supremacy  of  the  common  law  in  the  state,  by  making  the  growth 
of  a  system  of  administrative  law  both  less  essential  and  more 
difficult.     The  fact  that  its  successor — the  King's  Bench  Division 
— still  exercises  these  administrative  functions  is  one  of  the  most 
striking  illustrations  of  the  manner  in  which  the  continuity  of  the  / 
development  of  the  English  state  has  preserved  the  mediaeval  | 
character  of  English   legal   institutions,  and   adapted  them   to ; 
modem  uses.  I 

The  Court  of  Exchequer 

We  have  seen  that  the  Exchequer  had  got  a  separate  organiza- 
tion in  the  course  of  the  twelfth  century,  and  that  it  was  thus  the 
earliest  department  of  state  to  get  this  separate  organization.^ 
During  the  greater  part  of  the  thirteenth  century  there  was  no 
separation  between  the  financial  and  judicial  sides  of  this  depart- 
ment ;  *  and  its  relations  with  the  main  body  of  the  Curia  Regis 
were  constant  and  close.*  We  must  now  trace  the  process  by 
which  the  judicial  side  of  this  department  fell  apart  from  its 
financial  side  and  became  a  distinct  court.  We  shall  see  that 
this  court  gradually  became  assimilated  to  the  other  two  courts 
of  common  law ;  that  this  process  of  assimilation  took  a  long 
time  to  accomplish ;  and  that,  to  the  end,  the  court  preserved 
many  traces  of  its  old  connection  with  the  financial  side  of  the 
Exchequer,  which  differentiated  it  from  the  other  two  courts. 

Bracton  does  not  recognize  the  Exchequer  as  a  court  of  law 
of  a  kind  similar  to  the  two  benches  and  the  itinerant  justices.^ 
But  it  is  clear  from  both  Britton  '^  and  Fleta  *  that,  at  the  end  of 

^  Above  42-44. 

^  Thus  MaiUand,  Equity  a,  speaking  of  Edward  I.'s  reign,  says  that  from  the 
modem  point  of  view,  the  Exchequer  **  is  not  only  a  court  of  law,  but  a  government 
office,  an  administrative  or  executive  bureau ;  **  ct  Tout,  Edward  II.  45. 

•  Below  233-234.  *  Above  204  n.  5. 

9  **  Also  our  will  is,  that  at  our  Exchequer  at  Westminster  and  elsewhere  our 
Treasurers  and  our  Barons  there  have  jurisdiction  and  record  of  things  which  con- 
cern their  office,  and  to  hear  and  determine  all  causes  relating  to  our  debts  and 
seignories  and  things  incident  thereto,  without  which  such  matters  could  not  be 
trira;  and  that  they  have  cognizance  of  debts  owin^  to  our  debtors,  by  'means 
whereof  we  may  the  more  speraily  recover  our  own,**  1  5. 

*  "  Habet  etiam  Rex  Curiam  suam  et  justiciarios  suos  in  Scaccario  apud  West- 
monasterium  restdentes  cujus  loci  capitalis  est  Thesaurarius,  non  tamen  justiciarius 
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the  thirteenth  century,  the  judicial  side  of  the  department  was 
banning  to  be  more  definitely  separated  from  the  administrative 
side ;  and  there  are  other  indications  that  this  judicial  side  was 
beginning  to  present  characteristics  resembling  those  of  the  other 
two  courts  of  law.  Thus,  firstly,  the  plea  rolls  of  the  Exchequer 
begin  in  1 236-1 237,  and  are  practically  continuous  after  1267- 
1268.^  Secondly,  the  term  "Baron  of  the  Exchequer"  ceased 
to  denote  any  of  the  high  officials  of  the  Exchequer ;  ^  and,  firom 
1234,  came  to  be  appropriated  to  a  special  set  of  officials  with 
distinct  duties  of  a  mixed  judicial  and  administrative  kind.'  And 
the  growing  importance  of  their  judicial  duties  at  the  beginning  of 
the  fourteenth  century  can  be  seen  from  the  fact  that  they  were 
recruited  both  from  amongst  the  Exchequer  clerks  and  from 
among  the  eminent  practitioners  in  the  common  law  courts.^ 
Thirdly,  just  as  the  other  two  common  law  courts  had  their  chief 
justices  so,  in  Edward  I.'s  reign,  William  Carlton,  the  most  senior 
of  the  Barons,  is  described  as  '*  capitalis  baro."  ^  It  is  probable, 
however,  from  Fleta's  words  •  that  the  title  merely  expressed  the 
fact  that  he  was  the  senior  Baron  ;  but,  in  1 3 1 2,  the  position  of 
'*  capitalis  baro  "  ceased  to  be  merely  the  title  of  the  most  senior 
of  the  Barons,  and  came  to  be  a  definite  office  which  gave  the 
holder  the  right  of  presiding  over  the  other  Barons.^  Fourthly, 
the  abolition  of  the  office  of  justiciar  in  1234,^  and  the  growing 
separation  of  the  other  two  courts  of  common  law,  were  not 
without  their  influence  on  the  judicial  department  of  the 
Exchequer.  By  the  b^inning  of  the  fourteenth  century  there- 
fore, the  court  of  Exchequer  had  come  to  be  a  separate  depart- 
ment presided  over  by  official  Barons,  some  of  whom  were 
professional  lawyers.  But  the  rolls  of  this  department  were  kept, 
like  the  other  rolls  of  the  Exchequer,  by  the  Treasurer  ;  and  so, 

ut  in  prontinciationibuB  judidonim  placitomm  inter  extraneas  peraonas  habitoram , 
sed  in  hiis  (mae  commodum  Regis  resptdant,  et  tam  in  rebus  forinseds  quam  intrin- 
secis.  .  .  .  justiciarii  ibidem  commorantes  Barones  esse  dicimus/*  Fleta  ii  25.  26 ; 
cf.  ibid  i  48. 1 ;  ii  2.  6. 

1  Tout,  Edward  II.  55  n.  2 ;  Poole,  The  Exdiequer  in  the  Twelfth  Century  183 
n.  5. 

*  Above  44.  •  Tout,  op.  cit.  333  seqq. 

*  "  Other  barons  like  Thrickingham,  Staunton,  and  Friskney,  this  latter  a  lay- 
man, had  been  re^lar  justices  of  one  or  both  of  the  two  bendies ;  while  others  had 
had  judidal  expenence  in  eyres  and  similar  temporary  commissions.  .  .  .  Three  of 
the  lay  barons,  Scotter,  FrisJuiey,  and  Passelewe,  had  been  advocates  in  large  prac* 
tices  in  the  common  law  courts,'*  ibid  336 ;  ct  Y.B.  3,  4,  Ed.  II.  (S.S.)  xxii. 

*  Tout,  op.  cit.  338.  •  Above  231  n.  6. 

^  Tout,  op.  cit  338-339 ;  Professor  Tout  thinks  that  Norwich's  appointment  was 
one  of  the  changes  brou^t  about  by  the  ordinances  of  131Z,  and  he  tells  us  that  a 
special  stipend  was  assigned  to  him  as  deputy  Treasurer ;  he  was  probably  apoointed 
deputy  Treasurer  in  order  to  give  him  the  right,  qua  Chief  Baron,  to  preside  over 
the  other  barons ;  this  office  gave  him  the  place  formerly  occupied  by  the  Treasurer 
who,  Fleta  tells  us,  above  231  n.  6  had  been  the  president  of  the  court. 

*  Above  205. 
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when  diis  judicial  department  became  a  separate  court,  it  is  said 
to  be  a  court  held  by  the  Treasurer  and  the  Barons.^ 

It  became  a  separate  court  very  gradually  ;  and  the  process 
by  which  this  result  was  attained  may  be  summarized  as  follows  : 
(i)  It  lost  its  close  connection  with  the  king  and  Council,  (ii) 
Its  jurisdiction,  during  the  fourteenth,  fifteenth,  and  first  half  of 
the  sixteenth  centuries,  was  limited  almost  entirely  to  the  hearing 
of  revenue  cases,  (iii)  The  Barons  came  to  be  recruited  entirely 
from  the  lawyers,  and  the  court  began  to  exercise  a  jurisdiction 
over  cases  other  than  revenue  cases.  Let  us  examine  the  effects 
of  these  three  developments. 

(i)  The  close  connection  of  the  Exchequer  with  the  main 
body  of  the  Curia  Regis  was  maintained  all  through  the 
thirteenth  century.  The  king  himself  sometimes  presided 
there  ;^  and,  though  the  Exchequer  was  usually  stationed  at 
Westminster,  it  sometimes  followed  the  king  in  his  peregrinations 
over  the  country.  Thus  it  was  at  Shrewsbury  in  1280,'  at  York 
in  1298,*  1327,*  and  I392.*  Similarly  it  is  clear  that  during  the 
reigns  of  Edward  I.  and  II.,  ''the  Exchequer  did  not  lose  its 
character  as  a  court  of  general  assemblage.  ...  To  a  consider- 
able extent  its  sessions  were  still  the  sessions  of  the  Council."  ^ 
To  some  extent,  no  doubt,  the  instances  which  Madox  gives  ^  of 
the  Council  sitting  at  the  Exchequer,  can  be  explained  by  the 
probable  conjecture  that  these  meetings  of  the  Council  were 
simply  held  in  a  room  at  the  Exchequer  buildings.^  It  is  clear 
too  that  in  this  room  judges  and  officials  both  of  the  Exchequer 
and  the  Chancery,  sometimes  met  to  discuss  legal  difficulties; 
and  no  doubt  other  meetings  of  the  Council  were  there  held.^^ 
But,  though  the  connection  of  the  Exchequer  with  the  Council 
was  necessarily  as  close  and  as  constant  as  the  connection  of 

^  Coke,  Fourth  Instit.  105,  says  '*  Albeit  the  Barons,  as  hath  been  said,  are  the 
sole  judges,  yet  the  Treasurer  of  the  Exchequer  is  joined  with  them  in  keeping  of 
the  records ;  *'  and  that  '*  the  Lord  Treasurer  is  also  Treasurer  of  Uie  Exchequer ;  ** 
cf.  Britton  i  97 ;  Madox,  ii  54-55 ;  Manning,  Exchequer  of  Pleas  480  n. 

*  Madox,  ii  10,  iz,  102.  '  Foss,  Judges  iii  aa. 

** Ibid  iii  23.  '  Ibid  iii  337.  'Ibid  iv  15. 

7  Baldwin,  The  King's  Council  aiz ;  Select  Cases  before  the  Council  (S.S.)  xxii. 

*  Madox,  ii  39,  33,  xoa. 

*  Tout,  op.  dt.  56  says,  '*  I  am  inclined  to  suggest  that  we  may  find  at  least  a 
partial  explanation  of  many  of  the  extra-financial  acts  often  described  as  done  *  in 
the  exch^uer,*  and  sometimes  imagined  to  be  done  by  the  excheauer,  by  the 
circumstances  that  departments,  less  well  ofl:  than  the  exchequer  in  the  matter  of 
bousing,  found  it  convenient  to  do  this  work  on  exchequer  premises,  lent  to  them 
for  the  purpose.  Thus  when  the  chancery  holds  upon  occasion  a  sitting  in  the 
eacchequer,  we  are  not  to  imagine  ^t  there  is  some  subtle  inter-relation  between 
the  two  departments.  We  have  simply  an  instance  of  the  officials  of  an  office  with 
no  home  of  its  own  meeting  in  the  office  of  another  department  better  provided  with 
house  room.  We  can  explain  in  the  same  fashion  the  instances  given  by  Madox  of 
the  king*s  council  sitting  m  the  exchequer.*' 

>•  Ibid  57. 
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their  modem  successors  the  Treasury  and  the  Cabinet,  it  is  dear 
that  the  staff  of  the  Exchequer  was  becoming  more  and  more 
distinct  We  have  seen  that  the  Barons  became  a  distinct  class 
of  officials  in  the  thirteenth  century,  and  that  the  management 
of  the  judicial  side  of  the  Exdiequer  passed  to  them.^  Similarly 
we  have  seen  that  about  the  same  time  the  Exchequer  acquired 
a  Chancellor  of  its  own.^  The  Exchequer  had  thus  become 
entirely  separated  from  the  Chancery ;  and  it  was  through  its 
Chancellor  that  die  judicial  and  the  administrative  sides  of  the 
Exchequer  long  maintained  a  connection.  We  shall  see  that 
the  ChanceUor  of  the  Exchequer  was  the  chief  judge  of  the 
equity  side  whidi  the  court  later  developed ; '  and  it  long  re- 
mained the  custom  that  the  Chancellor  of  the  Exchequer  should^ 
on  his  being  sworn  in,  take  his  seat  on  the  bendi,  and  hear  seme 
motion  moved  by  the  senior  barrister  on  the  equity  side  of  the 
court* 

(ii)  The  process  by  which  the  jurisdiction  of  the  court  came 
to  be  limited  almost  entirely  to  revenue  cases  was  very  gradual, 
and  was  never  quite  complete.  In  the  days  when  its  connection 
with  the  Curia  R^'s  was  close  and  intimate  all  sorts  of  cases 
were  heard  at  the  Exchequer ;  ^  and  these  cases  could  be  dealt 
with  by  a  procedure  which  was  not  as  yet  tied  to  fixed  forms.* 
But,  early  in  the  fourteenth  century,  the  jurisdiction  of  the 
judicial  side  of  the  Exchequer  became  limited  in  two  ways. 
Firstly,  although  the  procedure  on  the  revenue  side  of  the  Ex- 
chequer has  always  possessed  certain  peculiarities,^  it  gradually 
came  to  present  marked  resemblances  to  the  procedure  of  the 
other  two  common  law  courts.^  The  result  was  that  litigants 
ceased  to  petition  the  Exchequer  for  relief  on  equitable  grounds.* 
Such  petitions  came  to  be  addressed  to  the  Chancellor  and  the 
Council,  because  that  tribunal,  not  being  tied  to  common  law 

1  Above  332.  '  Above  44  n.  3;  Madox  ii  51-52;  Fleta  ii  27,  x. 

*  Below  240 ;  Foss,  Judges  viii  84,  tells  os  that  in  1732  Wa^le  at  Chan- 
cellor of  the  Exchequer  heard  a  case,  and  that,  as  the  four  Barons  were  equally 
divided,  his  voice  decided  it ;  he  could  in  theory  hear  cases  in  1822,  Parh.  Papers 
1822  xi  106. 

*  Foss,  Judges  viii,  3x5 ;  the  senior  barrister  on  the  equity  side  of  the  court  was 
called  the  *'  Tubman,**  on  the  common  law  side  the  **  Postman,**  apparently  on  account 
of  the  characteristics  of  their  official  seats,  Bl.  Comnu  iii  28  n.  a. 

*  Above  38,  42,  44.  *  Baldwin,  The  King's  Council  2x7. 

^  Below  238-239.  '  Baldwin,  The  King's  Council  231-232. 

'  For  the  wide  equitable  jurisdiction  exercised  by  the  Exchequer  in  conjuoctioii 
with  the  Council  in  the  thirteenth  century  see  ibid  2x4-228 ;  Professor  Baldwin 
thinks  that  the  Exchequer  lost  these  wide  powers  as  the  result  of  a  contest  bcAiw.cai 
the  departments  of  the  Chancery  and  the  Exchequer  in  which  the  latter  was  worsted 
ibid  228-23  X ;  but,  as  Professor  Tout  points  out,  op.  cit.  X83-X84,  there  is  no  real 
evidence  oi  such  a  contest  ever  having  taken  place ;  as  he  says,  **  the  change  was 
rather  a  part  of  that  policy  of  definition  and  dirorentiation  of  function,  which  under* 
lay  all  the  really  good  side  of  the  administrative  reforms  of  Edward  II." 
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forms,  came  to  be  far  more  able  to  give  relief  on  equitable 
ground.^  Secondly,  as  the  result  of  repeated  ordinances  and 
statutes  of  the  latter  half  of  the  thirteenth  century,  the  Exchequer 
gradually  ceased  to  hear  common  pleas.  Ordinances  to  this 
effect  were  issued  in  1270*  and  1277.*  In  1282*  and  1300* 
statutes  made  similar  provisions.  But  the  Exchequer  seems  to 
have  still  continued  to  hear  such  cases  even  as  late  as  Edward  II.'s 
reign.^  This  was  due  partly  to  the  fact  that  the  king  sometimes 
gave  special  permission  to  a  litigant  to  proceed  in  the  Exchequer ;  '^ 
partly  to  the  fact  that  a  large  number  of  officials  connected  with 
the  Exchequer  were  privileged  to  sue  and  be  sued  only  there  ;  ^ 
partly  to  the  fact  that  the  crown  might  proceed  not  only  against 
its  immediate  debtor,  but  also  against  the  debtor  of  that 
debtor.*  But  the  king  gradually  ceased  to  interfere  with  the 
established  law  by  giving  these  permissions  to  sue ;  and  it  is 
clear  from  the  evidence  of  the  plea  rolls  that  in  Edward  II.'s 
reign  the  court  did  little  more  than  its  legitimate  business.  Mr. 
Turner  says^*^  that  "  the  rolls  of  the  four  terms  of  4  Edward  II. 
are  sewn  together  in  a  single  file,  and  number  no  more  than 
fifty-three,  whereas  there  are  as  many  as  five  hundred  and  nine- 
teen rolls  of  the  Common  Bench  for  Michaelmas  term  alone." 
We  shall  see  that  these  relative  proportions  were  maintained  till 
Elizabeth's  reign.^^  But,  by  that  time,  the  court  had  begun  to 
acquire,  in  addition  to  its  proper  jurisdiction  over  revenue  cases, 
a  supplementary  equitable  jurisdiction  and  a  jurisdiction  over 
common  pleas.  We  shall  see  that  this  expansion  in  these  two 
directions  is  probably  not  wholly  unconnected  with  a  growing 
tendency  to  appoint  the  Barons  of  the  Exchequer  from  the 
professional  lawyers. 

(iii)  As  early  as  Edward  II.'s  reign  some  of  the  Barons  were 
professional  lawyers ;  and  the  Chief  Baron  was  usually  a  lawyer.^' 
In  Edward  II.'s  reign  Hervey  of  Staunton  was  successively  the 
Chief  Judge  in  the  Eyre  of  Kent  held  in  131 3-1 314,  Chief  Baron 
of  the  Exchequer,  and  Chief  Justice  of  the  Common  Pleas ;  ^*  and 
in  the  reigns  of  Henry  IV.,  V.,  VI.,  and  VII.  the  Chief  Baron 
was  also  a  judge  of  the  Common  Pleas.  ^^     But,  though  some  of 

^  Below  449.  >  Madox  ii  73.  '  Ibid  ii  74. 

*  10  Edward  I.  c.  xx  (the  Statute  of  Rutland). 

'28  Edward  I.  c.  4  (Articuli  super  Cartas) ;  cf.  Coke,  Fourth  Instit.  XX4. 

<  Madox,  ii  74-75,  St ;  P.  suid  M.  i  X7a  n.  x ;  for  illustrative  cases  from  the 
records  see  Gross,  The  Jurisdiction  of  the  Court  of  Exchequer  under  Edward  I., 
L.Q.R.  XXV  138. 

^  Ibid  X39-X43.  "  Ibid  X39 ;  below  239.  '  Below  240. 

w  Y.B.  3,  4  Ed.  II.  (S.S.)  xxi-xxii. 

"  Vol.  iv  Bk.  iv  Pt.  I.  c.  X ;  L.Q.R.  xxviii  133,  134. 

^' Above  232  and  n  4.  ^Tout,  op.  cit.  34a 

"  Foss,  Judges  iv  X35,  X91,  230 ;  v  95. 
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the  other  Barons  were  lawyers,  they  were  not  all  lawyers ;  and 
many,  as  Foss  says,^  "were  raised  to  the  Bench  from  their 
practical  knowledge  of  the  revenue  acquired  in  minor  offences 
connected  with  it."  It  is  not  therefore  surprising  to  find  that 
the  judges  of  the  court  held  a  position  inferior  to  that  of  the 
judges  of  the  other  two  courts  of  common  law.  They  do  not 
appear  among  the  judges  of  assize,^  and  they  took  rank  after  the 
Serjeants  at  law.^  They  were  not  members  of  the  Serjeant's  Inn, 
of  which  all  the  judges  were  necessarily  members.*  They  were 
not  summoned  to  Parliament  with  the  other  judges.^  They  con- 
tinued to  hold  this  inferior  position  till  1579.  In  that  year,  on 
the  appointment  of  Robert  Shute  to  the  office  of  Baron,  it  was 
determined  to  place  him  on  the  same  footing  as  the  judges  of  the 
other  two  common  law  courts.  His  patent  declared  that,  **  he 
shall  be  reputed  and  be  of  the  same  order,  rank,  estimation, 
dignity,  and  pre-eminence  to  all  intents  and  purposes  as  any- 
puisne  judge  of  either  of  the  other  two  courts."  * 

This  change  was  no  doubt  due  to  the  growth  of  the  equitable 
jurisdiction  of  the  Exchequer  and  of  its  jurisdiction  over  common 
pleas ;  and  it  is  probable  that  the  growth  of  these  two  branches 
of  its  jurisdiction  was  due  to  the  growing  predominance  of  the 
legal  element  among  the  Barons.^  Thus,  in  the  case  of  StracUing 
V.  Morgan^  it  was  argued  that  if  a  statute  gave  a  penalty  to  be 
recovered  in  any  of  the  king's  courts  of  record,  an  action  could 
not  be  brought  in  the  Exchequer,  unless  the  plaintiff  were  an 
officer  of  the  court  or  a  debtor  to  the  king,  because  it  was  a 
common  plea.  The  second  and  third  Barons  were  of  this 
opinion ;  *  but  Saunders  the  Chief  Baron,  who  had  held  the  posts 
of  a  judge  of  the  Common  Pleas  and  chief  justice  of  the  Queen's 
Bench,  argued  from  Glanvil  that  any  common  plea  could  be 
heard  in  the  court,  and  minimized  the  effects  of  the  ordinances 

^  F0S8,  Judges  iii  348. 

'  Thus  when  the  statute  of  14  Edward  III.  St.  i  c.  16  defined  the  persons  -who 
could  try  cases  at  nisi  prius  (below  279),  it  provided  that,  if  the  justices  of  the 
one  Bench  or  the  other  did  not  come  into  the  county,  they  could  be  tried  by  *■*  The 
Chief  Baron  of  the  Exchequer  if  he  be  a  man  of  the  law ;  "  the  other  Barons  ixrere 
not  mentioned. 

'  Foss,  Judges  iv  15 ;  Fortescue,  De  Laudibus  c.  50  notes  that  when  a  Serjeant 
is  made  a  judge  the  value  of  the  rings  he  gives  to  the  Barons  of  the  Exchequer  is 
smaller  than  the  value  of  those  given  to  the  Chief  Baron  and  the  judges  of  the  other 
courts. 

♦Above  197;  vol.  ii  Bk,  iii  c.  5;  Foss,  Judges  v  11,  95. 

•Ibid  95.  •  Ibid  409-410;  vi  18-21. 

^  For  instances  of  the  appointment  of  lawyers  to  be  Barons  in  the  Tudor  period 
see  Dasent  ii  33  (1546-1547);  Foss,  Judges  vi  19,  says  that  under  Henry  VII.  and 
VIII.,  **  they  were  advancing  in  legal  education  and  entering  into  the  Inns  of  Court. 
Several  instances  occur  of  there  being  members,  and  even  readers  there  after  they 
had  become  Barons." 

8  (1560)  Plowden  at  pp.  207-209.  •  At  p.  208. 


COURT  OF  EXCHEQUER  287 

and  statutes  which  restricted  the  Exchequer  jurisdictioa^  This 
would  seem  to  show  that  the  judges  of  the  court  who  were 
lawyers  encouraged  litigants  who  wished  to  sue  there. 

When  the  Barons  of  the  Exchequer  had  come  to  be  chosen 
from  the  lawyers  it  became  clear  that  some  official  was  wanted 
to  supply  the  technical  knowledge  of  matters  of  account  which 
the  Barons  had  formerly  possessed.  The  duty  of  supplying  this 
knowledge  was  turned  over  to  the  cursitor  Baron — an  official 
whose  duty  it  was  to  know  the  '^cursus"  or  course  of  the 
Exchequer.  Such  an  official  seems  to  have  been  appointed  in 
1323  ;^  but  it  is  probable  that  the  office  grew  in  importance,  and 
became  definitely  a  separate  office,  as  a  result  of  this  change  in 
the  status  of  the  other  Barons.'  Besides  keeping  the  other 
Barons  informed  as  to  the  course  of  the  Exchequer,^  he  examined 
and  audited  the  accounts  of  the  sheriffs.  In  1834  these  duties 
were  handed  over  to  the  Commissioners  for  auditing  the  public 
accounts ;  ^  and  the  office  was  abolished  in  1857.* 

Thus,  from  the  year  1579,  the  Barons  were  appointed  from 
among  the  Serjeants,  and  they  rode  the  circuits  like  the  other 
judges.  But,  long  after  this  date,  we  can  see  in  the  wording  of 
the  statute  book  a  reminiscence  of  the  older  status.  When  the 
Barons  wene»  with  the  other  judges,  empowered  to  do  judicial 
acts,  the  expression  always  used  is  *'  Barons  being  of  the  d^ree 
of  the  coif."  7 

' "  He  denied  that  to  be  a  statute  which  was  called  the  Statute  of  Rutland,  for  he 
said  it  was  only  an  ordinance  made  by  the  king  without  the  authority  of  Parliament, 
touching  the  order  of  the  court  of  Exchequer.  And  as  to  the  other  statute  that 
refers  to  Magna  Carta,  he  said  that  there  is  no  such  restraint  in  Magna  Carta,"  at 
p.  209;  Coke  rightly  denied  Saunders*  view  of  the  Statute  of  Rutland,  Second  Instit. 

'  Tout,  op.  cit.  198. 

*  This  probably  gave  rise  to  the  opinion  held  by  Foss,  Judges  vi  i6,  26  that  the 
title  and  office  were  created  for  the  first  time  in  16x0 ;  but  it  would  seem  that  the 
puisne  Baron  had  before  done  the  duties  of  the  cursitor  Baron,  and  that  the  puisne 
Baron  was  commonly  called  by  that  name,  see  references  cited  by  Foss,  vi  21,  22, 
25-26 ;  it  became  definitely  a  separate  office  at  the  end  of  the  sixteenth  century,  just 
as  the  office  of  Chief  Baron  had  become  definitely  a  separate  office  at  the  beginning 
of  the  fourteenth  century,  above  232. 

*  *'  He  informeth  the  rest  of  the  Barons  of  the  course  of  the  court  in  any  matter 
that  concemeth  the  king*s  Prerogative,*'  Practice  of  the  Exchequer  Court,  written  at 
the  end  of  the  sixteenth  century,  cited  Foss,  vi  25 ;  a  similar  account  is  given  by 
Vernon  in  a  book  which  he  published  on  the  Exchequer  in  1642 — he  says,  '*  The 
cursitor  Baron  being  so  called  because  he  is  chosen  most  usually  out  of  some  of  the 
best  experienced  clerks  of  the  two  Remembrancers*,  or  clerke  of  the  Pipe's  office, 
and  is  to  informe  the  bench  and  the  king's  learned  counsel  from  time  to  time,  both 
in  court  and  out  of  court,  what  the  course  of  the  Exchequer  is,*'  cited  Foss,  vi  25-26. 

•3,4  William  IV.  c.  90. 

*  19,  20  Victoria  c  86 ;  Foss  says,  ix  109,  that  then  his  sole  remaining  duty  was 
the  notification  in  the  court  of  Exchequer  of  the  sovereign's  sanction  to  the  election 
of  the  sheriffs  of  London,  "  and  witnessing  the  attendant  ceremonies  of  counting  the 
hobnails  and  chopping  the  fagots  as  rent  service  to  the  crown ;  '*  these  formalities 
are  now  performed  in  the  king's  remembrancer's  office. 

^  That  is  having  attained  the  degree  of  seijeant  at  law,  vol.  ii  Bk.  iii  c.  5  ;  in- 
stances are  31  Charles  II.  c.  2  §  3 ;  56  George  III.  c  xoo  §  i. 
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The  jurisdiction  of  the  comt  of  Excfaeqoer  can  be  grouped 
under  three  heads,  (i)  It  was  a  court  of  revenue.  (2)  It  was 
a  court  of  common  law.  (3)  It  was  a  court  of  equity.  The 
revenue  jurisdiction  was  die  oldest  The  two  odier  branches  of 
its  jurisdiction  were  grafted  upon  it  at  a  time  when  each  judge 
grasped  at  any  kind  of  jurisdiction  (and  its  profits)  iidiich  he 
could  obtain. 

(i)  It  was  a  court  of  revenue  hdd  before  the  Treasurer  and 
the  Barons.  This  court  of  revenue  decided  questions  between 
the  crown  and  the  taxpayer,  and  between  the  crown  and  the 
accountants  to  the  crown.  As  a  court  of  revenue  it  had  certain 
peculiarities  in  its  procedure  which  presented  analogies  both  to 
the  courts  of  common  law  and  to  the  court  of  Chancery.  These 
peculiarities  are  known  as  the  cursus  scaccarii^  It  was  by  fol- 
lowing up  the  analogies  so  suggested  diat  the  court  of  Exchequer 
became  a  court  of  common  law  and  a  court  of  equity  as  well  as 
a  court  of  revenue.  We  shall  see  that  the  jurisdiction  of  the 
Exdiequer  as  a  court  of  equity  has  been  taken  away  by  statute ; 
but  this  statute  did  not  taike  away  the  peculiarities  which  diar- 
acterized  the  jurisdiction  of  the  court  of  revenue  by  virtue  of  the 
cursus  scaccarii,  even  though  these  peculiarities  gave  in  sub- 
stance a  kind  of  equitable  jurisdiction.'  By  virtue  of  the  cursus 
scaccarii,  ''all  kinds  of  equitable  matter  raised  either  on  si^ges- 
tion,  petition,  or  plea  were  dealt  with,  and  parties  furnished  with 
summary  means  of  asserting  their  rights  against  the  crown,  and 
of  having  the  matter  determined  at  once  by  the  court,  in  a  way 
wholly  dissimilar  to  the  practice  of  any  other  court,  and  present- 
ing a  peculiar  union  of  legal  and  equitable  procedure  ".  '  A  good 
instance  of  this  peculiar  union  of  legal  and  equitable  procedure 
used  in  the  Exchequer,  sitting  as  a  court  of  revenue,  is  furnished 
by  the  power  possessed  by  it  of  removing  matters  affecting  the 
revenue  or  the  property  of  the  crown  from  the  cognizance  of 
other  courts.  Eyre,  CR,  described  it  as  a  kind  of  injunction  to 
stay  (nxKeedings  in  another  court  qualified  by  the  liberty  given 
to  sue  in  the  Exchequer.  He  spealcs  of  it  as  being  of  a  piece 
with  the  anomalous  jurisdiction  of  the  court  of  revenue  in  the 
Exchequer,  which  has  here  adopted  an  equitable,  rather  than  a 

'  Dialogus  (Praefatio),  **  Sane  fcaccarium  suis  legibos  .  .  .  sobsistit ;  '*  PoOock, 
C.B.,  Attorney-General  v.  Hailing  (1846)  15  M.  and  W.  at  p.  693  said,  **  It  (the  ooort) 
has  been  in  the  constant  habit  of  proceeding  both  after  the  forms  of  other  courts  df 
common  law  amd  in  the  maimer  also  of  a  court  of  equity.  The  '  course  of  the  Ex- 
chequer,* involving  both  these  modes  of  procedure,  is  part  of  the  ancient  and 
genera]  law  of  the  realm." 

*  Attorney-General  v.  Hailing  15  M.  and  W.  687,  dissenting  from  Attorney- 
General  V.  Corporation  of  London  (1845)  14  L.J.N.S.  Ch.  305. 

*  Attorney-General  v.  Hailing  15  M.  and  W.  at  p.  698. 
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l^al  procedure.^  The  reforms  in  practice  and  procedure  made 
by  the  Common  Law  Procedure  Acts^  only  applied  to  the 
Revenue  side  of  the  Exchequer  in  so  far  as  they  were  expressly 
made  to  do  so  by  the  Queen's  Remembrancer's  Act  and  the 
Crown  Suits  Act'  Even  at  the  present  day  certain  parts  of  the 
Exchequer  practice  and  procedure  present  peculiarities  which 
have  disappeared  from  the  other  courts. 

This  cursus  scaccarii  is  probably  the  nearest  approach  to  a 
body  of  administrative  law  that  the  English  l^;al  system  has 
ever  known;  and  the  court  of  Exchequer,  sitting  as  a  court. of 
Revenue,  is  the  nearest  approach  to  an  administrative  court. 
The  resemblance  would  have  been  closer  if  the  court  had  con- 
tinued to  be  staffed  by  Exchequer  clerics  to  the  exclusion  of  the 
common  lawyers.  But  the  fact  that,  from  an  early  date,  the 
lawyers  were  taking  their  places  beside  the  officials  ^  illustrates 
the  manner  in  which  the  technical  conceptions  of  the  common 
law  were  b^inning  to  pervade  all  the  departments  of  the  state  ; 
and  the  fact  that  in  1579  the  lawyers  finally  ousted  the  officials 
is  a  striking  proof  of  the  vigorous  life  and  the  capacity  for  ex- 
pansion which  the  common  law  was  showing  at  the  end  of  the 
sixteenth  century. 

(2)  It  was  a  court  of  common  law  held  before  the  Treasurer 
and  the  Barons.  The  court  of^xcliequer  like  the  other  common 
law  courts  had  exclusive  jurisdiction  over  the  officials  of  the 
court  This  jurisdiction  existed  as  early  as  Henry  II.'s  reign. 
The  Dialogus  mentions  several  privileges  possessed  by  the  Barons 
and  other  officers  of  the  Exchequer.*  "  The  records  of  the  subse- 
quent times,"  says  Madox,^  "speak  more  dbtinctly.  They 
mention  the  privilege  of  impleading  and  being  impleaded  in  the 
Exchequer  only ;  freedom  from  toll  for  things  bought  for  their 
own  use ;  freedom  from  suit  to  county  courts,  hundred  courts, 
etc.;  and  other  privileges.  It  is  also  to  be  understood,  that 
several  of  the  residents  at  the  Exchequer  had  privilege  not  only 
for  themselves,  but  also  for  their  clerks  and  their  men."  The 
rights  and  privileges  possessed  by  the  court  were  thus  wider  than, 
though  similar  in  kind  to  those  possessed  by  the  other  courts.^ 

^  Cawthone  v.  Campbell,  Lowndes,  and  others,  cited  Manning,  Exchequer  of 
Pleas  i  164  seqq. ;  cp.  2  Salk.  546,  where  Walter,  C.B.,  is  reported  to  have  said  that, 
'*  where  one  entitled  to  the  privilege  of  the  court  is  sued  in  C.B.,  this  court  sends  a 
sapvsedeas ;  but  if  it  be  in  B.R.  tacy  do  not  send  a  supersedeas,  for  that  would  be 
to  supersede  the  king ;  but  the  practice  is  to  send  up  the  writ  book  by  the  puisne 
Baron,  and  demand  privilege.** 

*  16, 17  Victoria  c.  1x3  ;  17,  x8  Victoria  c.  125. 

*23,  33  Victoria  c.  ax;  28,  29  Victoria  c.  X04;  Attorney-General  v.  Sillem 
<x864)  to  H.L.C.  704 ;  below  246. 

«  Above  232  and  n.  4.  ^  I.  8. 

•  ii  X2.  ^  Above  203. 
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It  possessed  another  privilege  which  was  peculiar  to  it  The 
crown  had  peculiar  advantages  with  regard  to  debts  owing  to 
it  Among  these  advantages  was  the  right  of  the  crown  to 
require  payment  from  the  debtor  of  its  debtor,  and  from  the 
debtor  of  that  debtor  to  an  indefinite  extent^  When  statutes 
and  ordinances  were  passed  to  prevent  the  court  from  holding 
common  pleas,  the  court  made  this  right  of  the  crown  the 
foundation  of  a  fiction  by  means  of  which  they  secured  a  juris- 
"  diction  which  the  legislature  had  denied  to  them.     The  plaintiff^ 

who  wished  to  sue ,  ff^r  b"*?^rh  ^f  C(ffltr^^l_g!L^JlfXJIII!IJ31jy^'^ 
supposed  to  be  a  debtor  to,  or  an  accountant  of  the  crown;  an3  jt_ 
was  supposed  that  unless  he  could  recover  his  debt  or  ^mages 
he  was  thcrdb^r  the  less  able  (quo  minus  sufficiens  existit^  to 
satisfy  the  crowa  As  early  as  1 345-1 346  this  device  for  suing' 
in  the  Exchequer  had^_been  -resorted  to  in  order  to  prevent  the 
defendant  from  ^vaging: -his  law^^  It  appears  to  have  been 
generally  used  in  tEelatter  part  of  the  sixteenth  century,  and 
thus  by  means  of^this  writ  of  Quominus  the  court  .obtained  a 
gfenerat  jiirisdiction  over  common  pleas.^  Proceedingsin  tins 
court,  bq^in  by  writ  of  Quominus,  just  as  proceedings  iqTtEe 
court  of  King's  Bench  began  by  bill  of  Middlesex  and  Latitat, 
In  1 692- 1 693  ^  an  attempt  was  made  to  do  for  this  process,  what 
the  Act  of  Charles  II.  had  done  for  the  process  of  Latitat,*  and 
compel  the  plaintiff  to  express  the  true  cause  of  action  in  his 
writ ;  but  the  bill  was  dropped  after  a  first  readii^.  The  Uni- 
formity of  Process  Act^  applied  to  the  Quominus  process  in 
the  court  of  Exchequer  in  the  same  way  as  it  applied  to  the 
Latitat  process  in  the  court  of  King's  Bench.  ^ 

(3)  It  was  a  court  of  equity  held  before  the  Treasurer,  the 
Chancellor  of  the  Exchequer,  and  the  Barons.  We  have  seen 
that  the  jurisdiction  of  the  court  as  a  court  of  revenue  involved 


'  Dialogns  ii  16 ;  Britton  i  5,  above  231  n.  5 ;  Coke,  Second  Instit.  551 ; 
Attorney-General  v.  Poultney  (1665)  Hardres  403,  404,  Hale,  C.B.,  showed  how 
this  principle  ought  to  have  been  limited ;  he  said  suppose  A  indebted  to  the  king  in 
Xioo ;  B  to  A  in  /looo ;  C  to  B  in  ;( 10,000— *'  These  several  debtors  should  Ittve 
the  benefit  of  the  iung*s  prerogative  against  lands  and  goods  for  recovering  their 
several  debts.  There  would  be  no  inconvenience  if  the  king*s  debt  were  so  levied, 
though  in  the  xoth  degree  .  .  .  but  to  nuike  the  king's  prerogative  instrumental  .  .  . 
to  satisfy  other  men*s  debts  (i.e.  in  this  case  to  recover  the  ^900  or  the  £9900  M^uld 
be  unreasonaUe,  inconvenient,  and  mischievous  to  the  subject ; "  Coke,  Fourth  Instit. 
X15  agrees  with  Hale  that  some  limitation  ought  to  be  imposed;  in  1621  a  bill 
which  would  have  had  the  effect  of  imposing  some  limitation  passed  the  Commons, 
but  was  dropped  in  the  Lords,  Hist.  MSS.  Com.  Fourth  Rep.  App.  Pt.  1. 123. 

'  When  the  plaintiff  is  privileged  the  suit  is  by  Quominus  (App.  XXI.)  :  when 
the  defendant  is  privileged  the  suit  is,  as  in  other  courts,  by  Bill,  2  $alk.  546. 

*Y.B.  20  Ed.  III.  (R.S.)  i  1 16-120;  for  law  wager  see  below  305-308. 

*  Bl.  Comm.  iii  286;  App.  XXI. 

^  Hist.  MSS.  Comm.  Fourteenth  Rep.  App.  Pt.  VI.  342  no.  693. 

*  Above  221.  '2  William  Iv.  c.  39.  '  Above  22a. 
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the  possession  of  certain  equitable  powers.     This  fact  was  recog- 
nized as  early  as  Henry  II.'s  reign — though  the  term  "  aequitas  " 
was  not  then  used  in  quite  the  same  sense  as  that  which  it  after- 
wards acquired.^     We  shall  see  that  equitable  jurisdiction  became 
the  peculiar  province  of  the  Lord  Chancellor,  and  that  in  his  court 
it  acquired  a  very  technical  meaning.     The  court  of  Exchequer 
had  its  chancellor  ;  itj>pssessed  certain  equit;5ibk420we£sJ3y.jdrtue 
oTthe'  cursus  scaccarii ;  and  the  writ  of  subpoena — the  peculiar 
process  of  the  coUffoT  Chancery — was  certainly  known  in  the 
Exchequer  as  early  as  "Henry  IV.^s  reign^^  and  was  generally 
used  in  1 574.*""  Probably  the  court,  like  the  courts  of  the  counties 
Palatine  and  Wales,^  silently  assumed  this  equitable  jurisdiction 
in  the  course  of  the  sixteenth  century.*     The  flexible  nature  of 
the  rules  of  equity  in  the  fifteenth  and  sixteenth  centuries,  and 
its  administration  through  common  law  forrns^*  made  it  the  easier 
for  a  court  which  possessed  ailinTties  with  thecommon  law  courts 
and  with  the  court  of  Chancery,  to  assume  a  jurisdiction  of  this  kind. 
In  the  end  the  court  of  Exchequer  obtained  a  general  equitable 
jurisdiction  on  grounds  similar  to  those  upon  which  it  obtained 
a  general  common  law  jurisdiction.     "  Any  person,"  says  Black- 
stone,  ''  may  file  a  bill  against  another  upon  a  bare  suggestion 
that  he  is  the  king's  accomptant  but  whether  he  is  so  or  not  is 
never  controverted."  ^     From  the  equity  side  of  the  court  an  ap- 
peal lay  to  the  House  of  Lords.     There  is  an  instance  of  such  an 
appeal  in  1641,  in  which  it  was  alleged  that  conflicting  decisions 
had  been  given  by  this  court,  and  the  court  of  Chancery.*     The 

^  Dialopus  i  4,  the  duty  of  the  officials  is  *'  ut  re^s  utilitati  prospiciant ;  salva 
tamen  aeqmtate  secundum  constitutas  leges  scaccani ;  "  for  the  meaning  of  the 
tenn  equity  at  dififerent  periods  see  below  467-469;  vol.  ii  Bk.  iii  cc.  4  and  5  ;  vol.  v 
Bk.  iv  Ft.  I.  c.  4. 

'  Cotton,  Records  4x0 ;  Reeves,  H.E.L.  ii  495,  496 ;  Coke,  Fourth  Instit.  119 ; 
a  petition  of  3  Henry  V.  (4  Rot.  Pari.  84)  complains  of  writs  of  subpoena  sued  out 
of  the  Chancery  and  the  Exchequer  for  matters  determinable  at  Common  Law  ;  for 
the  writ  see  App.  XVII.  B. 

*  Manning,  Exchequer  of  Pleas  i  38. 

*  Above  III,  z  16, 125 ;  cf.  Spence,  Equitable  Jurisdiction  i  352 ;  Pike,  History 
of  the  House  of  Lords  29S-299. 

^Coke,  Fourth  Instit.  118-119  was  ignorant  of  the  origin  of  this  jurisdiction ; 
he  based  it  partly  on  the  possession  of  a  chancellor,  partly  on  the  provisions  of  33 
Henry  VIII.  c.  39 ;  but  that  Act  is  concerned  mainly  with  the  court  of  Surveyors, 
and  the  few  clauses  which  concern  the  Exchequer  give  no  warrant  for  the  assump- 
tion by  the  Exchequer  of  a  general  jurisdiction  in  equity. 

*  Below  450-451. 

^  Comm.  iii  45,  46 ;  in  Attorney-General  v.  Hailing  (1846),  15  M.  and  W.  at 
p.  693,  it  is  said  that,  "  The  course  of  the  Exchequer  involving  both  a  form  of  legal 
and  equitable  procedure,  the  usurped  jurisdiction  naturally  divided  itself  infhis  way ; 
and  after  so  dividing  itself  the  oranches  became  gradually  entirely  separate,  and 
formed  two  separate  sides,  the  plea  side  and  the  eaulty  side  of  the  court — tne  revenue, 
however,  still  remaining  as  before  and  involving  botn." 

*  Hist.  MSS.  Comro.  App.  Fourth  Rep.  Pt  I.  87 ;  a  bill  of  review  also  lay  in  the 
Exchequer  itself  as  was  the  case  with  the  Chancery,  Hardres  174 ;  below  427,  438. 
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equitable  jurisdiction  of  the  court  was  taken  away  in  1842,^  and 
handed  over  to  the  court  of  Chancery. 

The  Court  of  Exchequer  Chamber 

We  have  seen  that  in  Edward  I.  and  II/s  reigns  the  judges 
and  other  officials  of  the  Exchequer  were  accustomed  to  meet  in 
a  chamber  in  the  Exchequer  buildings  to  discuss  l^al  and  other 
questions  connected  with  Exchequer  business.^  Probably  this 
practice  gave  rise  to  the  idea  that  these  meetings  were  the  meet- 
ings of  a  court,^  which  was  naturally  called  by  the  name  of  the 
chamber  in  which  it  met*  From  time  to  time  the  l^islature 
found  it  convenient  to  confer  special  powers  upon  the  meetings 
of  judges  and  others  who  met  in  this  Exchequer  Chamber.  Hence 
the  term  "  court  of  Exchequer  Chamber  "  came  to  be  the  name 
for  several  quite  distinct  tribunals. 

(i)  One  of  these  tribunals  arose,  not  from  any  act  of  the  legis- 
lature, but  from  a  practice  of  the  judges,  which  was  fostered  by 
the  close  relations  which  had  always  subsisted  between  the  judges 
of  the  two  Benches,  and,  after  1579,  between  the  judges  of  all 
the  three  common  law  courts ;  ^  and  it  probably  dates  back  to 
the  informal  meetings  in  the  Exchequer  Chamber  of  which  we 
read  in  the  thirteenth  and  early  fourteenth  centuries.*  If  any 
difficult  case  arose  in  any  one  of  the  three  common  law  courts  it 
might,  after  argument  in  that  court  and  at  the  discretion  of  the 
court,^  be  adjourned  to  be  argued  before  all  the  judges  and  barons 
in  the  Exchequer  Chamber.®  After  a  full  discussion  there,  judg- 
ment was  given  by  the  court  in  which  the  proceedings  had  been 
begun.  Important  cases  were  so  discussed  in  the  fourteenth, 
fifteenth,  and  sixteenth  centuries.*  One  of  the  last  was  the  Case 
of  Ship  Money  in  1637.^^ 

^  5  Victoria  c.  5 ;  the  jurisdiction  had  been  regulated  57  George  III.  c.  iS ; 
I  George  IV.  c.  35  ;  3,  4  William  IV.  c.  41  §  25  ;  6,  7  William  IV.  c.  112. 

*  Above  233. 

'  '*  From  such  meetings  it  is  easy  to  see  that  there  arose  gradually  that 
*  Exchequer  Chamber  *  which  the  legislation  of  later  periods  erected  as  a  formal  court 
of  appeal,"  Tout,  op.  dt.  57. 

4  See  below  496-497  for  a  similar  development  in  the  case  of  the  court  of  Star 
Chamber. 

»  Y.B.  3,  4  Ed.  II.  (S.S.)  xxiii.  «  Above  233  n.  9. 

7  Warrain  v.  Smith  (1614)  2  Bulst.  146 — "  this  ought  to  proceed  ex  motione 
Curiae,  but  not  of  the  party  concerned ;  this  ought  to  be  after  argument,  but  not  be- 
fore." 

^  Co^e,  Fourth  Instit.  119 ;  Reeves,  H.E.L.  iii  668  n.  a. 

•  E.g.  Y.B.  6,  7  Ed.  II.  (S.S.)  44 — note  from  the  Record  which  states  that 
*'  never  before  within  the  memory  of  anyone  living  hath  such  a  case  as  this  ever 
come  before  the  court  of  the  lord  king ; "  Y.B.  2  Rich.  III.  pi.  26 ;  Capel*s  case 
(1581)  I  Co.  Rep.  62  ;  Shelley's  Case  (1586)  ibid  106  a ;  Chudleigh's  Case  (1589)  ibid 

132  a. 

w  3  S.T.  825. 
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(2)  As  soon  as  the  court  of  Exchequer  began  to  assume  the 
characteristics   of  a   common   law   court,   the   question  of  the 
manner  in  which  the  errors  of  the  court  were  to  be  corrected  was 
bound  to  arise.     The  court  of  King^s  Bench  assumed  that,  as  the 
court  of  Exchequer  was  a  law  court,  it  had  the  power  to  correct, 
its  errors,  just  as  it  had  the  power  to  correct  the  errors  of  the^ 
court  of  Common  Pleas.     But  the  Barons  of  the  Exchequer  j 
always  denied  that  the  court  of  King's  Bench  had  power  to  / 
amend  errors  from  the  revenue  and  plea  side  of  the  Exchequer./ 
In  1338  they  addressed  S  A6fflorial  lu  Uie  tiown  in  which  they 
showed  from   the  history  of  the   Exchequer  that  the  court  of 
King's  Bench  never  had  this  jurisdiction  ;  but  that  if  error  was 
allied  the  king   issued   a  special   commission  to  the   Barons 
**  associatis  sibi  aliis  fidelibus  R^is "  to  examine  and  correct 
the   error.^     We  have  seen   that  the   position  of  the  court  of 
Exchequer  was  for  a  long  period  very  different  from  the  posi- 
tion of  the  other  courts  of  law.     As  Mr.  Pike'  says, "  the  principle 
whichiS-Cleariy  brought  out  UL?lLt^^  documents  relating  to  the 
matter,  is  that  judgments  in  the  Exchequer"were  riot  fudgments 
aTcommgntJaw* .,  The  natural  coroltary  was  fhat  when  error  was 
alleged,  these  judgments  could  not  be  either  affirmed  or  reversed 
in  the  same  manner  as  judgments  at  common  law.     In  other 
words  the  King's  Bench  might  correct  a  judgment  of  various 
courts  of  record,  including  the  court  of  Common  Pleas,  but  could 
not  correct  a  judgment  of  the  court  of  Exchequer," 

The  Barons  made  good  their  position.'  An  Act  passed  in 
135 7- 1358*  established  a  court  to  hear  errors  in  the  Exchequer. 
The  constitution  of  that  court  followed  the  lines  suggested  by 
the  Barons  in  1338.  It  enacted  that  *'  where  a  man  complaineth 
of  error  made  in  process  in  the  Exchequer,  the  Chancellor  and 
Treasurer  shall  cause  to  come  before  them  in  any  Chamber  of 
Council  nigh  the  Exchequer,  the  record  of  the  process  out  of  the 
Exchequer,  taking  to  them  the  justices  and  other  sage  persons 
such  as  to  them  seemeth  to  be  taken  .  .  .  and  if  any  error  be 
found  they  shall  correct  and  amend  the  rolls." 

The  working  of  this  statute  was  not  found  to  be  wholly  satis- 
factory ;  and  in  1378  *  the  commons  petitioned  that  errors  in  the 
Exchequer  should  be  redressed  in  the  King's  Bench.     The  reply 

1  Y.B.  14  Ed.  III.  (R.S.)  xvii-xxix.  «  Ibid  xxix. 

*  There  are  sevml  instances  of  commissions  addressed  to  members  of  the 
Council,  judges  and  others,  2  Rot.  Pari.  154  no.  41  (iS'Ed.  III.);  Coke,  Fourth  Instit. 
X05,  X06 ;  in  1348  (2  Rot  Pari.  x68  no.  26),  the  crown  was  petitioned  that  errors  be 
redressed  in  the  King*s  Bench,  and  not  by  the  same  persons  who  gave  the  judgment, 
'*  Car  il  n'est  mye  sembUble  a  verite  homme  doit  avoir  bone  conceite  contre  sa 
opinion  demesne ;  **  in  this  case  the  Chancellor,  Treasurer,  and  two  judges  were  as- 
signed to  hear  the  case. 

*3i  Edward  IIL  St.  i  c.  12.  "3  Rot,  Pari,  24,  no.  X05. 
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to  the  petition  was  that  a  statute  had  been  made  which  must  be 
observed.  The  reason  for  this  dissatisfaction  with  the  court  was 
its  great  delays.  If  the  court  was  adjourned  to  a  fixed  day,  and 
the  Chancellor  and  Treasurer  did  not  appear  on  that  day,  the 
writ  of  error  discontinued,  and  the  plaintiff  was  obliged  to  begin 
the  action  again.  As  many  as  six  writs  have  been  found  on  the 
record.^  A  statute  of  1588-1589*  attempted  to  remedy  the  eviU 
It  recited  that  "  these  two  (the  Chancellor  and  the  Treasurer) 
being  great  officers  of  the  realm  .  .  .  they  be  many  times  upon 
sudden  warning  called  away,"  so  that  they  cannot  be  present  at 
the  day  of  adjournment  in  the  Exchequer ;  and  enacted  that,  if 
either  one  of  them,  or  both  of  the  chief  justices  be  present,  there 
should  be  no  discontinuance.  No  judgment  could,  however,  be 
given  unless  both  were  present^  In  1664*  a  similar  provision 
was  made  in  case  of  the  absence  of  the  Chancellor  or  Treasurer 
or  either  of  the  chief  justices  on  the  days  when  writs  of  error 
were  returned ;  and  in  1668  *  the  vacancy  of  the  office  of  Lord 
Treasurer  necessitated  an  Act  to  make  it  possible  for  the  judg- 
ment of  the  court  to  be  given  by  the  Lord  Chancellor  or  Lord 
Keeper.* 

The  judgment  of  the  court  was  thus  given  by  the  Lord 
Treasurer  and  Chancellor,  or  after  1668,  by  the  Lord  Chancellor 
or  Lord  Keeper.  The  majority  of  the  judges  decided  in  the 
Bankers*  Case  ^  that  they  were  merely  assistants ;  so  that  in  that 
case  Lord  Keeper  Somers  was  able  to  reverse  the  decision  of  the 
court  of  Exchequer  contrary  to  the  opinion  of  the  majority  of 
judges. 

(3)  Parliament  was  only  occasionally  summoned  in  the  six- 
teenth century ;  and,  as  Parliament  was  the  only  court  which 
could  amend  errors  of  the  King's  Bench,  the  want  of  a  court 
which  could  hold  regular  sessions  was  much  felt  Tp  supply  this 
want  a  new  court  of  Exchequer  Chamber  was  creaj^d  in  jjgj  ® 
for  the  purposeor  ameJoHmg  the  errors  of  the  King^sJBencb. 
The  statute  recited  that  erroneous  judgments  in  the  King's  Bench 
could  only  be  reformed  in  Parliament,  and  that  that  court  "  is 
not  in  these  days  so  often  holden  as  in  ancient  times  it  hath 
been."     It  enacted  that  where  any  judgment  should  be  given  in 

*  Manning,  Exchequer  of  Pleas  i  482. 

s  3X  EUsabeth  c.  x  §  x.  >  Ibid. 

*  x6  Charles  II.  c  a—apparently  under  this  statute  it  was  sufficient  if  one  of  the 
chief  justices  was  present 

*  xg,  20  Charles  II.  c  9  (Rec.  Com.  Ed.) ;  in  the  ordinary  editions  of  the 
statutes  20  Charles  II.  c  4. 

'The  Lord  Keeper*s  powers  were  the  same  as  those  <)f  the  Lord  Chancellor's^ 
below  4x0.  '\ 

^  (1696)  14  S.T.  at  p.  105.  ^ 

B  27  Elsxabeth  c.  8 ;  amended  by  31  Elizabeth  c.  x  §§  2  !and  3. 
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the  King's  Bench  in  any  action  of  debt,  detinue,  or  covenant, 
account,  action  upon  the  case,  ejectione  firms,  or  trespass  (if  first 
begun  in  the  King's  Bench),  except  where  the  crown  is  a  party,  • 
the  plaintiff  or  defendant  could  sue  out  a  writ  of  error  either  to 
Parliament  or  to  the  court  of  Exchequer  Chamber.  It  provided 
that  the  court  of  Exchequer  Chamber  should  consist  of  the  justices 
of  the  Common  Pleas,  and  the  Barons  of  the  Exchequer,  or  any 
six  of  them.^  An  appeal  to  this  court  was  not  to  preclude  a 
further  appeal  to  Parliament^ 

After  the  passing  of  this  Act  error  still  lay  from  the  Common 
Pleas  to  the  King's  Bench,  and  from  thence  direct  to  the  House 
of  Lords.     Error  still  lay  direct  from  the  King's  Bench  to  the 

House  of  Lords  in  all  proceedings  other  than  those  mentioned  in 

the  Act  of  Elizabeth.     It  was  only  over  the  proceedings  specinecf       ^ 
in  the  Act  (if  ongioally  begun  in  the  King'^^  Rpnrh)  that  this         y^ 
court  oP£xc|iequer  Chamber  had  jurisdiction.' 

InyS^ofithe  King's  Bench  was  deprived  of  its  jurisdiction  to ' 
amend  the  errors  of  the  court  of  Common  Pleas ;  the  two  courts 
of  Exchequer  Chamber  created  by  the  Acts  of  1357-1358  and 
1585  were  amalgamated;  and  the  court, of  Exchequer  Chamber. 
was  made  a  court  of  appe^  intermediate  between  the  three  com- 
njonJaw  courts  and^  Parliament  The  court  consisted  of  the 
judges  of  the  two  courts  which  had  not  given  the  decision  against 
which  the  appeal  was  brought. 

'ilie  procedure'*lTr*eTrw  ■  of  the  Exchequer  Chamber  was 
Jengthy,  cumbrous,  and  expensive.  As  early  as  1602  Manning- 
ham  had  noted  that,  ''the  abuse  of  the  statute  for  reforming 
errors  in  the  King's  Bench,  etc,  hath  frayed  the  clients  from  their 
suits,  when  they  can  have  noe  judgment  certaine  or  speedy."  *  The 
commissioners  who  reported  on  the  practice  and  procedure  of 
the  court  in  1 83 1  recommended  certain  reforms  ;•  and  some  im- 
provements were  made  by  the  Common  Law  Procedure  Act  of 
1852.'^  In  the  first  j)lace  the  Act  jgot  rid  of  the  old  idea  that  the 
procedure  in.errjQuaaSA.new  proceeding,®  by  abolishing  the  writs 
of  error,  and  substituting  therefor  a  memorandum  in  error^  which 
was  to  be  a  part  of  the  old  proceedings — a  step  in  the  cause. 
After  this  Act,  therefore,  the  parties  proceeded  by  memorandum 
in  error  on  the  record,  or  on  a  Bill  of  Exceptions.  In  the  second 
place  the  Act  provided  other  ways  of  questioning  the  decision. 

>  31  Elizabeth  c.  i  §  2 ;  it  sufficed  if  three  were  present  at  the  days  of  return  of 
the  writs  or  adjournments,  the  whole  six  must,  however,  give  judgment. 

*§  3.  *B1.  Comm.  iii  411. 

*  II  George  IV.,  i  William  IV.  c  70  §  8. 

B  Manningham*s  Diary  (C.S.)  98. 

'Parlt.  Papers  1831,  x  407-408;  cf.  ibid  1851  vol.  xxii. 

'15,  16  Victoria  c.  76  §§  148,  149,  152,  157.  •  Above  214. 
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The  parties  could  bring  error  on  a  special  case  stated,  or  they 
could  move  for  a  new  trial ;  and  they  could  appeal  to  the  Ex- 
chequer Chamber  from  the  refusal  to  grant  a  new  trial,  unless 
the  court  were  unanimous  in  such  refusal.  On  such  an  appeal 
the  court  had  latter  powers  than  on  a  writ  of  error  or  a  memor- 
andum in  error.  It  could  take  all  the  circumstances  into 
consideration,  and,  even  though  it  thought  that  there  had  been 
misdirection,  it  could  refuse  a  new  trial  if  it  considered  that  the 
misdirection  was  not  in  a  material  point  It  could  also,  if  it  saw 
fit,  give  such  judgment  as  ought  to  have  been  given  in  the  court 
below.  The  Act  did  not  apply  to  proceedings  on  the  revenue 
side  of  the  Exchequer.  Certain  sections,  however,  were  applied 
to  such  proceedings  by  the  Queen's  Remembrancer's  AcL^  That 
Act  allowed  in  revenue  proceedings  a  memorandum  in  error  on 
the  record,  or  on  a  Bill  of  Exceptions,  or  on  a  special  case  stated. 
It  did  not  allow  an  appeal  from  a  refusal  to  grant  a  new  trial.^ 

But  though  the  Act  had  thus  effected  certain  reforms  it  had 
really  only  tinkered  with  the  problem  of  providing  a  satisfactory 
system  of  questioning  the  decision  of  the  lower  courts.  _No  satis> 
factory  solution  was  xcached  till  the  Judicature  Acts  swept  away 
the  whole  of  this  primitive  system  of  procedure  in  error,  and 
substituted  for  it  the  rational  system  of  appeal  by  means  of  a  re^ 
hearing  of  the  case,  which  the  Chancery  had  always  employed.* 

The  Official  Staffs  of  the  Courts  of  Common  Law 

To  these  courts  of  common  law  large  staffs  of  officials  were 
attached.  The  history  of  their  growth  is  long  and  curious ;  and 
one  peculiar  feature  of  that  history  is  common  to  all  the  central 
courts — to  the  court  of  Star  Chamber  and  the  court  of  Chancery 
as  well  as  to  the  common  law  courts.  I  shall,  therefore,  by  way 
of  introduction,  say  a  few  words  about  this  peculiar  feature.  It 
will  help  us  to  understand  much  that  would  otherwise  be  obscure 
in  the  history  of  the  judicial  system. 

The  peculiar  feature  common  to  the  history  of  the  official 
staffs  of  the  central  courts  is  the  idea  that  many  of  these  offices 
,were  the  freeholds  or  the  properties  of  the  officials.  I  shall  in 
the  first  place  say  something  of  the  origin  and  application  of  this 
idea ;  and,  in  the  second  place,  of  the  reasons  for  its  extraordinarily 
long  life  in  the  English  judicial  system. 

(i)  The  remote  origins  of  the  official  staffs  of  the  courts  are 
to  be  found  in  that  very  early  period  when  no  clear  distinction 
was  drawn  between  office  and  property.     We  have  already  seen 

^  22,  23  Victoria  c.  21. 

'Attorney- General  v.  SiUem  (1864)  10  H.L.C.  704. 

» Below  643. 
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that  this  was  a  characteristic  feature  of  the  Anglo-Saxon  state ; ' 
and  this  confusion,  which  is  natural  enough  to  a  very  primitive 
legal  system,  was  perpetuated  partly  by  feudal  ideas,  and  partly 
by  the  fact  that  certain  archaic  ideas  on  these  matters  were 
retained  by  and  stereotyped  in  the  common  law. 

We  have  seen  that  the  feudal  system  was  both  a  system  of 
land  tenure  and  a  system  of  government  The  lord  from  whom 
land  was  held  by  his  tenants  had  powers  of  government  over 
those  tenants.*  The  conception  of  tenure  was  applied  not  only 
to  the  land,  but  also  to  many  other  things  connected  with  the 
land  ;  and,  among  those  other  things,  to  the  governmental  rights 
which  either  went  with  the  tenure  of  land,  or  were  annexed  to 
it  by  usurpation  or  royal  grant.  The  creation  of  these  rights 
was  one  method  of  getting  governmental  functions  performed ; 
and  so,  when  kings  or  other  rulers  wished  to  get  these  functions, 
governmental  or  otherwise,  performed,  they  had  recourse  to  this 
expedient.  Thq^  did  not  make  a  contract  with  a  person^ to 
perform  Jhese  Junrtinn8>4'they  gmnted-him  a-fighL  to,  perform 

thesglunctionS-Oa  certain  tcrmfL      Jhu^  t^^  officf>  Jb^eljd . by^^uch 

an  official  was  regarded  as  juiece  of  j)roperty  which  gave  the 
official  certain  rights  an<}  placed  him  jindfitxeiiain  duiicv^^  ^^ 
t%  tenure^qf  a  ^iece  of  land  gave  the. tenant .  certain,  "ght^  and 
placed  liim  under  certain  duti^.  We  shall  be  able  the  better  to 
un3erstand  'this  conception  of  the  nature  of  these  offices  and 
the  position  of  their  holders  if  we  look  at  a  concrete  case.  Many 
such  cases  could  be  collected  from  the  Year  Books  ;  ^  but  I  have 
purposely  selected  a  relatively  late  case  which  comes  from  the 
middle  of  the  sixteenth  century. 

In  1556^  one  Vaux  brought  an  assize  of  novel  disseisin 
against  Jefferen  and  others  because,  as  he  alleged,  he  was  entitled 
to  enjoy  the  office  of  filazer  *  in  the  court  of  Common  Pleas  as 
the  grantee  of  Baldwin,  the  late  Chief  Justice ;  and  he  showed 
how  he  was  admitted,  and  *'  that  he  was  seised  by  taking  three- 
pence of  A.B.  for  a  capias  against  CD.  in  a  plea  of  trespass."  ^ 
The  defendant  replied  that  the  plaintiff  had  been  dismissed  from 
his  office  by  Mountague,  CJ.,  for  various  misdemeanours,  and 

^  Above  19.  •  Above  17. 

*See  e.g.  Y.BB.  5  Ed.  II.  (S.S.)  229— assize  of  novel  disseisin  for  the  third 

?art  of  the  bailiwick  of  the  marshalcy  of  the  Justices  in  H^e;  8  Ed.  III. 
lil.  pi.  47 — assize  of  novel  disseisin  for  the  fourth  part  of  the  office  of  serjeant  of 
the  Common  Pleas  with  its  appurtenances;  an  objection  that,  though  the  whole 
office  might  be  a  freehold,  a  fractional  part  was  not,  was  overruled. 

*  Vaux  V.  Jefferen  and  others  (1556)  Dyer  114  b. 

*An  official  who  filed  writs  and  issued  process  thereon,  also  spelt  filacer  or 
philaser ;  there  were  separate  filacers  for  different  groups  of  counties,  see  App.  XXIX. 

*  For  the  doctrine  of  seisin  in  its  application  to  such  incorporeal  hereditaments 
as  offices  see  vol.  iii  c.  z  §  5. 
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that  he  the  defendant  had  been  admitted  to  it  ^  And  it  was 
moved  that  the  defendant  Jefferen  was  no  disseisor,  for  he  came 
in  by  the  court,  and  then  the  court  was  the  disseisor.  Sed  hoc 
non  allocatur  by  all  the  judges  for  the  new  officer  is  to  look  to 
that  at  his  peril ;  and  if  there  was  no  cause  of  forfeiture  in  the 
old  clerk,  then  the  new  clerk  shall  be  judged  disseisor  of  the 
officer."  In  the  end  it  was  held  that  the  old  clerk  was  properly 
dismissed  and  the  new  clerk  was  properly  appointed,  so  that 
judgment  was  given  for  the  defendant. 

This  conception  of  the  nature  of  offices,  and  the  position  of 
their  holders,  came  very  naturally  to  the  mediaeval  common  law, 
because  that  common  law  had  a  very  rudimentary  law  of  contract 
and  a  very  highly  developed  law  of  property  in  land  and  rights 
connected  with  land.^  The  expedient  of  appointing  officials  by 
granting  them  offices  to  hold  as  their  property  on  certain  terms 
seemed  obviously  right ;  and  it  would  not  be  going  too  far  to 
say  that  it  was  universally  adopted  in  the  Middle  Ages  both  by 
government  and  by  other  employers  of  labour.^  There  is  nothing 
strange  in  this.  What  is  strange  is  its  extraordinary  long  life 
and  its  wide  prevalence  in  the  English  judicial  and  political 
system.  There  are  very  many  cases  similar  to  that  cited  above 
which  come  from  all  periods  of  our  l^al  history ; '  and  these 
same  ideas  were  introduced  into  the  colonies.^  Blackstone  ^ 
correctly  stated  the  law  of  the  eighteenth  century  when  he  said 
that,  "  offices,  which  are  a  right  to  exercise  a  public  or  private 
employment,  and  the  fees  and  emoluments  thereunto  belonging, 
are  incorporeal  hereditaments."  It  was  not  until  the  beginning 
of  the  nineteenth  century  that  legislation,  inspired  largely  by 
Bentham's  teaching,  rooted  these  ideas  out  of  the  judicial  system.^ 

(ii)  What,  then,  were  the  reasons  for  the  extraordinary  long 
life  of  this  idea  ? 

Firstly,  one  reason  was  the  precocity  and  the  continuity  of 
the  development  of  the  English  state.  We  have  seen  that,  by 
the  end  of  the  thirteenth  century,  the  political  influence  of 
feudalism  had  been  reduced  to  very  small  dimensions.^  But  it 
had  been  reduced  to  small  dimensions  by  powerful  kings  acting 

^  Vol.  ii  Bk.  iii  c  4. 

'  This  accounts  for  a  good  many  of  the  tenures  by  Seijeanty  in  the  thirteenth 
century,  see  vol.  iii  c.  i  §  3. 

'  For  some  of  these  cases  see  below  259-261. 

*See  Blankard  v.  Galdy  (1694)  4  Mod.  222 — a  lease  of  the  office  of  provost 
marshal  in  Jamaica;  in  R.  v.  Vaughan  (1769)  4  Burr.  2494  it  was  said  arguendo 
that,  **  the  office  of  clerk  of  the  supreme  court  of  the  island  of  Jamaica  was  sold 
under  a  decree  in  Chancenr,  upon  the  cestui  que  trust  of  it  dying  insolvent.  Mr. 
Lawton  bought  it,  and  afterwards  devised  one  moiety  of  it.  The  representatives 
of  Mr.  Paxton  sold  the  other  moiety.  The  sub^di visions  of  it  have  since  been  both 
devised  and  sold.    The  office  was  consequently  very  carelessly  executed  by  deputies.  '* 

'  Comm.  ii  36.  «  Below  262.  '  Above  176-179. 
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through  courts  which  were  still  under  the  influence  of  feudal 
ideas.  Just  as  these  courts,  while  destroying  the  political 
influence  of  feudalism,  made  the  English  land  law  more  com- 
pletely and  more  permanently  feudal  than  the  land  law  of  any 
other  state  in  Europe,^  so  they  perpetuated  these  feudal  ideas 
as  to  the  creation  and  tenure  of  proprietary  oflices.  The 
rapidity  of  the  success  of  the  institutions  of  English  central 
government  caused  those  institutions  to  be  stafled  by  officials 
whose  offices  had  been  granted  to  them  to  have  and  to  hold  in 
fee,  in  tail  or  for  life,*  in  return  for  fees  to  be  collected  by  them 
for  doing  the  duties  attached  to  those  offices. 

Secondly,  the  government  found  that  this  was  a  very  con- 
venient arrangement  Governments  are  rarely  good  payers — 
least  of  all  the  governments  of  mediaeval  states.  We  shall  see 
that  there  was  often  little  enough  money  for  the  judges ;  *  and 
there  was  still  less  for  the  other  officials  of  the  courts.  It  was 
therefore  a  convenient  arrangement  for  a  government,  which 
wanted  duties  done  and  had  no  money  to  pay  for  them,  to  grant 
an  office  and  the  right  to  get  fees  from  the  public  for  executing 
the  duties  of  the  office.  The  office  thus  granted  might  turn  out 
to  be  a  valuable  property.  Candidates  might  even  be  willing  to 
pay  the  government  a  handsome  sum  to  secure  it,  or  it  might  be 
used  to  reward  servants  or  favourites.*  The  growing  elaboration 
of  the  machinery  of  government  necessarily  increased  the  number 
of  such  offices.*  This  meant  an  increase  in  that  motive  power 
of  all  governments — patronage.  Naturally  governments  cherished 
a  conception  which  gave  them  much  patronage. 

Thirdly,  it  was  fostered  by  the  fact  that  the  growth  of  the 
official  staffs  which  carried  out  the  work  of  the  courts  was  wholly 
unregulated  by  the  legislature.^  The  numbers  of  these  officials 
grew,  partly  by  reason  of  the  increase  of  the  business  of  the 
courts,  partly  by  reason  of  the  necessity  for  a  division  of  labour 
thereby  caused,  and  partly  by  reason  of  the  growing  elaboration 
of  procedure  and  pleading.  These  were,  so  to  speak,  natural 
causes  of  growth.  But  the  proprietary  nature  of  these  offices 
perverted  the  natural  growth  of  the  official  staffs.  In  the  first 
place  the  idea  that  the  office  was  a  freehold  prevented  it  from 
expanding  naturally  to  meet  new  needs.  To  appoint  a  second 
official  to  do  the  work,  when  it  got  beyond  the  powers  of  the 
original  official,  was  objected  to  by  the  original  official,  because 

^  Vol.  ii.  Bk.  Hi  c.  2. 

"*  A  man  may  have  an  estate  in  them,  either  to  him  and  his  heirs,  or  for  life, 
or  for  a  term  of  years,  or  during  pleasure  only,*'  Bl.  Comm.  ii  36 ;  for  an  instance 
of  a  grant  in  tail  see  below  258. 

'Below  252-253.  *  For  instances  see  below  260-261. 

»  Below  256.  •  Ibid. 
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it  deprived  him  of  fees — it  diminished  the  valije  of  his  property . ' 
He  was  entitled  to  the  fees  and  he  imist  have  them,  llie 
extra  work  was  therefore  done  by  a  deputy  appunted  by  him- 
self  who  performed  his  duties  for  a  fraction  of  the  fees.  Some* 
times  these  deputies  became-  new  and  independent  officials — we 
shall  see  that  this  was  what  happened  in  the  case  of  the  o£&dals 
which  did  the  work  of  the  Cleric  of  the  King's  Bench. ^  But,  in 
the  second  place  it  is  clear  that  the  device  made  the  original 
office  very  valuable  If  extra  work  could  be  done  by  deputy, 
why  not  get  a  deputy  to  do  all  the  work  ?  Thus  very  valuable 
sinecures  were  created  Courtiers  desired  these  places  ;  and,  if 
there  were  none  vacant,  kings  were  easily  induced  to  create  new 
sinecure  places  about  the  courts  to  satisfy  their  creditors  or  to 
please  their  favourites.^  The  creation  of  these  offices  cost  them 
nothing. 

Fourthly,  the  idea  that  the  officer  has  a  freehold  in  his  office, 
coupled  with  the  fact  that  nuuiy  highly  placed  people  both  in 
the  fashionable  and  the  judicial  worid  hsid  an  interest  in  these 
offices,  made  the  system  extraordinarily  difficult  to  eliminate. 
Mediaeval  statutes  in  vague  terms  sometimes  attempted  to  secure 
honesty  in  the  appointment  and  conduct  of  officials.^  But  they 
did  not  attempt  to  touch  a  system  which,  to  mediaeval  m&a^ 
seemed  an  obvious  and  necessary  system.  In  the  axteenA  and 
seventeenth  centuries,  however,  modem  ideas  were  beginning  to 
assert  themselves.  But  the  legislation  passed  tx>  give  efkct  tx> 
them  was  quite  ineflectuaL  In  1551-1552  an  apparsitly  ccun^ 
prehensive  statute  was  passed  forbidding  the  purdiase  and  sale 
of  judicial  offices.^  But  the  statute  contained  two  fatal  &iws. 
Both  offices  which  could  be  bdd  for  estates  of  inheritance,^  and 
offices  which  wete  in  the  gift  of  the  chief  justices  of  Ae  Sling's 
Bench  and  Common  Pleas,''  were  excluded  We  shall  see  that 
both  these  classes  of  offices  covered  a  wide  ground.^  Attempts 
in  1690^  and  1692-1693^^  to  legislate  against  the  buying  and 

^  Below  257  n.  i. 

'Below  257;  what  Rogor  Noith  says  of  the  Chancery  iHnsHalcs  this: 
"  First  the  six  (clerks)  did  all  the  work  diat  originally  might  be  done  by  a  single 
secretary  ;  and  then  their  clerks  that  rose  to  tea  a  piece,  mere  copiers  onder  tbcm, 
have  got  to  be  officers,  and  thirty  more  added  to  tfaem*  And  stiU  all  of  tbcm  hav^ 
clerks,  who  may  in  time  hope  to  be  officers  too,  and  beard  their  masters,  as  tbey  do 
the  six  clerics,*'  Lives  of  the  Norths  i  127, 

'Below  260;  cf.  3. P.  Dom.  ri6ii-z6t8)  510,  xdr  122— a  itaCemcnt  of 
changes  in  the  courts  of  Chancery,  King's  Bench,  and  Common  Pleas  by  giants  of 
special  offices  for  making  writs  of  sobpcena,  capias,  supersedeas^  latitat,  etc. 

*  See  e.g.  20  Edward  IH.  ex;  12  Richard  IL  c  2. 

» 5,  6  Edward  VI.  c.  16 §  I.  «§3.  ^^6. 

*  Below  257-258 ;  App.  XXIX.,  XXX. 

"  Hist.  MSS.  Com.  Thirteenth  Rep.  Pt.  V.  17  no.  244. 
^^  Ibid  Fourteenth  Rep.  Pt.  VI.  362  no.  710. 
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selling  of  offices  failed  ;  and,  as  the  judges  and  their  staffs  were 
some  of  the  chief  offenders,  it  is  not  strange  that  such  l^^lation 
as  was  passed  to  check  the  abuses  of  the  system  was  practically 
a  dead  letter.^  Occasionally,  indeed,  sound  sense  appears  in 
the  reports — if  offices  in  the  courts,  said  Coke,*  could  be  sold 
and  transferred  for  lucre  and  gain,  *'  good  clerks  would  be  de- 
terred from  applying  themselves  to  get  knowledge  and  experi- 
ence," and  there  would  also  ensue  *' corruption  in  the  officers 
and  extortion  from  the  subjects  and  other  great  inconveniences." 
These  were  true  words — but  from  them  the  conclusion  was 
drawn,  not  that  these  offices  could  not  be  transferred  at  all,  but 
that  they  could  not  be  transferred  for  a  term  of  years  I  One  or 
two  other  minor  restrictions  were  laid  down  as  to  the  sale  of 
judicial  offices  ; '  but  it  was  not  at  all  certain  how  far  these  were 
good  law,  and  how  far  a  custom  to  the  contrary  might  not  pre- 
vail^ '*  Quis  cusiodiet  ipsos  mstodes  ?  "  Judges  and  statesmen 
alike  were  too  deeply  involved  in  the  toils  of  this  vicious  system 
to  be  able,  even  if  they  had  wished,  to  free  themselves  from  it 
The  path  of  the  reformer  was  always  blocked  by  a  phalanx  of 
vested  interests.* 

The  results  of  this  system  may  be  read  at  large  in  the  Reports 
published  1^  the  Parliamentary  Commissioners  at  the  beginning 
of  the  nineteenth  century.*  It  is  clear  that  all  the  central  courts 
of  the  country  suffered  from  its  effects  ;  and  we  shall  see  that  the 
abuses  to  which  it  gave  rise  were  more  flagrant  in  the  court  of 
Chancery  than  in  the  courts  of  common  law.^  This  was  due 
partly  to  the  vicious  system  of  procedure  which  had  been  evolved 
in  the  Chancery,  partly  to  the  fact  that  very  large  sums  of  money 
were  involved  in  Chancery  suits,  and  partly  to  the  fact  that  the 
Chancellor,  being  a  political  officer,  the  Chancery  was  more 
accessible  to  the  corrupting  influence  of  politics.  All  this  we 
shall  see  more  clearly  in  a  later  chapter.  At  this  point  we  must 
turn  to  the  official  staffs  of  the  common  law  courts,  and  examine 
the  effects  of  these  mediaeval  ideas  upon  their  evolution. 

*  See  Speace,  Equitable  Jurisdiction  of  the  County  Chancery  i  401  for  some 
wboUy  disregaidol  legislation  as  to  the  fees  of  the  Masters. 

'  Sir  George  Reynel's  Case  (16x2)  9  Co.  Rep.  at  f.  97  b. 

*  See  e.g.  Auditor  Curie's  Case  (x6zo)  xx  Co.  Rep.  26— judicial  oflBces  cannot 
be  granted  in  reversion ;  and  cf.  BL  Comm.  ii  36. 

«  See  Veale  v.  Priour  (1664)  Hardres  at  p.  357,  where  Hale,  C.B.,  said,  *•  Judi- 
ctal  offices  are  not  pantable  in  reversion ;  but  ministerial  offices  are ;  and  by  usage 
and  custom  a  jodicud  office  may  be  granted  in  reversion.** 

*  Thus  Hale,  in  discussing  the  possibility  of  reforms  in  the  process  of  the 
Common  Pleas  and  King's  Bench,  mentions  as  a  difficulty  the  fact  that  it,  **  will 
quite  destroy  some  offices  in  the  King's  Bench  and  very  much  improve  the  value 
of  others,  especially  Henley's  Office,"  Harg.  Law  Tracts  373 ;  Henley  held  the 
office  of  Chief  Clerk  (o  to  which  see  below  257) ;  see  Bridgman  v.  Holt  (x693> 
Shower,  P.C.  zzi. 

*  Below  262  n.  2.  ^  Below  425-428. 


252        COMMON  LAW  JURISDICTION 

To  relate  the  history  of  all  the  officials  of  the  courts  would 
be  impossible  and  useless.  A  glance  at  Appendix  XXV.,  where 
the  list  of  the  officials  of  the  court  of  King's  Bench  at  different 
periods  is  set  out  in  tabular  form,  will  make  this  clear.^  All 
that  can  here  be  attempted  is  a  short  explanation  of  how  the 
survival  of  the  mediaeval  idea,  which  has  just  been  described,  gave 
rise  to  the  official  organization  which  existed  at  the  beginning  of 
the  nineteenth  century,  and  a  short  account  of  the  legislation 
which  has  eliminated  it  The  subject  will  fall  under  the  follow- 
ing three  heads :  Firstly,  the  incomes  of  the  judges ;  secondly, 
the  officials  of  the  courts ;  and  thirdly,  the  reforms  of  the  first 
half  of  the  nineteenth  century. 

(i)  The  incomes  of  the  judges. 

We  have  seen  that  the  judges  of  the  common  law  courts  were 
royal  officials  who  held  their  office  generally  at  the  pleasure  of 
the  crown,  and  sometimes  during  good  behaviour.^  Their  offices 
never  became,  as  they  became  in  France,*  saleable  freeholds ;  and 
therefore  they  occupied  a  position  different  to  that  occupied  by 
those  of  the  officials  of  their  courts  who  had  such  a  freehold. 
From  the  first  they  were  paid  salaries  by  the  crown  which  in  the 
course  of  years  were  gradually  and  continuously  increased. 

In  the  twelfth  century  the  judges  do  not  appear  to  have  had 
a  regular  salary;*  but,  in  1268,  Robert  Brus,  the  first  chief 
justice  of  the  King's  Bench,  was  granted  a  salary  of  100  marks.^ 
This  salary,  or  something  like  it,  was  usually  paid  to  the  chiefs 
of  the  courts  in  Henry  III.'s  reign,  and  salaries  of  from  £'20  to 
£\o  to  the  other  judges.*  But  in  the  following  reigns  the 
salaries  of  the  chief  justices  seem  generally  to  have  been  from 
£^0  to  £(>0y  and  the  salaries  of  the  other  judges  40  marks.'^  In 
addition,  the  crown  provided  them  with  robes  till  the  reign  of 
Henry  VI.,  when  this  allowance  was  commuted  for  a  money 
payment.®     These  salaries  were  by  no  means  r^ularly  paid ;  ** 

^  This  list  is  taken  from  the  Second  Report  of  the  Commission  appointed  to 
enquire  with  the  Administrative  Departments  of  Courts  of  Justice,  Parlt.  Papers 
(1874)  voL  xxiv ;  similar  Tables  relating  to  the  other  courts  will  be  found  in  the 
report,  and  from  them  it  appears  that  their  condition  was  very  similar;  this  also 
appears  from  the  detailed  Reports  referred  to  below  262  n.  2. 

*  Above  195  and  n.  2. 

'Esmein,  Histoire  du  Droit  Francais  (nth  Ed.)  451-464. 

^Foss,  Judges  ii  26— grants  of  land  and  other  things  were  sometimes  made  to 
them,  and,  like  other  officials  of  the  courts,  they  were  exempt  from  scutage ;  on  the 
whole  subject  see  Dugdale,  Grig.  Jurid.  c.  40. 

*  Above  205 ;  Foss,  Judges  ii  155.  •  Ibid  155-156. 
7  Ibid  iii  44 ;  Holland,  The  Eyre  of  Kent  (S.S.)  iii,  xli. 
^Foss,  Judges  iii  44 ;  ibid  iv  228,  389. 

*  '*  It  was  no  uncommon  occurrence  for  a  judge  to  have  to  wait  two,  three  or 
four  years  for  the  payment  of  his  salary,"  Eyre  of  Kent  (S.S.)  iii,  xli;  see  ibid,  xUi, 
xliii  for  the  difficulties  experienced  by  Hervey  of  Staunton,  the  presiding  judge  at  the 
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and  both  the  smallness  of  the  salary  and  the  irregularity  of  its 
receipt  had  not  a  little  to  do  with  the  great  judicial  scandal  of 
Edward  I.'s  reign,  as  a  result  of  which  nearly  all  the  judges  lost 
their  places.^  Even  after  Edward  I.'s  reign  large  landowners 
found  it  expedient  to  make  grants  of  pensions,  rents,  or  lands  to 
the  kingf  s  judges.^  Additional  fees  were  granted  to  the  judges 
by  Edward  III.,*  and  these  fees  were  increased  by  Henry  VI.  ;^ 
but,  as  a  petition  to  Parliament  in  1440  shows,^  their  salaries 
were  then  much  in  arrear.  During  the  sixteenth  century  in- 
creases in  their  salaries  were  several  times  made.*  As  fixed  at 
the  end  of  the  sixteenth  century,  they  remained  in  substance 
during  the  earlier  half  of  the  seventeenth  century,^  though  their 

Byre  of  Kent  of  13 13- 13 14 ;  he  eventually  got  an  order  for  a  payment  of  a  sum  on 
account  out  of  the  fines  and  amercements  inflicted  at  the  Eyre. 

^  Vol.  ii  Bk.  iii  c.  4;  cf.  Eyre  of  Kent  (S.S.)  iii  xlii. 

'For  grants  made  by  the  Knights  Hospitallers  in  1338  to  the  chief  justice  of  the 
King's  Bench,  and  to  the  judges  of  the  Common  Pleas  and  Eicchequer  see  Y.B.. 
8  Ed.  II.  (S.a)  xui,  xiv. 

*  Foss,  Judges  iii  357-358.  *  Ibid  iv  227. 

*R.P.  V  14  cited  Foes,  Judges  iv  227-228;  and  Dugdale,  Grig.  Jurid.  c  40;  it 
appears  also  from  R.P.  iv  437  that  there  were  arrears  in  1434. 

*  In  1544,  Foss,  Judges  v  99 ;  in  1574,  ibid  403 — an  increase  to  meet  their  ex- 
penses on  circuit  which  had  formerly  been  borne  by  the  sheriff;  and  at  some  time- 
before  X598,  ibid  405. 

"*  In  1598  the  amounts  are  stated  in  Foss,  Judges  v  405-406  as  follows : — 
The  Lord  Cheefe  Justice  of  England : — 

Fee,  reward,  and  robes £^^    ^    ^ 

Wynne,  2  tunnes  at  j^s  the  tunne zo    o    o 

Allowance  for  being  justice  of  assize      .        .        .        .         20    o    o 

Lord  Cheefe  Justice  of  the  Common  Pleas: — 

Fee,  reward,  and  robes £^4^  ^3    4 

Wyne,  2  tunnes 800 

Allowance  as  justice  of  assise 20    o    o 

Fee  for  keeping  the  assize  in  the  Augmentation  Court  .  12  xo    o 

Each  of  the  three  justices  in  these  two  courts : — 

Fee,  reward,  and  robes  .......    ;Ci28    6    S 

Allowance  as  Justice  of  Assize 20    o    o. 

The  Lord  Cheefe  Baron  of  the  Exchequer : — 

Fee £100    o  o 

Lyvery I2  17  8 

Allowance  as  Justice  of  Assize 20    o  o 

Each  of  the  three  Barons : — 

Fee £46  13    4 

Lyvery  a  peece 12  17    4 

Allowance  as  Justice  of  Assize       .....         20    o    o 
In  Z624  Whitelocke,  Liber  Fam.  (C.S.)  100  states  the  amounts  as  follows : — 
Fees  of  the  Justices  to  be  paid  at  Michaelmas  and  Annuntiation — 

To  the  cheife  justice £25$  6  8 

To  the  chief  justice  of  Common  Pleas    ....  194  19  9 

To  the  chief  barons  and  justices  of  either  bench     .        .  z88  6  8 

To  the  barons  of  the  exchequer xz3  6  8 

This  included  an  allowance  of  £23  6s.  8d.  for  circuits,  ibid  Z04 ;  the  amounts  for 
James  I.'s  reign  appear  to  have  been  substantially  similar,  Foss,  Judges  vi  9; 
8.  P.  Dom  1603-Z6ZO,  48a,  xl  6z. 
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payment  was  sometimes  irregular.^  Under  the  Commonwealdi 
they  were  raised  to  ;£'iooo  a  year  inclusive  of  all  fees  and  allow- 
ances ;  *  and,  during  the  latter  part  of  the  seventeenth  century, 
j^iooo  a  year  seems  to  have  be«n  the  salary  of  the  puisne  judges, 
in  addition  to  fees  and  allowances,'  and  a  number  of  customary 
presents  from  officials  of  their  courts  and  others.^  Their  salaries 
were  increased  by  statute  in  1759,*  1779,*  1799,^  and  1809  ;*  and 
the  statute  of  1799  also  provided  for  retiring  allowances.  The 
G>mmissioners  appointed  in  181 5  to  examine  into  the  duties, 
salaries,  and  emoluments  of  the  officers,  clerics,  and  mkiisters  of 
courts  of  justice  reported  that  the  salary  of  the  chief  justice  of 
the  King's  Bench  was  ;(r4O0O,  that  the  salaries  of  the  chiefs  of 
the  other  two  courts  was  ;^3500,  and  that  the  salaries  of  the 
puisne  judges  of  all  these  courts  was  ;£24oa* 

But,  from  the  earliest  times,  the  salaries  of  the  judges  had 
not  formed  their  only  source  of  income;  Though  they  did  not 
hold  their  offices  as  their  freeholds,  though  they  could  be  dis- 
missed by  the  crown,  they  nevertheless  drew  a  considerable  part 
of  their  income  from  fees.  Probably  in  the  Middle  Ages  diis 
source  of  income  was  the  most  valuable ;  and  the  fact  that  it 
was  the  most  valuable  explains  the  eagerness  with  which  the 
judges  tried  to  attract  business  to  their  courts.  It  is,  of  course, 
impossible  to  state  exactly  how  much  the  judges  got  from  this 
source ;  but  it  is  clear  that  it  was  a  considerable  sum.  Thus  in 
1522  the  amount  at  which  they  were  assessed  for  purposes  of 
taxation  was  considerably  latter  than  their  official  salaries.^*  In 
1627  James  Whitelocke  reckoned  his  total  income  as  judge  of 

1  *<  Memorandum,  that  the  Treasurer  dallyed  out  all  the  vacation,  and  aU  HiUazy 
term  (1627),  without  payment  of  our  wages,  whereupon  myself  and  Dodridse  and 
Jones  caused  writs  of  Liberate  upon  the  statute  of  18  Hen.  VI.  to  be  drawn,  thereby 
to  charge  the  clerk  of  the  petit  bag,  but  the  Lord  Keeper  called  us  to  stay  and  he 
wold  interpose,*'  Whitelocke,  Liber  Fam.  (C.S.)  zoS-iog;  it  appears  from  S.P.  Dom. 
1603-1610  482,  xl  6z  that  their  salaries  were  in  arrear  in  z6o8. 

*  Foes,  Judges  vi  218,  401. 

'  Ibid  vii  298 ;  the  salaries  of  all  the  judges  were  fixed  at  this  figure  by  a  biU  of 
z69Z-x692,  to  which  the  royal  assent  was  rerased  Hist  MSS.  Com.  Fourteenth  Rq>. 
Pt.  VI.  76  no.  565. 

*  **  The  Stationers  Company  annually  supplied  them  with  almanacks,  and  to  the 
judges  of  the  Common  Pleas  the  warden  of  the  Fleet  sent  two,  and  each  of  the 
prothonotaries  three,  sugar  loaves  at  the  commencement  of  Janusuy,*^  Foss,  Judges 
vii  298 ;  these  customary  presents  still  continued  at  the  beginning  of  the  nineteenth 
century;  thus  the  chief  justice  of  the  King's  Bench  got  four  jrards  of  cloth  frtxn 
Blackwell  hall  and  thirty-six  sugar  loaves  uom  the  officers  of  the  court  on  the  plea 
side,  while  the  puisne  judges  a  silver  plate  and  eighteen  suear  loaves  from  the  same 
officers,  Parlt.  Papers  z8z8  vii  25Z,  253 ;  it  was  the  same  m  the  other  courts,  ibid 
z8z9-z820  ii  z84-x86;  ibid  Z822  xi  zzz.  Note  that  the  numbers  of  the  pages 
in  the  Parlt.  Papers  given  here  and  elsewhere  are  not  the  printed  numbers  of  the 
report,  but  the  MS.  numbers  of  the  pages  of  the  bound  volume. 

»  3a  George  II.  c.  35  §  9.  «  Z9  George  II L  c  65. 

^  39  George  III.  c.  zzo.  ^  49  George  III.  c  Z27. 

'  F^lt.  Papers  referred  to  in  n.  4.  ^^  Foss,  Judges  v  99. 
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the  King's  Bench,  after  all  expenses  paid,  at  £974  los.  lod.^ 
At  the  end  of  the  seventeenth  century  Thomas  Rokeby,  a  judge 
first  of  the  Common  Pleas  and  then  of  the  King's  Bench,  stated 
his  income  in  the  years  1689- 1698  ;  and  it  seems  that  he  made 
sums  varying  from  £$79  19s.  to  ;(rio63  18s.  4d.  in  addition 
to  his  salary  of  ;£'iooo  a  year.*  When  the  income  of  the  judges 
from  fees  was  taken  away  in  1826  their  salaries  were  raised  from 
^^2400  a  year  to  ;f  5500.* 

The  income  of  the  chief  justices  was  considerably  more  than 
this,  not  only  because  their  salaries  were  higher,  but  also  because 
they  had  an  additional  source  of  income.  By  the  end  of  the 
seventeenth  century  they  had  asserted  both  as  against  the  puisne 
judges^  and  as  against  the  crown ^  the  right  to  appoint  to  many 
of  the  offices  in  their  courts ;  and,  as  these  offices  had  in  many 
cases  become  valuable  freeholds,  with  either  no  duties  to  be 
performed,  or  with  duties  which  could  be  performed  by  a  deputy 
at  a  very  small  charge,  this  patronage  had  actually  become  more 
lucrative  than  all  the  other  sources  of  their  income  put  together. 
But  to  explain  this  we  must  pass  to  our  second  head — ^the 
officials  of  the  courts. 

(ii)  The  officials  of  the  courts. 

The  earliest  information  which  we  get  about  the  officials  of 
the  courts  of  common  law  shows  that  they  were  paid  almost 
entirely  by  fees.  In  fact  it  would  be  true  to  say  that  the  official 
stafT  of  all  the  central  courts  (except  the  Lord  Chancellor  and 
the  judges)  was  almost  entirely  self-supporting.  It  would  seem 
that  the  clerks  who  served  during  the  Eyre  of  Kent  in  1313- 
1314  got  certain  allowances  from  the  damages  recovered;*  and 
this  share  of  damages  recovered  continued  under  the  name  of 
"  Damages  Cleer  "  ^  to  be  the  perquisite  of  the  clerks  of  the  King's 

^  Liber  Fam.  (C.S.)  io6.  >  Foss,  Judfires  vit  299.  >  6  George  IV.  c.  84. 

^  Roger  North  seeniB  to  hint.  Lives  of  the  Norths  i  127-128,  that  by  his  day 
the  puisne  Judges  had  acquiesced  with  a  bad  grace — **  The  chief  justice  had  the 
disposing  of  the  officers  of  the  court ;  but,  at  the  admission,  the  other  judges,  not 
caring  to  see  the  pudding  creep  and  have  no  share,  expect  to  be  attended ;  the 
consequence  whereof  is  a  small  present  I  have  observed  that  upon  change  oi 
some  officers  there  were  bickerings  against  this  power  of  the  chief  justice  ...  as 
if  placing  of  officers  was  the  act  of  the  court,  in  which  they  sat  in  parity  of  voice 
with  his  lordship;'*  it  is  clear  from  a  return  made  in  1825  that  the  patronage 
enjoyed  by  the  puisne  judges  was  inconsiderable,  Parlt  Papers  1825  xix  503-302; 
see  App.  XXIX. 

^  Below  261. 

<  Eyre  of  Kent  (S.S.)  iii,  xliii-xlvi ;  for  other  instances  see  Y.BB.  4  Ed.  II.  (S.S.) 
124  ;  6,  7  Ed.  II  (S.S.)  65 — the  record  there  cited  states  that  the  whole  of  (he  damages 
in  that  case  was  paid  to  the  clerks. 

^  '*  The  share  of  damages  that  was  given  to  the  clerks  was  known,  at  any  rare 
in  later  times,  as  *damna  dericorum,*  or,  in  the  vernacular,  'damages  deer,'" 
Eyre  of  Kent  iii,  xlv :  the  nature  of  the  payment  is  thus  explained  by  C.  G.  Cook, 
English  Law  (1651)  at  pp.  46-47-^'* A  man  sues  and  recovers:   now  by  the  law 
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Bench  and  Common  Pleas,  till  it  was  abolished  by  a  statute  of 
1665.^  But  probably  the  largest  part  of  the  remuneration  of 
the  official  staff  of  the  courts  came  from  fees  in  connection  with 
the  very  numerous  acts  that  must  be  done  to  set  and  keep  in 
motion  the  complicated  machinery  of  the  courts,  from  the  issue 
of  the  original  writ  to  the  execution  of  final  judgment  The 
names  of  some  of  the  officials  in  the  list  given  in  Appendix 
XXV.  will  show  this.  No  doubt  in  the  earlier  part  of  the 
mediaeval  period  these  clerks  and  others  increased  their  incomes 
by  illicit  means.  There  are  many  complaints  of  this  sort  of 
misconduct  in  the  thirteenth  century ;  and  many  other  officials 
of  the  courts  besides  the  judges  were  involved  in  the  great 
judicial  scandal  of  Edward  I.'s  reign.^  But,  as  the  business  of 
the  courts  increased,  the  temptation  to  resort  to  these  means 
diminished.  Their  r^ular  fees  proved  to  be  enough  and  more 
than  enough  for  their  ever-growing  official  staffs.*  And  both 
the  numbers  of  these  staffs  and  the  fees  payable  to  them  seem 
to  have  been  generally  settled  by  the  officials  with  no  sort 
of  external  supervision  or  interference.*  In  181 8  the  Com- 
missioners reported  ^  that "  Constant  receipt  by  the  present  officers 
and  the  information  as  to  a  similar  receipt  by  their  predecessors^ 
derived  either  verbally  or  from  books  of  accounts  or  written 
memoranda,  are  for  the  most  part  the  grounds  on  which  the 
officers  at  the  present  time  have  acted  in  r^ard  to  the  amount 
of  the  fees  they  have  severally  received." 

In  order  to  appreciate  the  conditions  under  which  these 
official  staffs  grew  up  we  must  recall  those  ideas  as  to  the  ap- 
pointment and  tenure  of  office  by  these  officials  which  have  been 
already  explained.     Many  of  these  officials  owned  their  offices. 

there  is  a  supposal  (and  but  a  supposal  if  that  is  to  be  supposed  which  is  well  know  n 
to  the  contrary)  that  the  recoveror  hath  his  debt,  or  his  damage,  and  costs  of  soit. 
Now  ...  if  the  suit  were  for  so  small  a  matter  that  it  exce^  not  £2  68.  8d.  re- 
covered, then  it  (the  law)  took  nothing:  but  if  it  were  more,  then  it  took  28.  upon 
every  pound.  Now  although  I  suppose  at  the  original  this  was  or  oue;ht  to  have 
been  a  sufficiency  to  have  tried  the  cause,  and  to  oe  added  to  the  judgment,  and 
paid  by  the  defendant,  yet  now  it  comes  onlv  to  the  master  of  the  office  who 
af  signs  costs  upon  the  judgment,  and  this  paia  before  executicn,  which  the  party 
haply  never  lives  to  Fee  performed." 

^  17  Charles  II.  c.  6.  *  Vol.  ii  Bk.  iii  c.  4. 

'  The  office  of  chef  clerk  of  the  king  in  the  Common  Pleas  (the  eustos  hrevium) 
was  in  13 1 1  sufficiently  important  to  be  put  among  the  offices  which  were  only  to 
be  611ed  with  the  consent  of  Parliament,  Tout,  Edward  II.  369 ;  below  358  n.  3. 

*  A  bill  was  before  Parliament  in  16x4  to  compel  a  statement  of  adl  fees  pay> 
able  in  courts  of  law  and  equity  and  the  ecclesiastical  courts,  and  to  reform  sadh 
fees  as  were  *' excessive  or  newly  encroached  within  30  years  last  past;*'  but  it 
failed  to  get  further  than  a  first  reading,  Hist.  MSS.  Comm.  Fourth  Rep.  App. 
Pt.  I.  120 ;  for  an  order  of  1309  appointing  a  clerk  to  the  Chief  Justice  of  the 
Common  Pleas,  see  Y.B.  6  Ed.  II.  (S.S.)  xxiii-xxv. 

^  Parlt.  Papers  1818  vii  250 ;  cf.  North's  account  of  the  way  in  which  the 
number  of  Prothonctaries  in  the  Common  Pleas  rose  from  one  to  three.  Lives  of  the 
Norths  i  127. 
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They  were  their  property  which  they  had  bought  They  there- 
fore resented  any  increase  in  the  number  of  the  officials  appointed 
to  do  their  work — however  necessary — because  such  increa^ 
diminished  the  value  of  the  office.^  If  any  part  of  the  work  was 
del^ated  to  others  it  was  for  them  to  appoint  the  del^ates,  and 
to  retain  a  part — often  a  considerable  part — of  the  fees  paid  to 
them  for  their  work.  If  new  officers  were  appointed  to  fulfil 
some  new  duty,  they  were  appointed  under  the  same  conditions ; 
and  their  appointment  was  a  new  piece  of  patronage  to  be 
scrambled  for.*  When  appointed,  they  likewise  resented  any 
increase  in  their  numbers,  and  appointed  del^ates  to  do  the 
work  they  could  not  do.  The  result  was,  that  at  the  beginning 
of  the  nineteenth  century,  there  was  a  regular  hierarchy  of 
officials — at  the  top  there  were  the  dignified  officials  who  took 
large  sums  for  doing  nothing,  and  at  the  bottom  there  were  the 
poorly  paid  clerks  who  did  the  work.  I « shall  in  the  first  place 
illustrate  the  anomalous  position  of  some  of  these  officials  by 
considering  one  or  two  concrete  cases ;  and  in  the  second  place 
call  attention  to  two  curious  consequences  which  ensued. 

(a)  Some  of  these  officials  had  absolute  sinecures.  Two  in- 
stances will  suffice.  The  most  striking  instance  was  the  Chief 
Clerk  of  the  court  of  King's  Bench.'  He  is  described  as  "  The 
principal  officer  of  the  court  in  all  matters  relative  to  civil  suits."  ^ 
The  Chief  Justice  nominated  to  the  office,  so  that  its  emoluments 
"  may  as  he  chooses,  be  either  applied  to  his  own  use  or  may 
furnish  the  means  of  providing  for  his  family."  ^  No  doubt  the 
chief  clerk  once  had  duties  to  perform ;  but  long  before  the  nine- 
teenth century,  these  duties  had  been  delegated  to  other  officers 
who  had  acquired  separate  and  independent  positions  of  their 
own.*     The  Commissioners  could  hardly  defend   the  existence 

^  Thus  in  Cavendish's  Case  (1587)  z  And.  152  the  judges  gave  as  their  excuse 
for  not  obeying  the  queen's  wish  to  admit  Cavendish  to  an  office  for  making  certain 
writs,  that  **Auter8  queux  pretendont  droit  a  fair  les  dits  breves  poient  estre  per 
ceo  disseisies  de  lour  franktenement  queux  ils  claime  en  fesance  de  ceux  breves  et 
fees  pur  ceo ; "  see  below  424-425,  441  for  illustrations  of  this  idea  in  the  case  of 
the  Chancery  officials. 

*  We  can  see  the  kind  of  way  in  which  offices  grew  up  from  a  passage  in  the 
report  of  the  Common  Law  Procedure  Commissioners,  Park.  Papers  1831  x  416 ; 
criticizing  the  chaotic  state  of  the  practice  in  Judges*  chambers,  and  especially  the 
absence  of  any  provisions  for  keeping  a  record  of  the  proceedings,  they  said  that  the 
judges*  clerks  used  to  61e  office  copies  of  affidavits,  and  to  charge  for  furnishing 
them,  which  charge  the  taxing  officers  had  always  disallowed ;  can  we  doubt  but  that 
in  the  Middle  Ages  such  a  custom  would  have  led  to  all  of  the  clerks  of  the  judge 
becoming  officers  of  the  court  for  this  purpose,  with  power  to  charge  ?  As  each 
judge  had  a  clerk  there  would  then  have  been  from  twelve  to  fifteen  persons  doing 
work  which,  as  the  Commissioners  said,  could  be  well  enough  done  by  one. 

*  Park.  Papers  18x8  vii  302-303.  *  Ibid  302.  •  Ibid. 

*  Ibid ;  the  duties  once  belonging  to  the  office  are  thus  described :  **  It  is  one 
of  the  duties  of  the  Chief  Clerk  to  inrol  the  pleadings  and  judraients  on  the  dvil 
side  of  the  court,  but  the  ingrosaments  on  the  roll  are  now  maae  by  the  attoniies. 

VOL.  I.  — 17 
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of  such  an  official.  All  they  could  say  was  that  the  office  served 
a  useful  purpose  in  that  it  helped  to  remunerate  the  Chief  Justice  ; 
and  they  pointed  out  that  the  existence  of  this  method  of  re- 
muneration had  been  indirectly  sanctioned  by  the  legislature, 
when  it  increased  the  salaries  of  the  other  judges  and  not  that  of 
the  Chief  Justice.^  The  other  instance  is  the  Gustos  Brevium  of 
the  court  of  Common  Pleas.  The  Commissioners  reported  in 
i8 19-1820  that  this  office  had  been  "granted  by  letters  patent 
in  the  29th  year  of  the  reign  of  Charles  11.  (after  the  determina- 
tion of  grants  for  life  then  subsisting)  to  certain  persons  named 
in  the  letters  patent  and  their  heirs  and  assigns  in  trust  for  the 
Elarl  and  Countess  of  Lichfield  and  the  issue  of  the  countess  in 
tail ; "  and  that  "the  office  was  now  held  under  this  grant"  * 

Other  officials  had  work  to  do,  but  did  it  by  deputies  who 
were  paid  a  fraction  of  the  fees  received.  Thus,  at  the  beginning 
of  the  nineteenth  century,  the  three  years'  annual  income  of  the 
official  who  held  the  office  of  filazer  exigenter  and  clerk  of  the 
outlawries  of  the  court  of  King's  Bench  was  ;^5I04  i6s.  9d.  and 
he  paid  his  deputy  only  £s^7  5s.*  Others,  again,  had  a  good 
deal  of  work  to  do,  but  they  were  paid  not  only  for  the  work 
they  did,  but  also  a  proportion  of  the  fees  for  work  which  they 
formerly  used  to  do,  but  had  long  since  devolved  upon  others. 
Thus  tJie  Prothonotaries  in  the  court  of  Common  Fleas  were 
officials  who  did  a  good  deal  of  work  now  done  by  the  Masters/ 
In  the  Middle  Ages  their  duties  had  also  included  the  entering 
of  pleas  on  the  rolls.*  They  had  got  rid  of  this  work  certainly 
as  early  as  1632  ;•  and  in  the  nineteenth  century  this  work  ivas 
done  by  the  attornies  of  the  parties  to  the  action  ;  ^  but  the  Pro- 
thonotaries still  collected  a  fee  for  this  work.^     In  1805  a  bold 

The  other  duties  of  the  Chief  Clerk  are  performed  by  the  Secondary  on  th^  Plea  side, 
the  Clerk  of  the  Rules  on  the  plea  side,  the  Clerk  of  the  Papers,  the  Clerk  of  the 
Doquets  and  judgments,  the  Signer  of  the  Writs,  the  Clerk  of  the  Declarations,  and 
the  Clerk  of  the  Conunon  Bails  Estreats  and  Posteas,"  Parlt.  Papers  i8r8  vii  303. 

1  **  Upon  various  occasions  when  the  salaries  of  the  other  judges  have  been 
augmented  by  the  authority  of  Parliament,  the  Chief  Justice  has  been  left  upon  his 
ancient  establishment.  We  conceive  this  omission  arose  from  the  general  under- 
standing that  the  office  of  Chief  Justice  had  the  benefit  of  the  emoluments  receivable 
by  the  Chief  Clerk  ;  and  we  consider  every  one  of  those  acts  of  Parliament  to  be  an 
indirect  legislative  recognition  of  the  right  of  the  Chief  Justice  to  apply  to  his  own 
use  those  emoluments,**  ibid  302. 

'  Ibid  1819-1820  ii  187 ;  cf.  Y.B.  6  Ed.  II.  (S.S.)  i  xx-xxv  for  its  earlier  history. 

'  Ibid  1810  ix  128 ;  see  extracts  from  the  Report  in  App.  XXX. 

*  Ibid  1819- 1820  ii  202 — e.g.  they  reported  to  the  court  on  matters  referred  to 
them  by  it,  they  taxed  costs,  and  they  informed  the  court  of  its  practice  and  of  thtt 
state  of  the  causes  in  it,  and  they  received  money  paid  into  court  and  paid  it  out 
again.  , 

•See  Y.B.  38  Hy.  VI.  Pasch.  pi.  18,  cited  vol.  iii  c.  6;  Lives  of  the  North^ 
i  127. 

*  Parlt.  Papers  1819-1820  ii  214.  "^  Ibid  202. 

^  "  He  was  the  proper  officer  of  the  court  who  was  to  enter  up  the  replication^ 
etc. — upon  the  record  in  Latin,  and  not  by  paper  book^  brought  ii?  \>y  attornies  witS 
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attorney  objected  to  pay  the  customary  fee  to  the  Prothonotary 
on  the  entry  of  a  declaration,  on  the  ground  that  he,  and  not  the 
Prothonotary,  had  done  the  entering.  It  is  hardly  surprising  to 
find  that  the  court,  after  taking  time  to  consider  its  judgment, 
held  that  the  Prothonotary *s  fees  was  ancient  and  just.^  Judges 
who  might  aspire  to  hold  such  offices  as  the  clerkship  of  the 
King's  Bench,  must  have  felt  that  it  was  necessary  to  suppress 
the  application  of  logical  reasoning  to  the  fees  taken  by  the 
officials  of  the  courts. 

How  necessary  such  suppression  was  in  the  pecuniary  interest 
of  the  judges  is  made  quite  clear  by  some  of  the  figures  given  by 
the  Commissioners,  who  reported  in  1810  upon  the  saleable 
offices  existing  in  courts  of  law.  In  the  King's  Bench  there 
were  fifteen  saleable  offices,  some  of  which  were  absolute  sine- 
cures, while,  in  the  case  of  others  the  work  was  done  by 
deputy.*  Three  of  these  officers — the  chief  clerk,  the  custos 
brevium,  and  the  filazer  exigenter  and  clerk  of  the  outlawries — 
had  incomes  which,  on  a  three  years'  average  amounted  to 
;^i  3,405  2S.  7d.,  out  of  which  they  paid  £y(>y  5s.  to  their 
deputies.  In  the  Common  Pleas  matters  were  not  quite  so  bad ; 
but  there  then  were  twenty-one  saleable  offices,  eleven  of  which 
were  executed  by  deputy.  The  fees  of  these  eleven  officers  re- 
turned an  income  which,  on  a  three  years'  average,  amounted  to 
;f44o6  los.  Sd.  out  of  which  they  paid  £ti<)  os.  id.  to  their 
deputies.  The  value  put  upon  these  offices  by  the  legislature 
can  be  seen  by  comparing  the  salaries  allotted  to  the  chiefs  of  the 
courts  with  those  allotted  to  the  puisne  judges.  The  latter,  as 
we  have  seen,  were  fixed  at  ;f  5500»*  A®  former  were  fixed  at 
£\o,OQO  for  the  Chief  Justice  of  the  King's  Bench,^  at  ;£'8ooo 
for  the  Chief  Justice  of  the  Common  Pleas,*  and  at  ;£'70OO  for 
the  Chief  Baron  of  the  Exchequer.* 

ifi)  From  this  state  of  things  two  curious  consequences  ensued 

In  the  first  place  the  mediaeval  idea  that  these  offices  were  a 

species  of  freehold  property,  recoverable  and  capable  of  being 

settled  like  freehold  property  in  land,  was  followed  out  to  all  its 

consequences,  not  only  in  the  rules  relating  to  their  transfer  and 

Befjeant*8  hands,  sis  now  the  use  is.  But  yet  the  fees  are  taken  as  if  the  Prothono- 
tary did  all,  as  his  office  required,  by  himself,"  Lives  of  the  Norths  i  lay. 

1  Parlt.  Papers  iSig^iSsso  ii  2x4. 

'  Report  from  Commissioners  on  Saleable  Offices  in  the  courts  of  law,  Parlt. 
Papers  z8io  ix  128-131 ;  see  the  extracts  from  this  report  printed  in  App.  XXX. ; 
there  does  not  seem  to  be  much  evidence  as  to  the  amounts  which  these  offices  were 
actually  sold  for ;  but  in  1695  Lutterell  notes,  Diary  iii  535,  that  a  filacer's  place 
•vvorth  £1000  had  fallen  to  Treby,  C.J. ;  and  in  1696,  Diary  iv  81,  he  mentions  a 
similar  official  whose  place  was  worth  £400. 

»  Above  255.  *  6  George  IV.  c.  82  §  9, 

•Ibldc.  83§8.  •  Ibid  c.  84  8  2. 


260        COMMON  LAW  JURISDICTION 

devolution,  but  also  in  the  manner  in  which  they  were  created  and 
held.^  They  imitated  freehold  interests  in  land  not  only  in  re- 
spect to  the  estates  which  could  be  created  in  them,  but  also  in 
the  manner  in  which  some  of  the  principles  of  tenure  were  in 
effect  applied  to  them.  The  imitation  of  the  principles  of  tenure 
arose  in  the  following  way :  What  the  Chief  Justices  or  other 
persons  did  in  relation  to  the  offices  to  which  they  appointed,  the 
higher  officials  of  the  hierarchy  imitated  They  had  of  course 
the  right  to  appoint  the  deputies  who  did  their  work ;  and  when 
the  posts  which  these  deputies  filled  developed  into  independent 
offices,  which  were  both  valuable  and  saleable,  they  still  retained 
the  right  to  appoint  to  them.  Thus  a  glance  at  the  Appendix 
will  show  that,  in  the  court  of  King's  Bench,  the  chief  clerk 
appointed  by  the  Chief  Justice  could  himself  appoint  to  no  less 
than  five  saleable  offices ;  ^  while  in  the  court  of  Common  Pleas 
the  three  Prothonotaries  appointed  their  Secondaries.'  Thus  we 
actually  get  something  which  is  analogous  to  subinfeudation. 
The  Chief  Justice,  the  chief  clerk  and  the  chief  clerk's  appointee 
correspond  to  chief  lord,  mesne  lord,  and  tenant 

In  the  second  place  the  right  to  this  valuable  patronage  not 
infrequently  gave  rise  to  litigation.  The  king,  moved  by  his 
favourites,  tried  to  get  a  share.  Sometimes  he  tried  to  appoint 
to  some  new  office  which  would  have  cut  into  the  profits  of  the 
old  office.  Thus  in  Cavendish's  Case^  Elizabeth  granted  to 
Cavendish  a  certain  new  office  in  the  court  of  Common  Pleasj 
The  judges  refused  to  admit  the  grantee  because  to  admit  him 
would  be  to  disseise  existing  officers  of  their  freeholds  ;  ^  and  in 
the  end  the  queen  was  obliged  to  give  way.  James  I.  tried  tc 
create  the  same  office  in  favour  of  one  Murray,  groom  of  the  bee 
chamber ;  *  and,  though  this  time  Murray  got  his  office,  **  th< 
king  forbade  himself,  under  penality  of  breaking  his  recorded  faith 
to  exercise  his  alleged  prerogative  of  ordering  the  course  of  th^ 
Common  Pleas  offices."  ^  Sometimes  the  king  tried  to  usurp  th^ 
patronage  of  the  Chief  Justices.  In  the  sixteenth  century  Mar> 
tried  to  appoint  to  the  office  of  Exigenter  in  the  Common  Pleai 
during  a  vacancy  in  the  chief  justiceship;  but,  as  soon  as  a  Chie 
Justice  was  appointed,  he  nominated  his  nephew,  and  his  nominee 

*  A  good  illustration  of  this  will  be  found  in  a  case  of  an  assize  brought  for  ai 
office  in  the  court  of  Chancery  reported  in  Y.B.  9  Ed.  IV.  Pasch.  pi.  20;  a  later  il 
lustration  is  a  precedent  in  the  Mcxlern  Conveyancer  (3rd  Ed.  1725)  ii  347  of  a  lea^ 
for  seven  years  of  the  office  and  place  of  Deputy  Secretary  and  Clerk  in  th 
Barbadoes. 

«  App.  XXX. 
'  Park.  Papers  1819-1820  ii  203  ;  ibid  i8zo  ix  130. 

*  (1587)  I  And.  152.  '  Above  257  n.  x. 
«  Bacon's  Works  (Ed.  Spedding)  vii  683-684.                       '  Ibid  vii  686. 
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was  adjudged  to  have  a  good  title.  ^  During  the  seventeenth 
century  there  were  numerous  dealings  in  the  office  of  the  clerk- 
ship of  the  King's  Bench.  In  James  I.'s  reign  it  had  got  into 
the  hands  of  trustees  for  Somerset ;  and,  on  Somerset's  convic- 
tion for  the  murder  of  Overbury,  it  got  into  the  hands  of  trustees 
for  Buckingham.^  By  virtue  of  royal  grants  it  had  devolved  at 
the  Revolution  upon  trustees  for  the  Duke  and  Duchess  of  Grafton.' 
It  was  not  till  1693  that  the  King's  Bench  finally  decided,  in  the 
case  of  Bridgman  v.  Holty  that  the  office  was  in  the  gift  of  the 
Chief  Justice.*  The  House  of  Lords  seemed  inclined  to  interfere 
on  behalf  of  one  of  their  own  order ;  and,  when  the  judges  re- 
fused to  seal  a  Bill  of  Exceptions  to  their  ruling,  an  attempt  was 
made  to  bring  the  judges  before  the  House  of  Lords  to  answer 
for  their  refusal  The  judges  very  properly  replied  that  the 
House  had  no  jurisdiction  to  hear  original  petitions ;  and  the 
Lords  were  obliged  to  acquiesce.^ 

On  questions  of  this  kind  the  judges,  at  any  rate  after  the 
Revolution,  were  generally  able  to  have  the  last  word  But  they 
sometimes  give  a  touch  of  unconscious  humour  to  the  situation 
by  the  high  constitutional  reasons  which  they  put  forward  for 
their  decisions  in  favour  of  themselves.  In  Cavendish's  Case  there 
was  talk  of  it  being  contrary  to  Magna  Carta  to  deprive  a  man 
of  his  freehold,  and  of  the  dreadful  fate  of  the  Despencers,  of 
Empson,  and  of  others  who  had  perverted  the  law;*^  and  in 
Bridgman  v.  Holt  Magna  Carta  and  trial  by  peers  made  their 
appearance.^  And  the  high  constitutional  ground  thus  taken,  if 
it  did  not  deceive  their  contemporaries,  has  at  any  rate  succeeded 
in  deceiving  an  eminent  constitutional  historian  of  the  last  century. 
Hallam  cites  Cavendish* s  Case  as  a  striking  illustration  of  the  in- 
dependence of  Elizabeth's  judges.®  We  may  perhaps  question 
whether  a  good  Whig  of  Hallam's  date  would  have  been  quite  so 
enthusiastic  about  this  case  if  he  had  appreciated  the  sort  of 
cause  in  which  all  these  high-sounding  constitutional  doctrines 

^  Skrogges  v.  Coleshil  (1559)  Dyer,  175  a. 

*  See  Spedding,  Letters  and  Life  of  Bacon  vii  101-Z02 ;  Liber.  Fam.  (C.S.)  46, 
57-58 ;  it  is  interesting  to  note  that,  when  Pinch  was  made  Chief  Justice  by  Charles  L, 
he  entered  into  an  agreement  not  to  appoint  to  certain  offices  in  his  court  without 
the  king's  consent,  Hist  MSS.  Comm.  Fourth  Rep.  App.  22. 

>  See  the  title  set  out  in  Bridgman  v.  Holt  (1693)  Shower,  P.C.  in  ;  there  was 
also  a  controversy  in  1689  between  the  Duke  of  Qrafton  and  PoIIexfen,  C.J.,  rela- 
tive to  the  office  of  the  Clerk  of  the  Treasury  and  keeper  of  the  records  in  the 
Common  Pleas,  Hist.  MSS.  Comm.  TweUUi  Rep.  Pt  VL  116  no.  94 ;  and  between 
North,  C.J.,  and  Lord  Berkeley  who  was  the  grantee  of  the  crown,  as  to  the  clerk- 
ship of  the  Treasury  of  the  Common  Pleas,  Lives  of  the  Norths  i  128. 

*  Shower,  P.C.,  at  p.  115.  »  At  p.  119 ;  below  367-368. 
•(1587)  I  And.  155*158.                          'Shower,  P.C,  at  p.  121. 

^C.H.  i  279  n.;  I  do  not  mean  to  say  that  Elizabeth's  judges  were  subser- 
vient ;  evidence  of  their  independence  in  better  causes  can  be  produced,  see  vol.  v 
c.  5. 
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were  produced  At  any  rate  it  is  quite  certain  that  it  was 
abuses  of  the  kind  which  the  judges  in  that  case  defended  by  all 
this  heavy  constitutional  artillery,  that  Hallam's  fellow  Whigs 
were  helping  to  demolish.     To  their  work  we  must  now  turn. 

(iii)  The  reforms  of  the  earlier  part  of  the  nineteenth  century. 

In  1 8 ID  a  commission  had  reported  upon  the  saleable  offices 
existing  in  the  courts  of  law ;  ^  but  the  findings  of  this  commis- 
sion covered  but  a  small  field.  The  whole  ground  was  covered 
by  a  series  of  reports  issued  between  r8i8  and  1822'  upon  the 
officiab  of  the  courts  of  common  law.  These  commissioners 
presented  a  very  complete  analysis  of  the  existing  state  of  the 
official  staff  of  the  common  law  courts ;  and,  as  they  explained  in 
their  reports,  in  so  doing  they  broke  new  ground.  There  had 
been  some  enquiries,  by  means  of  juries  of  the  officials  of  these 
courts,  into  their  duties  and  fees  in  the  reigns  of  James  I.  and 
Charles  L,'  and  during  the  Commonwealth.^  There  had  also  been 
some  enquiries  at  the  Revolution ;  ^  and,  as  we  have  seen,  some 
abortive  attempts  to  l^^late.*  A  Commission  had  been  ap- 
pointed in  1733  to  enquire  into  the  state  of  the  courts  of  conmion 
law,  and  equity,  and  the  ecclesiastical  courts  ;  but  it  had  confined 
its  enquiries  to  the  court  of  Chancery.^  Thus  these  reports  upon 
the  staffs  of  the  common  law  courts  threw  a  flood  of  light  upon 
the  abuses  of  what  had  been  hitherto  one  of  the  most  obscure 
parts  of  the  judicial  system. 

The  immediate  consequence  of  their  publication  was  a  re- 
arrangement of  the  salaries  of  some  of  the  judges  and  the  abolition 
of  a  large  number  of  sinecure  offices.^  Special  Acts  were  passed 
in  the  case  of  some  of  these  offices ;  *  and,  in  1 837,  a  more  general 
Act  abolished  twenty  offices  in  the  court  of  King's  Bench,  six- 
teen in  the  court  of  Common  Fleas,  nine  in  the  court  of  Ex- 
chequer, and  one  in  the  court  of  Exchequer  Chamber.^®  It  then 
created  the  office  of  Master  with  a  fixed  salary.     It  attached  five 

^  Parit  Papen  i8zo  ix. 

*  Ibid  1818  vii  243  (King's  Bench) ;  ibid  18x9-1820  ii  175  (Common  Pleas) ;  ibid 
1822  xi  99  (Excheqaer  and  Excbeqaer  Chamber). 

*  Ibid  1818  vii  248-249 ;  cH  S.P.  Dom.  1627-1628,  383,  Ixzxi  17. 

<  Whitelocke,  Mem.  iii  358  notes  that  in  1651  '*  the  committee  appointed  to  con- 
sider of  the  inconveniences  ^id  delajrs  in  the  proceedings  of  law,  met  several  times, 
and  desired  the  judges  in  their  several  courts  to  return  to  them  a  list  of  the  oflices  in 
their  courts,  and  what  fees  they  receive,  and  what  work  and  employment  they  do  for 
the  same.** 

*  Hist.  MSS.  Com.  Twelfth  Rep.  Pt  VI.  192  no.  104 ;  3x3,  no.  i6a 

*  Above  250-251. 

^  Parlt  Papers  1819-1820  ii  180 ;  for  its  recommendations  on  the  subject  of  the 
court  of  Chancery  see  below  436. 

'6  George  IV.  c.  82  (King*s  Bench);  6  George  IV.  c  83  (Common  Pleas);  6 
George  IV.  c  84  (Salaries). 

•Ibid,  c  89;  8,  9  Victoria  c  34.  "7  William  IV.  and  i  Victoriac  30. 
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Masters  to  each  court,  and  placed  upon  them  the  duties  of  the 
officials  whose  offices  had  been  abolished.  In  1843  ^  the  crown 
office  attached  to  the  court  of  King's  Bench  was  remodelled  In 
1852 '  the  clerical  stafT  of  the  judges  and  the  subordinate  officers 
of  the  courts  (ushers,  court  keepers,  etc)  were  reformed.  The 
result  of  these  changes  was  that,  at  the  time  of  the  passing  of  the 
Judicature  Acts,  there  were  two  chief  classes  of  officials  attached 
to  the  common  law  courts.*  They  were  the  Masters  and  the 
Associates.  Each  of  them  possessed  a  staff  of  clerks.  All 
officials  were  paid  by  fixed  salary. 

The  duties  of  the  Masters  were  to  attend  court  in  rotation, 
to  hear  summonses  and  make  interlocutory  orders,  to  hear  matters 
referred  by  the  consent  of  parties  or  by  order  of  the  court,  to  tax 
bills,  to  report  on  matters  referred  to  them  by  the  court.  In  their 
offices  was  done  all  the  business  incidental  to  legal  proceedings. 
The  action  of  the  court  in  all  its  stages  was  there  initiated  and 
recorded  The  titles  of  their  various  offices — the  writ  of  summons 
office,  the  appearance  to  the  summons  office,  the  rule  office,  the 
judgment  office,  sufficiently  illustrate  the  work  done. 

There  were  three  Associates  attached  to  each  court,  who  sat 
in  court  when  the  judge  was  sitting  at  nisi  prius.  Their  duties 
were  to  impanel  juries,  to  call  on  the  causes,  to  read  documents 
put  in,  to  receive  verdicts.  At  Chambers  they  made  for  the 
judge  an  abstract  of  the  record  of  causes  to  be  tried  before  him, 
they  received  the  list  of  suitors,  they  handed  the  postea  *  to  the 
successful  party. 

These  were  the  two  chief  classes  of  officials.  In  addition 
there  were  still  surviving  two  other  of  the  older  officials.  The 
King's  Coroner  and  Attorney  had  functions  on  the  crown  side  of 
the  court  of  King's  Bench  similar  to  those  of  a  Master  on  the 
Flea  side.  The  King's  Remembrancer  was  an  official  of  the  court 
of  Exchequer  who  also  performed  duties  similar  to  those  of  a 
Master.  He  had,  in  addition,  certain  ceremonial  duties  to  perform 
in  connection  with  swearing  in  the  Lord  Chancellor,  the  Barons 
of  the  Exchequer,  and  the  Lord  Mayor  of  Londoa  He  protected 
the  interests  of  the  crown,  if  he  saw  that  they  were  likely  to  be 
inadvertently  affected  in  the  course  of  any  cases  heard  in  the 
Exchequer.  He  could  originate  proceedings  for  penalties,  debts, 
and  duties  due  to  the  crown. 

Thus,  while  some  of  these  courts  still  kept  a  few  of  their  older 
and  distinctive  officials,  the  greater  part  of  the  staff  of  each  court 

*  6,  7  Victoria  c.  20.  '  15,  16  Victoria  c.  73. 

>  TluB  account  is  taken  from  the  excellent  historical  summary  contained  in  the 
Second  Report  of  the  Commission  appointed  to  enquire  into  the  Administrative  De- 
partments of  Courts  of  Justice,  Parlt.  Papers  1S74  vol.  xxiv. 

*  For  the  meaning  of  this  term  see  helow  201  and  n.  7. 


264        COMMON  LAW  JURISDICTION 

was  arranged  on  a  comparatively  simple  and  uniform  plan.  Some 
further  changes  were  made  by  the  legislation  which  followed  upon 
the  passing  of  the  Judicature  Acts,  of  which  I  shall  speak  in  a 
later  chapter.^ 


NJ. 


11.  The  Itinerant  Justices 


We  have  seen  that  in  the  twelfth  century  itinerant  justices 
travelled  round  the  country,  and  that  they  were  commissioned  to 
perform  many  various  governmental  functions,  judicial  and  ad- 
ministrative.^ We  have  seen  too,  that  the  character  of  the  com- 
missions under  which  they  acted  varied.  Some  gave  them  wide 
judicial  and  administrative  powers,  and  others  gave  them  only  a 
limited  judicial  authority.^  During  the  first  half  of  the  thirteenth 
century  there  was  no  great  change.  Bracton  tells  us  that  the 
circumstances  under  which  and  the  forms  in  which  such  com- 
missions were  given  to  these  justices  were  infinitely  various.* 
But  we  can  see  from  his  book  that  a  distinction  was  growing  up 
between  the  justices  commissioned  to  hear  all  pleas,  and  those 
commissioned  only  to  take  the  assizes  or  to  deliver  a  gaol.^  It 
is  not,  however,  till  the  end  of  the  thirteenth  and  the  beginning 
of  the  fourteenth  century  that  these  commissions  were  regularly 
issued  at  definite  dates,*^  or  that  their  forms  were  definitely  fixed.^ 
We  shall  see  that  some  of  these  commissions  became  ob-olete 
at  an  early  date,  while  others  continued  to  be*  issued  right  down 
to  modern  times  ;  and  that  the  courts  held  by  the  justices  under 
the  latter  class  of  commissions  gradually  came  to  be  integral 
parts  of  the  judicial  system,  closely  linked  up  with  the  common 
law  courts. 

In  describing  the  history  of  these  itinerant  justices  I  shall 
begin  by  describing  the  commissions  under  which  they  acted  ; 
and  I  shall  deal  firstly  with  those  that  became  obsolete  at  an 
early  date,  and  secondly,  with  those  which  have  had  a  more 
permanent  importance.  I  shall  then  describe  the  process  by 
which  the  courts  held  by  the  itinerant  justices  under  the  latter 
class  of  commissions  became  integral  parts  of  the  system  of 
common  law  jurisdiction.  Lastly,  I  shall  say  a  few  words  as  to 
the  modifications  in  this  system  of  itinerant  justices  which  were 
made  in  r^ard  to  London  and  Middlesex. 

1  Below  647-648.  '  Above  49-51.  '  Ibid. 

*  '*  Et  infiniti  sunt  casus,  et  formae  infinitae  quibus  consdtuuntur  justittarii,'* 
f.  112. 

^**  Quandoque  ad  omnia  placita,  quandoque  ad  quaedam  specialia,  sicut  assisas 
novas  disseysinas  et  mortis  antecessoris  capiendas  et  ad  gaolas  deliberandas,  quan- 
doque ad  unicam  vel  duas  et  non  plures/'  f.  105  b ;  see  above  204  n.  5. 

'  Below  277.  7  Below  277,  280. 
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The  Commissions  under  which  the  Itinerant 

Justices  acted 

I.  The  Commissions  which  became  obsolete  at  an  early  date. 

The  General  Eyre} 

Of  these  commissions  the  most  extensive  and  the  most  im- 
portant was  the  commission  which  empowered  justices  to  hear  all 
pleas.  These  justices  were  known  specifically  as  the  justices  in 
eyre.  They  were  said  to  hold  a  general  eyre  for  the  county  or 
counties  round  which  they  were  commissioned  to  make  their  per- 
ambulation or  iter.  In  the  thirteenth  and  early  fourteenth  centuries 
this  general  eyre  took  a  very  important  place  in  the  government 
of  the  county.  It  did  on  a  large  scale  for  those  parts  of  the 
kingdom  included  in  the  eyre  what  the  sheriff's  tourn  did  for  the 
hundred ; '  and  the  methods  used  by  the  justices  in  eyre  were 
essentially  the  same  as  those  used  by  the  sheriff.  The  number 
of  records  and  reports  which  we  have  of  these  eyres,*  and  the 
accounts  which  are  given  of  them  by  the  contemporary  law 
books,*  show  that  they  were  important  events  both  in  the  judicial 
and  in  the  administrative  world  of  that  period.  It  will  therefore 
be  necessary  to  relate  the  history  of  the  court  held  under  this 
commission,  and  to  describe  its  work,  at  a  somewhat  greater 
length  than  will  be  necessary  in  the  case  of  the  other  more 
limited  commissions. 

**The  business  of  an  Eyre,"  says  Mr.  Bolland,^  **  fell  into 
three  main  divisions — Pleas  of  Juries  and  Assizes ;  Pleas  of  the 
Crown ;  Gaol  Delivery — and  into  these  three  divisions,  under 
these  three  headings,  are  the  Rolls  of  an  Eyre  divided."  This 
division  of  the  records  of  an  eyre  tells  us  something  of  the 
nature  of  the  institution.  We  shall  see  that  other  justices  with 
much  less  extensive  commissions  were  authorized  to  try  cases  by 
means  of  juries  and  assizes,  and  to  take  out  and  try  prisoners  in 
gaoL  It  was  the  authority  which  the  justices  in  eyre  had  to 
try  pleas  of  the  crown,  and  the  extensive  interpretation  put  upon 
this  power,  which  was  the  characteristic  feature  of  the  general 

^  The  fullest  account  of  the  general  eyre  will  be  found  in  the  three  volumes  of 
the  S.S.  edition  of  the  Eyre  of  Kent  in  1313-1314,  and  Mr.  Bolland*B  introductions 
to  those  volumes;  for  the  *' equity**  administered  in  the  eyre  by  Bill  see  below 
448-449 ;  vol.  ii  Bk.  iii  cc  3  and  4. 

«  Above  76-81. 

'  See  the  list  of  sixteen  MSS.  used  for  the  S.S.  edition  of  the  Eyre  of  Kent, 
the  Eyre  of  Kent  (S.S.)  i  xvi ;  reports  of  an  eyre  in  Cornwall  are  printed  in  Y.B. 
30,  31  Ed.  I.  (R.S.)  74  seqq. 

*  Bracton  f.  Z15  b  seaq. ;  Britton  i  18-134 ;  Fleta  i  19,  20. 

•The  Evre  of  Kent  (S.S.)  i  xvii,  xviii ;  of.  Coke,  Fourth  Instit.  184,  who  points 
out  that  "  The  stile  of  this  court  was  *  Flacita  de  juratis  et  assists  et  coronae  de 
itinere  Johannis  de  Vallibus  et  sodorum  justiciariorum  itinerantium  apud  Ockham 
in  comitatu  Rutland  in  crastino  Epiphanise  Domini,'Anno  regni  regis  Edwardi  14.*  ** 
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eyre.  We  shall  see  that  these  pleas  covered  the  whole  fidd  of 
government ;  ^  and,  in  substance,  authorized  the  justices  to  con- 
duct, under  the  judicial  forms  of  presentment  and  indictment,  a 
searching  enquiry  into  the  manner  in  which  all  the  various  courts 
and  officials  (communal  and  franchise)  had  fulfilled  their  duties 
since  the  preceding  eyre. 

To  make  this  enquiry  effective  it  was  necessary  that  a  repre- 
sentative gathering  of  all  courts  and  officials  and  persons  in  the 
county  should  be  summoned  to  me^  the  justices.  The  first  step, 
therefore,  in  preparation  for  the  eyre  was  the  issue  of  a  writ  of 
general  summons  to  the  sheriff' 

By  this  writ,  which  was  issued  some  weeks  before  the  b^rin- 
ning  of  the  cyrc*  he  was  directed  to  summon  the  archbishops, 
bishops,  abbots,  priors,  earls,  barons,  knights,  and  freeholders  of 
the  county,  four  men  and  the  reeve  from  each  township,  twelve 
men  from  each  borough,  and  all  others  who  were  bound  to  attend 
the  justices  in  eyre.  He  was  to  cause  to  come  before  the  justices 
all  pleas  of  the  crown  which  had  arisen  since  the  last  eyre;  and 
all  pleas  and  assizes  ;  and  likewise  assizes  and  pleas  set  down  for 
hearing  before  the  juc^es  of  assize  or  gaol  delivery,  or  before  the 
court  of  Common  Pleas.  He  was  to-  summon  all  persons  who 
had  filled  the  office  of  sheriff  sitmc  the  last  eyre  and  the  heirs 
and  executors  of  deceased  sheriffs,^  together  with  all  the  writs 
that  they  had  received  ;  and  all  who  claimed  franchises  that  they 
might  show  by  what  warrant  they  claimed  them.  The  sheriff 
himself  with  all  his  officers  and  bailiffs  was  also  to  give  his 
attendance.  He  was  to  issue  a  proclamation  that  all  who  had 
complaints  to  make  of  any  bailiff  or  o&cer^  royal  or  otherwise^ 
were  to  come  and  make  their  complaints.^ 

It  wiU  be  noticed  that  as  a  result  of  this  general  summons 
the  activities  of  all  rival  courts  were  stopped.^  The  local  courts 
in  the  county  were  suspended  during  the  eyre,  all  the  more 
limited  commissions  of  the  itinerant  justices  in  the  county  were 

iBdow269. 

*  See  the  writ  in  Apo,  XXII.  B ;  for  mnotber  spedmen  tee  the  Eyre  of  Kent 
(S.S.)  i  2-4. 

'  Biacton  t,  X15  b  tay%  at  least  fifteen  days ;  Brittoo  i  19  says  at  least  forty  days. 

*  The  heirs  and  execotors  do  not  seem  to  be  included  in  the  writ  of  general 
summons,  bat  they  were  clearly  obliged  to  attend ;  if  they  did  not,  their  lands  and 
chattels  were  seized,  the  Eyte  of  Kent  (S.S.)  i  4,  5 ;  similarly  the  coroners  most  of 
course  be  present,  though  they  do  not  seem  to  be  included  eo  nomine  in  the  writ, 
ibid,  i  5,  6. 

*  See  the  Eyre  of  Kent  (S.S.)  i  m,  zz  for  an  acGonnt  of  the  amount  of  work 
which  obedience  to  this  writ  placed  upon  the  sheriff. 

*Ibid  zaodii-xzxiv ;  this  did  not  apply  in  certain  of  the  extensive  fraiKhtsc 
jurisdictions  in  Kent  iidiich  were  outside  the  scope  of  ^e  general  Eyre,  such  as  the 
Cio(|oe  Ports,  and  the  franchises  of  the  Abbot  of  Battle  ai2  the  Ear!  of  GJoocester, 
see  ibid  Hz-Ixii ;  for  the  writ  of  resummons  at  die  close  of  the  ejfre  which  recalled 
these  cases  to  the  ordinary  courts  see  App.  XXIL  C. 
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likewise  suspended,  and  all  cases  from  the  county  which  were 
before  the  court  of  Common  Pleas  were  sent  to  be  heard  by  the 
justices  in  eyre.  It  should  be  noted,  however,  that  the  activities 
of  courts  which  did  not  interfere  with  the  business  of  the  eyre 
were  not  suspended.  Thus  neither  cases  in  the  court  of  Ex- 
chequer ^  nor  cases  in  the  court  of  King's  Bench  *  were  sent  to 
be  heard  by  the  justices  in  eyre.  The  court  of  Exchequer  was 
concerned  with  cases  connected  with  the  kings  revenue;  and 
we  shall  see  that  the  collection  of  revenue  for  the  king  was  one 
of  the  chief,  though  unavowed,  objects  of  the  general  eyre.* 
The  court  of  King's  Bench  was,  like  the  justices  in  eyre,  con- 
cerned with  crown  pleas ;  and  the  authority  of  its  justices  was 
at  least  equal  to  that  of  the  justices  in  eyre,*  The  work  of 
these  courts  was  thus  supplementary  to  the  work  of  the  eyre ; 
and  therefore  there  was  no  reason  why  cases  pending  before  them 
should  be  adjourned  to  the  eyre. 

It  was  a  large  gathering  of  officials,  representatives  from  the 
various  communities  in  the  shire,  landowners,  and  litigants 
which  in  answer  to  this  summons  were  assembled  to  meet  the 
justices.  Mr.  Bolland  reckons  that  at  the  Eyre  of  Kent  in  1313- 
13 14  something  like  1500  to  2000  people  must  have  come 
together.^  In  this  gathering  we  may  see  the  fullest  possible 
meeting  of  the  old  county  court.*  But  in  the  royal  judges  who 
came  to  preside  over  it,  in  the  procedure  they  used,  and  in  the 
taw  they  applied  we  can  see  the  new  methods  of  the  Curia 
Regis,  and  the  new  principles  of  the  common  law. 

At  the  first  sitting  of  the  justices  the  writ  giving  them 
authority  to  hold  the  eyre  was  read^  Then  the  presiding 
judge  addressed  the  assembly  explaining,  as  Bracton  tells  us, 
*'  the  cause  of  their  coming,  the  expediency  of  an  Eyre,  and  the 

^The  Eyre  of  Kent  (S.S.)  i  189. 

'  It  will  be  noted  that  in  the  writ  of  general  stmunons,  App.  XXII.  B,  no  men- 
ttoo  is  made  of  placita  coram  rege ;  see  Britton  i  19-20,  '*  Aiid  meantime  we  will 
command  our  Justices  of  the  Bench,  that  they  adjourn  all  the  pleas  of  the  county 
and  send  them  be/on  us  or  such  justices  itinerant  in  that  county ;  **  and  in  the 
Eyre  of  Kent  iii  205  it  is  distinctly  stated  that  no  pleas  before  the  King's  Bench 
could  be  brought  before  the  eyre. 

*  Below  271. 

*  Mr.  Bolland  in  the  Eyre  of  Kent  (S.SL)  iii  xlvi  accepted  the  dictum  of  Shars- 
bnlle,  C.J.,  in  27  Ass.  pi.  x  that  the  King's  oench  is  eyre  and  higher  than  the  eyre ; 
and  this  was  also  the  view  of  Coke,  Fourth  Instit.  185,  and  Hale,  P.C.  ii  3x0 ;  but 
in  Select  BiUs  in  Eyre  (S.S.)  xv-xix  be  contends  that  this  view  is  erroneous;  Pro- 
fessor Powicke  E.H.R.  xxx  334-335  has  given  good  reasons  for  accepting  the 
traditional  view ;  having  regard  to  the  wide  jurisdiction  of  the  eyre,  it  would  prob- 
ably be  true  to  say  that  it  was  a  court  almost  as  high  as  the  King's  Bench ;  ^at 
it  was  not  higher  is  pretty  clear  from  the  fact  that  **  the  justices  in  Eyre  had  no 
authority  to  hear  pleas  priding  in  the  King's  Bench,"  pfr  Spigumel,  J.,  Eyre  of 
Kent  (S.S.)  iu  205. 

*  Ibid,  i  xxi-xxii.  *  Above  69;  P.  and  M.  i  531. 

'  The  Eyre  of  Kent  (S.S.)  i  i ;  for  the  writ  see  App.  XXII.  A. 


268        COMMON  LAW  JURISDICTION 

advantages  of  securing  a  due  observance  of  the  peace."  ^  Thus 
at  the  Eyre  of  Kent,  "  Sir  H.  de  Staunton  declared  the  will  of 
our  Lord  the  King,  and  the  reason  of  their  coming,  in  this  wise, 
the  King's  will  was  that  all  evil  doers  should  be  punished  after 
their  deserts,  and  that  justice  should  be  ministered  indifferently 
to  rich  as  to  poor ;  and  for  the  better  accomplishing  of  this,  he 
prayed  the  community  of  the  county  by  their  attendance  there 
to  lend  him  their  aid  in  the  establishing  of  a  happy  and  certain 
peace  that  should  be  both  for  the  honour  of  the  realm  and  for 
their  own  welfare,"*  Bracton  tells  us*  that  it  was  then  the 
practice  of  the  justices  to  retire  and  confer  with  the  "  busones  "  * 
of  the  county — the  influential  persons  that  is,  **  ad  quorum 
nutum  dependent  vota  aliorum."  In  these  ''  busones  "  we  can 
see  the  persons  whose  names  appear  in  the  commissions  of  gaol 
delivery  and  oyer  and  terminer,^  and  who  in  later  days  were,  as 
justices  of  the  peace,  to  rule  the  county.* 

On  the  return  of  the  justices  to  court  the  sheriff  surrendered 
his  rod  of  office,  and  took  an  oath  to  do  loyally  all  things  apper- 
taining to  his  office.  His  rod  was  then  handed  back  to  him, 
and  the  other  officials  of  the  county  took  a  similar  oath.^  The 
justices  then  took  the  rolls  of  the  sheriff  and  the  coroners,  and 
the  rolls  of  any  sheriffs  or  coroners  who  had  held  office  since  the 
last  eyre.®  Then  all  who  claimed  to  enjoy  any  franchises  in 
the  county  must  put  in  their  claims.^  Failure  to  do  so  might, 
as  we  have  seen,  have  serious  results  for  the  franchise  owners, 
if  then  or  at  any  future  period  their  titles  were  questioned  by  a 
writ  of  Quo  Warranto.** 

AJfter  these  and  other  preliminary  matters  had  been  disposed 
of,  the  preparations  began  for  the  main  business  of  the  eyre — the 
receiving  of  presentments  upon  the  many  matters  contained  in  the 
Articles  of  the  Eyre.  The  first  step  was  to  choose  the  presenting 
juries.  In  the  details  of  the  method  of  choice  the  practice  seems 
to  have  varied.**     But  in  all  cases  the  bailiff  of  the  hundred  seems 

^**Qute  sit  causa  adventus  eonim,  et  quse  sit  utilitas  itinerationis,  et  qu« 
commoditas  si  pax  observetur,"  f.  115  b. 

«  The  Eyre  of  Kent  (S.S.)  i  2.  't  115  b. 

^  There  has  been  considerable  controversy  as  to  the  meaning  and  derivation  of 
this  word,  see  the  Eyre  of  Kent  (S.S.)  i  xxvii-xxxi  where  all  the  suggestions  hitherto 
made  are  considered ;  Mr.  Bolland  connects  it  with  boujon  (spelt  sometimes  hougam, 
or  boMOHt  or  boucon),  which  means  (i)  a  large  arrow,  and  (2)  an  iron  rule  for  measur- 
ing cloth;  from  boujon  we  get  boujonneur — an  official  measurer,  well  known  in 
the  cloth-making  districts  of  north  France  and  Flanders;  it  is  suggested  that 
**  busones "  is  the  Latinized  form  of  boujouneurs,  i.e.  the  persons  who  measured 
up  things  authoritatively. 

*  Below  274,  280.  *  Below  285  seqq. 

»  Eyre  of  Kent  (S.S.)  i  4,  5,  6.  >  Ibid  4,  5. 

» Ibid  14.  »•  Above  8g. 

"  See  the  Eyre  of  Kent  (S.S.)  i  xxxiv-xxxv. 
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to  have  chosen  two  or  four  electors,  and  these  electors  chose 
themselves  and  twelve  others  from  their  hundred  This  number 
was  reduced  to  twelve,  and  these  twelve  formed  the  jury.  To 
these  juries  the  Articles  of  the  Eyre  were  read,  and  they  were 
required  to  give  a  distinct  and  precise  answer  by  a  certain  day. 
They  were  also  ordered  to  arrest  at  once  any  suspected  persons, 
or,  if  this  was  not  possible,  to  give  secretly  a  list  of  such  per- 
sons to  the  justices.^ 

The  Articles  of  the  Eyre  ranged  over  the  whole  field  of 
government*  We  have  many  sets  of  these  Articles  from  different 
periods ;  and  it  is  clear  that,  as  time  went  on,  they  grew  rapidly.' 
Thus  the  Articles  of  enquiry  contained  in  the  hundred  rolls  ^ 
were  added  permanently  to  the  Articles  of  the  Eyre ;  and  to  dis- 
tinguish them  from  the  older  Articles  they  were  called  the  Nova 
Capitula — the  New  Articles.  Mr.  Bolland  tells  us  that  the 
Articles  of  the  London  Eyre  of  132 1  were  seven  times  as  long  as 
the  Articles  of  the  London  Eyre  of  1244.  The  object  of  these 
Articles  was  to  extract  from  the  juries  '*  information  on  every 
subject  where  a  possible  answer  might  afford  ground  for  extract- 
ing an  amercement  from  somebody,  or  driving  someone  to  make 
fine  with  the  King."  *  In  the  Eyre  of  Kent  in  131 3-1 314  they 
number  142.^  They  comprised  enquiries  into  the  neglect  of 
police  and  other  duties  of  the  counties,  hundreds,  townships,  and 
boroughs,  into  the  misdoings  of  all  offidals,  into  the  usurpation 
or  misuse  of  franchises,  into  the  proprietary  rights  of  the  crown 
such  as  escheats,  wardships,  and  other  sources  of  revenue.  Upon 
the  answers  which  the  juries  made  to  these  Articles  the  subse- 
quent proceedings  of  the  eyre  were  founded.  These  proceedings 
were  taken  both  against  the  persons  presented  by  the  juries, 
and  against  the  juries  themselves  if  they  made  a  false  present- 
ment 

The  justices  were  not  without  means  of  checking  the  correct- 
ness of  the  presentments  made  by  the  juries.     They  had  before 

^  Bracton  f.  ii6  a  ;  Eyre  of  Kent  (S.S.)  i  20. 

'  Sec  Vinogradoff,  Oxford  Studies  vol.  vi  no.  xi  10-72,  and  Ejrre  of  Kent  (S.S.) 
i  xxxix-xli  for  an  account  of  the  various  sets  of  extant  articles  and  their  history. 

'"Capitula  vero  quae  illis  duodecim  proponenda  sunt,  quandoque  variantur 
secundum  varietatem  temporum  et  locorum,  et  quandoque  augentur  quandoque 
minuuntur/*  Bracton  f.  116  a. 

*  Above  88. 

•The  Eyre  of  Kent  (S.S)  i  xxxviii ;  Maitland  says,  "  We  might  classify  the 
articles  under  the  two  heads  of  revenue  and  crime,  but  in  so  doing  might  overlook  the 
fact  that  a  distinction  between  the  doing  of  penal  justice  and  the  collection  of  the 
king's  income  is  only  gradually  emerging.  The  itinerant  judge  of  the  twelfth  century 
has  much  of  the  commissioner  of  taxes, '  Pleas  of  the  Crown  for  the  County  of  Glou- 
cester xxvi. 

*  The- Eyre  of  Kent  (S.S.)  i  28.46 ;  other  printed  lists  of  these  articles  will  be 
found  in  Hovenden  iii  262-267 ;  Bracton  ff.  zx6,  1x7 ;  Britton  i  24-97 ;  Fleta  i  20 ; 
Statutes  of  Uncertain  Date  (Rec.  Comm.)  i  233  ;  Bracton  (R.S.)  ii  App.  I.  and  II. 
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them  the  sheriffs  and  the  coroner's  rolls.  **  We  are  reminded," 
as  Maitland  has  said,^  **  of  a  schoolmaster  before  whom  stands 
a  class  of  boys  saying  their  lesson.  He  knows  where  they  go 
wrong  for  he  has  the  book.  Every  slip  is  cause  for  an  imposition 
unless  his  pupils  have  purchased  a  favourable  audience."  And  it 
must  be  added,  the  Justices  were  sometimes  encouraged  to  find 
many  occasions  for  these  "  impositions  "  by  the  fact  that  they 
were  paid  out  of  the  money  which  they  were  able  thus  to  collect.^ 
Two  illustrations  will  show  the  sort  of  way  in  which  they 
went  to  work.  The  first  is  from  the  Cornish  Eyre  of  1 302.^ 
Berewick,  J.,  told  the  commonalty  of  Cornwall  that  they  must 
pay  a  fine,  "  for  know  that  we  have  found  several  errors  in  the 
rolls  of  this  county."  The  errors,  which  were  very  technical, 
were  then  pointed  out  by  the  judge.*  The  commonalty  at  once 
offered  a  sum  of  ;£"8o,  and  Berewick  ordered  persons  to  be  chosen 
to  assess  the  fine,  and  that  its  imposition  should  be  entered  on 
the  rolls.  The  second  comes  from  the  Northampton  Eyre  of  1 330, 
and  is  noted  by  FitzherberL*  Hale  •  thus  gives  the  effect  of  Fitz- 
herbert's  summary :  "  It  was  presented  that  A  had  killed  B,  and 
it  was  demanded  of  the  presenters  whether  he  were  in  decenna, 
they  answered  He  was  not ;  then  it  was  demanded  where  he 
abode  ;  they  say  with  the  parson  of  the  town,  and  thereupon  the 
parson  was  amerced  for  his  manupast ;  then  it  was  demanded 
who  was  present  when  he  slew  him  ;  they  say  C  ;  it  was  then  de- 
manded of  them  whether  C  received  him  (i.e.  arrested  him)  ;  they 
say  Not,  wherefore  C  was  amerced  ;  then  it  was  demanded  where 
the  felon  was;  they  say  he  is  escaped;  then  it  was  demanded 
whether  it  were  done  in  the  day  or  the  night ;  they  answer  in  the 
evening ;  Therefore  the  whole  vill  was  amerced." 

It  seems  to  be  clear  that  the  main  work  of  the  eyre  was  this 
overhauling  of  the  work  of  the  officials  and  courts  of  the  county 
since  the   preceding  eyre.     No  doubt,  as  the  reports   show,  a 

^  p.  and  M.  ii  643  ;  "  Though  they  must  be  quite  sure  they  forget  nothing — 
they  will  be  amerced  for  any  omission  when  the  Justices  detect  it,  and  detect  it  they 
almost  certainly  will — they  must  also  be  quite  sure  that  every  tittle  of  what  they 
present  is  the  truth,  for  amercements  and  fines  again  await  any  variation  from  strict 
provable  historical  fact/'  the  Eyre  of  Kent  (S.S.)  i  38-39 ;  for  the  difference  be- 
tween a  fine  and  an  amercement  see  above  77  n.  6. 

'  ibid  xxvi ;  above  252  n.  9. 

»  Y.B.  30,  31  Ed.  I.  (R.S.)  240-242. 

^  '*  One  is  that  four  men  were  outlawed  at  four  county  courts  in  succession,  and 
were  allowed  to  give  mainprise,  and  then  the  same  men  came  and  brought  a  writ  to 
remove  the  appeal,  and  the  appeal  was  removed  at  their  suit :  this  was  an  error  ;  for 
they  ought  to  have  been  taken,  etc.  Another  error  is,  that  a  married  woman  sued 
an  appeal  without  naming  her  husband ;  and  this  is  another  error ;  and  so  on  of 
other  errors,"  ibid  240. 

*  Fitzherbert,  Ab.  Cor  one  pi.  293. 

*  P.C.  ti  74 ;  c£  Pleas  of  the  Crown  for  the  County  of  Gloucester  xxxiii-xxxiv. 
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certain  number  of  civil  cases  were  heard  during  the  eyre,  and  a 
certain  number  of  criminal  cases  were  tried ;  but  the  transaction 
of  this  sort  of  business  was  not  its  chief  function.  The  trial  and 
hanging  of  criminals  was  left  to  subordinate  justices  of  gaol  de- 
livery who  worked  with  the  justices  in  eyre.  As  Mr.  Bolland 
says  the  eyre  "  was  little  concerned  with  the  administration  of 
justice ; "  its  business  was  "  to  see  that  every  fact  in  connection 
with  every  sort  of  criminal  trial,  either  before  themselves  or  at 
any  previous  gaol  delivery,  that  might  possibly  furnish  a  reason 
for  somebody  being  amerced,  was  brought  to  their  notice.  .  .  . 
The  Crown  Pleas  division  of  the  eyre  existed  to  fill  the  king's 
coffers  and  not  to  maintain  his  peace"  ^ 

The  eyre  was  thus  useful  to  the  king,  and  was  used  by  him 
as  a  means  to  extort  money ;  but  there  can  be  little  doubt  that, 
for  this  very  reason,  it  tended  to  secure  the  efficiency  of  the  local 
government  As  Maitland  has  said,  '*  a  just  and  regular  inflic- 
tion of  pecuniary  penalties"  was  a  very  effective  means  of 
**  bringing  the  unprofessional  policeman  to  a  sense  of  his 
duties."^  It  was  a  series  of  very  practical  applications  of 
Hobbes'  aphorism  that  it  is  "  the  constant  fear  of  punishment 
which  maketh  men  just"  At  a  time  when  the  law-abiding 
instinct  had  hardly  been  formed  this  constant  fear  of  punishment 
was  the  only  way  of  securing  a  small  modicum  of  justice ;  and, 
even  when  that  instinct  has  been  formed,  the  state  which  tries  to 
dispense  with  this  expedient  will  do  so  at  its  peril.  The  emanci- ' 
pation  by  the  l^islature  in  1906  of  unions  of  workmen  and 
masters  from  some  of  the  sanctions  of  the  common  law  has 
been  followed  by  the  growth  of  a  new  industrial  and  commercial . 
feudalism  as  dangerous  to  the  orderly  development  of  the  state, 
and  as  selfish  and  narrow  in  its  outlook,  as  that  mediaeval 
feudalism  which  the  eyre  and  other  institutions  of  royal  justice 
were  struggling  to  master  during  this  mediaeval  period. 

Naturally  the  efficiency  of  the  eyre,  both  as  a  method  of 
raising  revenue  and  as  a  method  of  securing  the  observance 
of  public  duties,  made  it  an  exceedingly  unpopular  institution. 
The  Cornish  men  in  1233  betook  themselves  to  the  woods  rather 
than  face  the  justices.'  It  came  to  be  an  established  rule  that 
an  eyre  should  not  be  held  more  often  than  once  in  seven 
years;*  and  in  1261  the  county  of  Worcester  declined  to  admit 
the  justices  because  the  seven  years  had  not  elapsed.^  In  the 
fourteenth  century  the  rolls  of  Parliament  attest  its  continued 

1  The  Eyre  of  Kent  (S.S.)  i  xlii-xliii. 

'  Pleas  of  the  Crown  for  the  County  of  Gloucester  xxxiii-icxxiv. 
*  P.  and  M.  i  z8i.  «  This  is  stated  by  Britton  i  3. 

'  F088,  Judges  ii  xga. 
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unpopularity.  In  1348  the  commons  petitioned  that  eyres  and 
"  generals  enquerrez  per  tote  la  terre  "  should  cease.^  In  1362 ' 
the  Commons  asked  for  a  pardon  of  all  the  articles  of  the  eyre 
except  *'  pleas  of  land,  quo  warranto,  treason,  robbery,  and  other 
felonies  punishable  by  loss  of  life  or  member ; "  and  in  1 397  they 
obtained  such  a  general  pardon.' 

We  can  see  in  these  petitions  that  a  distinction  is  being 
drawn  between  the  judicial  and  the  other  business  of  the  eyre ; 
and  there  was  a  reason  for  drawing  this  distinction.  The  rise  of 
Parliament  was  making  the  general  eyre  unnecessary.  The 
king  could  now  get  from  Parliament  any  information  he  desired 
as  to  the  local  government  of  the  country;  and  the  regular 
courts  and  itinerant  justices  acting  under  less  general  commis- 
sions, supplied,  at  least  in  theory,  adequate  remedies  for  the 
wrongs  done  by  private  persons  as  well  as  by  officials.  Thus 
in  1346  the  duty  of  enquiring  into  the  misdeeds  of  sheriffs, 
escheators,  bailiffs  of  franchises,  or  jurors  was  turned  over  to  the 
justices  of  assize.^  General  eyres  ceased  to  be  used  in  the 
course  of  the  first  half  of  the  fourteenth  century.*  "  As  the 
power  of  the  justices  of  assizes  by  many  acts  of  Parliament  and 
other  commissions  increased,  so  these  justices  itinerant  by  little 
and  little  vanished  away."  ^ 

We  shall  see  that,  though  the  courts  held  by  these  justkes  of 
assize  came  to  be  almost  wholly  judicial  tribunals,  they  long 
continued  to  be,  like  the  older  justices  in  eyre,  a  link  between 
the  central  and  the  local  government^  Sir  Thomas  Smith  tells 
us  that  in  his  day  the  judges,  at  the  banning  of  their  circuits, 
were  accustomed,  like  the  older  justices  in  eyre,  to  make  a 
speech  **  Telling  the  cause  of  their  coming,  and  giving  a  good 
lesson  unto  the  people."  ^  Bacon  addressing  the  judges  in  161 7 
before  their  summer  circuits,  said,  "You  must  remember,  that 
besides  your  ordinary  administration  of  justice,  you  do  carry 
the  two  glasses  or  mirrors  of  the  state ;  for  it  is  your  duty  in 

*  R.P.  n  200  no.  4.  *  R.P.  ii  272  no.  32. 

'R.P.  ill  369  no.  77;  they  specify  "trespasses,  misprisions,  negligences  and 
ignorances  and  oUier  articles  of  the  eyre  tending  to  the  fine  or  amercement  of  com- 
munities,  townships  and  individuals  as  well  ministers  of  the  king  as  others ;  **  as 
Pollock  and  Maitland  point  ont,  ii  643-644,  the  ejrre  had  become  a  mere  excuse  for 
extortion,  **  In  1321  a  ward  jury  of  the  dty  of  Lonidon  was  expected  to  recite  aU  the 
crimes  that  had  been  committed  during  the  last  forty-four  3^cars  and  to  know  die 
^ue  of  every  homicide's  chattels.  If  it  disagreed  with  the  coroner's  rolls  it  was 
amerced,  and  yet  it  had  given  the  justices  and  clerks  five  marks,  more  or  less,  for  a 
breakfast." 

*  20  Edward  III.  c.  6. 

*  Dugdale,  Grig.  Jurid.  53 ;  Selden,  notes  on  Hengham  143. 
•Coke,  First  Instit.  293  b.  '  Vol  ivc  i. 

"  De  Repnblica  Anglornm,  Bk.  ii  c  23 ;  this  book  was  written  between  1562 
and  1566,  and  was  first  published  in  1583 ;  for  Smith  and  his  book,  see  voL  iv  Bk.  iv 
Pt.  L  c  I. 
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these  your  visitations  to  represent  to  the  people  the  graces  and 
care  of  the  king ;  and  again,  upon  your  return,  to  present  to  the 
king  the  distastes  and  griefs  of  the  people ; "  ^  and  this,  as  he 
pointed  out,  made  "  the  government  more  united  in  itself." ' 
The  judges  of  assize  held  this  position  all  through  the  sixteenth 
and  the  earlier  half  of  the  seventeenth  centuries.  Even  in  the 
latter  half  of  the  seventeenth  century  the  government  gave  them 
instructions  as  to  matters  to  be  attended  to  on  their  circuits,* 
and  presumably  they  were  expected  to  report  upon  these  matters 
on  their  return. 

The  Commission  of  Trailbaston,^ 

This  was  a  commission  issued  to  certain  persons  directing 
enquiry  as  to  persons  who  disturbed  the  peace,  who  maintained 
malefactors,  and  who  perverted  the  course  of  justice  by  ill-treating 
jurors.  It  dates  from  an  ordinance  of  1304,*  and  not  from  the^ 
statute  of  Rageman  (1276)  supplemented  by  the  Statute  of 
Northampton  (1329);*  and  it  was  in  the  nature  of  a  general 
commission  of  oyer  and  terminer,  i.e.  a  commission  to  hear  and 
determine  certain  crimes  and  trespasses.  But  it  was  something 
more  than  a  mere  commission  of  oyer  and  terminer,^  as  apparently 
these  justices  entertained  suits  between  party  and  party.*  Mr. 
Pike  •  considers  that  **  the  court  of  the  justices  of  Trailbaston 
was  ...  a  connecting  link  between  the  ordinary  courts  of 
justices  of  oyer  and  terminer  and  the  court  of  the  justices  in 
Eyre.  .  .  .  The  ordinary  functions  of  a  court  of  oyer  and 
terminer  .  .  .  were  to  hear  and  determine  particular  offences 
and  trespasses.  The  court  of  Trailbaston  seems  to  have  had  in 
addition  some  sort  of  general  jurisdiction  in  actions  between 
party  and  party  .  .  .  though  there  is  nothing  to  show  that  this 
jurisdiction  extended  beyond  cases  of  trespass."  On  the  one 
hand  they  are  sometimes  classed  with  the  justices  in  eyre,  being 
mentioned   by  Parliament   in   the  petitions  which  are  directed 

^Spedding,  Letters  and  Life  of  Bacon  vi  211;  cC  his  speech  in  the  Star 
Chamber  in  1617,  ibid  302-303 ;  S.P.  Dom.  1631-1633  535,  ccxxxii  42,  gives  some 
notes  of  matters  of  political  interest  which  the  judges  were  to  look  to  when  they 
went  on  circuit. 

'  Spedding,  op.  cit.  vi  303 — **  The  judges  at  their  return  meet  at  Sergeant*s  Inn, 
and  there  thev  make  up  their  accounts,  and  then  they  relate  their  proceedings  to 
the  King  and  his  Chancellor,  and  so  make  it  all  one  piece.** 

'Lutterell's  Diary  i  169  (i68z-i682);  ibid  ii  26  (1691),  492  (1692). 

«Coke,  Fourth  Instit.  z86;  Foss,  Judges  iii  28.36;  VinogradofT,  Oxford  Studies 
voL  vi  no.  xi  73-79 ;  the  term  seems  to  have  been  a  popular  one ;  it  applied  originally 
to  the  offenders — persons  carrying  sticks ;  in  1307  we  meet  the  expression,  **  Pleas 
of  trailbaston  "  in  two  writs,  Y.B.  14, 15  Ed.  III.  (R.S.)  xxxvi-xlii. 

^  H.  M.  Cam,  Vinogradoff,  Oxford  Studies  vol.  vi  no.  xi  74  n.  2. 

*2  Edward  III.  c.  7;  Y.B.  14,  15  Ed.  III.  xxxviii-xxxix. 

^  See  below  274  for  this  commission. 

•Y.B.  14,  15  Ed.  III.  (R.S.)  xxxvi.  » Ibid. 

VOL.  I.— 18 
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against  die  justices  in  eyre.^  On  the  other  hand  they  are 
classed  by  Coke  with  cominisnons  of  oyer  and  terminer.'  In 
Coke's  time  they  had  long  ceased  to  exist'  Their  historical 
importance  is  that  indicated  by  lir.  Pike.  They  are  the  con- 
necting link  between  the  justices  in  eyre  and  the  justices  of  oyer 
and  terminer. 

2.  The  Commissions  of  more  permanent  importance. 

The  Commission  of  Oyer  and  Terminer} 

This  was  a  commission  addressed  to  certain  of  the  king^s 
justices  and  others  directing  them  or  any  two  or  three  of  them 
to  enquire  concerning  certain  crimes  committed  in  certain  counties 
^  eaque  omnia  audiendum  et  terminandum.''  These  commissions 
might  be  either  general,  to  enquire  into  all  crimes  committed 
within  the  area  of  the  commission ;  or  special,  to  enquire  into  a 
particular  case,  or  in  a  particular  place,  or  into  certain  specified 
crimes.^ 

The  Commission  of  Gaol  Delivery} 

This  was  a  much  narrower  commission  than  the  commission 
of  oyer  and  terminer.^  It  was  addressed  to  certain  persons 
directing  them  to  deliver  the  gaol  of  a  certain  place  and  to  try 
the  prisoners  thereia  In  Edward  I.'s  reign  a  royal  judge  was 
often  not  on  the  commission ;  in  fact  in  1292  the  commissioners 
of  oyer  and  terminer  were  directed  to  enquire  into  the  misdeeds 
of  the  commissioners  of  gaol  delivery.^  But  in  later  times  the 
differences  between  this  commission  and  that  of  oyer  and 
terminer  became  very  slight ;  *  and  there  was  not  as  a  rule  any 
reason  for  distinguishing  between  them,  because  as  we  shall  see,^® 
both  commissions  were  in  practice  executed  by  the  same  person. 

T/u  Commission  of  the  Peace. 

The  judges  of  the  court  of  King's  Bench,  together  with  other 
dignified  oflicials,  and  the  judges  of  all  the  other  courts  of  common 
law  in  their  several  courts,  were  also  ex  officio  justices  of  the 

^  R.P.  ii  305  no.  2Z,  "  qu'il  ne  grante  en  nulle  partie  du  Roialme  Eire  ne  Trail- 
baston  durante  la  gaerre  .  .  .  IbrB  en  horrible  cas;**  R.P.  iii  24,  no.  zoz;  Y.B. 
a  Ed.  IIL  Trin.  pL  15  (quoted  Y.B.  14,  15  Ed.  III.  (R.S.)  xxxvi),  they  were  said  to 
be  in  a  certain  case  "  come  Justices  in  Eire; "  Coke,  Second  Instit  540  said,  **they 
in  the  end  had  such  authority  as  justices  in  Eyre." 

>  Fourth  Instit.  z86. 

*  Second  Instit.  540;  their  declension  is  ascribed  by  Coke  to  the  fact  that  writs 
of  error  lay  from  them  to  the  King's  Bench. 

<  App.  XXIII.  C.  »  Coke.  Fourth  Instit.  163 ;  Hale,  P.C.  ii  10-31. 

*  App.  XXIII.  D.  7  P.  and  M.  i  179 ;  ii  642.  «  R.P.  i  86  no.  3a 

*  Stephen,  H.C.L.  i  Z06-107.  i«  Below  280. 
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peace.*  Thus  it  happened  that,  when  the  work  of  these  com- 
missions of  oyer  and  terminer  and  gaol  delivery  came  to  be 
done  almost  entirely  by  the  judges  of  the  common  law  courts, 
these  judges  had,  in  addition  to  their  other  powers,  the  powers 
given  by  this  commission.  But,  though  it  thus  came  to  be 
technically  true  to  say  that  these  justices  had,  in  addition  to 
their  other  powers,  the  powers  given  by  the  commission  of  the 
peace,  it  is  not  a  fact  of  much  importance ;  because  the  powers 
given  by  the  commission  of  the  peace  did  not  materially  add  to 
the  powers  conferred  upon  them  both  by  their  other  commissions 
and  by  statute.' 

The  Commission  of  Assize. 

The  foregoing  commissions  conferred  upon  the  commissioners 
a  criminal  jurisdiction,^  The  commission  of  assize  conferred 
upon  them  a  Hn^it^  civiQurisdiction.  JPut,  ifi  urdw  tO  B^gpiain 
jurisdichtm  was,  it  is  necessary  to  make  a  short 
digression,  and  explain  the  meanings  attached  to  the  word 
•*  Assize  "  in  the  twelfth  century.  The  subsequent  history  of  the 
word  will  show  us  that  this  commission  came  to  be  the  most 
important  of  all  these  commissions,  because  the  commissioners 
of  assize  gradually  got  all  and  more  than  all  of  the  powers  con- 
ferred by  the  other  commissions. 

The  word  **  Assisa  "  ^  means  originally  the  sitting  of  a  court 
or  assembly.  It  then  comes  to  denote  the  things  done,  the 
enactments  passed,  at  such  a  court  or  assembly.  Thus  we  speak 
of  the  Assize  of  Clarendon,  or  the  Assize  of  Northampton. 
Certain  of  these  enactments  in  Henry  II.'s  reign  introduced  a 
new  procedure  for  the  trial  of  questions  as  to  the  ownership  or 
possession  of  lands  held  by  free  tenure.*  The  Grand  Assize* 
introduced  this  new  procedure  for  the  determination  of  questions 
of  ownership ;  the  possessory  assizes  for  the  determination  of 
questions  of  possession.  These  possessory  assizes  ^  were  three 
in  number.  The  assize  of  novel  disseisin  provided  for  the  trial 
of  the  question  whether  A  has  disseised  or  dispossessed  B  of  his 
freehold ;  the  assize  of  mort  d'ancestor  for  the  trial  of  a  dispute 
as  to  who  is  the  heir  of  the  person  last  seised  of  a  given  estate 

^  Bacon,  Use  of  the  Law,  Works  (Ed.  Spedding)  vii  476;  Bl.  Comm.  i  358. 

'  Mr.  Turner  points  out,  Encyclopaedia  of  EngUsh  Law  iii  79  that  *'all  justices 
of  assize  and  gaol  delivery  were  m  the  commission  of  the  peace  within  the  precincts 
of  their  courts,  just  as  all  judges  of  the  King's  Bench  were  €x  officio  in  the  commis- 
sion of  the  peace  for  all  counties.  At  the  present  time  all  judges  of  the  Supreme 
Court  of  Judicature  are  specially  named  in  the  commission  of  the  peace  for  each 
county." 

*  Jacob's  Law  Dictionary,  sub.  voc.  Assisa;  Maitland,  Justice  and  Police  152-153. 
^  Above  47 ;  below  327-529 ;  vol.  ii  Bk.  iii  c  2 ;  vol  iii  c.  x  §  i. 

•  Below  327-329. 

'  P.  and  M.  i  124-128 ;  for  their  forms  see  App.  IIL 


276        COMMON  LAW  JURISDICTION 

of  inheritance ;  the  assize  of  darrein  presentment  for  the  trial  of 
a  dispute  as  to  who  was  last  seised  of  the  right  to  present  to  a 
vacant  living.  In  addition  there  was  the  Assize  Utrum  to 
determine  whether  land  was  held  by  some  one  of  the  lay  tenures 
or  by  a  spiritual  tenure,  i.e.  in  frankalmoin.^ 

The  commission  of  assize  was  a  commission  addressed  to 
certain  persons  authorizing  them  to  try  the  possessory  assizes  in 
certain  counties  named  in  the  commission.  It  thus  conferred  a 
very  limited  civil  jurisdiction.  But  the  trial  of  these  cases  often 
involved  difficult  questions  of  law — more  difficult  questions  than 
those  which  emerged  in  the  trial  of  ordinary  criminal  cases.  For 
this  reason,  one  at  least  of  these  commissions  was  usually  a 
royal  judge.  As  the  law  tended  to  become  more  elaborate,  the 
need  to  employ  professional  lawyers  to  do  the  work  not  only  of 
the  commission  of  assize,  but  also  of  the  other  commissions, 
came  to  be  generally  recognized  One  expedient  adopted  was 
to  give  to  these  commissioners  of  assize  the  powers  given  by 
the  other  commissions,^  and  another  was  to  add  to  their  powers 
by  statute.*  Thus  the  judges  of  assize  came  to  exercise  a  power 
very  little  inferior  to  that  exercised  by  the  courts  of  common 
law ;  and  the  courts  which  they  held  came  to  be  called  "  the 
Assizes."  We  still  speak  of  "the  Assizes"  in  this  sense,  though 
the  old  possessory  assizes  were  falling  out  of  use  in  the  sixteenth 
century,  and  have  been  abolished  since  1833.* 

These  developments  of  the  powers  of  the  judges  of  assize 
will  form  the  subject  of  the  following  section. 

The  Process  by  which  the  Courts  held  by  the  Itinerant  Justices 
became  Integral  Parts  of  the  System  of  Common 

Law  Jurisdiction 

• 

This  was  a  long  and  somewhat  complicated  process.  I  shall 
discuss  it  under  the  following  heads  :  (i)  The  growth  of  the 
practice  of  regularly  issuing  the  commissions  at  definite  times ; 
(2)  The  nisi  prius  system  ;  (3)  The  predominant  position  assumed 
by  the  justices  of  assize;  (4)  The  relation  of  the  justices  of 
assize  to  the  common  law  courts;  (5)  The  legal  and  political 
results  of  the  circuit  system. 

(i)  The  growth  of  the  practice  of  regularly  issuing  the  com- 
missions at  definite  times. 

The  sections  in  the  Charters  of  121 5  and  12 17,  which  pro- 

^P.  and  M.  i  ia3-Z24;  for  the  form  see  App.  II.;  for  tenure  in  frankalmom 
see  vol.  iii  c.  i  §  3. 

'  Below  280.  '  Below  279. 

*3,  4  William  IV.  c.  27  §§  36,  37. 
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vided  for  the  circuits  of  justices  to  take  the  possessory  assizes, 
give  us  the  impression  that  the  commission  of  assize  was  then 
r^ularly  issued  at  definite  times.^  But  this  impression  is  false, 
as  the  clauses  of  the  Charter  were  not  in  fact  observed.  Mr. 
Turner  has  pointed  out  that  in  practice  a  special  commission  of 
assize  was  issued  on  the  application  of  each  person  who  wished 
to  proceed  in  this  way.  "  No  justices,"  he  says,  "  were  sent  into 
the  counties  to  take  all  the  assizes  which  might  be  brought 
before  them,  but  special  commissions  were  granted  to  justices 
to  take  particular  assizes."^  Hundreds  of  these  commissions 
were  issued  annually  in  the  latter  years  of  Henry  HI.'s  reign  ;* 
and  an  ordinance  of  1259,  which  provided  that  commissions  to 
try  assizes  and  other  cases  should  only  be  issued  to  certain 
named  persons,  all  of  whom  were  professional  lawyers,  seems  to 
show  that  these  commissions  were  not  always  issued  to  the 
most  competent  persons.*  But  towards  the  end  of  Henry  HL's 
reign  general  commissions  began  to  be  issued — though  it  was 
still  apparently  necessary  that  separate  letters  patent  should  be 
issued  to  allow  the  justices  to  take  each  assize.^  In  1272,  the 
first  year  of  Edward  I.'s  reign,  a  new  ordinance  originated  the 
regular  circuits  of  these  justices.  The  country  was  divided  into 
groups  of  counties,  and  to  each  group  two  justices  were  assigned 
to  take  the  "  Assisae,  jurata  et  certificationes."  •  It  was  enacted 
in  1285  that  these  assizes  should  be  taken  three  times  a  year;^ 
and  in  1330  it  was  again  provided  that  they  should  be  tstken 
three  times  a  year,  or  more  often  if  need  be.* 

As  it  was  with  the  commission  of  assize,  so  it  was  with  the 
commissions  of  Oyer  and  Terminer  and  Gaol  Delivery.  They 
were  at  first  very  irregularly  issued.  The  king  could  issue  them 
as  he  pleased ;  and  he  was  accustg{ned  to  issue  them,  at  the  suit 
of  private  persons,  to  commissioAers  who  were  acting  in  concert 
with  the  petitioners.  Parliament  protested  against  the  injustice 
so  caused ;  *  and  statutes  were  passed  to  ensure  that  the  justices 

^For  the  clause  in  the  Charter  of  1215  see  above  56  n.  7;  the  Charter  of 
Z2I7  §  13  provided  for  a  circuit  once  a  year ;  it  further  provided  that,  **  Ea  quae 
in  illo  adventu  suo  in  comitatu  per  justitiarios  praedictos  aa  dictas  assisas  capiendas 
missos  terminari  non  po^sunt,  per  eos dem  terminentur  alibi  in  itinere  suo,  et  ea  quae 
per  eosdem,  propter  difficultatem  aliquorum  articulorum,  terminari  non  possunt, 
referantur  ad  justitiarios  nostros  de  banco  et  ibi  terminentur,'*  §  14. 

'  Encyclopaedia  of  English  Law,  sub.  voc.  Circuits  and  Astinet  iii  76. 

•Ibid. 

*  Bracton's  Note  Book  t  20 ;  this,  as  Maitland  says,  ^loks  like  an  attempt  of 
the  baronial  council  to  linut  the  king's  power  of  appointing%iyone  whom  he  pleases, 
to  act  as  justice  for  this  occasion  only,  an  attempt  prophetic  of  future  statutes ; "  for 
other  instances  of  similar  orders  see  Encyclopaedia  of  English  Law  iii  76. 

•Ibid  iii  76-77.  'Ibid  77. 

^  13  Edward  I.  St.  i  c.  30.  "4  Edward  III.  c.  2. 

•  Stephen,  H.C.L.  i  107-110. 
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of  assize  or  the  justices  of  either  bench  diould  always  be  on 
these  commissions.^  Thus,  although  the  king  did  not  abandon 
his  right  to  issue  these  commissions  on  special  occasions,^  they 
were  generally  issued  on  the  occasions  upon  which  the  justices 
of  assize  travelled  round  the  country,  and  these  justices  were 
always  among  the  commissioners.  We  shall  now  see  that  by 
this  time  the  civil  jurisdiction  of  the  justices  of  assize  had  been 
largely  extended  by  the  legislature. 

(2)  The  nisi  prius  system. 

The  phrase  *'  nisi  prius "  is  used  by  Bracton.  He  explains 
that  the  justices  in  Eyre  were  accustomed  to  order  that  all  cases 
in  the  court  of  Common  Pleas  originating  in  the  county  in  which 
they  were  making  their  circuit,  should  be  adjourned  before 
themselves;  but  that,  as  their  coming  might  be  hindered  for 
divers  causes,  a  day  in  the  Common  Pleas  was  always  given  to 
the  parties  by  the  judges  of  the  court  *'  nisi  justitiarii  itinerantes 
prius  venerint  ad  partes  illas."  *  But  the  origin  of  the  modem 
nisi  prius  system  is  a  clause  of  the  Statute  of  Westminster  IL 
(1285),*  which  applied  the  practice  mentioned  by  Bracton  to  the 
circuits  of  the  justices  of  assize,  in  such  a  way  that  it  gave  them 
a  general  jurisdiction  over  civil  cases  b^^n  in  the  courts  of 
Common  Pleas  or  King's  Bench.  In  substance  the  statute  pro- 
vided that  for  holding  mquisitions  into  minor  trespasses^  and  for 
the  trial  of  pleas  begun  in  either  of  the  Benches,  a  day  andjjace 

tin  shouiQ  De  appointed  in  the  county:  that  sucTicases 
should  not  be  determined  i*^  ^^**  fUnch^  unless  the  ju^ge^  of 
assize  failed  to  come  into  the  county  to  try  th^m ;  anr^  tKaf 
these  jucfees  of  a33iAg""§fioujfi  *^  '*  two  ^^r,m  jiij^tices  "  that  is. 
two  of  the  judges  of  the  courts  of  King's  Bench  or  Common 
Fleas.  In  all  these  cases  the  ^j^heriflf  was  r^jrected  to  summon 
^hy  ^ufors  tp  Westminster  om^  "  "^^^  prius"  the  justices"ol  assfee 
first  came  into  the_county.^     This  scheme  was  further  enforced 

>  27  Edward  I.  St  z  c  3 ;  2  Edward  III.  c.  2 ;  4  Edward  III  c  2 ;  ct  Reeves, 
H.E.L.  ii  82,  86,  87,  188,  301. 

'  Above  274  n.  5 ;  in  lact,  as  Professor  Bald^^-in  points  out,  Select  Cases  before 
the  Council  (S.S.)  xxx,  Ixxv,  during  the  thirteenth  and  the  greater  nart  ci  the 
fourteenth  century  the  Council  generally  did  net  hear  cases,  but  referrea  them  to  a 
commission  of  Oyer  and  Terminer. 

'*'Bene  poterit  iter  multipliciter  impediri,  revocari,  vel  suspend!,  et  node 
semper  dabitur  dies  partibus  a  justitiariis  de  banco,  sub  tali  conditione,  nisi  justitiarii 
itinerantes  prius  venerint  ad  partes  iUas,  et  quo  casu  semper  remanebunt  plactta 
ilia  in  banco  quosque  iter  inceptum  foerit,**  f.  no;  cf.  f.  352  for  a  similar  nisi  prius 
clause  in  an  essoin  de  malo. 

^  13  Edward  I.  St.  i  c.  30. 

*  For  this  clause  in  the  statute,  and  the  judicial  writ  to  the  sheriff  to  summon 
the  jury  see  App.  XXIII.  B ;  the  procedure  for  summoning  the  jury  is  thus  described 
in  tne  King  v.  Edmonds  (1821)  4  B.  and  Aid.  at  p.  479 — '*  There  have  always  .  .  . 
been  two  successive  processes  to  enforce  the  attendance  of  the  jury.    First  a  venire 
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in  1299.^  In  1 318  it  was  extended  to  all  pleas  of  land  ;'  and 
in  1328  it  was  provided  that  such  pleas  of  land  should  be  tried 
at  nisi  prius  at  the  suit  not  only  of  the  demandant  but  also  of 
the  tenant'  In  1340^  it  was  provided  that  cases  b^[un  in  the 
King's  Bench  could  be  tried  at  nisi  prius  by  a  justice  of  the 
Common  Pleas  and  vice  versa ;  and  that  all  pleas  begun  in  either 
of  the  Benches  could  be  tried  at  nisi  prius  by  the  Chief  Baron  of 
the  Exchequer  "  if  he  be  a  man  of  the  law,"  or  by  the  justices  of 
assize,  provided  they  were  judges  of  one  Bench  or  the  other,  or 
king's  Serjeants.  The  result  was  that  all  civil  cases  begun  in 
the  court  of  King's  Bench  or  Common  Pleas  could  be  heard, 
either  by  the  justices  of  assize  (provided  that  they  were  judges 
of  one  Bench  or  the  other  or  king's  Serjeants),  or  by  the  judges 
of  these  two  courts  sitting  to  hear  cases  at  nisi  prius,  or  by 
the  Chief  Baron  of  the  Exchequer  if  '*a  man  of  the  law"  and 
specially  commissioned  to  try  cases  at  nisi  prius. 

Later,  this  nisi  prius  system  was  extended  in  two  directions. 
In  the  first  place  it  was  extended  from  actions  begun  in  either  of 
the  two  Benches  to  common  pleas  begun  in  the  court  of  Ex- 
chequer. In  this,  as  in  other  respects,  the  court  of  Exchequer 
was  not  originally  in  quite  the  same  position  as  the  other  two 
common  law  courts.  Though  the  Barons  of  the  Exchequer,  if 
they  were  **  men  of  the  law  "  could  act  as  justices  of  assize  and 
hear  cases  at  nisi  prius,  common  pleas  begun  in  the  Exchequer 
would  not  be  heard  by  these  justices  at  nisi  prius  unless  a  special 
commission  was  issued  for  that  purpose.  It  was  not  till  1 839  ^ 
that  the  necessity  for  this  special  commission  was  dispensed  with. 
In  the  second  place  this  nisi  prius  system  was  adapted  to  the  trial 
of  criminal  cases.  If  a  man  was  indicted  in  a  county,  and  the 
indictment  was  removed  by  writ  of  certiorari  into  the  King's 
Bench,  the  case  might  be  sent  K>  be  tried  before  the  justices  of 
assize  in  any  other  county  as  a  nisi  prius  record.*  It  was  often 
desirable  to  remove  cases  in  this  way  to  the  courT^nf  y^inp*s 
Rpch  if  a  fair  trial  could  not  be  had  in  the  coun^  ;  but  it  would 
have  delayed  the  business  of  the  court  of  King's  Benj 
been  necessary  to  try  alFsuc£  cases  tHereT 

returnable  in  the  court  above.  ...  To  this  process  the  sheriff  forncerly  made  an 
actual  return  of  the  names  of  jurors  as  summoned,  but  the  jurors  themselves  did 
not  appear.  This  therefore  was  followed  by  a  second  process  .  .  •  this  process  is 
still  issued  in  its  primitive  and  unqualified  form  for  trials  at  Bar ;  but,  for  trials  at 
nisi  prius,  it  contains  a  clause  .  .  .  qualifying  the  command  for  their  attendance  in 
the  court  above,  in  case  the  Justices  of  Assize  shall  before  the  day  appointed,  come 
into  the  county ; "  cf.  Forsyth,  Trial  by  Jury  169- i7i. 

1 27  Edward  I.  St  z  c  4.  *  la  Edward  II.  St.  i  c  3. 

>a  Edward  III.  c  16.  *  14  Edward  III.  St  i  c.  16. 

•  2,  3  Victoria  c  22. 

*Hale,  P.C.  ii  39-41;  further  powers  to  pursue  this  course  were  given  by 
6  Henry  VIII.  c  6. 
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That  tihis  nisi  ptju^^s  systen^  was  an  enormous  relief  to  liti^nts 
and  jurors  is  obvious.  They  were  saved  the  expense  and  trouble 
of  a  toilsome  journey  to  Westminster.^  It  was  also  a  relief  to 
the  courts  of  common  law.  In  Edward  II. 's  reign,  before  the 
nisi  prius  system  was  fully  developed,  it  had  been  necessary  to 
create  two  divisions  of  the  court  of  Common  Pleas,  one  of  which 
was  employed  in  hearing  the  trial  of  issues  which  in  later  days 
would  have  been  tried  in  the  country  at  nisi  prius. ^  In  fact,  i 
think  it  may  be  said  that  it  was  only  by  the  help  of  this  system 
that  the  extreme  centralization  of  justice  which  resulted  from  the 
decline  of  the  local  courts  was  made  bearable. 

(3)  The  predominant  position  assumed  by  the  justices  of 
assize 

We  have  seen  that  the  justices  of  assize  were  always  on  the 
commissions  of  Oyer  and  Terminer  and  Gaol  Delivery ; '  that  the 
justices  always  included  some  of  the  judges  of  the  two  Benches 
and  the  Exchequer  ;  and  that,  by  virtue  of  the  nisi  prius  system, 
they  exercised  a  jurisdiction  practically  co-extensive  with  that 
exercised  by  the  courts  of  common  law.  It  is  obvious  that  it 
was  only  a  professional  lawyer  who  was  competent  to  exercise 
this  lai^  jurisdiction.  Thus,  although  certain  of  these  commis- 
sions continued  to  be  issued  to  laymen  as  well  as  lawyers,  it  was 
the  lawyers  who  did  the  work,  because  they  alone  were  compet^t 
to  do  it  This  fact  was  recognized  by  a  clause  in  the  commis- 
sions of  Oyer  and  Terminer  and  Gaol  Delivery  which  rendered 
their  presence  necessary  at  all  meetings  of  the  court*  The  pro- 
fessional lawyers  in  course  of  time  came  to  represent  the  court 
for  all  purposes,  and  entirely  ousted  the  amateurs.^  We  shall 
see  that,  in  the  case  of  the  justices  of  the  peace,  a  similar  clause 

^As  to  this  see  Y.B.  8  Ed.  II.  (S.Sy  xvi-zxi;  moreover  the  character  of  the 
service  made  persons  wiUiii|f  to  pay  sherifis  haxxlsomely  to  avoid  it,  aod  so  increaaed 
their  illicit  p^qoisites,  see  ibid  xi>xiii  and  the  statutes  there  cited. 

« Y.B.  3,  4  Ed.  II.  (S.S.)  xxiv-wviii. 

•Above  277-278, 

*  The  fionn  nms,  ^  Sciatis  quod  assignavimus  vos  et  ties  vestrnm,  quontm 
aliquem  vestmm  vos  pnefatos  (then  follow  the  names  of  the  judges)  onom  esse 
volonms ;  **  hence  the  professional  judges  were  said  to  be  of  the  "  qooram ; "  we 
shall  meet  this  expression  again  in  <iealuig  with  the  justices  of  the  peace,  bdow  290. 

'"For  centaries  the  truils  of  offences  under  such  commissions  (Oyer  and  Ter- 
miner) .  .  •  have  been  held  before  a  single  judge,  and  the  proceedings  are  neverthe- 
less represented  00  the  record  as  taking  place  not  before  the  judge  but  before  the 
other  judges  sitting  under  the  commission.  Now,  this,  we  apprdiend,  must  have 
proceeded  on  the  ground  that,  winie  tiie  whole  body  of  justices  named  in  the  com- 
mission  constituted  the  court  dT  Oyer  and  Terminer,  cadi  judge  sitting  under  it  repre- 
sented the  court ;  so  that  whatever  took  place  before  the  sin^e  judge  was  considered 
as  done  constructively,  before  the  whole  court,**  Leversoo  v.  the  Queen  (1869)  L.R. 
4  Q.B.  at  p.  403  fur  Cockbum,  C.J. ;  see  also  ibid  at  p.  405  where  he  states  that  it 
was  the  invariable  practice  that  no  lay  member  of  the  court  took  part  in  the  proceed- 
tngs ;  in  Edward  Ii.*s  reign  a  knight  usually  sat  with  the  judge  at  nisi  prius,  Y.B. 
3,  4  Ed.  II.  (as.)  xxviiu 
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in  their  commission  was  evaded,  and  that,  in  consequence,  pre- 
cisely the  opposite  result  was  reached.^ 

Though  these  justices  of  assize  were  in  practice  the  juclgesl 
of  the  common  law  courts,  though  they  exercised  a  jurisdiction 
almost  as  lai^e  as  that  exercised  by  these  judges,  they  acted  on 
circuit,  not  by  virtue  of  their  position  as  judges,  but  by  virtue  of 
their  temporary  commissions.  But,  as  in  fact  these  commissions 
were  regularly  issued,  the  courts  which  sat  by  virtue  of  them  were 
as  permanent  as  the  courts  of  common  law.  As  the  theoretically 
temporary  character  of  these  courts  sometimes  caused  practical 
inconvenience  it  was  provided  in  1547^  that  prisoners  found 
guilty  by  a  justice  acting  under  one  commission  could  be  sentenced 
by  a  justice  acting  under  another  commission ;  and  similarly  that 
actions  b^un  before  a  justice  acting  under  one  commission  could  J 
be  continued  by  justices  acting  under  another. 

(4)  The  relation  of  the  justices  of  assize  to  the  common  law 
courts. 

Under  the  nisi  prius  system  the  relations  of  the  justices  of 
assizeHS^the  common  law  courts  had  always  been  very  close, 
ifle  extent  ot  their  powers^ouid  De  interpreted  bv  the  jCipg's 
B6hch  or  Common  rieas ;  ^  and  cases  of  difficulty  could  always 
be  adioumed  into  the  Common  Pleas.*  ^"Moreover,  when  the 
iu3q|^  were  sitting  at  nisi  prius  to  hear  cases  begun  in  either  of  ^ 
the  Benches,  they  for  all  purposes  represented  thfe  court  in  whjgh 
the  action  had  been  b^un.  A  trial  at  nj3T"pn"us  was  in  all  re- 
sfiects  equivalent  to  a  trial  before  the  full  Bench — hence  the  say- 
ing **  the  day  at  nisi  prius  and  the  day  in  banc  are  in  consideration 
of  law  the  same."  *  As  Willes,  J.,  said,*  the  judges  at  nisi  prius 
'*  act  in  all  points  touching  the  trial  and  its  incidents  as  and  for 
the  court  from  which  the  record  comes.  .  .  .  The  postea,^  or 
record  of  the  proceedings  before  them,  stands  in  the  place  of  the 
record  of  the  proceedings  at  bar  before  the  superior  court  in  which 

'  Below  990. 

'  z  Edward  VI.  c.  7  §  5 ;  Reeves,  H.B.L.  iii  473-474. 

'See  Y.B.  zi,  12  Ed.  III.  (R.S.)  620  where  the  court  of  Common  Pleas  adjudi- 
cated upon  the  powers  of  a  judge  sitting  at  nisi  prius;  cf.  Y.B.  Z7  Ed.  III.  (R.S.) 
276. 

*  Above  277  n.  z ;  Z3  Edward  I.  St.  z  c.  30;  ct  Y.B.  3,  4  Ed.  II.  (S.S.)  35. 

*  ^  When  Nisi  Prius  is  granted,  a  day  will  be  given  to  the  parties  in  the  Com- 
mon Bench  unless  the  justice  comes  into  the  county ;  therefore,  if  the  justice  does 
come  into  the  county,  the  defendant  has  not  a  day  in  court.  And,  moreover,  if  the 
defendant  makes  de&ult  in  the  county,  the  defiatult  there  will  be  adjudii^ed  to  be  a 
de&ult  here,  for  all  is  adjudged  to  be  one  day,"  Y.B.  20  Ed.  iii.  (R.S.)  i  340  pir 
Willonghby,  J. ;  cf.  Y.BB.  4  Ed.  II.  (S.S.)  Z28>^ Staunton,  J. ;  zz,  za  Ed.  III.  (R.S.) 
338 ;  the  King  v.  Joliife  (Z79Z)  4.  T.R.  at  p.  293  fir  BuUer,  J. ;  Ex  pte.  Fernandez 
(z86z)  zo  C.B.  N.8.  at  p.  57  >#r  Willes,  J. 

*Ex  pte.  Fernandez  (z86z)  zo  C.B.  N.S.  at  p.  44. 

^  The  enrolment  of  the  verdict  with  the  judgment  of  the  court  thereon  was, 
from  its  first  word,  called  the  postea,  Y.B.  3,  4  Ed.  II.  (S.S.)  xxvii. 
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the  action  is  instituted.  Such  postea  is  accepted  as  conclusive 
and  entered  upon  the  record  of  the  court  in  banc ;  and  in  the 
great  majority  of  instances  the  judgment  of  that  court  is  pro- 
nounced as  a  matter  of  course  according  to  the  result  of  the  trial 
before  the  judge  of  assize." 

It  follows  from  this  that  the  rules,  firstly  as  to  the  procedure 
in  error  from  the  courts  held  by  these  justices,  and  secondly  as 
to  obtaining  a  new  trial  were  essentially  similar  to  the  rales 
which  obtained  in  the  two  Benches. 

(i)  In  criminal  cases,  before  1907,  a  writ  of  error  lay  for 
errors  on  the  record,  or  the  judge  might  reserve  a  point  for 
the  consideration  of  the  court  of  Crown  Cases  Reserved*  Since 
1907^  an  appeal  lies  to  the  court  of  Criminal  Appeal  In  civil 
cases,  the  judgment  of  the  justices  of  assize,  being  the  judgment 
of  the  court  from  which  the  nisi  prius  record  came,  a  writ  of 
error  or  a  Bill  of  Exceptions  lay  to  the  court  of  error  from  that 
court.* 

(ii)  The  justices  of  assize  could  always  adjourn  a  case  into 
the  court  from  which  the  nisi  prius  record  came.^  Though  they 
^  could  give  judgment  in  the  case,  they  need  not  do  so ;  and,  if 
they  did  not,  and  the  court  from  which  the  nisi  prius  record 
came  thought  that  there  had  been  irregularity  in  the  proceed- 
ings, it  could  decline  to  proceed  and  leave  the  parties  to  start 
proceedings  afresh.*  In  other  words,  there  was  a  new  trial. 
Normally  judgment  was  entered  by  the  court  from  which  the 
nisi  prius  record  came  on  the  fourth  day  of  the  term  following 
the  trial ;  but,  at  the  beginning  of  the  seventeenth  century,  it 
became  customary  to  allow  a  motion  to  be  made  to  the  court 
within  these  four  days  to  stay  the  entry  of  the  judgment  given 
according  to  the  findings  of  the  jury  at  nisi  prius.  If  the  motion 
was  successful  a  new  trial  was  granted.  The  court  could  not, 
however,  enter  a  verdict  for  the  other  party  without  a  new  trial 
unless  there  had  been  a  special  verdict ;  and  special  verdicts 
were  difficult  to  frame  properly.  To  obviate  this  difficulty,  and 
to  avoid  the  expense  of  a  new  trial,  it  became  the  practice  for 

*  Above  217.  "  7  Edward  VII.  c.  23 ;  above  217-218. 

'Y.B.  16  Ed.  III.  (R.S.)i  234  pet  Dcrworthy  atg,;  "It  is  familiar  learning 
that  upon  a  Bill  of  Exceptions  tendered  at  the  assizes  or  at  nisi  prius  in  town,  judg- 
ment IS  entered  as  a  matter  of  course  in  the^  court  from  which  the  record  comest 
according  to  the  opinion  expressed  at  nisi  prills,  and  the  exceptions  can  only  be  dis- 
cussed in  the  court  of  error  from  that  court,  in  like  manner  as  if  they  were  exceptions 
to  the  opinion  of  the  court  in  banc  upon  a  trial  at  bar,*^  £x  pte.  Fernandex  (x86z)  10 
C.B.  N.S.  at  p.  45  p€r  Willes,  J. 

*  Above  277  n.  i. 

***  If  the  justices  appointed  to  uke  assizes  erred  in  Uking  the  ai«ize  we  will 
not  give  judgment  upon  the  verdict  when  it  is  adjourned  before  us,"  Y.B.  16  Ed.  III. 
(R.S.)  i  an  ptr  HUlary,  C.J. 
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the  judge,  with  the  consent  of  the  parties,  to  give  leave  to  move 
the  court  to  enter  a  verdict  for  the  other  side,  if  they  considered 
that  his  direction  to  the  jury  had  been  erroneous.^ 

(5)  The  I^al  and  political  results  of  the  circuit  system. 

We  have  seen  that,  but  for  this  system,  the  extremely 
centralized  judicial  system,  which  was  the  result  of  the  victory 
of  the  common  law  courts  over  the  older  local  courts,  would 
hardly  have  been  tolerable  either  to  litigants  or  to  jurors.*  This 
system  provided  some  relief  without  any  appreciable  decentraliza- 
tion, and  without  the  two  great  disadvantages  which  decentral- 
ization would  have  entailed. 

The  first  disadvantage  of  too  extensive  a  measure  of  decen- 
tralization would  have  been  the  danger  that  local  differences  in 
the  rules  of  law  substantive  and  adjective  would  have  sprung  up. 
This  would  have  been  a  real  danger  at  a  time  when  difficulties 
in  means  of  communication,  and  difficulties  in  the  diffusion  of 
knowledge,  somewhat  easily  led  to  the  formation  of  local 
customa  It  was,  as  Hale  had  pointed  out,'  met  completely  by 
his  circuit  system.  "  For  those  men  are  employed  as  justices, 
who,  as  they  have  had  a  common  education  in  the  study  of  the 
law,  so  they  daily,  in  Term-time,  converse  and  consult  with  one 
another;  acquaint  one  another  with  their  judgments;  sit  near 
one  another  in  Westminster  Hall,  whereby  their  judgments  and 
decisions  are  necessarily  communicated  to  one  another,  either 
immediately,  or  by  relations  of  others.  By  this  means  their 
judgments,  and  their  administrations  of  common  justice,  carry  a 
consonancy,  congruity,  and  uniformity,  one  to  another :  whereby 
both  the  laws  and  the  administrations  thereof  are  preserved 
from  that  confusion  and  disparity  that  would  unavoidably  ensue 
if  the  administration  was  by  several  incommunicating  hands,  or 
by  provincial  establishments." 

The  second  disadvantage  of  decentralization,  which  was  pre- 
vented by  circuit  system,  was  one  which  would  have  been  felt  at 
all  times,  and  acutely  felt  both  in  the  Middle  Ages  and  right 
down  to  the  end  of  the  seventeenth  century.  The  circuit  system 
helped,  as  Hale  points  out,*  to  prevent  "  factions  and  parties  in  the 
carriage  of  business,  which  would  soon  appear  in  every  cause  of 
moment,  were  the  trial  only  before  men  residing  in  the  counties  ; " 
and  its  efficacy  in  this  direction  was  helped  by  the  rule  that  the 
judges  of  assize  must  not  exercise  their  jurisdiction  in  the 
counties  in  which  they  had  been  born,  or  in  which  they  resided.^ 

'East  RaUway  Co.  v.  Smitherman  (1883).  cited  Thayer,  Evidence  241  n.  i; 
iblin  Railway  Co.  v.  Slattery  (1878)  3  A.C.  at  pp.  1204-1205. 
•Above  280. 

»  Hist,  Com.  Law  (6th  Ed.)  341.  *  Ibid  340-34i- 

•  8  Richard  11.  c.  2 ;  13  Henry  IV.  c.  2 ;  33  Henry  VIII.  c.  24. 
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That  it  did  not  entirely  prevent  factions  and  parties  in  tiie 
Middle  Ages  and  later  we  shall  see ;  ^  but  there  can  be  no  doubt 
that  it  exercised  a  powerful  influence  in  this  direction. 

The  maintenance,  then,  both  of  uniformity  and  impartiality 
in  the  administration  of  the  law  were  the  two  great  legal  advan- 
tages which  resulted  from  the  circuit  system.  Its  chief  political 
advantage  was  that  it  provided  the  central  government  with  a 
means  of  controlling  the  conduct  of  the  local  government,  which 
was  exercised  by  judicial  officers  and  to  a  large  extent  under 
judicial  forms.  We  have  seen  that  the  judges  of  assize  inherited 
some  of  the  old  political  functions  of  the  justices  in  eyre  ;^  and 
these  functions  were  exercised,  like  those  of  their  predecessors, 
under  the  judicial  forms  of  indictment  and  presentment  Obvi- 
ously this  tended  to  strengthen  the  belief,  inculcated  by  many 
mediaeval  lawyers  and  political  philosophers,  that  the  maintenance 
of  a  supreme  law  was  the  great  aim  of  government'  It  is  a 
belief  which  is  a  condition  precedent  for  the  stability  of  any  sort 
of  constitutional  government;  and  the  fact  that  it  was  very 
universally  held  in  the  seventeenth  century  was  of  priceless 
value  to  those  who  fought  the  battle  for  constitutional  govern- 
ment in  that  century.*  That  it  was  then  universally  held  was 
due  in  no  small  degree  to  the  manner  in  which  the  woiicing  of 
the  circuit  system  had  caused  the  idea  of  the  supremacy  of  the 
law  to  be  no  mere  technicality  of  the  lawyers  or  abstraction  of 
the  philosophers,  but  an  article  in  the  political  creed,  and  a  part 
of  the  political  instinct  of  all  Englishmen. 

London  and  the  Circuit  System 

The  fact  that  the  courts  of  common  law  sat  at  Westminster, 
the  fact  that  London  was  a  densely  populated  area,  and  the  fact 
that  the  City  of  London  had  very  extensive  franchises,  made 
special  arrangements  necessary  in  the  application  of  the  circuit 
system  to  London  and  the  county  of  Middlesex.  These  special 
arrangements  were  made  for  the  trial  both  of  civil  and  criminal 
cases. 

(i)  Civil  Cases. 

The  court  of  King's  Bench  supersedes  all  special  commissions 
in  any  county  in  which  it  happens  to  be  sitting.     It  usually  sat 
in  Middlesex.     Therefore  for  a  long  time  after  other  civil  cases 
were  usually  tried  by  a  judge  at  nisi  prius,  Middlesex  cases  were 
tried  at  the  bar  of  the  court  of  King's  Bench.     The  same  rule 
also  held  in  the  case  of  actions  begun  in  the  other  common  la^ 

*  Below  483-485;  vol.  ii  Bk.  iii.  c.  5.  "Above  272-273. 

•Vol.  H  Bk.  Hi  cc.  3  and  5.  *Bk.  iv  Pt  L  c.  6. 
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courts.  Great  delay  to  the  business  of  the  courts  ivas  thereby 
occasioned.  It  was  therefore  enacted  in  1 576  ^  that  such  cases 
should  be  tried  at  nisi  prius  by  any  of  the  judges  of  the  three 
courts  of  common  law. 

(2)  Criminal  Cases. 

London  was  by  charter  a  county.  The  Lord  Mayor,  the 
Recorder,  and  the  Aldermen  were  entitled  to  be  put  upon  all 
commissions  of  Gaol  Delivery,  and  Oyer  and  Terminer  for  the 
City  of  London.  In  practice  they  tried  Middlesex  prisoners 
also.^  In  1834  the  central  criminal  court  was  established'  The 
judges  of  the  courts  of  common  law,  the  Lord  Mayor,  Aldermen, 
Recorder,  and  certain  other  city  officials,  the  Lord  Chancellor 
and  certain  others,  or  any  two  of  them  were  made  the  judges  of 
the  court.  It  was  provided  that  the  crown  could  issue  commis- 
sions of  Oyer  and  Terminer  and  Gaol  Delivery  to  the  judges  of 
the  court  to  try  criminal  cases  arising  in  the  City  of  London,  the 
county  of  Middlesex,  and  certain  parts  of  the  counties  of  Essex, 
Kent,  and  Surrey. 

III.  The  Justices  of  the  Peace 

In  the  courts  of  common  law  and  the  courts  held  by  the 
itinerant  justices  was  vested  almost  all  the  common  law  juris- 
diction of  the  country,  civil  and  criminal.  Royal  justice  had 
won  a  complete  victory  over  the  older  local  courts,  communal, 
feudal,  or  franchise.  But  there  was  still  left  to  the  old  courts 
and  the  old  officials — to  the  hundred,  the  tourn,  and  the  sheriff — 
certain  pplice  duties  and  a  criminal  jurisdiction^yer_small 
offences.  Even  these  duties  were  inadequately  fulfilled  mainly 
because  the  organization  and  procedure  of  these  courts  were 
antiquated.  Royal  justice  won  its  final  victory  when,  in  the 
fourteenth  and  fifteenth  centuries,  it  absorbed  almost  entirely 
this  last  remnant  of  their  jurisdiction. 

We  have  seen  that  justices  specially  commissioned  by  the 
crown  had  introduced  all  over  the  country  the  newer  remedies 
and  the  more  effective  procedure  of  the  courts  of  common  law. 
The  same  device  was  used  to  reform  the  police  system  and  the 
petty  criminal  jurisdiction  of  the  older  courts.  They  too  were 
first  controlled  and  then  supplanted  by  persons  specially  com- 
missioned by  the  crown  who  came  to  be  called  the  Justices  of 

^^  1  z8  Elizabeth  c.  za ;  Reeves,  H.E.L.  iii  667,  668. 

l^  *  Stephen,  H.C.L.  i  118.    At  the  trial  of  Elizabeth  Canning  (1754)  19  S.T.  at 

^^  p.  673  some  of  the  aldennen  tried  to  modify  the  sentence  proposed  by  Willet,  C.J., 

r  and  his  sentence  was  only  carried  by  a  majority. 

1  '  4ff  5  William  IV.  c.  36 ;  and  see  Lever  son  v.  Reg.  (1869)  4  Q.B.  394 ;  it  is  a 

*  superior  court  against  which  no  mandamus  will  lie,  The  Queen  v.  the  Justices  oi 
the  Central  Criminal  Court  (1883)  11  Q.B.D.  479. 
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the  Peace.  Successive  statutes  added  to  their  duties,  and  made 
them  in  time  the  rulers  of  the  county.  They  were  efficient 
rulers ;  lor,  m  ihe  seventeenth  century,  Coke  could  say  of  their 
rule  **  it  is  such  a  form  of  subordinate  government  for  the  tran- 
quillity and  quiet  of  the  realm,  as  no  part  of  the  Christian  world 
hath  the  like."  ^ 

To  give  a  full  account  of  the  office  of  the  Justice  of  die 
Peace  would  here  be  out  of  place.  "  Long  ago,"  says  Maitland, 
**  lawyers  abandoned  all  hope  of  describing  the  duties  of  a  justice 
in  any  methodic  fashion,  and  the  alf^bet  has  become  the  one 
possible  connecting  thread." '  All  that  can  here  be  attempted  is 
a  brief  historical  sketch  of  their  rise,  and  their  relation  to  the 
judicial  system  of  the  country.  I  shall  deal  with  this  subject 
under  the  following  heads:  (i)  the  rise  and  general  importance 
of  the  justice  of  the  peace ;  (2)  the  courts  held  by  the  justices  of 
the  peace ;  (3)  their  powers  in  relation  to  the  apprehension  of 
criminals,  and  the  conduct  of  the  preliminary  enquiry  in  criminal 
cases ;  (4)  their  relation  to  the  courts  of  common  law. 

(i)  The  rise  and  general  importance  of  the  justices  of  the 
peace. 

We  have  seen  that  in  Henry  II.'s  reign  the  sheriff  was  the 
ruler  of  the  county,  but  that,  even  then,  the  crown  was  ban- 
ning to  view  his  power  with  suspicion.*  The.  coroner  was 
placed  by  his  side  as  a  check  upon  him.  But  we  have  seen  that 
the  coroner's  office  became  elective.*  Consequently  his  efficiency 
as  a  guardian  of  the  royal  interests  declined.  It  was  seen  that 
it  was  only  justices  appointed  by  and  acting  under  commissions 
from  the  crown  who  were  capable  of  controlling  effectually  the 
working  of  the  local  government  From  many  experiments 
made  in  this  direction,  from  the  last  years  of  the  twelfth  century 
onwards,  there  emerged,  in  the  middle  of  the  fourteenth  century, 
the  justices  of  the  peace. 

In  1 195  Hubert  Walter  the  Justiciar  issued  a  proclamation 
for  the  preservation  of  the  peace.  Knights  nominated  for  the 
purpose  were  to  take,  from  all  aged  fifteen  years  and  upwards, 
the  form  of  oath  contained  in  the  proclamation,  to  the  effect 
that  they  would  aid  the  preservation  of  the  peace  in  certain 
specified  ways.*     These  knights  were  to  receive   all   prisoners 

^  Fourth  Instit  170.  '  Justice  and  Police  84. 

'  Above  50,  66.  *  Above  84. 

ft  **  Quod  omnes  homines  regni  Angliae  pacem  domint  regis  pro  posse  soo  ser- 
vabunt ;  et  quod  nee  latrones  nee  robatores  nee  eorum  receptatores  enint,  nee  in 
aliquo  eis  consentient;  et  quod  cum  hujusmodi  malefactores  scire  potemnt,  illos 
pro  toto  posse  suo  capient  et  vicecomiti  liberabunt,  qui  nullo  modo  deliberentnr 
nisi  per  dominum  regem  vel  capitalem  Justitiam  suam;  et  si  iUos  capere  noo 
poterunt,  eos  ballivis  domini  regis  quicunque  fuerint,  scire  fadunt.    Levato  autem 
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arrested,  and  hand  them  over  to  the  sherifT.  In  them  we  may 
see  the  origin  of  the  keepers  or  conservators  of  the  peace,  who 
are  the  immediate  ancestors  of  the  justices.^ 

During  the  thirteenth  century  knights  were  appointed  not 
only  to  serve  on  the  commissions  of  Assize,  Oyer  and  Terminer 
and  Gaol  Delivery,'  but  also  to  perform  other  specified  duties 
connected  with  the  preservation  of  the  peace.  In  1 264  Simon 
de  Montfort  appointed  custodians  of  the  peace ;  and  the  institu- 
tion was  continued  after  the  close  of  the  civil  wars.'  In  1285 
the  Statute  of  Winchester  *  organized  the  police  system  of  the 
country ;  and,  by  it,  justices  were  assigned  to  receive  the  pre- 
sentments made  by  the  constables  as  to  infringements  of  the 
statute.^  **  Under  Edward  II.  the  writs  and  orders  concerning 
the  custodians  of  the  peace  are  exceedingly  numerous  and  show 
a  slight  progression  in  the  function  of  the  office.  Indeed,  by 
the  close  of  the  reign,  the  business  of  the  conservator  was  taking 
the  form  which  it  was  to  assume  in  the  hands  of  the  justice 
of  the  peace  under  Edward  III."*  In  1327,  the  first  year 
of  Edward  IIL's  reign,  statutory  provision  was  made  for  the. 
appointment  of  conservators  of  the  peace  in  each  county.^  They 
were  given  power  to  punish  offenders  in  1328;*  and  in  1330* 
their  powers  were  enlai^ed.  They  were  to  receive  presentments, 
and  send  those  presented  for  trial  before  the  justices  of  Gaol 
Delivery ;  the  sheriff  and  his  officers  were  not  to  release  such 
persons  by  writ  of  mainprize,  if  not  by  law  mainpernable ;  and 
they  could  punish  the  sheriff  or  his  officers  if  they  infringed  the 
statute.  In  1333,^*  I337i"  and  1343  "  there  was  further  legisla- 
tion confirming  or  enlarging  the  powers  of  the  keepers  of  the 
peace ;  and  in  1 344  persons  assigned  to  keep  the  peace,  to- 
gether "with  other  wise  and  learned  in  the  law"  were  em- 
powered to  hear  and  determine  felonies  and  trespasses.^' 

clamore  insequendi  utlagos,  robatores,  latrones,  aut  eorum  receptaitores,  omnes 
•ectam  iUam  plene  facient  pro  toto  posse  suo ;  et  si  quern  viderint  vel  manifestinn 
foerit  sectam  illam  non  fecitse,  vel  sine  licentia  se  ab  ea  subtraxisse,  eos  tanqoam 
male£actores  ipeos  capient  et  vicecomid  liberabunt,  non  deUberandos  nisi  per  regem 
aut  ejus  capitalem  justitiam,"  Stnbbs,  Sel.  Ch.  264. 

^For  variouf  officials  such  as  coroners,  constables,  and  the  like  who  continued 
to  be  ex-oiiicio  conservators  without  being  justices  of  the  peace  see  BI.  Comm. 
i  338 ;  and  cp.  Lambard,  Eirenarcha  Bk.  i  c.  4 ;  Entick  v.  Carrin|;ton  (1765)  19  S.T. 
at  p.  1061  per  Lord  Camden,  C.J. ;  Blackstone  includes  in  his  list  certain  persons, 
e.g.  the  judges  of  the  King's  Bench,  who  were  ex-offido  justices  of  the  peace, 
alwve  274-275. 

>  Above  274,  280. 

>  Beard,  The  Office  of  Justice  of  the  Peace  in  England,  20,  2Z. 
« 13  Edward  I.  St  2.  »|6. 

•  Beard,  op.  cit.  28.  ^  i  Edward  III.  St  2  c.  x6.  "2  Edward  III  c.  6. 

*  4  EdwEira  III.  c.  2 ;  Beard  points  out,  op.  cit  36,  that  sometimes  commissions 
of  Oyer  and  Terminer  were  issuM  to  the  keepers  of  the  peace,  but  that  this  was  not 
usual. 

"  Beard,  op.  cit  37-38.  » Ibid  39.  "  Ibid  39-40. 

*•  18  Edward  III.  St  2  c.  2. 
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In  1349  came  the  Black  Death,  whidi  swept  off  a  large  part 

of  the  labouring  population  of  the  country.^     The  Ordinance  of 

Labourers  (1349),  and  the  ensuing  statutes,  called  into  existence 

a  new  class  of  oflScials — the  justices  of  labourers.     From  1 349 

to  1 35 1  the  duty  of  executing  these  statutes  was  entrusted  in 

some  cases  to  the  keepers  of  the  peace.^     From  135^  to  1352 

the  experiment  of  jomt  commissions  of  the  peace  and  for  the 

execution  of  these  statutes  was  tried.'     From  1352  to  1359  the 

commissions  were  separated ;  and  finally  in  1 359  the  commissions 

^were  reunited.^     In  1361  ^  there  were  assigned  in  every  county  in 

I  England   ''one  lord  and  with  him  three  or  four  of  the  most 

worthy  in  the  county  with  some  learned  in  the  law^"  to  keep  the 

peace,  to  arrest  and  imprison  offenders,  to   imprison  or  take 

surety  of  suspected  persons,  and  to  hear  and  determine  felonies 

and   trespasses  done  in  the  county;  and  in    1363  th^  were 

ordered  to  hold  their  sessions  four  times  a  year.^     From  about 

^  this  time  they  came  to  be  known  not  as  keepers  or  conservators, 

but  as  justices  of  the  peace  ^ — a  change  in  their  title  which  denotes 

yjiXi  increase  in  their  judicial  powers. 

Henceforward  their  duties — police,  judicial,  and  administrative 
— have  been  continually  added  to  by  the  legislature.  Lambard, 
who  wrote  his  classic  treatise  on  the  justice  of  the  peace  in 
Elizabeth's  reign,^  remarks  *  that  Husey  (who  was  Chief  Justice 
of  the  King's  Bench  in  1485) "  did  thinke  that  it  was  enough  to 
loade  all  the  justices  of  the  peace  of  those  days  with  the  execu- 
tion onely  of  the  statutes  of  Winchester  and  Westminster  for 
robberies  and  felonies ;  the  statute  of  forcible  entries ;  the 
statutes  of  labourers,  vagabonds,  livoy,  maintenance,  embracery, 
and  sheriffs  ;"  and,  he  asks,  "  how  many  justices  thinke  you  now 
may  suffice  (without  breaking  their  backs)  to  beare  so  many,  not 
loads  but  stacks  of  statutes  that  have  since  that  time  been  laid 
upon  them."  The  "loads  and  stacks"  have  been  increasing 
from  that  time  to  this. 

The  number  of  justices  for  each  county  and  their  qualifications 
have  varied  at  different  periods.  A  statute  of  1388  "  fixed  the 
number  at  six  for  each  county,  to  which  number  the  judges  of 
assize  were  to  be  added.  Two  years  later  it  was  raised  to  eight" 
But,   with   the   multiplication   of  their   duties,    their   numbers 

^  For  the  economic  effects  of  the  Black  Death  see  voL  ii  Bk.  iii  c»  5 ;  voL  iii 
c.  I  §  10 ;  for  an  exhaustive  account  of  the  legislation  produced  see  Putnam,  The 
Enforcement  of  the  Statutes  of  Labourers  X349-i359- 

« Ibid  10.13.  •  Ibid  13-15. 

*  Ibid  15.17.  »34  Edward  III.  c  i. 

•  36  Edward  III.  St.  z  c.  12. 

7  They  are  called  Justices  in  36  Edward  III.  St  i  c  12. 
•VoL  iv  Bk.  iv  Pt  I.  c.  I.  •Bk.  i  c  7. 

w  12  Richard  II.  c.  la  "  14  Richard  II.  c  11. 
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increased ;  and  now  no  certain  number  is  iixed.^  As  to  their 
qualifications,  it  was  enacted  in  1389^  that  they  should  be  the 
most  sufficient  knights,  esquires  and  gentlemen  of  the  land  ;  in 
1414^  that  they  ^ould  be  resident  in  their  counties;  and  in 
1439^  that  they  should  have  land  to  the  value  of  ;^20  a  year — a 
property  qualification  which  was  raised  in  1732  ^  to  ;f  100  a  year. 
But  these  qualifications  were  modified  in  1906.  It  is  now 
sufficient  if  they  reside  either  in  the  county  or  within  seven  miles 
thereof,  and  no  property  qualification  is  required.* 

Both  the  justices  of  labourers  ^  and  the  justices  of  the  peace  ^ 
were  entitled  to  wages  payable  out  of  the  fines  inflicted  by  them. 
The  amount  of  the  wages  of  the  justices  of  the  peace  was  fixed 
in  1388  ^  at  4s.  a  day  during  the  time  that  the  sessions  lasted ; 
but,  as  their  number  was  restricted  to  eight  by  the  statute  of 
1390,^^  it  was  thought  that  only  eight  could  claim  these  wages.^^ 
Lambard  tells  us  ^'  that,  when  he  wrote,  the  whole  allowance  was 
sometimes  spent  in  "  defraying  their  common  diet."  In  the  end 
these  payments  became  as  obsolete  as  the  wages  formerly  paid  to 
the  knights  of  the  shire. 

Before  entering  office  they  were  obliged  to  "  take  out,^  tieir 
Dedimus  Potestatem  " — that  is  take  the  oath  of  office  a^^^^tfiy 
certain  fees.^*  L»I!/ 

Their  authority  originally  depended  upon  the  terms  of  their 
commission.  But,  as  succeeding  statutes  added  to  their  duties, 
this  commission  became  exceedingly  confused,  on  account,  as 
Lambard  says,  of  "  the  untoward  huddling  of  things  together 

^  Bl.  Comm.  i  340,  341.  ^  13  Richard  II.  St  z  c.  7. 

•2  Henry  V.  c  4.  *  18  Henry  VI.  c.  11. 

»5  George  II.  c.  18.  *6  Edward  VII.  c  16. 

^  Putnam,  op.  dt.  44-49.  *  12  Richard  II.  c  10.  *  Ibid. 

^^  14  Richard  II.  c.  11 ;  exclusive  of  peers  who  by  this  statute  were  declared  not 
to  be  entiUed  to  wages. 

^^  Webb,  Local  Government,  i  305. 

^'Eirenardia,  Bk.  iv.  c.  2z. 

^'  Webb,  Local  Government  i  303  ;  in  the  seventeenth  century  there  were  often 
complaints  that  justices  neglected  to  perform  this  duty  and  were  therefore  incom- 
petent to  act,  ibid  321 ;  Lambard,  Bk.  i  c.  xo  gives  the  following  version  of  the  oath 
of  the  justices  : — 

'*  Doe  equall  right  to  rich  and  poor, 

as  wit  and  law  extends : 
Give  none  advice  in  any  cause, 

that  you  before  depends : 
Your  Sessions  hold  as  statutes  bid : 

the  forfeits  that  befall 
See  entered  well,  and  then  estreat 

them  to  the  Chequer  all : 
Receive  no  fee,  but  that  is  given 

by  King,  good  use,  or  right : 
Ne  precept  send  to  party  self, 

but  to  indifferent  wight.*' 

VOL.  L— 19 
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which  were  at  strife  the  one  with  the  other."  ^  In  1 590  Sir 
Christopher  Wray,  the  Chief  Justice  of  the  King's  Bench,  in  con- 
ference with  the  other  judges, "  carefully  refined  "  the  commission ;  * 
and  the  modem  commission  substantially  follows  this  form.  It 
in  substance  states  '  (i)  That  certain  persons  have  been  assigned 
in  a  certain  county  to  keep  the  peace.  (2)  That  they  have  been 
assigned  to  enquire  into  certain  specified  offences,  with  a  proviso 
that  difficult  cases  are  to  be  reserved  for  the  judges  of  assize ; 
and  that  at  certain  times  they  shall  enquire  into,  hear,  and  deter- 
mine these  matters.  (3)  That  a  certain  person  has  been  ap- 
pointed "  Custos  Rotulorum,"  i.e.  "  keeper  of  the  rolls  of  our 
peace  "  in  the  county.*  The  second  clause  runs,  "  assignavimus 
etiam  vos  et  quolibet  duos  vel  plures  vestrum  (Quorum  aliquem 
vestrum  A^  B^  Cy  Z>,  etc^  unum  esse  volumus)  justitiarios  nostros 
ad  enquirendum,  etc"  The  intention  was  that  only  those 
justices  learned  in  the  law  should  be  of  the  quorum.^  But  the 
practice  sprang  up  of  making  all  the  justices  members  of  the 
quorum.*  The  necessary  l^al  knowledge  was  supplied  by  the 
clerk  of  the  peace,^  who  was  appointed  by  the  custos  rotulorum. 
Th^^Vi  the  case  of  the  justices  of  the  peace,  the  clause  constitut- 
ini^  /  *^quorum  came  to  have  an  effect  very  different  to  that 
w  Z^-  a  similar  clause  had  in  the  case  of  the  justices  of  assize; 
We  have  seen  that  in  the  case  of  the  justices  of  assize  its 
effect  was  to  vest  the  jurisdiction  conferred  by  the  commission  in 
the  professional  lawyers.^  In  the  case  of  the  justices  of  the  peace 
it  came  to  have  no  effect  at  all.  In  fact,  the  duties  of  the 
justices  have  for  a  long  time  past  depended  much-more  upon  a 
mass  of  statute  law  than  upon  their  commission  ;  *  and,  for  the 
miscellaneous  governmental  and  judicial  duties  which  were  thus 
devolved  upon  them,  a  professional  lawyer  was  not  needed. 
The  duties  were  done  by  the  country  gentry ;  and  the  office  of 
justice  of  the  peace  thus  afforded  an  excellent  training  for  the 
knight  of  the  shire. 

The  justices  of  the  peace  were  appointed   by  the  crown. 

1  Lambard,  Bk.  i  c.  9.  *  Ibid ;  Coke,  Fourth  Instit.  171 ;  App.  XXIV. 

*  App.  XXIV. ;  the  commission  thus  "  carelully  refined  **  follows  the  older  com- 
mission in  its  main  lines ;  see  Putnam,  The  Enforcement  of  the  Statutes  of  Labourers 
App.  pp.  21-24  for  a  commission  of  1352. 

^  This  office  has  come  to  be  united  with  that  of  Lord-Lieutenant  of  the  county, 
Maitland,  Justice  and  Police  82  ;  vol.  iv  c.  i. 

*  Lambard,  Bk.  i  c  9. 

*  In  Blackstone*s  time  it  was  customary  to  omit  one  for  form's  sake,  Comm.  i 
340 ;  26  George  II.  c.  27  enacted  that  a  warrant  should  stand  though  it  was  not  ex- 
pressed in  it  that  the  justice  who  issued  it  was  of  the  quorum. 

'  Vol.  iv  c.  I.  '  Above  280-281. 

'  Maitland,  Justice  and  Police  84 ;  referring  to  the  discretion  given  them  by 
such  statutes,  Lambard  Mrams  them  that  they  are  **  lex  loquens,**  and  that  they 
should  not  **  play  the  Chancellor  "  in  every  case  which  comes  before  them. 
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There  is,  it  is  true,  in  1277,  one  case  in  which  a  conservator  of 
the  peace  was  elected  by  the  county,^  and  there  are  one  or  two 
other  cases  in  which  a  person  is  said  to  have  been  "  elected  "  to 
take  the  place  of  one  appointed.'  But  from  Edward  II.'s  reig^ 
onwards,  the  crown  kept  the  appointment  in  its  own  hands,'  and 
subsequent  attempts  of  Parliament  to  make  them  elective  officials 
were  always  defeated.^  The  crown  in  choosing  the  justices  acted 
on  the  advice  of  different  sets  of  persons  at  different  periods.  It 
would  seem  that  in  the  Middle  Ages  the  crown  sometimes  took 
advice  from  Parliament,  and  was  ready  to  listen  to  suggestions 
from  other  sources.*  During  the  Tudor  period,  and  down  to  the 
time  of  the  Great  Rebellion,  the  judges  of  assize  advised  the 
Council  as  to  the  persons  to  be  inserted  in  the  commission.' 
During  the  later  Stuart  period  the  lists  were  frequently  manipu- 
lated in  the  interests  of  the  court.^  This  manipulation  came  to 
an  end  at  the  Revolution  ;  and  it  came  to  be  the  practice  to  ap- 
point justices  on  the  nomination  of  the  Lord-Lieutenant,®  though 
the  Lord  Chancellor  has  never  lost  his  right  to  appoint  on  his 
own  initiative  any  person  he  sees  fit* 

Both  during  the  Tudor  period  and  after  the  Revolution  it 
very  rarely  happened  that  a  person  once  appointed  justice  of  the 
peace  was  dismissed.**  In  the  eighteenth  century  the  method  of 
appointment  combined  with  the  permanence  of  the  office  to  pro- 
duce a  great  deal  of  class  exclusiveness.  The  justices  were 
usually  country  gentlemen,  and  they  were  apt  to  **  set  their  faces 
against  the  admission  of  any  person  engaged  in  trade,  manufac- 
ture or  commerce."  "  On  the  other  hand,  both  in  the  Tudor 
period  and  in  the  eighteenth  century,  the  fixity  of  the  tenure  of 
the  justices,  and  the  fact  that  they  were  drawn  from  the  upper 
classes  of  society  produced  two  by  no  means  inconsiderable 
advantages.  In  the  first  place,  as  Bacon  pointed  out,*'  the  institu- 
tion of  justices  of  the  peace  "knits  noblemen  and  gentlemen  to- 
gether, and  in  no  place  else  but  here  in  England  are  noblemen 

1  Beard,  op.  cit.  23-24 ;  Stubbe,  C.H.  ii  296. 

>  Beard,  op.  cit.  24-28 ;  Stubbs,  C.H.  ii  228,  296  n.  7. 

*  Beard,  op.  cit.  31-32.  ^  Ibid  42-44. 

*  Putnam,  op.  cit.  33  says,  with  reference  to  the  justices  of  labourers,  that  *'  it 
is  the  king's  council  .  .  .  with  whom  the  actual  choice  of  names  usually  rests,  and 
this  body  is  sometimes  guided  in  its  choice  by  the  Commons  as  well  as  by  the  advice  of 
Che  local  communities ;  "  and  no  doubt  the  same  is  true  of  the  justices  of  the  peace, 
cp.  Beard,  op.  cit.  53-54. 

*  Webb,  Local  Government  i  379-380. 

^  Ibid  380.  «  Ibid  381. 

*  See  an  extract  frpm  the  evidence  of  Lord  Lorebum,  L.C.,  given  before  the 
Royal  Commission  on  the  appointment  of  justices  in  1910,  Halsbury,  Laws  of 
England  xix  539  n.  (0) ;  Webb,  op.  cit.  i  384. 

w  Ibid  380.381.  "  Ibid  383. 

>*  Spedding,  Letters  and  Life  vi  303. 
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and  gentlemen  incorporated :  for  abroad  in  other  countries  noble- 
men meddle  not  with  any  parcel  of  justice,  but  in  martial  aifairs  : 
matter  of  justice  that  belongs  to  the  gownmen ;  and  this  is  it  tiiat 
makes  those  noblemen  the  more  ignorant  and  the  more  o(>- 
pressors  ;  but  here  amongst  us  they  are  incorporated  with  those 
that  execute  justice,  and  so  being  warriors  are  likewise  made  in- 
struments for  peace ;  and  that  makes  them  truly  noble"  In  the 
second  place  the  training  in  the  work  of  government  which  these 
men  got  as  justices  made  them  efficient  members  of  Parliament, 
and  had  no  small  influence  in  gainii^  for  Parliament  its  suprem- 
acy in  the  state.  As  Gneist  truly  said,^  diese  justices  gave  the 
English  constitution  "  a  foundation  upon  which  the  conduct  of 
the  h^hest  state  business  could  be  left  to  changing  cabinets." 

During  the  last  quarter  of  the  nineteenth  century  great 
changes  were  made  in  the  powers  and  the  personnel  of  the 
justices  of  the  peace.  The  greater  part  of  their  administrative 
duties  have  been  placed  in  the  hands  of  elected  councils.'  They 
are  no  longer  drawn  exclusively  from  the  class  of  landed  gentry. 
Advisory  committees  assist  the  Lord-lieutenant  to  nominate  the 
justices,'  and,  in  consequence,  the  persons  appointed  are  more 
representative  of  all  classes  of  the  community.  But  the  justices 
still  retain  their  judicial  powers,  and  some  small  remnant  of  those 
administrative  powers  which  gave  them,  in  the  sixteenth,  seven- 
teenth, and  eighteenth  centuries,  entire  control  over  the  local 
government  of  the  country. 

(2)  The  courts  held  by  the  justices  of  the  peace 

These  courts  fall  into  two  main  classes:  (i)  The  courts  of 
Quarter  or  General  Sessions ;  and  (ii)  Th(^  Petiy  Q#*c«i'r>rjc 

(i)  The  courts  of  Quarter  or  General  Sessions. 

The  courts  of  quarter  sessions  for  the  whole  county  have 
always  been  held  four  times  a  year  at  times  prescribed  by  statute.^ 
At  times  other  than  those  i\^e^  by  statute  courts  of  general 
sessions  can  be  held.  The  methods  and  procedure  of  these 
courts  followed  tne  pattern  usual  in  the  fourteenth  century. 
Like  the  sheriffs'  toums,  the  general  Eyre,  and,  to  some  extent, 
the  courts  held  by  the  judges  of  assize,  they  were  more  than 
mere  judicial  courts.  A  jury  was  summonecf,  a  general  charge 
a3  to  matters  into  which  the  jury  must  enquire  was  given  by  one 
of  the  justices,  the  jury  then  made  their  presentments,  and,  on 

^  History  of  the  English  Constitution  ii  372. 

*5z,  52  Victoria  c  41  (County  CouncUs);  56,  57  Victona  c  73  (Parish  and 
District  Councils). 

'  Halsbuiy,  Laws  of  England  xix  539. 

^36  Edward  III.  St.  x  c  12;  12  Richard  II.  c.  10;  2  Heniy  VL  St.  x  c.  4; 
IX  George  IV.,  x  William  IV.  c  70  §  35 ;  57,  58  Victoria  c  6. 
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these  presentments,  indictments  were  drawn  up,  and  the  persons 
indicted  were  tried     By  means  of  this  process  of  presentment 

andjndictment  the  quart^r"lea<iiQns,  |j|ge  the  Qf^pr  olfTer  fy^nrtg, 
notj)nly   tried    crioaJT^al    CAf^e^^   lyyt   ft1«^   ciip<M-vigef|    ^h^    yhn^e 

Administration  of  looaJ  government^  It  was  not  till  the  latter 
part  ot  the  sixteenth,  and  during  the  course  of  the  seventeenth 
centuries,  that  a  procedure  more  fitted  to  the  conduct  of  ad- 
ministrative work  b^an  to  emerge.^  Of  the  development  of 
this  side  of  the  work  of  quarter  sessions  I  shall  say  something 
in  a  later  volume.  Here  we  are  concerned  only  with  the  judicial 
work  of  the  quarter  sessions  to  which  these  judicial  forms  con- 
tinued to  be  properly  applicable. 

The  jurisdiction^f  quarter  sessions  was  very  wide.  It  ex- 
tended nSminallv^to  all  crimes  except  treason,  subject  to  flie 
proviso  that  casesof  diffrculty_jpii-«>t  he  ^^^  in^  the  assizes. 
During  the  eighteenth  century  the  custom  sprang  up  of  always 
sending  to  the  assizes  cases  which  might  be  capitally  punished 
Capital  cases  under  the  old  law  were  numerous.  It  was  thus,  as 
Stephen  points  out,  an  indirect  effect  of  the  old  law  as  to  capital 
punishment,  that  it  narrowed  the  power  of  the  quarter  sessions  ^ 
In  1842  it  was  enacted  that  over  treason,  murder,  felony  punish- 
able on  a  first  conviction  with  penal  servitude  for  life,  and 
certain  other  specified  offences,  the  quarter  sessions  should  have 
no  jurisdiction.^  It  possesses  also  an  appellate  jurisdiction  from 
the  petty  sessions  where  such  a  right  has  been  given  by  statute.^ 

(ii)  The  Petty  Sessions. 

The  numerous  statutes  which  conferred  jurisdiction  upon 
justices  of  the  peace,  often  gave  to  two  or  more  justices  the 
power  to  inflict  penalties  for  the  breach  of  those  statutes.  These 
Acts,  however,  usually  left  the  form  and  manner  of  administering 
this  summary  jurisdiction  entirely  unprovided  for.  Many  difficult 
questions  were  thereby  caused.  Some  of  them  were  dealt  with 
by  means  of  writs  of  certiorari  obtained  from  the  court  of  King's 
Bench  in  order  to  quash  convictions  before  the  justices.*  In 
1 848  ^  an  Act  was  passed  which  codified  the  law  as  to  the  pro- 
cedure to  be  observed  by  the  justices  in  the  exercise  of  their 
summary  jurisdiction.  TTie  name  "petty  sessions"  was  ggven 
by  a  statute  of  1826  to  s^siqns  ot  tne  justices  held  to  supervise 
the  lists  of  personsguallfied  to  serve  on  juries  ;  ^  but  even  in  1 84Q 

1  VoL  iv  Bk.  iv  Pt.  I.  c.  i.  « Ibid 

'  H.C.L.  i  1x4-115.  *5,  6  Victoria  c.  38. 

*  Harris,  Criminaf  Law  (8th  Ed.)  491. 

<  Stephen,  H.C.L.  t  122,  123 ;  the  control  of  the  King*s  Bench  by  means  of 

these  writs  is  coeval  with  the  institution  of  justices,  for  early  illustrations  see 
Putnam,  op.  cit.  92-97. 

'  II,  12  Victoria  c.  43.  •  6  George  IV.  c  50  §  10. 
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itjvas  hardly  a  technical  exprfi^r^*^"  ^  It  was,  however,  then  be- 
coming  the  usuai  name  for  these  courts  ;  and  since  that  date  the 
powers  of  the  petty  sessions  to  deal  with  crime  either  on  account 
of  the  petty  nature  of  the  crime,  or  on  account  of  the  youth  of 
the  offender  have  been  considerably  enlarged.^ 

(3)  Their  powers  in  relation  to  the  apprehension  of  criminals 
and  the  conduct  of  the  preliminary  enquiry  in  criminal  cases. 

The  apprehension  of  criminals. 

Under  the  older  statutes  which  r^^lated  the  preservation  of 
the  peace — the  Assizes  of  Clarendon  (1166)  and  Northampton 
(i  176)  and  the  Statute  of  Winchester  (1285) — the  duty  of  ap- 
prehending criminals  devolved  upon  the  inhabitants  at    large. 
The  Assize  of  Arms  (i  181)  and  the  Statute  of  Winchester  con- 
tained provisions  which  defined  the  arms  which  all  free  men  must 
carry.     All  were  obliged  to  pursue  the  criminal  when  the  hue 
and  cry  was  raised     Neglect  of  these  duties  entailed  an  amerce- 
ment of  the  individual,  the   township   or  the   hundred.*     The 
sheriffs  and  the  constables  were  under  special  obligations,  as  con- 
servatores  pacis,  to  fulfil  these  duties.     After  the  jurisdiction  of 
the  justices  of  the  peace  was  established  these  duties  devolved 
upon  them.     But  the  statutes  which  defined  their  powers  gave 
them  no  further  power  to  apprehend  criminals  than  that  possessed 
by  private  persons.     They  might  arrest  persons  actually  commit- 
ting, or  who  had  actually  committed  a  felony ;  or  they  might 
arrest  a  person  if  they  themselves  suspected,  on  reasonable  grounds, 
that  a  felony  had  been  committed.     Lambard  states  ^  that  some 
justices  were  accustomed  to  issue  precepts  to  attach  persons  sus- 
pected by  others  of  felony  ;  but  that  the  whole  court,  14  Henry 
VIII.,  had  condemned  the  practice.     The  reason  assigned  was, 
that,  if  the  bailiff  who  executed  the  warrant  suspected  the  person, 
he  might  arrest  without  warrant.     If  he  had  no  such  suspicion 
the  arrest  was  illegal.     It  is  true  that  certain  statutes  of  Philip 
and  Mary's  reign  gave  the  justices  power  to  examine  prisoners 
brought  before  them.^     Coke  explains  that  this  simply  gave  the 
justices  power  to  issue  a  warrant  to  a  constable  to  see  the  peace 
kept  during  the  apprehension  of  the  person  suspected  by  the  ac- 
cuser.    This  warrant  is  "  merely  to  assist  the  party  that  knoweth 
or  hath  suspicion  of  the  felony."     It  gives  no  right  to  break  open 
any  man's  house  in  order  to  apprehend  the  suspected  person, 

^  12,   13  Victoria  c.  18  mentions  in  the  preamble  *'  certain  meetings  of  the 
justices  called  petty  sessions.'* 

'Stephen,  H.C.L.  i  124-126;  MaiUand,  justice  and  Police  123-129. 

*  Above  70,  71,  270;  Reeves,  H.E.L.  iii  713-717.  *Bk.  ii  c.  6. 

*  I,  2  Philip  and  Mary  c.  13 ;  2,  3  Philip  and  Mary  c  10 ;  below  296. 
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"  for  it  is  in  law  the  arrest  of  the  party  that  hath  the  knowledge 
or  suspicion,  who  cannot  break  open  any  house."  In  agreement 
with  Lambard  he  says,  **  We  hold  the  resolution  of  the  Court, 
viz.  of  Brudnel,  Pollard,  Broke,  and  Fitzherbert  in  14  H.  VIII. 
to  be  law,  that  a  justice  of  the  peace  could  not  make  a  warrant 
to  take  a  man  for  felony,  unless  he  be  indicted  thereof,  and  that 
must  be  done  in  open  sessions  of  the  peace."  ^ 

Nevertheless  it  is  clear  both  from  Coke'  and  Lambard  that  there 
was  a  practice  growing  up  of  issuing  warrants  to  arrest  suspected 
persons.  Indeed  Lambard  states  some  arguments  in  support 
of  it» 

In  the  seventeenth  and  eighteenth  centuries  the  convenience 
of  the  practice  brought  it  into  common  use.  It  was,  as  Stephen 
points  out,  **  specially  convenient  in  the  case  of  a  hue  and  cry. 
If  offenders  were  to  be  followed  from  township  to  township,  the 
different  constables  of  each  being  required  to  join,  a  written 
authority  from  a  known  public  officer  would  be  a  great  con- 
venience." In  fact  the  phrase  "  to  grant  a  hue  and  cry  "  came  to 
signify  the  issue  of  a  warrant^  So  common,  and  indeed  necessary, 
had  the  practice  become  that  Hale^  defended  its  l^ality.  "  My 
lord  Coke,"  he  says,  "  in  his  jurisdiction  of  courts  hath  delivered 
certain  tenets,  which,  if  they  should  hold  to  be  law,  would  much 
abridge  the  power  of  justices  of  peace,  and  give  a  loose  to  felons 
to  escape  unpunished  in  most  cases."  The  language  of  the  older 
statutes  is  so  vague  that  Hale  makes  a  very  plausible  argument 
upon  them.  His  thesis  is  that  the  justices  may  issue  a  warrant 
to  apprehend  a  person  suspected  of  felony,  "  though  the  original 
suspicion  be  not  in  himself  but  in  the  party  that  prays  his  warrant''  ^ 
That,  however,  is  just  what  the  older  authorities  denied. 

Hale's  statement  of  the  law  for  his  own  day  was  probably 
sounder  than  his  history,  in  this  particular  point  The  power  to 
arrest  persons  suspected  of  felony  was  recognized  by  several 
statutes  of  the  eighteenth  century.^  It  was  put  upon  a  clear 
statutory  basis,  and  the  procedure  to  be  followed  was  r^^ulated 
in  i848.' 

The  conduct  of  the  preliminary  enquiry  in  criminal  cases. 

Early  law  did  not  contemplate  any  preliminary  enquiry  into 
the  guilt  or  innocence  of  an  accused  person.     Criminals  were 

1  Fourth  Instit  176-178;  for  a  full  account  of  the  mediseval  law  on  this  topic 
8ee  vol.  iti  c.  6. 

'  He  says,  ibid  p.  178,  **  Though  commonly  the  houses  or  cottages  of  poor  and 
base  people  be  by  such  warrants  searched,  vet,  if  it  be  lawful,  the  houses  of  any 
subject,  be  he  never  so  great,  may  be  searched  by  such  warrant  upon  bare  surmises.** 

'Bk.  ii  c  6.  «  Stephen,  H.C.L.  i  190. 

»P.C.  11107.  Mbidiog,  xia 

^  Stephen,  H.C.L.  i  190  n.  2.  "  11,  12  Victoria  c.  42. 
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presented  for  trial  either  by  the  juiy  of  presentment,  or  in  con- 
sequence of  the  finding  of  a  coroner^s  inquest  I  f  they  were  taken 
in  the  act  they  were  generally  executed  out  of  hand.^ 

The  coroner's  inquest  must  always  have  partaken  somewhat 
of  the  character  of  a  preliminary  examination  ;  and  we  have  seen 
that  the  powers  of  the  coroner  as  to  taking  depositions  and  bind- 
ing over  witnesses  to  appear  at  the  trial  have  been  enlarged  by 
statute.^  Two  statutes  of  Philip  and  Mary's  reign,  whid^  con- 
ferred similar  powers  on  the  justices  of  the  peace,  are  the  origin 
of  this  part  of  their  jurisdiction.  It  was  enacted  in  1554  '  that 
prisoners  arrested  for  felony  should  not  be  let  to  bail  or  main- 
prize  except  by  two  justices  in  open  sessions.  These  justices, 
when  the  prisoner  comes  before  them,  "  shall  take  the  examina- 
tion of  the  said  prisoner  and  information  of  them  that  bring  him," 
and  shall  put  into  writing  the  material  evidence  against  the 
prisoner  before  they  release  him  on  bail.  It  was  enacted  in  1555^ 
that  such  examination  should  take  place  whether  or  no  the 
prisoner  was  actually  bailed ;  and  that  the  justices  could  bind 
over  to  appear  at  the  trial  any  witnesses  against  the  prisoner 
whose  evidence  they  deemed  to  be  essential. 

These  statutes  were  evidently  designed  to  arm  the  justices 
with  new  powers  against  prisoners.*  They  do  not  contemplate 
a  strictly  judicial  enquiry  into  the  facts  of  the  case.^  In  fact  in 
the  seventeenth  century  the  examination  conducted  by  the 
magistrates  was  of  an  inquisitorial  nature,  llie  prisoner  was 
closely  examined.  The  witnesses  for  the  prosecution  were  not 
examined  in  his  presence.  Their  evidence  was  only  for  the  in- 
formation of  the  court.^  Even  as  late  as  1823  ^  it  was  stated  to 
the  g^and  jury  that,  when  a  magistrate  was  conducting  this  pre- 
liminary examination,  he  was  acting  inquisitorially  and  not 
judicially ;  that  such  proceedings  might  and  ought  to  be  con- 
ducted in  secret ;  and  that  information  so  ascertained  might  be 
communicated  to  the  prosecutor  but  not  to  the  party  accused. 

1  p.  and  M.  ii  577.  578.  'Above  84-85. 

'1,2  Philip  and  Maxy  c.  13.  ^  2,  3  Philip  and  Mary  c.  10. 

'  For  the  growth  of  Uiese  ideas  in  the  criminal  law  of  the  sixteenth  century  see 
vol.  V  Bk.  iv  IH.  I.  c  4. 

'  Hale  from  this  point  of  view  compares  the  provisions  of  the  Act  of  1554  which 
relate  to  the  justice  of  the  peace  with  the  provisions  of  the  same  Act  which  nslate  to 
coroners.  "  The  justices  of  the  peace  are  to  put  into  writing  the  information  .  .  . 
or  so  much  thtr$ofas  shall  he  material  to  prove  the  felony  ;  but  the  coroner  is  to  put 
into  writing  the  effut  of  the  evidence  given  to  the  jury  More  him  being  material, 
without  saying  50  much  as  is  material  to  prove  the  felony /'  P.C.  ii  61.  The  judges 
themselves  issued  the  warrants  and  conducted  the  preliminary  examinations  in  im- 
portant  cases ;  thus  Coke  in  Overbury's  case  (1616)  is  said  to  have  taken  three  hun- 
dred  examinations,  Campbell,  Lives  of  the  Chief  Justices  i  279,  280;  cp.  ibid  ii 
I75-X76;  Lives  of  the  Norths  i  205;  S.P.  Dom,  1629- 1631  38,  cxlviii  66. 

^  For  instances  see  Stephen,  H.C.L.  i  221*228. 

^  Ibid  i  227,  228. 
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In  1836  the  Prisoners'  Counsel  Act  ^  allowed  accused  persons  to 
inspect  all  depositions  taken  against  them.  In  1848'  it  was 
enacted  that  the  witnesses  for  the  prosecution  should  be  examined 
in  the  presence  of  the  accused.  The  accused  person  was  allowed 
to  make  any  statement  he  pleased,  or  to  call  any  witnesses  he 
pleased ;  but  he  was  not  to  be  obliged  to  do  either ;  and  the 
magistrate  must  inform  him  of  this.  The  preliminary  examina- 
tion before  the  magistrates  is  thus  made  an  entirely  judicial 
proceeding. 

As  a  matter  of  fact  the  establishment  of  a  system  of  profes- 
sional police'  has,  in  the  nineteenth  century,  more  clearly 
differentiated  the  functions  of  the  magistrate  and  the  policeman. 
The  magistrate  can  act  as  a  judge  now  that  he  is  no  longer  re- 
quired to  supplement  the  deficiencies  of  the  police  force.  It  is 
for  the  same  reason  that  the  apprehension  of  suspected  persons 
by  means  of  warrants  can  now  no  longer  be  r^^rded  with 
suspicion.  In  the  seventeenth  century  the  power  against  which 
Coke  protested,  meant  the  issue  of  a  warrant,  and  the  examina- 
tion of  the  prisoner  by  the  detective  who  was  getting  up  the  case. 
The  person  so  apprehended  is  now  brought  before  a  magistrate 
who  can  have  no  interest  in  acting  otherwise  than  judicially. 

(4)  The  relation  of  the  justices  of  the  peace  to  the  courts  of 
common  law. 

The  justices  of  the  peace  are  subjected  to  the  control  df  the 
courts  of  common  law  tiy  means  of  the  prerogativejyrits.^  By 
means  ot  the  wnt  0/  certiorari  their  decisions  can  ?ilwffy^  ^ 
questioned,  unless  this  right  has  been  taken  away  by  statute.  By 
means  of  the  writ  of  mandamus  they  rs^n  hp  ordered  to  hear  a 
case  falling  within  their  jurisdiction. 

In  former  days  they  were  also  subject  to  the  control  of  the 
Council  and  the  court  of  Star  Chamber.  Lambard  refers  to  the 
court  of  Star  Chamber  as  the  **best  guide  and  direction"^  a 
justice  can  have  in  dealing  with  cases  of  riot.  In  many  cases  the 
Lord  Chancellor  gave  his  annual  charge  to  both  justices  of  the 
peace  and  justices  of  assize  in  the  Star  Chamber.*  In  many 
other  cases  the  exercise  of  their  administrative  duties  was  con- 
trolled by  the  Council   or  the  court  of  Star  Chamber.^    The 

16,  7  William  IV.  c.  X14. 

'xz,  12  Victoria  c.  42;  Maitland,  Justice  and  Police,  129. 

*  For  an  account  of  this  see  Stephen,  H.C.L.  i  194-200 ;  Maitland,  Justice  and 
Police,  chap,  x ;  above  147. 

<  Above  226  231.  "Bk.  ii  c.  5 ;  cf.  4  Henry  VII.  c.  12. 

*Le8  reportes  del  cases  in  Camera  Stellata  (z593-i6o9)  viii,  ix,  19,  56,  zoi,  186, 
326,  367 ;  for  some  remarks  addressed  by  Bacon  to  the  justices  of  the  peace  in  1617 
see  Spedding,  Letters  and  Life  vi  304-306. 

^Hudson  63,  64, 109;  vol.  iv  c.  i. 
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abolition  of  the  Star  Chamber  placed  them  more  directly  under 
the  control  of  the  courts  of  common  law.  But  they  were  still 
controlled,  in  respect  of  certain  of  their  duties,  by  departments 
of  the  Council,  represented  in  modem  times  by  the  Local  Govern- 
ment Board  and  the  Board  of  Trade.  ^  As  we  have  seen,  modem 
l^islation  has  transferred  most  of  these  administrative  duties  to 
elected  councils.'  The  result  is  that,  as  the  judicial  duties  of  the 
justices  are  almost  their  sole  duties,  their  Quarter  Sessions  are 
now  controlled  entirely,  or  almost  entirely,  by  the  courts  of 
common  law  or  their  modem  representatives  —  the  Supreme 
Court  of  Judicature*  and  the  Court  of  Criminal  Appeal.* 

IV.  The  Jury 

We  must  now  pass  from  the  courts  which  interpret  and  apply 
the  rules  of  the  common  law  to  the  various  methods  by  which 
that  law  has  at  different  periods  decided  the  disputed  questions 
of  fact  which  arise  within  those  courts.  This  is  not  the  place  to 
attempt  to  map  out  minutely  the  debatable  boundary  line  be- 
tween law  and  fact^  It  is  clear  that  in  any  l^al  system  the 
distinction  between  questions  of  law  and  questions  of  fact  is  a 
primary  distinction.  To  apply  a  fixed  rule  of  law  to  a  given 
state  of  facts  is  one  thing.  To  decide  whether  one  of  two  alter- 
native states  of  fact  exists,  or  has  existed,  is  another. 

Xhe  method  almost  universally  employed  by  ^h^  coupon 
law  to  ascertain  the  truth  about  disputed  facts  is  the  iurv.     The 


jhry  is^  as  Hlackstone  terms  it^  "  1  h£_principal  criterion  of  tryth 
int|ie  law  of  England."  •  Hence  we  get  the  well-known  maxim, 
**  ad  quaestionem  facti  non  respondent  judices :  ita  ad  quaestionem 
juris  non  respondent  juratores."  ^  The  maxim  itself  is  probably 
not  much  older  than  the  seventeenth  century.®  Taken  literally 
it  is  not  true.  Incidental  questions  of  fact  forming  no  part  of 
the  issue  have  always  been  decided  by  the  court.     The  maxim 

i^fieT 


T^ers  only  to  questions  actually  at  issue  between  the  partii 

^oc   to  mcidental   matters  arising  before  and   during  the  trial. 

Such  questions  of  fact  at  issue   between   the  parties   the  jury 

"  adju<%e  upon  their  evidence  *'  and  "  thereupon  give  their  ver- 

1  Maitland,  Justice  and  Police,  87.  *  Above  292  n.  2. 

'  Below  638.  *  Above  217-218. 

^  As  to  this  see  Thayer,  Evidence,  chap.  v.  *  BL  Comm.  iii  548. 

^  Altham*8  case  (161 1)  8  Co.  Rep.  at  1 155  a. 

B  Thayer,  Evidence,  185  and  n.  4 ;  Thayer  gives  good  reasons  for  the  view  that 
Coke  is  the  earliest  authority  for  the  maxim,  and  very  likely  its  author ;  we  shall  see 
that  he  is  also  very  probably  the  author  of  the  maxim  actio  personalis  moritur  aim 
persona,  vol.  iii  c.  5  ;  but,  because  the  former  maxim  neatly  expressed  the  truth,  it 
soon  gained  currency ;  thus  Vaughan,  C. J.,  in  BushelPs  case  (1670)  Vaughan  Rep. 
149,  speaks  of  it  as  **  that  Decantatum  in  our  books.** 
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diet"  ^  The  jury  so  employed  is  the  most  distinctive,  and,  in 
the  opinion  of  those  who  have  had  large  experience  of  its  work- 
ing, the  most  valuable  part  of  the  common  law  system.^ 

In  order  to  understand  its  origin  and  history  we  must  go 
back  to  a  time  when  a  reasonable  adjudication  upon  disputed 
facts  would  have  been  impossible.  More  primitive  methods 
decided  the  facts  at  issue  between  litigants.  Of  these  we  must 
take  some  notice,  partly  because  th^  lingered  on  as  survivals 
till  a  late  period  in  the  history  of  English  law,  but  chiefly  because 
we  must  look  for  the  origin  of  the  jury  in  a  period  when  these 
ideas  were  flourishii^.  The  jury  was,  so  to  speak,  bom  into  an 
atmosphere  permeated  with  these  ideas;  and  it  naturally  long 
retained  many  marks  of  its  ancient  environment  I  shall  there- 
fore speak  firstly  of  the  Older  Methods  of  Trial,  and  secondly  of 
Trial  by  Jury. 

The  Older  Methods  of  Trial 

In  modem  times  we  understand  by  a  trial  a  process  of 
reasoning  from  evidence  by  means  of  which  the  truth  as  to  the 
facts  in  issue  is  elicited.  There  were  no  such  trials  as  this  in 
ancient  law.  The  terms  applied  to  the  processes  used  were 
probatio,  purgatio,  or  defensio.  TTie  term  triatio  does  not  be- 
come common  till  the  fourteenth  century.*  In  fact  the  parties 
tried  their  own  cases  by  processes  such  as  compurgation,  ordeal, 
or  battle.*  The  parties  themselves,  or  the  court  selected  the 
process  by  which  the  proof  or  the  defence  must  be  made.  This 
selection  by  the  court  has  been  called  the  "  medial  judgment ; "  * 
and  this  medial  judgment  determined  "  not  only  what  the  trial 
should  be,  but  how  it  should  be  conducted  and  when,  and  what 
the  consequences  should  be  of  this  or  that  result"  • 

The  first  step  was  the  statement  by  the  plaintiff  of  his  claim 

'  Case  M"  the  Chancellor  of  Oxford  (16x4)  zo  Co.  Rep.  56  b ;  Thayer,  Evidence^ 
189;  Bee  Bl.  Comxn.  iii  331-533  for  a  list  of  matters  determined  by  the  judges  by  the 
evidence  of  their  senses. 

'  Below  348. 

*  Thayer,  Evidence,  z6  n.  z ;  Maitland,  Lectures  on  the  Forms  of  Action  at 
Common  Law  309-3zo ;  Bracton  saw  a  clear  distinction  between  the  newer  processes 
of  assisae,  juratse,  and  inquisitiones  on  the  one  hand,  and,  the  older  processes  of 
purgatio  or  ddensio  on  the  other — **  £t  sciendum  quod  sunt  assisss  sive  jurat*  sive 
inquisitiones  de  transgressionibus  et  aliis.  Item  sunt  purgationes,  ut  si  crimen  im- 
ponatnr  vd  delictum,  purgatio  erit  probatio  innocentise.  Item  est  defensio  contra 
pr«8umptionem,  quse  nee  dicitur  jurata  sive  inquisitio  nee  purgatio,  scilicet  ubi  quis 
dicit  aliquid  esse  et  inde  producit  sectam,  exinde  sequitur  probatio  contra  sectam,** 
£.  290  b. 

^Thus  in  the  Evre  of  Kent  (S.S.)  ii  54,  Spigumel  aarg,^  speakinff  of  a  defendant 
who  failed  to  clear  himself  by  compurgation  says,  "  He  put  himself  on  neither  jury 
nor  justices,  but  betook  himself  to  his  Taw,  wherein  he  himself  passed  judgment  on 
himself,  since  if  he  had  made  his  law  he  would  have  gone  omt  of  the  debt  ixn  ever.'* 

*  Bigdow,  History  of  Procedure  chap.  viii.  *  Thayer,  Evidence  9. 
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and,  before  the  proceedings  could  go  any  further,  there  must  be 
more  Aan  the  plaintiff's  mere  word  He  must  produce  a  secta 
— a  body  of  witnesses  who  testified,  not  to  the  facts  in  issue, 
but  to  the  genuineness  of  the  plaintiff's  cause  of  complaint.^ 
They  were  generally  friends  and  dependents  of  the  plaintiff,  and 
their  word  was  no  proof  of  his  case.  It  merdy  raised  a  slight 
presumption  in  his  favour  which  the  defendant  could  meet  by 
compurgation.'  It  was  only  if  the  assertion  of  the  plaintiff  and 
his  secta  was  backed  by  strong  circumstantial  evidence — for  in- 
stance if  a  thief  had  been  taken  with  the  stolen  goods  on  him, 
or  if  he  had  other  evidence  as  to  the  genuineness  of  his  cause  of 
action  such  as  a  document — that  its  production  amounted  to 
proof.'  Magna  Carta  ^  provided  that  ''no  bailiff  should  for  the 
future  put  any  man  to  his  law  on  the  bare  assertion  of  any  per- 
son; unless  the  assertion  was  backed  by  trustworthy  witnesses 
produced  for  this  purpose."  The  meaning  of  this  clause,  as  the 
writer  of  the  Year  Book  of  1304  explains,  was  not  altogether 
clear ;  but  the  opinion  which  he  favoured  was  that  it  meant  that 
a  defendant  could  not  be  compelled  to  defend  himself  by  wager 
of  law  unless  the  plaintiff  produced  a  sufficient  secta.^  Probably 
the  clause  applied  both  to  civil  and  criminal  cases,  and  meant 
that  no  one  could  be  made  to  prove  his  innocence  by  any  of  the 
recogm'zed  forms  of  proof  unless  there  was  a  sufficient  prima 
facie  case  made  out  against  him,  either  by  the  secta  of  a  plaintiff 
or  by  the  presentment  of  a  jury.*      But,  with  the  growth  of 

^  Thayer,  Evidence  11. 

*  Bracton,  explaining  the  way  in  which  an  excepdo  can  be  proved  sayt,  ^  Item 
non  per  sectam,  quae  fieri  potent  per  domesticoe  et  familiares,  secta  enim  probationem 
non  facit,  sed  levem  inducit  praesumptionem,  et  vincitui^per  probationem  in  con- 
trarium,  et  per  defensionem  per  legem/'  f.  400  b ;  cp.  ibid  f.  2x4  b.  *'  Si  autem 
inttmmentum  non  habuerit,  nee  se  ponere  voluerit  in  juratam,  habet  tamen  sectam 
unam  vd  plures  forte,  sive  sint  fiuniliares  sive  non,  ex  secta  sua  habet  ad  minus 
presumptionem,  et  standum  erit  presumptioni,  donee  probatur  in  contrarium.  Probaii 
poterit  contrarium  per  defensionem  et  per  legem,  quia  lex  vincit  sectam.** 

*  Thayer,  Evidence  13,  and  cases  there  cited. 

*  '*  Nullus  ballivus  ponat  de  cetero  aliquem  ad  legem  simplid  loquela  sua,  sine 
testibus  fidelibus  ad  hoc  inductis,**  Charter  of  1215  §  38 ;  in  Z217  and  in  sab6«|uent 
reissues  the  clause  ran,  **  Nullus  ballivus  ponat  de  cetero  aliquem  ad  legem  maniles- 
tarn  nee  ad  jnramentum,  etc. ;  **  this  probably  was  meant  to  inake  it  clear  that  ■*  lex  ** 
applied  to  battle,  compurgation,  and  the  jury  as  well  as  to  ordod,  McKechnie, 
Magna  Carta  375 ;  on  the  clause  as  a  whole  see  ibid  370-375. 

'  *'  Nullus  ballivus  de  cetero  ponat  aliquem  ad  legem  manifestam.  DupUoem 
habet  intellectum ;  vidctur,  quod  nullus  ponatur  in  juratam  nisi  fuerit  ad  hoc  snm- 
monitus,  et  per  fideles  summonitores,  et  ejus  summonitio  testificata.  Alius  intdlec- 
tus  est  quod  defendens  in  brevi  de  debito  et  aliis  brevibus  constmilibus  non  admit- 
tatur  ad  le^^em  suam  sine  testibus  ad  hoc  inductis.  Alius  intellectus  et  meUor»  quod 
defendens  m  brevi  de  debito  et  in  aliis  brevibus  constmilibus  non  ad  legem  ponatur 
nisi  qnerens  arramaverit  sectam  versus  enim,  etc.,**  Y.B.  32,  33  Ed.  I.  (R.S.)  516 ; 
Fleta  ii  63,  10,  and  Holt,  C.J.,  in  City  of  London  v.  Wood  (1701)  la  Mod.  669  seem 
to  agree. 

*  McKechnie,  Magna  Carta  372-373 ;  for  the  recognixed  forms  of  proof  see 
below  302-311. 
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other  ideas  of  a  trial,  and  with  the  adoption  of  the  jury  as  the 
general  and  usual  mode  of  trying  disputed  facts,  the  production 
of  a  secta  became  a  mere  fonn.  As  early  as  13 14  it  was  said  in 
aigumeiit  that  it  could  not  be  examined.^  In  1 343  the  courts 
decided  that  this  view  of  the  law  was  correct,'  and  that  its  exist- 
ence did  not  even  create  a  presumption  in  favour  of  the  plaintiff.' 
But  in  the  twelfth,^  and  perhaps  as  late  as  the  fourteenth  cen- 
tury, it  was  a  necessary  form  ;  ^  and  as  a  purely  formal  all^[ation 
in  pleading,  it  lasted  on  till  1852.  Till  that  date  the  plaintiff's 
declaration  always  concluded  with  the  words  "  et  inde  producit 
sectam."  • 

When  the  plaintiff  has  made  his  claim  and  produced  his 
secta,  the  defendant  must  make  his  defence.  Both  the  claim  and 
the  defence  were  made  orally  ;  ^  and,  in  both,  the  right  form  must 
be  used  with  absolute  verbal  accuracy — qui  cadit  a  syllaba  cadit 
a  tota  causa.®  The  issue,  thus  defined,  was  then  decided  by 
some  one  of  several  alternative  methods  either  chosen  by  the 
parties,  or  awarded  by  the  medial  judgment  of  the  court  Final 
judgment  followed  as  of  course  the  result  given  by  the  method 
prescribed.  Generally  it  was  the  accused  or  the  defendant  who 
must  go  through  the  prescribed  form  to  prove  that  he  was  not 
guilty  or  that  he  was  not  liable  to  the  plaintiff.^  Sometimes,  it 
is  true,  we  see  some  signs  that  the  court,  in  deciding  as  to  the 
sort  of  proof  to  be  used,  or  as  to  which  of  the  parties  was  to 
make  it,  was  influenced  by  rational  considerations  as  to  the  prob- 
abilities of  the  truth  of  the  contentions  of  the  parties  to  the 

1  Y.B.  7  Ed.  II.  p.  242. 

»Y.B.  17,  18  Ed.  III.  (R.S.)  72. 

*  **  Oaynssford,  org.  In  a  plea  of  land,  when  Suit  is  tendered,  it  is  only  by  way 
of  fdtm ;  but  in  a  plea  which  is  founded  on  contracts  which  requires  witnessing,  the 
Suit  is  to  such  a  denee  capable  of  giving  testimony  that  without  Suit,  in  case  ex- 
ception'be  taken  to  ue  matter,  the  party  is  not  entitled  to  an  answer.  Skard^low,  ]^ 
Certainly  it  is  not  so,**  ibid. 

*  Rot  Cur.  Reg.  ii  xo2  (1199)  cited  Thayer,  Evidence  15  n.  5. 

>Y.B.  18  Ed.  II.  582;  but  cf.  the  Eyre  of  Kent  (S.S.)  ii  35— in  a  case  where 
the  plaintiff  alleged  he  had  Suit,  but  did  not  produce  it,  and  tried  to  put  forward  a 
tally  instead,  Bereford,  C.J.,  said,  *'  A  eood  pleader  would  not  have  tendered  Suit  in 
this  case,  but  would  have  counted  in  this  wise :  And  if  hi  will  dmy  t/,  sie  htre  his 
deed  in  proof  ihetiof,** 

<  Stephen,  Pleading  (Ed.  1827)  370;  15, 16  Victoria  c.  76  §  49. 

^  For  some  of  these  early  forms  see  vol.  ii  Bk.  ii  Pt  II.  §  6. 

>  This  phrase  occurs  in  the  Statute  of  Wales  (1284)  §  8—'*  Neccessarie  habet  ille 
qui  petit  quod  narret  versus  deforciantem  et  exprimat  rationem  peticionis  8u«,  et 
hoc  per  verba  veritatem  continencia  sinecalumpnia  verborum,  non  observata  ilia  dura 
consuetudine,  qui  cadit  a  sillaba  cadit  a  tota  causa.** 

>  '*  The  cnminal  procedure  of  the  barbarians  had  rested  to  a  great  degree  on  the 

times 

ordeal 

says 

defensor  qusun  pars  actrix  in  probations** 
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litigation.^  But  it  was  not  till  the  thirteenth  centuiy  that,  under 
the  influence  of  the  ideas  of  Roman  law,  the  modem  idea  began 
to  emerge  that  the  person  who  advances  a  claim  or  makes  a  posi- 
tive assertion  should  always  be  put  to  prove  tt^  We  shall  now 
see  that  the  nature  of  some  of  these  older  modes  of  proof  was 
such  that  any  such  general  rule  would  not  have  been  faiir  ,to  de- 
fendants, because,  in  many  cases,  proof  was  not  a  burden  but  a 
benefit.  It  was  therefore  only  right  that  defendants  should  be 
allowed  this  benefit  of  proof 

Such  then  in  outline  was  the  course  of  the  primitive  triaL 
We  must  now  describe  the  principa^^fiethodSj  known  to  English 
law  for  deciding  the  facts  in  issue,  ^iney  j^e  four  injiiimber : 
^..^'^^itness^jj^ttif^ur^diloii  or  l^w^^^^(Battle^li3^0rdcin) 

(l)   Witnesses} 

Trial  by  witnesses  has  a  modern  sound  ;  but  such  a  trial 
meant  in  the  twelfth  century  something  very  different  from  the 
trials  of  modem  law.  These  witnesses  were  analogous,  not  to 
our  modem  witnesses,  but  to  the  secta.  They  were  persons  pro- 
duced by  plaintifT  or  defendant  to  swear  to  a  belief  in  his  tale. 
*•  There  was  no  testing  by  cross  examination  ;  the  operative 
thing  was  the  oath  itself,  and  not  the  probative  quality  of  what 
was  said,  or  its  persuasion  on  the  judge's  mind"  *  The  plaintifT 
told  his  tale  and  produced  a  secta  to  support  it.  Th^n  Hi#*  t^ 
fmdant  put  forward  his  defence  and  a  body  of  witnesses  to  sup- 
port it.*  According  as  the  court  considered  the  one  or  other 
secta  to  be  more  credible,  so  the  case  was  decided.  But,  it 
would  seem,  that  the  credibility  of  the  plaintiff'^  ar^d  HfffgnHnnf'Q 
ban^  of  witnesses  was  decided  in  primitive  times  and  much  later, 
n'^n^y  the  nature  of  their  testimony,  but  simply  by  looking  to 
see  if  theyUll  luld  tne  same  taleand  by  counting  their  heads. 
Thus  in  1 308-1 309  ^  the  question  at  issue  was  whether  a  wonn^'s 

^  VoL  ii  Bk.  ii  Pt.  II.  §  6 ;  and  for  some  tendencies  in  this  direction  in  the  borough 
courts  see  Bk.  iv  Pt.  I.  c.  3. 

*  Lea,  op.  cit.  74,  and  references  there  cited. 

*  For  some  other  subordinate  methods  of  proof  see  P.  and  M.  ii  637. 

*  P.  and  M.  ii  634-637 ;  Thayer,  Evidence  17-24.  '  Ibid  17. 

*  **  Si  sectam  produxerit,  hoc  est,  testimonium  hominum  legalium  qui  contractui 
inter  cos  habito  interfuerint  praesentes,  qui  a  judice  examinati,  si  Concordes  inveni- 
antur,  tunc  poterit  vadiare  legem  suam  contra  petentem  et  contra  sectam  suam  pro- 
latam :  ut  si  duos  vel  tres  testes  produxerit  ad  probandum,  oportet  quod  defen&io  fiat 
per  quatuor  vel  per  sex.  Ita  quod  pro  quolibet  teste  duos  producat  juratos  usque  ad 
xii,"  Fleta  ii  63,  10 ;  it  will  be  observed  in  this  passage  that  both  the  secta  and  the 
compurgators  are  treated  as  witnesses,  so  that  the  two  modes  of  proof  shade  off  into 
one  another ;  the  reAisal  of  the  courts  in  the  fourteenth  century  to  treat  either  secta 
or  compurgators  as  witnesses  made  the  two  modes  of  trial  quite  distinct. 

'  Y.B.  I  Ed.  II.  (S.S.)  Ill ;  Thayer,  Evidence  23  ;  cfl  Bracton  f.  301  b  where 
apparently  the  examination  of  ^e  secta  is  merely  to  see  "si  in  omnibus  bene  con- 
veniat," 


WITNESSES  808 

husband  was  alive.  The  woman  *'  came  and  proved  her  husband's 
death  by  four  people  who  were  sworn,  and  who  agreed  with 
«ach  other  in  all  things."  At  another  day  the  other  party  ^  '"* 
"  proved  that  the  husband  was  alive  by  twelve  people  who  were 
sworn  and  who  agreed  with  each  other  in  all  things."  And  be- 
cause the  latter  proof  **  was  better  and  greater  than  the  woman's 
proof"  she  lost  her  action.  As  late  as  1560  in  the  case  of 
Tharne  v.  Rolff^  an  issue  as  to  the  life  or  death  of  a  woman's 
husband  was  tried  in  this  way.  The  plaintiff  brought  two  witnesses, 
the  defendant  none ;  and,  though  it  was  admitted  that  "  their 
testimony  tended  to  no  full  proof,"  it  was  held  that  the  plaintiff 
must  recover  because  "the  better  proof"*  must  win  the  day. 

Thus  these  bands  of  witnesses  were  treated  as  formal  tests. 
Their  testimony  was  not  weighed,  but,  provided  they  told  a  con- 
sistent tale,  their  numbers  were  balanced  one  against  another, 
and  the  party  whose  band  of  witnesses  was  the  more  numerous 
won.  But  it  is  clear  that  an  institution  of  this  kind  had  in  it 
possibilities  of  development;  and,  in  the  thirteenth  century, 
English  lawyers  like  Bracton,  who  had  learned  from  the  civil  and 
canon  law  something  of  a  more  rational  system  of  procedure, 
were  just  the  men  to  encourage  these  developments.  We  shall 
see  that  it  was  just  this  work  of  rationalizing  native  customs  by 
ideas  drawn  from  the  civil  and  canon  law  that  they  were  doing 
in  many  branches  of  English  law.'  And  so  in  the  thirteenth 
century  we  find  several  cases  in  which  these  bands  of  witnesses 
were  examined  by  the  judges,  and  in  which  a  decision  was  arrived 
at  by  considering  the  credibility  of  the  tales  which  they  told*  In 
a  case  of  the  year  1 234  conflicting  claims  to  a  stray  mare  were 
decided  by  the  examination  of  the  two  sets  of  witnesses,  and  the 
discovery,  as  a  result  of  that  examination,  that  the  tale  of  one 
set  was  consistent  and  the  other  inconsistent.^  As  Maitland 
says,  in  the  days  of  Bracton  this  mode  of  trial  was,  under  these 
influences,  developing  into  a  serious  rival  of  trial  by  jury.*  There 
were  many  cases  in  which  such  a  proof  was  admissible  ;  and  it 
sometimes  almost  seems  as  if  a  jury  is  only  summoned  as  a  last 

1  Dyer  185. 

*  **  And  their  testimony  tended  to  no  full  proof,  but  by  conjecture  and  presump- 
^uofOA,  .  .  .  And  these  testimonies  were  entereav^^^f  in  upon  the  record  before  judg- 
ment was  given ;  and  no  witness  of  the  life  of  the  man  was  given  upon  the  part  of 
the  tenants;  therefore  it  was  considered  that  the  demandant  should  recover  seisin, 
etc.  .  .  .  Also  it  was  said  that  qui  m$liu$  probat  miUus  habti,**  ibid. 

'  Vol.  ii  Bk.  iii  c.  3. 

*  Bracton  thus  states  the  law,  '*  Potent  tamen  inculpatus  ita  excipere  et  respon- 
dere,  quod  nterque  onerabitur  ad  sectam  producendam,  et  cum  hinc  inde  fuerunt 
•ecta  diligenter  examinata,  pro  ea  judicabitur  quae  probabilior  et  verisimilior  esse 
probabitur,**  f.  159. 

^  Bracton's  Note  Book,  case  11x5 ;  P.  and  M.  ii  635. 
<  Ibid  636. 
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'  resort^  Probably  if  lawyers  of  Bracton's  school  had  continued 
to  develop  English  law,  trial  by  the  inquest  of  a  jury  would  have 
developed  into  a  procedure  something  like  the  inquisitory  proce- 
dure of  the  canon  law,^  and  jury  and  witnesses  alike  would  have 
been  governed  by  the  rules  as  to  proof  which  the  canon  lawyers 
were  elaborating.' 

But,  fortunately  for  English  law,  this  was  not  to  be.  As 
Maitland  has  pointed  out,  the  jury  was  being  adapted  for  judicial 
purposes  before  the  inquisitory  machinery  of  the  canon  law  had 

^  been  developed*     The  lawyers  of  Edward  I/s  reign  rarely  knew 

^  as  much  canon  law  as  Bracton.^  They  were  much  more  at  home 
with  a  jury ;  and  to  submit  the  facts  to  a  jury  was  much  less 

^  trouble  than  to  weigh  testimony.^  Therefore  the  trial  by  jury 
ousted  the  trial  by  witnesses  before  that  trial,  in  its  rationalized 
form,  had  had  time  to  become  familiar  to  them.  The  oxxlem 
witness,  and  the  modem  law  of  evidence  only  gradually  b^[an 
to  appear  when,  in  the  course  of  the  sixteenth  century,  the  jury 
were  losing  their  character  of  witnesses.^  In  one  case,  and  in 
one  case  only,  did  the  old  trial  by  witnesses  survive.  The 
question  whether  a  husband  was  dead,  so  that  his  widow  could 
claim  dower,  was  tried  in  this  way  till  1834.^  This  may  possibly 
have  originated  in  the  fact  that  it  was  difficult  to  prove  deadi 
by  a  jury  in  cases  where  the  husband  had  died  beyond  the  sea&^ 
However  that  may  be,  it  lingered  on  as  a  solitary  survival.^* 

^  **  Si  aiitem  nentra  pare  sectam  habaerit,  nee  probationem,  nee  saltern  praesnmp- 
tionem,  nee  inatntmentnin,  et  utraqne  pare  de  veritate  ponat  se  soper  patriam  pro  de- 
fects seetje  vd  alterins  probationis  quam  ad  manum  non  habnerit,  tone  fiat  inqnlsitio 
de  veritate,**  Bncbon,  t  304  b ;  for  some  of  the  cases  in  which  this  mode  of  proof 
was  used  in  the  thirteenth  centoiy  see  Thayer,  Evidence  19-04. 

'  Below  315-320. 

'  See  Bracton  ff.  396,  396  b,  where  a  trial  of  the  validity  of  a  charter  by  both  the 
witnesses  to  the  charter  and  an  inquest  is  contemplated — obviously  both  are  treated 
as  witnesses ;  for  this  practice  see  below  334. 

^  P.  and  M.  ii  636--**  The  main  institute  of  our  new  procedure  is  the  inqoest  of 
the  country.  This  has  taken  possession  of  England  before  people  have  tboaght  of 
balancing  the  evidence  given  1^  two  sets  of  witnesses." 

»Vol.nBk.iiic3 

*  P.  and  M.  ii  636;  thus  in  1346  it  was  ruled  by  SharshuUe,  J.,  that  *'in  every 
case  in  which  enquiry  is  to  be  made  as  to  the  points  of  the  writ  by  assize  or  by 
jury,  no  proof  by  witness  can  be  made,"  Y.B.  ao  Ed.  III.  (R.S.)  ii  168-170; 
below  318. 

^  Below  334-336 ;  Bk.  iv  PL  II.  c.  7  §  i. 

«  P.  and  M.  ii  636 :  Y.B.  16  Ed.  III.  (R.S.)  ii  86-90 ;  Seiden,  Notes  to  Fortescue, 
De  Laudibus  c  21 ;  Coke,  Fourth  Instit.  279;  Faux  v.  Barnes  (1698)  i  Ld.  Rajrm. 
174;  Reeves,  H.E.L.  ii  401-402;  it  should  be  noted  that  in  13x3  the  question 
whether  a  life  tenant  was  dead  or  alive  was  also  tried  in  this  way,  Y.B.  6,  7  Ed.  IL 
(S.S.j  59— from  which  it  would  seem  that  by  that  date  this  mode  of  trial  was  being 
restncted  to  the  proof  of  life  or  death,  but  that  it  was  not  quite  so  restricted  as  it 
afterwards  became. 

•  P.  and  M.  ii  636;  Reeves,  H.E.L.  ii  401 ;  cp.  Y.B.  ao  Ed.  lU.  (R.S.)  H  x68- 
170. 

"  Proof  of  a^e,  which  formerly  used  to  be  tried  by  witnesses,  was  in  X5X5  tried 
by  jury ;  but  &e  jurors  in  this  case  still  retained  a  trace  of  the  older  mode  of  proof 
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But  naturally,  as  a  law  of  evidence  atx>sey  it  tended  to  change 
its  character.  Though,  in  the  thirteenth  century,  rationalizing 
influences  drawn  from  the  canon  law  had  failed  to  make  it  an 
effective  rival  to  the  jury,  in  the  seventeenth  century  rational- 
izing influences  drawn  from  the  common  law  converted  this  old 
trial  by  witnesses  into  "  a  trial  by  the  justices  upon  proofs  made 
before  them."  ^ 

This  method  of  trial  disappeared  in  1834  when,  with  the 
abolition  of  the  real  actions,  the  single  case  in  which  it  was 
applicable  disappeared.^ 

(2)  Compurgation  or  law  wager} 

If  a  defendant  on^^ad^nd  in  a  set  foffT(^  of  words*  will  deny 
the  cliai^e  against  him/and  if  he  can  get  a  certain  number  of 


otherpersons~(compurgators)  to  back  his  denial  by  thei£5aths; 
he  win  win  his  case.  If  be  cannot  f  et  the  ryqu^red  numbei^j  or 
they  do  not  swear  in  proper  form,  "  the  oath  tMirsts,"  and  he  will 
lose^  Though  oaths  were  used  in  the  Roman  law  of  procedure, 
this  institution  of  computation  was  not  known  to  it^  It  was, 
however,  common  to  the  laws  of  many  of  the  barbarian  tribes 
who  overran  the  Roman  empire.^  Because  it  was  so  common 
and  so  widespread  the  church  adopted  it  Churchmen  who  could 
command  the  services  of  their  fellow  ecclesiastics  as  compurgators 
found  it  to  be  a  system  ''admirably  suited  for  their  defence  in  an 
age  of  brute  force."  * 

According  to  the  older  formulas  the  compui^ators  took  the 
same  oath  as  their  principal  They  swore  that  he  did  not  owe 
the  debt,  or  that  he  was  not  guilty.  And  therefore  they  were 
liable  to  the  penalties  for  perjury  in  jusf  the  same  way  as  their 
pfincipaL^  But,  in  the  course  of  the  twH^^^  CCTturyi  it  came  to 
be  thought  that  the  compurgators  should  only  be  reguired  to 
swear  to  their  belief  in  the  truth  of  their  princ?[Vir«^  n«sgf>rti9ng  ; 
and  to  this  opinion  l^^al  sanction  was  given  by  Innocent  \\\}^ 
This  was  due  to  a  wish  to  remove  the  temptation  to  commit 

by  a  band  of  witnesses  in  that  each  could  give  a  reason  for  his  decision,  Keilway 
177,  cited  Thayer,  Evidence  20. 

*  Case  of  the  Abbot  of  Strata  Mercella  (1592)  9  Co.  Rep.  at  p.  30  b. 

*  Thayer,  Evidence  24. 

*  Ibid  24-34 ;  L^f  Superstition  and  Force,  Essay  I. ;  P.  and  M.  ii  631-634 ;  Bl. 
Conrai.  iii  341-348. 

*  For  these  forms  see  Lea,  op.  cit  58 ;  Bl.  Comm.  iii  343. 
^  P.  and  M.  ii  599.  '  Lea,  op.  cit.  34. 

^  **  The  Salians,  the  Ripuarians,  the  Alamannt,  the  Baioarians,  the  Lombards, 
the  Frisians,  the  Norsemen,  the  Saxons,  the  Angli  and  Werini,  thie  Anglo-Saxons 
and  the  Welsh,  races  whose  common  ori^n  must  be  sought  in  the  prehistoric  past 
all  gave  to  this  form  of  purgation  a  prominent  position  in  their  jurisprudence,  and 
it  may  be  said  to  have  reignra  from  southern  Italy  to  Scotland,"  ibid. 

•Lea,  op.  dt.  35.  » Ibid  64-65.  " Ibid  71-72. 

VOL.  I.— 20 
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peijary ;  but  it  destroyed  mudi  of  the  efikacy  of  this  medKxl 
of  proof,  because  it  prevented  any  effective  punishmoit  of  a 
compuigator  who  swore  falsely.^  Partly  for  this  reason,  partly 
because  the  revived  study  of  the  civil  law  was  teaching  men 
more  modem  ideas  about  procedure  and  evidence,  compurgation 
about  tiiis  period  bq;an  to  be  looked  on  with  dis&vour.  But  it 
still  had  many  centuries  of  life  before  it,  and  it  was  in  the  two 
succeeding  centuries  that  precise  rules  were  laid  down  by  the 
common  law  as  to  the  forms  which  must  be  used  in  carrying  out 
this  process.  For  instance,  there  does  not  seem  to  have  been 
originally  any  certain  rule  as  to  the  number  of  compurgators 
required.  Three  to  six  compurgators  were  generally  thought 
sufficient  in  die  manorial  courts;'  and  Fleta  thought  that  their 
number  should  always  be  double  that  of  the  secta.'  It  was  not 
till  1 342  ^  that  it  was  settled  that  the  number  must  be  twdve. 
Then,  too,  in  the  fourteenth  century  some  very  minute  rales  were 
laid  down  as  to  the  manner  in  which  compurgation  must  be 
made  where  a  married  woman  was  sued  for  her  ante-nuptial 
debt  ;^  and  in  1344-1345  a  case  is  reported  to  show  how  a  dumb 
person  must  wage  his  law.* 

Cases  of  this  kind  show  that  compurgation  was  still  a  living 
thing.  In  bet  it  was  used  frequently  in  the  manorial  courts ; ' 
in  the  courts  of  boroughs,  where  it  was  valued  as  an  alternative 
to  trial  by  battle;*  and  in  the  ecclesiastical  courtsw*  And, 
although  in  the  twelfth  century  it  was  viewed  with  dis&vour  in 
the  royal  courts,  it  was  only  very  gradually  that  it  became  an 
institution  of  negligible  importance.  The  Assixe  of  Clarendon 
^Ii65)  enacted  that  accused  persons  of  bad  diaracter  should, 
although  they  had  successfully  made  thetr  law,  depart  from  the 
kingdom  within  eight  days.^*    The  assizes  took  its  place  in  real 

'  Lea,  op.  cit.  72. 

'Select  Pleas  in  Manorial  Govts  (S.S.)  7, 18.  37— six;  140,  151— cfaree;  173 
— five. 

'  n.  63.  xo,  cited  above  303  n.  6. 

^Y.B.  x6  Edwafd  III.  (R.S.)  5  16;  Co.  Litt.  295;  BL  Comm.  ni  343. 

'**  The  law  was  made  in  this  form.  The  wife  hdd  her  hand  over  die  book» 
and  the  hosband  hdd  his  under  the  book  and  made  the  law  in  his  own  name  and  in 
the  name  of  his  wife.  And  the  case  was  that  die  loan  was  made  to  the  wile  while 
she  was  sole,  and  thcrefofe  she  pot  her  hand  over  the  book,  etc  Bat  if  the  loan 
had  been  made  to  the  wife  while  she  was  covert,  in  the  opinian  of  some  she  woold 
not  have  held  her  hand  over  the  book,  etc ;  nor  would  the  hosband  have  made  the 
law  in  his  own  name  and  in  that  of  his  wife  jointly,  but  in  his  own  name  only,** 
Y3.  4  Ed.  IL  (S.S.)  13;  d  Y.B.  3,  3  Ed.  IL  (S.S.)  67;  for  the  reason  of  the  dis- 
tinctioo  between  ante  and  post  nnptial  6AtM  see  vol.  iii  c  4  $  5. 

•  Y.B.  18, 19  Ed.  IIL  (R.S.)  290.  7  P.  and  M.  n  63a. 

•ftid  632^33;  cf.  Y.B.  20  Ed.  in.  fR.S.)  i  134-13^  where  a citixcn  of  Lolldo^^ 
having  offered  to  prove  his  case  by  battle,  the  City  obfected,  and  Hatmrd  that  the 
court  ooght  not  to  allow  bun  to  wa^  battle. 

»P.  andM.u634. 

1*  ••  Volt  enim  dominos  res  qood  ipsi  qui  £acieot  legem  soam  et  mondi  emnt  per 
legem,  si  ipai  foerint  de  pesshno  testmiooio  et  poblice  et  turpi ter  diffsmati  testi- 
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actions,^  except  in  the  case  of  incidental  questions  arising  in 
these  actions — e.g.  as  to  whether  the  defendant  had  been  duly 
summoned.^  It  was  not  allowed,  wl^^r^  ^-he  crown  was  a  party ; 
and  this  excluded  it  from  criminal  prosecutions,  and  proceedings 
in"the  court  of  Exchequer.^  It  was  never  allowed  when  tres- 
deceit  or  forcible  mjury  was  the  gist  of  the  action.* 


pass,  deceit  or  lorcible  miu.  ^ ^ >-.^  ^ w». 

i^ut,  though  its  scope  was  thus  narrowed,  it  could  still  be 
sometimes  used  in  certain  of  the  older  personal  actions — in  Debt, 
Detinue,  and  Account ;  and,  when  it  could  be  used,  the  right  of 
action  did  not  survive  against  the  executor  of  a  deceased  defen- 
dant.^ The  executor  could  not  swear  that  his  testator  did  not 
owe  because  he  did  not  know  the  truth,  and  therefore  it  was 
thought  that  he  could  not  be  made  liable  at  all.  Even  in  these 
three  personal  actions  this  method  of  proof  could  not  always  be 
used.  Thus  if  Debt  was  brought  on  a  deed,^  or  if  it  was  brought 
for  a  penalty  provided  by  a  statute  for  some  wrongful  act,^  there 
could  be  no  defence  by  compurgation.  Generally  it  seems  to 
have  been  confined  to  cases  in  which  a  plaintiff  had  nothing 
more  than  his  bare  word  to  support  his  action.®  In  such  cases 
it  was  thought  (not  altogether  unreasonably)  that  the  defendant's 
oath,  backed  by  the  oaths  of  twelve  other  persons,  was  a  suffi- 
cient defence.*  Even  in  cases  of  this  kind  the  law  was  always 
ready  to  find  excuses  for  excluding  this  defence.  Thus  if  Debt 
was  brought  for  services  rendered  by  a  person  who  was  under  a 
legal  obligation  to  render  them — for  instance  an  attorney  for  his 
fees — compurgation  was  excluded ;  ^^  and  it  was  only  a  defen- 
dant's own  acts  which  could  be  proved  in  this  way."  But, 
though  the  occasions  upon  which  the  defence  could  be  used  were 
limited,  as  long  as  the  personal  actions  of  Debt,  Detinue,  and 
Account  were  in  frequent  use,  there  were  opportunities  for  its 
use.  It  declined  as  they  ceased  to  be  used  We  shall  see 
that,  in  the  course  of  the  sixteenth  and  seventeenth  centuries, 
much  more  efficient  substitutes  were  found  for  them.  Debt 
was  superseded  by  Assumpsit,**  Detinue  by  Trover,**  and  Account 

monio  moltonixn  et  legjalium  hominmii,  fores  jurent  terras  regis,  ita  quod  infra  VIII. 
dies  mare  transibunt  nisi  aura  eos  detinuerit,   §  14. 

1  Below  327-339 ;  Y.B.  6,  7  Ed.  II.  (S.S.)  82-83. 

«  Y.B.  x6  Ed.  III.  (R.S.)  u  xix,  xx ;  Bl.  Comm.  iii  345. 

*  Ibid  346,  347.  ^Ibid  346;  cf.  Bracton  £  3x5  b. 

>  Eyre  of  Kent  (S.S.)  ii  41 ;  Bl.  Comm.  ii  347. 

•Y.B.  3,  4  Ed.  11.  (S.S.)  200. 

'  City  of  London' V.  Wood  (1701)  Z2  Mod.  669. 

«  Y.B.  19  Ed.  III.  (R.S.)  328. 

•Y.B.  16  Ed.  III.  (R.S.J  ii  xviu,  xix.  »«  Bl.  Comm.  iii  346. 

^^  **  No  one  can  make  his  law  in  respect  of  the  act  of  another ;  and  since  you  say 
that  they  did  not  request  your  services,  it  is  not  of  an  act  of  your  own  that  you  are 
offering  to  make  your  law,'*  Y.B.  5  Ed.  II.  (S.S.)  2  ftr  Suunton,  J. 

»«  Vol.  iii  c  3.  "  Ibid  c.  286. 


808        COMMON  LAW  JURISDICTION 

by  the  equitable  remedies  provided  by  the  court  of  Chancery.^ 
llius,  as  Blackstone  said,^  compurgation  was  "  out  of  use,  being 
avoided  by  the  mode  of  bringing  the  action,  but  not  out  of 
force."  In  1708,'  1799,*  ^^d  1824  actions  were  successfully 
defended  in  this  way.  The  case  of  Kingv,  Williams^  in  1824 
was  the  last  instance  of  its  use.     It  was  finally  abolished  in 

(3)  Battle  J 

Jrial  by  battle  is  almost  universally  found  among  the  bar- 
barian tribes  from  whom  the  nations  of  modem  Europe  trace 
their  descent  It  was  not  merely  an  appeal  to  physical  force 
because  it  was  accompanied  by  a  belief  that  Providence  will  give 
victory  to  the  r^ht  Christianity  merely  transferred  this  appeal 
from  the  heathen  deities  to  the  God  of  Battles,  The  trial  by 
battle  is  \ii^judidum  Dei  par  excellency 

The  Anglo-Saxons  seem  to  have  been  almost  the  only  nation 
who  did  not  possess  it  It  appeared  in  England  as  a  Norman 
novelty.^  But  after  its  appearance  it  was  used,  here  as  abroad, 
to  settle  a  large  variety  of  disputed  questions.  Witnesses  called 
by  the  adverse  party,  and  even  one's  own  witnesses,  if  they 
appeared  to  be  adverse,  might  be  compelled  to  defend  their 
veracity  by  the  battle.^  A  court  might  be  compelled  to  defend 
its  judgment  in  this  manner.  ^^  A  man  could  in  this  way  prove 
his  innocence  of  crime,  his  right  to  property,  or  right  to  obtain 
payment  of  a  debt^^  It  was  used,  not  merely  in  the  ordinary 
litigation  of  private  persons,  but  also  in  international  contro- 
versies. When  the  kings  of  Castile  and  Navarre  referred  their 
claimsT  to  Henry  II.,  each  side  was  accompanied  by  chamfMons 
to  settle  in  the  usual  way  any  incidental  points  which  might 

^  Below  458-459 ;  in  Account  it  was  allowed  in  1346  thongh  the  platntiflT  had 
tallies  to  prove  the  payment  of  the  money,  Y.B.  20  Ed.  III.  (K.S.)  i  448. 

*  Comm.  ill  348.  *  Lea,  op.  ctt.  86.  ^  Ibid. 

»2  B.  and  C.  538.  «3,  4  William  IV.  c  Aa  §  13. 

^  Neilson,  Trial  by  Combat ;  Lea,  Superstition  and  Force,  Essay  IL  ;  Thayer» 
Evidence,  39-46;  P.  and  M.  ii  597,  630,  631. 

^Lea  115;  Thayer,  Evidence,  at  p.  41,  points  out  that  it  was  therefore  un- 
popular, that  a  large  scope  was  given  to  the  ordeal,  and  that  when  that  was 
abolished  there  was  an  **  unusually  wide  gap  **  to  be  filled  by  the  new  method  of 
trial  by  jury. 

'  &racton  f.  151,  '*  cum  autem  warrantus  praesens  fuerit,  aut  statim  warrantizat, 
aut  defendat  quod  ei  warrantizare  non  debet,  et  negat  Et  ^uo  casu,  si  negaverit, 
oportet  quod  appellatus,  qui  in  seysina  fuerit,  hoc  disrationet  versus  eum  per 
corpus  suum,  et  sic  perveniri  poterit  inter  eos  ad  duellum ;  "  in  some  cases  a  party 
might  vary  some  of  the  facts  stated  by  him  in  former  proceedings,  and  prove  these 
variations  in  this  way,  ibid  f.  157. 

^^Glanvil  viii  8 ;  P.  and  M.  ii  663,  664 ;  Lea  123, 124 ;  Reeves,  H.E.L.  i  206 ; 
above  73  n.  7. 

'^  As  to  debt  see  Glanvil  x  5 ;  P.  and  M.  ii  203 ;  but  battle  soon  ceased  to  be 
available  in  such  cases,  ibid  204. 
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arise.    "A  duellist  in  fact   seems  to  have  been   reckoned  a 
necessary  adjunct  to  diplomacy."  ^ 

Thus  in  early  law  to  b^n  a  law  suit,  or  even  to  be  a  witness 
in  a  law  suit  when  the  other  side  was  skilled  in  wariike  weapons, 
was  a  perilous  process.  It  was  only  certain  classes,  such  as 
infants,  women,  or  those  over  sixty  years  of  age  who  could  de* 
cline  the  battle.^  They  might  employ  champions ;  and  soon  the 
power  to  appoint  champions  became  extended  to  able-bodied 
litigants.  But  it  is  clear  that  "  the  use  of  a  professional  gladiator 
is  inconsistent  with  a  pious  reference  to  the  judgment  of  God." ' 
In  England  the  champion  was  a  witness ;  and  if  it  could  be 
proved  that  he  was  perjuring  himself  he  was  liable  to  lose  a 
hand  or  foot^  But,  in  spite  of  this,  champions  were  freely  used  ; 
and  in  1275  they  were  recognized  by  a  statute,  which  enacted 
that  they  need  not  swear  as  to  their  own  knowledge  of  the  cause 
which  they  were  hired  to  maintain.^  Churches,^  landowners,^ 
and  communities  permanently  retained  such  champions.^ 

The  forms  of  a  trial  by  battle  are  described  at  length  by 
Blackstone,^  as  such  a  trial  was  still  part  of  the  law  of  England 
when  he  wrote  But  we  can  see  that  even  when  Glanvil  was 
writing  it  was  beginning  to  be  looked  upon  with  disfavour.  The 
fnanner  in  which  he  contrasts  the  trial  by  battle  with  the  new 
form  of  trial  by  the  Grand  Assize  shows  that  the  best  lawyers 
already  distrusted  it.^*'  It  became  obsolete  for  reasons  very 
similar  to  those  which  were  fatal  to  computation.  The  church 
turned  agfainst  it^^  It  appeared  merely  barbarous  to  those 
learned  in  the  civil  law.^^  — 

In  England  it  lasted  till  the  nineteenth  century  as  a^possible  ^ 
alternative  in  real  actions  to  the  Grand  Assize,  and  as  aSTSanr' 

^  Lea  lag,  130. 

'See  the  judgment  of  EUenborougb,  C.J.,  in  Ashford  v.  Thornton  (x8i8), 
1  B.  and  Aid.  405,  456. 

'Lea  182.  The  foreign  civilians  compared  them  with  the  Roman  gladiators, 
ibid  187. 

*  Bracton  1  151  b,  citing  the  case  of  Elias  Pigo ;  Glanvil  ii  ^ ;  the  champion 
most  assert  that  be  knows  the  truth  of  the  cause  for  which  he  fightt,  P.  and  M.  ii 
604. 

*3  Edward  I.  c.  41  (Statute  of  Westminster  L). 

*  Lea  197,  citing  an  agreement  of  1258  between  the  abbey  of  Glastonbury  and 
Henry  de  Fembureg. 

^P.  and  M.  ii  630.  "  Ibid  664 ;  Lea  196,  197. 

'  Comm.  iii  338-341 ;  App  XXVIL 

^^  n.  7.  **  In  the  midst  of  the  dry  details  of  his  treatise  we  come  suddenly  upon 
a  passage  full  of  sentiment,  which  testifies  to  the  powerful  contemporaneous  im- 
pression made  by  the  first  introduction  of  the  organized  Jury  into  England,"  Thayer, 
Evidence,  41,  42. 

'>  Lea  2oiS ;  Innocent  III.  condemned  it  at  the  Lateran  council  1215. 

^Ibid  2XZ,  212 ;  in  1231  Frederic  II.  in  his  code  for  Naples  prohibited  it  when 
any  other  proof  was  possible ;  but  Staunford  who  wrote  in  1557  on  the  pleas  of  the 
crown  still  professes  belief  in  it,  Pleas  of  the  Crown  c.  15. 
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of  disproving  an  appeal  of  mtirder.^  It  was  practically  obsolete 
by  the  end  of  the  thirteenth  century.  When  it  does  occur  in  the 
Year  Books  it  is  described  as  though  it  was  a  legal  curiosity.^ 
Isolated  cases,  however,  still  kept  it  in  remembrance.  In  1571 
Dyer  reports  how  the  judges  in  their  scarlet  robes  and  the 
Serjeants  adjourned  to  Tothill  fields  where  a  crowd  of  four  thousand 
persons  had  gathered  to  witness  the  fight'  But  the  demandant 
made  default  and  the  fight  did  not  take  place.  Another  case 
occurred  in  1638,^  but,  owing  to  the  interposition  of  Charles  I., 
who  ordered  the  judge  to  find  some  method  of  preventing  it,^  no 
fight  took  place.  A  bill  to  abolish  it  was  proposed  in  the  Long 
Parliament ;  but  it  was  not  carried ;  *  and  the  case  of  Ashfard  v. 
Thornton'^  (181 8)  showed  that  battle  was  still  a  l^;al  method  of 
proof  in  appeak  of  murder.  In  18 19  trial  by  battle  was  for  all 
purposes  abolished.^ 

(4)  Ordeal.^ 

Trial  by  battle  was  in  a  sense  a  mode  of  trial  by  ordeal.  The 
trial  t)yordeal  resls  illJUn  the^yetieTtnat  (jod  will  intefvehe  bv  a 
sigh  or  a  miracle  to  determine  a  question  at  issue  between  two 
contending  parties  This  belief  is  almost  universally  found 
among  primitive  races.  Without  taking  account  of  less  important 
forms  of  the  ordeal, ^^  we  find  that  the  person  who  can  carry  red- 
hot  iron,  who  can  plunge  his  hand  or  his  arm  into  boiling  water, 
who  will  sink  when  thrown  into  the  water,  is  deemed  to  have 
right  on  his  side."  The  belief  is  so  natural  that  very  modem 
illustrations  of  it  are  not  wanting.  Mr.  Lea  tells  us  that  in  18 11 
a  Neapolitan  noble,  suspecting  the  chastity  of  his  daughter,  ex- 
posed her  to  the  ordeal  of  fire,  from  which  she  barely  escaped 
with  her  life."  Like  the  other  methods  of  proof  it  decayed  ;  and 
for  very  similar  reasons.     It  opened  the  door  to  corruption.^^     It 

>  Battles  in  the  military  court  before  the  constable  and  marshal  are  quite 
distinct ;  the  arms,  for  instance,  are  different,  BL  Comm.  iii  337,  339 ;  Neilson  167, 
168 ;  cp.  '*  The  order  of  battel  in  the  Court  of  Chivalry,**  composed  by  Thomas  of 
V^oodstock,  Duke  of  Gloucester,  Black  Book  of  the  Admiralty  (R.S.)  i  300-329. 

'Thayer,  Evidence,  43,  44 ;  see  Y.BB.  17  Ed.  III.  (R.S.)  ao  (appeal  of  murder) ; 
ao  Ed.  III.  (R.S.)  i  48a  (writ  of  right);  FiUherbert,  Ap.  Corona  pi.  78  (app^ 
of  robbery) ;  it  had  begun  to  die  out  early  in  the  thirteenth  century,  Select  Pleas  of 
the  Crown  (S.S.)  xziv. 

■  Lowe  V.  Paramour,  Dyer  301. 

^  Claxton  V.  Lilbum,  cited  Lea  244,  245.  *Lea,  op.  cit.  244. 

'  Ibid  245 ;  see  Hist  MSS.  Com.  Fourth  Rep.  App.  Pt.  I.  48,  59,  95  for  some 
petitions  to  Parliament  by  the  parties  in  the  case  of  Claxton  v.  Lilbum. 

'  I  B,  and  Aid.  457.  '  59  George  III.  c.  46. 

•  Lea,  Essay  III. ;  Thayer,  Evidence,  34-39  ;  P.  and  M.  ii  596,  597. 

w  See  Lea  334-379« 

"  For  details  as  to  these  see  ibid  278,  286, 318. 

>*At  p.  317;  for  other  modem  instances  of  a  similar  sort  of  superstition 
ibid  200,  357,  367,  397. 
>"  Lea  404,  405. 
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was  hard  to  get  convictions.  Between  1201  and  12 19  Maitland 
has  only  found  one  case  in  which  it  did  not  acquit  the  accused.^ 
William  Rufus,  on  an  occasion  when  it  had  let  off  fifty  persons 
whom  he  wished  to  see  convicted,  openly  mocked  at  it.^  The 
Assize  of  Clarendon  enacted  that  persons  of  bad  fame  who  had 
successfully  passed  through  the  ord^l  should  abjure  the  kingdom.^ 
Finally  it  was  condemned  by  the  Lateran  Council  of  121 5.  In 
England  this  decree  was  promptly  observed.  In  a  writ  addressed 
by  Henry  III.  to  certain  of  his  itinerant  justices  in  1219  ^^  use 
of  the  ordeal  was  prohibited.^  For  this  reason  it  is  not  mentioned 
as  a  method  of  proof  in  Bracton's  work.  We  shall  see  that  the 
gap  thus  left  was  one  of  the  causes  which  helped  on  the  growth 
of  trial  by  jury.* 

Such  were  the  older  methods  of  proof.  The  court  was  in- 
terested simply  in  determining  which  of  the  two  parties  must  go 
through  the  forms  of  the  selected  proof,  and  in  seeing  that  the 
forms  were  observed.  The  decision  followed,  as  of  course. 
They  seem  to  us  barbarous  and  unreasonable.  But,  for  the  age 
in  which  they  flourished,  it  is  difficult  to  see  that  any  other 
methods  would  have  been  possible.  A  judicial  mind  is  not  one 
of  the  possessions  of  the  impulsive  person  who  feels  keenly  ;  and 
such  a  temperament  is  the  prevailing  characteristic  of  a  barbarous 
race.  We  do  not  expect,  even  in  modern  times,  an  impartial 
account  of  contemporary  political  events.  Lawsuits  in  a 
primitive  age,  when  men  were  bound  closely  together  by  ties  of 
kindred  or  neighbourhood,  were  more  exciting  than  politics  are 
to  us.  Many  persons  regard  the  submission  nf  intfrnatifrnal 
disputes  to  arbitration  as  visionary,  and  even  cowardly  }t  ynnat 
have  appeared  to  men  of  that  time  as  absurd  to  submit  their 
feuds  to  the  decisions  of  a  court  Trial  by^ttle  waslhe  obvious 
solution  ;  and  law  obtained  a  great  triumph  when  '^^  ^<^B"lat^  it^ 
conditions]  The  age  was  superstitious,  and  miracles  were  plenti- 
i'ul  because  they  were  believed.  It  did  not  appear  absurd  to 
hope  that  God  would  protect  the  right  But  it  was  also  an  age 
of  \:orruption ;  and  in  a  reaiiy  corrupt  age  it  is  easier  to  meet 
a  perjured  claim  by  more  detailed  and  particular  perjury  than 
to  establish  the  truth.     Battle,  ordeal,  and  compui^ation  were 

1  Select  Pleas  of  the  Crown  (S.S.)  75. 

'  Eadmer,  Hist.  Nov.  (R.S.)  xoa,  **  I^ttur  cum  principi  esset  relatum,  condem- 
natos  illos  teitio  judicti  die  simul  omnes  inostis  manibns  appaniisse,  stomachatus, 
taliter  fertur  respondere,  Quid  est  hoc  ?  Deus  est  Justus  judex  ?  Pereat  qui  dein- 
ceps  hoc  crediderit.  Quare,  per  hoc  et  hoc,  meo  judicio  amodo  respondebitur,  non 
Dei,  quod  pro  voto  cujusque  tunc  inde  plicatur." 

'f  14  cited  above  306  n.  10. 

♦  For  the  writ  seeoelow  323  n.  ro;  Thayer,  Evidence  37, 38;  P.  and  M.  ii  597. 

»  Below  323-324. 
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suited  to  the  age  in  which  thejr  flourished     Growing  dvilizatioQ 
demanded  a  clearer  and  a  more  certain  test 

Trial  by  Jury 

I  shall  deal  with  die  histoiy  of  trial  by  jury  under  tiie  five 
following  heads:  (i)  The  origin  and  the  English  develc^xnent 
of  the  jury ;  (2)  The  different  varieties  of  jury ;  (3)  The  devdop- 
ment  of  the  judicial  functions  of  the  jury ;  (4)  Mediods  of  con- 
trolling the  jury ;  (5)  The  legal  and  political  effects  of  the  jury 
system. 

(i)  The  origin  and  the  English  development  of  the  jury. 

"  Everywhere,"  says  Maine,^  "  in  the  Teutonic  countries  we 
find  deputies  of  the  king  exercising  authority  in  the  ancient 
courts,  insisting  diat  justice  be  administered  in  the  king's  name, 
and  finally  administering  a  simpler  justice  of  their  own  amid  the 
ruins  of  the  ancient  judicial  structures  fallen  everywhere  into  dis- 
repute and  decay."  The  juiy  is  one  of  the  most  famous  of  the 
devices  by  which  the  king  introduced  into  the  law  a  simpler,  a 
more  rational,  and  a  more  equitable  method  of  administerii^ 
justice  than  any  of  the  methods  provided  by  the  archaic  formalism 
of  the  older  customary  laws. 

The  Carlovingian  kings,  "  imitating  it  may  be  the  procedure 
of  the  Roman  fiscus,  assumed  the  privilege  of  determining  their 
rights  by  means  of  an  inquisitio."  ^  They  summoned  the  mem- 
bers of  any  community  they  pleased,  and  made  them  supply  any 
information  which  they  desired  touching  the  administration  of 
their  government  Such  information  might  be  required  either 
for  the  purposes  of  a  pending  litigation,  or  to  supply  information 
upon  such  matters  as  the  detection  of  crime  or  the  misconduct 
of  officials.  This  institution  survived  in  the  provinces  conquered 
by  the  Normans.  It  was  made  use  of  by  the  Norman  dukes, 
and  brought  by  them  to  England.'  It  is  this  institution  which 
is  the  root  from  which  the  English  jury  springs.  As  Maitland 
says,^  the  jury,  when  first  it  makes  its  appearance  in  England,  is, 
in  essence,  ^  a  body  of  neighbours  summoned  by  some  public 
officer  to  give,  upon  oath,  a  true  answer  to  some  question."  It 
may  be  that  England  was  not  wholly  unprepared  to  receive  the 
jury  when  it  first  made  its  appearance.  We  shall  see  that  the 
church  had  been  developing  for  its  own  purposes  an  inquisitory 

*  Early  Law  and  Custom  172. 

'  P.  and  M.  i  120 ;  Thayer,  Evidence  47-48 ;  see  the  references  to  the  Theo- 
dosian  code  cited  by  Brunner,  Schwurgerichte  74  n.  i. 

'  P.  and  M.  i  120;  Thayer,  Evidence  47-48;  for  a  very  full  account  of  the  de- 
velopment of  the  jury  in  Normandy  see  Haskins,  Norman  Institutions  chap.  vi. 

♦P.  and  M.  i  117. 
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procedure  which  it  was  applying  in  its  own  courts;^  and,  'Mn 
the  days  of  Dunstan  and  Oswald  the  English  church  was  borrow- 
ing ideas  and  institutions  from  the  Prankish.'*^  Some  of  the 
Scandinavian  nations  seem  to  have  evolved  an  institution  which 
was  something  like  a  jury.'  But,  if  we  except  the  passage  about 
the  accusing  th^^s  in  Ethelred's  law,^  there  seems  to  be  nothing 
in  the  Anglo-Saxon  laws,  secular  or  ecclesiastical,  which  suggests 
a  jury.  This  single  passive  from  Ethelred's  law  does  not  carry 
us  very  far.  It  may  be  that  such  an  institution  might  have  de- 
veloped into  a  jury  ;  but,  as  we  have  seen,^  it  does  not  necessarily 
point  to  the  existence  of  any  similar  institution.  And  so  we 
must  conclude  with  Maitland  that  though  there  may  be  more 
than  one  possible  origin  for  the  jury,  though  England  may  have 
been  prepared  for  its  introduction,  it  was  definitely  introduced  by 
the  Norman  kings.^ 

If  this  is  the  origin  of  the  jury  it  is  not  surprising  to  find 
that  its  sphere,  when  it  made  its  appearance  in  England,  was 
wide.  Domesday  Book,  which  was,  as  we  shall  see,  an  enquiry 
into  the  extent,  value,  and  tenure  of  the  greater  part  of  the  land 
of  &igland,^  was  compiled  from  the  verdicts  of  jurors.  The 
enquiry  was  made  **  by  the  oath  of  the  sheriff,  and  all  the  Barons 
and  their  Prankish  men,  and  of  the  whole  hundred,  and  of  the 
priest,  reeve,  and  six  villeins  from  each  township."  ^  In  a  suit 
about  some  land  at  Ely  about  1080  certain  English  were  chosen 
to  say  upon  oath  what  they  knew  of  the  facts.^  Henry  IL  made 
the  most  extensive  use  of  it  in  all  departments  of  governments^ 
Thus  under  the  Assize  of  Clarendon  and  Northampton  very  com- 
prehensive questions  were  to  be  addressed  to  juries.  They  were 
required  to  answer,  among  other  things,  as  to  persons  suspected 
of  crimes,  as  to  escheats,  as  to  outlaws,  as  to  the  misdoings  of 
officials.^^  The  Inquest  of  Sheriffs  required  them  to  answer  a 
series  of  interrogatories  as  to  the  doings  of  the  sheriffs.^  The 
ordinance  of  the  Saladin  Tithe  required  them  to  answer  questions 
as  to  the  property  of  their  neighbours,  in  order  that  the  tax 
might  be  fairly  assessed.^'  We  have  already  seen  how  exten- 
sively it  was  used  by  the  justices  in  Eyre  to  supervise  all  the 
activities  of  the  local  courts,  whether  judicial  or  administrative.^^ 


'  Below  315.  '  P.  and  M.  i  121.  '  Ibid  122. 

<  Above  xa  n.  zo.  *Ibid. 

<  P.  and  M.  i  122.  ^  VoL  ii  Bk.  iii  c.  2. 
^InquiBitio  Elienaia,  cited  Stubbs,  Sel.  Ch.  86. 

'Bigelow,  Pladta  Anglo-Normanica  24 ;  see  also  Haskins,  Norman  Institutions 

234-235. 

i^See  Haakins,  op.  dt.  235-236. 

^^Stubbs,  Sel.  Ch.  143,  150.  >>Ibtd  148. 

"  Ibid  160.  "  Above  268-271. 
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More  especially  is  Henry  IL's  re^  remarkable  for  the  use  vliidi 
he  macie  of  a  jury  for  the  purpose  of  dvfl  litigation  coonected 
with  landL  The  Grand  Assize,  die  pcwy  wnty  assires  and  the 
assize  otmm  apply  this  procedure  to  settle  questions  of  the 
ownership  and  possession  of  land  heid  by  a  lay  tenure,  and  to 
determine  whether  die  land  is  held  by  a  lay  or  an  ecclesiastical 
tenure.'  As  Maitland  has  said,  this  meant  that  Henry  U. 
**  placed  at  die  disposal  of  litigants  in  certain  actions  diat  in- 
quest of  die  country  which  ever  since  die  Norman  Conquest  had 
fiormed  part  of  the  governmental  machinery  in  England."  * 

This  system  of  enquiry  by  jurors  was  used  not  only  by  the 
central  courts,  but  also  by  die  local  courts.  We  have  seen  diat 
it  was  used  in  the  toum  and  ket,  by  the  oorooer,  and  in  the 
quarter  sessions  of  the  justices  of  the  peace.'  And  in  these  local 
courts  the  jury  continued  to  be  used  for  general  admirustrative 
purposes  long  after  it  had  come  to  be  used  almost  entirdy  f3r 
judicial  purposes  m  the  central  courts.^  One  reason  for  this 
limitation  of  its  functions  in  die  sphere  of  central  government  is 
to  be  found  in  the  rise  and  growth  erf*  Farliamcnt  in  the  thirteenth 
and  fourteenth  centuries.  When  F^liament  became  the  grand 
inquest  of  the  nation  there  was  no  loi^^  any  need  to  send 
judges  round  the  country  to  collect  information  or  to  assess 
taxes  by  means  o(  the  inquests  of  juries.  Anodier  reason  is  to 
be  found  in  the  £ict  that  the  machinery  of  the  general  Eyre 
became  a  less  suitable  instrument  for  the  superviaon  and  control 
of  the  local  government  as  the  work  of  government  grew  more 
complex.*  So  gradually,  in  die  course  of  die  fourteenth  century, 
die  use  of  the  jury  in  connection  with  die  central  government 
came  to  be  diiefly  confined  to  judicial  functions.  It  is  this  use 
of  the  jury,  and  its  development  under  the  exigencies  of  this  use, 
that  is  peculiar  to  England 

Why  was  it  peculiar  to  England  ?  We  have  seen  that  the  jury 
came  from  abroad ;  and  in  France  there  is  plenty  of  evideiKe 
that,  down  to  the  thirteenth  century  and  later,  juries  were  used 
both  for  adkninistrative  purposes  and  in  lit^tion.  French  law 
long  knew  an  **  inquisitio  per  turbam  "*  by  means  €ji  whidi  an 
enquiry  could  be  niade  into  the  contents  of  a  body  of  customary 
law.     It  goes  back  to  the  dsLys  of  the  Carolingian  kings ;  and, 

'  Above  47,  ^75-276;  below 327-330. 

' P.  and  M.  ii 602 1  FkoCcnor  Hjttldns,  Nonnm  IwUlutioDS  198 mi|(|.  bflspfovea 
tbat  Gcoffpcy,  die  £ttber  of  Hemy  IL,  dbected  tfaau  liti|stioo  as  to  die  See  of  B^ 
iiioald  be  tried  "fecandom  awJtaia  mean;**  bat  Ibii  aanae,  being  made  nor  a 
paitidilar  caae,  can  bardly  be  aaid  to  antedate  tbe  general  anises  made  by  Heny  II« 
lor  England;  at  tbe  ome  time  tbis  and  odier  cases  dted  by  Proliesaor  Haskins 
shows  that  tdal  by  sworn  tnqoest  was  growing  more  and  more  fireqnent. 

'Above  77, 8^  136, 292-293. 

^Above293;  voLivBk.  irPt.  Lc  I.  *Above27S. 
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like  the  jury,  its  members  gave  through  its  foreman  a  collective 
verdict  from  its  own  knowledge.^  Then,  too,  Beaumanoir  in  the 
thirteenth  century  recognizes  a  procedure  by  which  a  person 
arrested  on  suspicion  might  agree  to  be  tried  by  his  country,  and 
could  be  forced  to  give  that  consent — a  procedure  almost  identical 
with  the  English  trial  by  petty  jury ;  ^  and  both  in  ecclesiastical 
law,  and  in  some  of  the  older  French  customs,  a  procedure  by 
which  a  jury  can  present  a  person  as  suspected  was  known.' 
Why  did  these  institutions  decay  in  France  while  they  flourished 
and  developed  in  England  ? 

The  answer  must  be  sought  in  the  very  different  course  which 
the  legal  history  of  the  two  countries  has  pursued. 

In  France  the  royal  power  was  obliged  to  struggle  for 
supremacy  against  great  feudatories.  The  struggle  was  long  and 
doubtful ;  and  the  crown  in  creating  a  centralized  government 
owed  much  to  the  doctrines  of  the  civil  and  canon  law  that  had 
come  with  the  l^al  renaissance  of  the  twelfth  century.*  The 
canon  lawyers,  at  the  end  of  the  twelfth  and  the  beginning  of  the 
thirteenth  century,  had  invented  a  new  procedure,  wholly  opposed 
to  the  older  forms,  which  was  based  upon  an  inquisitio  of  a  kind 
very  different  from  the  old  Carolingian  inquisitio.  It  b  true 
that,  like  the  Carolingian  inquisitio,  it  was  a  procedure  based, 
not  on  the  action  of  the  injured  party,  but  on  the  action  of  the 
state.  It  was  promoted  by  the  judge  or  by  some  person  who 
set  the  judge  in  motion.  But  the  subsequent  procedure  differed 
entirely  from  the  procedure  of  the  old  inquisitio.  Under  the  older 
procedure  the  person  accused  might  clear  himself  by  one  of  the 
older  methods  of  proof.  Under  this  new  procedure  the  accused 
was  arrested ;  and  then  followed  a  searching  examination  both 
of  the  accused  himself  and  of  witnesses.^  On  paper  this  was  a 
fair  and  rational  mode  of  trial  as,  to  secure  a  conviction  the 
canon  law  exacted  full  proof — that  is  two  witnesses  who  had 
seen  the  crime  committed.*  But,  as  it  was  difficult  to  get  this 
full  proof,  the  lawyers  soon  b^an  to  think  it  lawful  to  take  all 
measures  to  get  it     The  scales  were  weighted  against  the  accused 

^Brissaud,  Histoire  du  Droit  Francais  i  245.247;  Esmein,  Histoire  du  Droit 
Fraiicait  7g4-795 ;  Brissaud,  op.  cit.  i  245,  says,  "  La  turbe  est  une  sorte  de  Jury. 
L*im  des  temoins  oq  sages  coutomiers  qui  la  composent,  €hx  comme  notre  chit  du 
Jury,  le  rapporteur  de  la  turbe,  r^pond  au  nom  du  tous.  Ceux*^  ne  sont  pas 
interrogis  un  ft  un ;  on  les  questionne  tous  ensemble.  La  reponse— qu*on  aurait 
pu  appeller  virdict  au  sans  ^tymologique  du  mot,  viti'^Uctum'-ttit  collective, 
tandiaque,  dans  Tenqu^te  ordinaire,  elle  est  individuelle.** 

'Esrndn,  History  of  Continental  Criminal  Procedure  (Continental  L.  Hist. 
Series)  64.66. 

*  Ibid  83.84 ;  P.  and  M.  i  zaz. 

« VoL  u  Bk.  ui  c.  3 ;  vol  iv  Bk.  iv  Pt.  I.  c.  i. 

*  Esmein,  History  of  Continental  Criminal  Procedure  79-83,  85  seqq. 
'Ibid  259-260;  F.  and  M.  ii  656-657. 
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by  means  of  admissions  extracted  by  torture  and  witnesses  ex- 
amined in  secret.^  Naturally  the  old  idea  that  the  accused  was 
in  the  position  of  a  defendant,  as  against  whom  the  state  must 
proceed  under  much  the  same  rules  as  any  other  plaintifT,  died 
out  From  the  moment  of  his  arrest  the  state  acted  on  the 
presumption  that  the  accused  was  guilty.^  This  procedure 
gradually  made  its  way  into  the  law  of  all  continental  states. 
It  became  part  of  the  common  law  of  Europe,  and  stands  out  as 
the  gfreat  rival  to  the  system  of  trial  by  jury  which  had  been 
developed  in  England. 

The  English  state  in  the  eleventh  and  twelfth  centuries  had  a 
government  which  was  more  highly  centralized  than  that  of  any 
state  of  Europe.  That  it  had  acquired  such  a  government  was 
due  to  the  extent  of  the  power  of  the  crown.  Thus  it  happened 
that  the  del^ates  of  royal  power  could  make  their  influence  felt 
all  over  the  country,  and  royal  justice  everywhere  superseded  the 
justice  administered  by  the  local  courts.  One  of  the  most  im- 
portant instruments  of  the  royal  power  was  the  inquisition  held 
under  the  supervision  of  a  royal  judge  by  means  of  a  jury.  And, 
wherever  the  royal  justice  was  introduced,  this  method  of  deter- 
mining facts  accompanied  it.  Thus  the  jury  system  spread  as 
rapidly  and  as  widely  as  the  justice  of  the  royal  courts,  and  as  the 
rules  of  that  common  law  which  those  courts  were  both  making 
and  administering.  But  the  rapidity  of  the  development  of  the 
common  law  caused  it  to  develop  a  set  of  fixed  principles  before 
the  ideas  of  the  civil  and  canon  lawyers  had  had  time  to  exercise 
an  overwhelming  influence  upon  the  substance  of  its  rules.'  Thus 
its  rules  retained  many  archaic  ideas  which  these  lawyers  would 
probably  have  banished  from  it  The  common  law  was,  it  is  true, 
influenced  by  some  of  these  ideas  in  the  twelfth  and  thirteenth 
centuries,  as  the  books  of  Glanvil,  and  more  especially  of  Bracton 
show.^  But  this  influence  was  neither  lasting  nor  complete  ;  and 
it  was  ceasing  to  operate  at  the  end  of  the  thirteenth  century.^ 
This  rapidity  of  development,  which  caused  the  retention  of 
certain  archaic  ideas,  and  the  cessation  of  the  influence  of  the 
civil  and  canon  lawyers,  are  the  decisive  factors  in  the  early  his- 
tory of  trial  by  jury.  They  made  its  unique  development  in 
England  possible ;  and  therefore  we  must  examine  the  manner 
in  which  they  operated. 

(i)  The  earliest  part  of  a  primitive  body  of  law  to  attain  fixity 

>  Vol.  V  Bk.  iv  Pt.  I.  c.  4 ;  P.  and  M.  ii  654-655. 

«  Vol.  V  Bk.  iv  Pt.  I.  c.  4. 

'  *'  Henry  II.*8  reforms  were  effected  just  in  time.  But  for  them,  we  should  in- 
deed have  known  the  inquest,  but  it  would  in  all  likelihood  have  been  the  inquest  of 
the  canon  law,  the  enqu6te  of  the  new  French  jurisprudence,"  P.  and  M.  i  602. 

*  Vol.  il  Bk.  iii  cc.  a  and  3.  ^  Vol  ii  Bk.  iii  c.  3. 
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is  the  law  of  procedare ;  and  the  English  common  law  was  no 
exception  to  this  rule.  It  was  beginning  to  attain  some  fixed 
rules  of  procedure  at  a  time  when  men's  idea  of  a  trial  were 
dominated  by  the  archaic  ideas  which  centred  round  the  old 
formal  methods  of  proof — battle,  computation,  and  ordeal. 
Naturally  there  was  a  tendency  to  treat  the  jury,  which  was 
taking  their  place,  as  a  formal  proo£^  It  was  simply  substituted 
for  them,  and  was  adapted  with  as  little  change  as  possible  to  its 
new  position.  We  can  see  this  most  clearly  if  we  look  at  the 
formal  record  of  a  trial  ^  The  record  states  the  commission  of 
the  judges,  the  presentment  of  the  grand  jury,  the  indictment,  the 
plea,  the  &ct  that  the  accused  places  himself  on  his  country,  the 
summons  of  the  jury,  the  verdict,  and  the  judgment.  It  "  takes 
no  notice  either  of  the  evidence  or  of  the  direction  given  by  the 
judge  to  the  jury." '  The  jury  is  regarded  as  a  formal  test 
to  which  the  parties  have  submitted.  The  judgment  follows,  as 
under  the  old  system,  the  result  of  that  test  But  to  ask  in 
what  manner  one  of  the  old  tests  worked,  to  lay  down  rules  for 
its  working,  would  have  been  almost  impious ;  for  are  not  the 
judgments  of  God  past  finding  out  ?  The  record  tells  us  that 
when  the  jury  was  first  introduced  the  method  by  which  it  arrived 
at  its  verdict  inherited  the  inscrutability  of  the  judgments  of  God. 
(ii)  The  jury  was  a  body  of  neighbours  called  in,  either  by 
express  law,  or  by  the  consent  of  the  parties,  to  decide  disputed 
questions  of  fact  The  decision  upon  questions  of  fact  was  left 
to  them  because  they  were  already  acquainted  with  them,  or  if  not 
already  so  acquainted  with  them,  because  they  might  easily  ac- 
quire the  necessary  knowledge.  For  this  reason  it  has  been  said 
that  the  primitive  jury  were  witnesses  to  rather  than  judges  of  the 
facts.  Iliey  were  in  a  sense  witnessea  But  they  were  more  than 
witnesses.  They  were  a  method  of  proof  which  the  parties  were 
either  obliged  or  had  agreed  to  accept.^  It  was  the  easier  so  to 
regard  them,  because  they  represented  the  sense  of  the  community 
— hundred  or  shire — from  which  they  were  drawn ;  and  in  the 
days  when  such  communities  had  each  its  court,  when  indi- 
viduals lived  more  simple  and  more  similar  lives,  the  sense  of  the 
community  was  a  thing  more  distinctly  realized.^  They  were 
perhaps  regarded  by  some  as  fulfilling  somewhat  the  old  judidal 
functions  of  the  older  suitors  or  doomsmen  who  made  the  judg- 
ment of  the  court* 

1  P.  and  M.  ii  634. 

'  For  ■pedmens  of  the  record  in  civil  and  criminal  cases  see  Jacob's  Law  Dic- 
tionary, sub,  vac.  Trial ;  the  same  remarks  apply  to  both  kinds  of  record. 

s  Stephen,  H.C.L.  i  309.  *  Below  330, 329, 330.         ^  P.  and  M.  ii  62i-62a. 

*  Vinogradoff,  Magna  Carta  Commem.  Essays  93-93 ;  and  this  would  account  for 
the  survival  of  the  idea  that  the  jury  should  not  be  composed  of  persons  who  were 
manifestly  the  inferiors  of  the  parties  to  the  litigation,  below  324  n.  7. 
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No  doubt  the  judges  might  have  treated  them  as  witnesses  j^ 
and,  if  the  judges  had  been  men  who  had  absorbed  the  principles 
of  the  canonist  procedure  and  the  canonist  rules  of  evidence,  they 
would  have  so  treated  them.^  In  that  case  the  jury  would  prob- 
ably have  had  no  history.  But,  from  the  end  of  the  thirteentl^ 
century,  the  judges  were  ceasing  to  be  men  who  knew  anything 
of  the  canon  or  civil  law.  They  were  coming  to  be  drawn  from 
the  practitioners  in  the  royal  courts  ;  ^  and  as  yet  the  law  admin- 
istered in  the  royal  courts  had  no  rules  as  to  parol  evidence. 
Under  these  circumstances  it  was,  as  we  have  seen,  less  trouble  to 
the  judges  to  treat  this  band  of  witnesses  as  a  formal  proof  of  the 
facts.'  But  this  meant  that  more  stress  was  laid  upon  their 
judicial  and  less  upon  their  witnessing  capacity.  And,  under 
these  influences,  their  judicial  capacity  tended  to  grow  more  and 
more  predominant.  Thus,  although  as  late  as  1 346  ^  the  verdict 
of  a  majority  was  taken,  it  was  finally  settled  in  1 367  ^  that  their 
verdict  must  be  unanimous.  So  too  it  was  a  very  ancient  rule 
that  the  jurors  could  not  separate  till  after  they  had  given  their 
verdict — the  quasi-corporate  character  of  this  band  of  judges  must 
be  maintained  till  they  had  discharged  their  duty  ;  *  and  to  hasten 
their  deliberations  it  was  the  law  that  they  could  neither  eat  nor 


^  Bracton  knew  something  of  the  canon  and  ciYil  law,  vol.  ii  Bk.  iii  c.  3,  and 
there  are  siens  in  his  book  of  a  tendency  to  treat  the  jury  as  witnesses ;  thus  he  says, 
if.  143, 143  D,  '*  Jttsticiarius  igitur  si  discretus  sit  .  .  .  inprimis  debet  inquirere,  si 
forte  dubitaverit,  et  jurata  suspecta  fuerit,  a  quo  vel  a  quibus  ilU  duodecim  didicerunt 
ea,  quae  in  veredicto  suo  proferunt  de  indictato,  et  audita  super  hoc  responsione,  de 
facili  perpendere  poterit,  si  dolus  subfuerit  vel  iniquitas.  Dicat  forte  aliquis  vel  major 
pars  juratorum,  quod  ea  <}uae  ipsi  proferunt  in  veredicto  suo  didicerunt  ab  uno  in 
conjuratoribus  suis,  et  qui  interrogatus  forte  dicet  quod  ilia  dididt  ab  illo  tali,  et  sic 
descendere  poterit  interrogatio  et  responsio  de  persona  in  personam  usque  ad  aliquam 
vilem  et  abjectam  personam  cut  non  erit  fides  aliquatenus  adhibcmda ;  '*  and  s^gain 
he  says  f.  143  b,  "  possunt  justitiarii  si  viderint  expedire,  ex  causa  necessaria,  si 
grave  crimen  latens  sit,  et  juratores  forte  amore,  odio,  vel  timore,  celare  voluerunt 
veritatem,  separare  juratores  ab  invicem,  et  quemlibet  per  se,  et  separatim  examinare, 
ad  veritatem  suffidenter  declarandam.*'  It  is  no  wonder  that,  in  the  days  of  Bracton, 
trial  by  witness  **  looks  like  a  serious  rival  of  trial  by  jury,'*  P.  and  M.  ii  636;  above 
303 ;  for  if  the  jury  had  been  persistently  treated  m  the  way  the  two  modes  of 
trial  might  wdl  have  merged  into  a  trial  by  an  enqu6te  of  witnesses,  as  in  France, 
see  P.  and  M.  ii  655. 

'  Vol.  ii  Bk.  iii  c.  4. 

'  P.  and  M.  ii  24-25 ;  Roper,  in  his  life  of  More,  tells  us  that  More  said  of  the 
judges,  **  They  see,  that  they  may,  by  the  verdict  of  the  jury,  cast  off  all  quarrels  from 
themselves  upon  them,  which  they  account  thdr  chief  defence." 

^  "  Note  that  an  assize  was  brought  at  Northampton,  in  which  deven  recognitors 
agreed,  and  the  twelfth  would  not  agree,  and  said  that  he  never  would  agree  \vitb 
his  fdlows.  And  the  verdict  of  the  eleven  was  accepted,  and  it  was  awarded  that 
the  twelfth  should  go  to  prison,"  Y.B.  20  Ed.  III.  (R.S.)  ii  534-536 ;  for  the  earlier 
cases  see  Thayer,  Evidence  86-88  ;  Emlyn*s  notes  to  Hale,  P.C.  ii  297-299. 

•Y.B.  41  Ed.  III.  Mich.  pi.  36. 

•  Y.B.  24  Ed.  III.  Hil.  pL  10 ;  Bl.  Comm.  iii  376 ;  and  in  the  Middle  Age«,  when 
the  parties  or  thdr  friends  would  be  only  too  ready  to  use  all  the  devices  dther  of 
corruption  or  intimidation,  it  was  a  very  necessary  rule. 
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drink  till  they  had  given  their  verdict.^  It  was  only  very  gradu- 
ally that  these  rules  were  relaxed  in  civil  cases  ;  ^  and  they  have 
been  only  very  partially  relaxed  in  criminal  cases.  ^  Thus, 
although  it  was  not  till  the  latter  part  of  the  seventeenth  century 
that  the  jury  lost  their  character  as  witnesses,^  their  character  of 
judges  was  already  predominating  in  the  fourteenth  century. 
It  was  for  this  reason  that  trial  by  jury  was  able  to  be  developed 
into  a  method  of  trial  which,  by  the  end  of  the  mediaeval  period, 
could  from  the  point  of  view  of  its  fairness  to  the  accused,  be 
contrasted  very  favourably  with  the  continental  procedure  de- 
rived from  the  canonical  inquisitio/ 

(iii)  The  earlier  codes  of  customary  law  left  the  redress  of 
wrongs  wholly  to  the  party  injured  He  proceeded  by  way  of 
criminal  appeal*  But,  as  soon  as  the  state  began  to  increase  in 
power,  the  insufficiency  of  this  method  of  procedure  began  to 
appear.^  In  England,  as  abroad,  '*a  new  was  placed  by  the  side 
of  the  old  procedure,  and  the  new  was  in  name  an  inquisitory 
procedure.  It  is  *  to  inquire  of,'  as  well  as  to  *  hear  and  deter- 
mine' criminal  causes  that  the  king's  justices  are  sent  through 
the  shires."*     Presentment  by  a  jury  and  indictment  at  the 

1  Y.BB.  21,  22  Ed.  I.  (R.S.)  272 ;  3,  4  Ed.  II.  (S.S.)  188 ;  Co.  Litt.  227  b ;  BL 
Comm.  iii  375-376 ;  in  Y.B.  14  Hy.  VII.  Triti.  pi.  a  there  is  a  long  discussion  on 
this  topic — Brian,  C.J.,  thou^t  that  any  eating  or  orinking  after  they  were  sworn 
made  their  verdict  void,  but  Fineux,  C.J.,  thought  that  this  would  not  avoid  the  ver- 
dict if  they  had  agreed  on  their  verdict  first,  unless  corruption  could  be  proved ;  it 
seems  to  have  been  agreed  Y.B.  20  Hy.  VII.  Mich.  pi.  8  that  if  the  jury  ate  and 
drank  together  at  their  own  expense  the  verdict  would  stand. 

'  It  was  recognized  as  early  as  1401,  Y.B.  2  Hy.  IV.  Trin.  pi.  z  (p.  22),  that  a 
jury  could  give  their  verdict  to  the  iudge  after  the  court  had  risen ;  and  that  they 
could  then  have  meat,  drink,  and  beds,  but  that  they  could  not  separate,  and  must 
snye  their  verdict  in  court  the  next  day ;  this  was  the  common  practice  in  1561, 
Plowden  at  p.  21Z ;  and  it  was  recognised  by  Coke,  Co.  Litt.  227  b ;  a  verdict  given 
in  this  way  was  called  a  **  privy  verdict ;  '*  and  Coke  says  that  when  this  privy  ver- 
dict was  given  in  court  on  the  following  day  it  miffht  be  either  confirmed  or  altered ; 
see  g  S.T.  at  p.  186 ;  at  the  time  of  Blackstone  the  jury  could  separate  after  giving 
a  privy  verdict,  Comm.  iii  377,  though  Blackstone  considered  that  it  was  a  dangerous 
practice,  as  the  jury  might  be  tampered  with,  and  therefore  should  seldom  be  used ; 
this  opinion  of  Blackstone's  has  been  endorsed  by  the  Court  of  Appeal  in  Fanshaw 
v.  Knowles  [1916]  2  K.B.  at  p.  ^7,  in  which  case  a  good  historical  summary  of  the 
law  on  this  subject  will  be  fotmii. 

'The  jury  may  separate  after  being  sworn  in  a  trial  for  felony  other  than 
murder,  treason,  or  treason  felony,  60  Victoria  c  18 ;  but  not  after  the  judge  has 
Buonned  up,  R.  v.  Ketteridge  [1915]  i  K.B.  467 ;  possibly  a  separation  of  the  jury  on  a 
trial  for  misdemeanour  before  the  judge  has  summed  up  does  not  necessarily  invali- 
date the  verdict,  R.  v.  Kinnear  (18x9)  2  B.  and  Aid.  462,  though  it  clearly  did  invali- 
date the  verdict  in  the  seventeenth  century,  Trial  of  Lord  Ddamere  (z686)  11  S.T. 
at  p.  559 ;  and  cp.  Fanshaw  v.  Knowles  [1916]  2  K.B.  at  pp.  546-547 ;  the  conditions 
under  which  they  are  now  allowed  refreshments  and  fire  are  laid  down  by  33,  34 
Victoria  c.  77  §  23  ;  it  would  seem  that,  till  then,  after  retiring  to  consider  their  ver- 
dict the  old  rule  prevailed,  see  Halsbury,  Laws  of  England,  xviii  256. 

*  Below  332-336.  ^  Fortescue,  De  Laudibus  cc.  ai-23. 

«  Vol.  ii  Bk.  ii  Pt.  II.  §  6;  Bk.  ui  c.  4. 

^  Vol.  ii  Bk.  iii  cc.  3  and  4.  *  P.  and  M«  ii  655. 
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king's  suit  rapidly  took  the  place  of  the  old  criminal  appeaL 
We  shall  see  that  both  the  composition  of  the  petty  jury  which 
tried  those  presented,  and  the  means  taken  to  compel  a  consent 
to  trial  by  a  petty  jury,  show  that  the  king's  judges  were  quite 
as  ready  as  the  canonists  to  adopt  very  ruthless  means  to  secure 
convictions.^  But,  here  again,  the  fact  that  the  new  procedure 
was  introduced  at  a  time  when  the  older  ideas  of  a  trial  still 
prevailed,  saved  English  law  from  some  of  the  worst  features  of 
the  continental  system.  The  procedure  by  way  of  indictment 
at  the  king's  suit  copied  many  of  the  features  of  the  older  pro- 
cedure by  way  of  criminal  appeal ;  and,  among  other  features, 
it  still  retained  the  idea  that  the  accused  was  in  the  position  of 
a  defendant  as  against  whom  the  plaintiff  must  establish  his 
claim— even  though  that  plaintiff  was  the  crown.* 

We  shall  see  that  many  times  in  the  history  of  English  con- 
stitutional law  the  survival  of  archaic  ideas  has  helped  forward 
the  cause  of  the  liberty  of  the  subject  The  survival  of  the 
mediaeval  conception  of  the  rule  of  law,  as  interpreted  by  Parlia- 
ment and  the  courts,  helped  to  determine  both  the  form  and 
the  issue  of  the  constitutional  controversies  of  the  seventeenth 
century.'  But  there  is  no  more  striking  illustration  of  this  truth 
than  the  history  of  the  jury.  Because  it  was  accepted  as  a 
means  of  determining  the  facts  at  a  time  when  the  older  methods 
of  proof  dominated  men's  conception  of  a  trial,  and  because  the 
English  judges  came  to  be  very  ignorant  of  any  I^^l  system  but 
their  own,  it  was  not  dissected  into  a  body  of  separate  witnesses 
under  the  rationalizing  influence  of  the  conceptions  of  the  civil 
and  canon  law.  It  was  consequently  developed  upon  native 
lines  into  a  wholly  original  method  of  determining  the  facts  at 
issue  in  all  manner  of  legal  proceedings.  When,  in  the  latter 
half  of  the  fifteenth  century,  Fortescue  wrote  in  praise  of  the 
laws  of  England,  the  jury  system  had  come  to  be  regarded  as 
the  most  valuable  feature  of  that  common  law  of  which  all 
Englishmen  were  proud ;  and,  because  it  had  attained  that 
position,  it  helped  very  materially  to  limit  the  sphere  within 
which,  in  the  sixteenth  century,  the  Council  and  the  Star 
Chamber  were  able  to  introduce  a  criminal  procedure  analogous 
to  that  in  use  on  the  Continent^  In  later  centuries  it  has  helped 
no  less  materially  to  ensure  that  administrative  discretion  shall 
only  be  exercised  in  accordance  both  with  the  law  and  the  public 
opinion  of  the  day. 

^  Below  325,  327. 

'  Vol  iii  c.  6  §  I ;  "  the  new  procedure  becomes  as  accusatory  as  the  old ;  the 
Appeal  and  the  Indictment  are  regarded  as  institutions  of  the  same  order,**  P.  smd 
M.  ii  655. 

'Vol.  ii  Bk.  iii  c.  5  :  vol.  iv  Bk.  iv  Pt.  I.  c,  i.  <  Vol.  v  Bk.  iv  Pt.  I.  c  4. 
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The  jury  would  never  have  won  this  popularity,  it  would 
never  have  attained  these  results,  if  it  had  not  been  developed 
and  controlled  by  the  action  of  the  courts,  the  l^islature,  and 
the  Council.  But  before  I  can  relate  the  history  of  this  develop- 
ment and  this  control  I  must  first  deal  with  the  manner  in  which 
juries  of  diflferent  kinds  were  for  different  purposes  introduced 
into  the  English  judicial  system. 

(2)  The  different  varieties  of  the  jury. 

We  must  distinguish,  in  the  first  place,  the  juries  used  in 
criminal  cases  from  those  used  in  civil  cases ;  and  both  these 
varieties  of  jury  can  in  their  turn  be  divided  into  two  sub-varieties. 
In  criminal  cases  there  is  the  g^nd  jury  or  the  jury  of  present- 
ment, and  the  petty  jury.  In  civil  cases  there  are  the  assizes 
and  the  jurata. 

A.  The  juries  used  in  criminal  cases. 

(i)  The  grand  jury  or  the  jury  of presenttnent. 

We  have  seen  that  the  earliest  recorded  juries  were  employed 
to  discover  and  present  facts  in  answer  to  enquiries  addressed  to 
them  by  the  king.^  .The  function  of  the  jury  of  presentment 
^hf%tt/g  ^^at  it  jq  the  lineal  descendant  of  these  juries.  It  is 
sumn^pn^d  to  discover  and  present  to  the  king's  officials  persons 
Qiicp^fpri  of  seriw^  crime.  It  is  probable  that  the  regular  iise 
of  the  jury  for  this  purpose  in  the  royal  courts  dates  from  the 
Assize  of  Clarendon.  This  seems  to  be  clear  from  the  first  clause 
of  that  assize — the  provisions  of  which  have  been  set  out  above.* 
It  made  the  use  of  the  presenting  jury  general,  both  in  the  courts 
held  by  the  king's  judges  and  in  the  sheriffs  toums.  We  have 
seen  that  both  at  the  Eyre  and  the  toum  presentments  were 
made  by  representative  juries  from  the  hundred.*  These  juries 
could  present  either  from  their  own  knowledge  or  from  the 
information  of  others,  just  as  at  the  present  day  the  grand  jury 
may  present  matters  which  they  themselves  have  observed,  or, 
as  is  more  usual,  may  endorse  the  indictments  or  accusations 
made  by  others. 

We  have  seen  that  in  the  thirteenth  century  the  jury  was 

1  Above  313. 

•Above  77  n.  I ;  it  may  be  noted  that  §  6  of  the  Constitutions  of  Clarendon 
(1x64)  provides  that,  for  the  purpose  of  accusations  before  the  ecclesiastical  courts, 
the  sheriff,  on  the  demand  of  the  bishop,  **  faciet  jurare  duodecim  legates  homines 
de  vicineto  seu  de  villa,  coram  episcopo,  quod  inde  veritatem  secundum  con- 
Bdentiam  suam  maniiestabunt ; "  and  a  similar  ordinance  was  made  for  Normsmdy 
in  1x59,  Hasldns,  Norman  Institutions  329-330;  both,  however,  deal  only  with 
accusations  before  the  ecclestastical  courts. 

•  Above  77,  268'269. 

VOL.  1.— 21 
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selected,  as  directed  by  the  Assize  of  Clarendon,  from  the  several 
hundreds.  Juries  of  this  kind  were  needed  to  answer  the  de- 
tailed enquiries  contained  in  the  articles  of  the  Eyre.  But,  when 
the  general  Eyre  ceased,  when  criminal  justice  had  come  for  the 
most  part  to  be  administered  by  either  the  itinerant  justices 
acting  under  more  limited  commissions,  or  by  the  justices  of  the 
peace  in  quarter  sessions,  the  method  of  the  selection  of  the 
grand  jury  changed.^  The  sheriff  was  directed  to  summon  for 
the  business  either  of  the  assizes  or  of  the  quarter  sessions  twenty- 
four  persons  from  the  body  cf  the  county.  From  these,  twenty- 
three  are  chosen,  a  majority  of  whom  decides  whether  to  "  find  a 
true  bill  **  or  "  ignore"  the  accusations  preferred.^ 

The  presentments  made  by  the  grand  jury  do  not  and  never 
j  did  amount  to  an  assertion  that  the  person  presented  is  guilty, 
i  They  are  merely  an  assertion  that  he  is  suspected.'    Of  the  steps 
'  taken  to  test  that  suspicion  by  means  of  a  petty  jury  and  other- 
wise I  shall  speak  directly.*    We  shall  see  that  in  the  thirteenth 
and  earlier  part  of  the  fourteenth  century  all  or  some  members  of 
the  grand  jury  always  formed   part  of  the  petty  jury;  and  the 
^Judges'sbnietunes  considered  that  when  the  members  of  a  petty 
jury  v/hb  Jiad  j^^resented  a  person  as  suspected^  acquitted^him,  they 
had  contradicted  themselves,  and  could  be  puiushei?     But,  as 
the  grand  jury  came  to  be  separated  from  the  petty  jury,  the  dis- 
tinctive character  of  their  functions  was  more  clearly  realized.     It 
came  to  be  recognized  that  the  function  of  the  grand  jury  is 
merely  to  say  whether  from  the  evidence  for  the  prosecution  (at 
which  alone  they  look)  there  is  probable  ground  of  suspicion.* 

The  grand  jury  of  modem  times  still  retains  some  traces  of 
antiquity  which  have  been  lost  to  the  Other  varieties  of  the  jury. 
They  consider  the  evidence  in  secret,^  and  the  court  does  not 

^  P.  and  M.  ii  646-647 ;  Reeves,  H.E.L.  ii  435-426 ;  but  the  detailed  history  of 
this  change  has  not  yet  been  worked  out. 

'Hale,  P.C.  ii  i53-i55;  6  George  IV.  c.  50;  33,  34  Victoria  c.  77;  it  may  be 
noted  that  in  Hale*s  day  twenty-four  were  to  be  returned  from  each  hundred  as 
well  as  twenty-four  from  the  body  of  the  county. 

'  *'  Nunc  autem  dicendum  est  de  indictatis  per  £aimam  patriae,  quae  praesump- 
tionem  inducit,  et  cui  standum  est  donee  indictatus  se  a  tali  suspitione  purgavent. 
Ex  fiama  quidem  oritur  suspitio,  et  ex  fama  et  suspitione  gravis  praesumptio,  taunen 

Srobationem  adraittit  in  contrarium,  sive  purgationem,"  Bracton  f.  143 ;  cf.  P.  and 
f.  ii  645-646. 

*  Below  323-327.  '  Below  325. 

•  Bl.  Comm.  IV.  300 ;  cp.  Hawle8*s  remarks  on  the  Earl  of  Shaftesbury's  grand 
jury  8  S.T.  at  pp.  838-839. 

7  It  was  only  in  some  of  the  political  cases  at  the  end  of  Charles  II. 's  reign  that 
attempts  were  made  to  make  them  consider  the  evidence  in  public,  see  Proceedings 
against  the  Earl  of  Shaftesbury  (i68i)  8  S.T.  771-772 ;  and  for  a  note  of  another 
case  in  1683  see  ibid  825 ;  see  Luttereirs  Diary  i  xoi  for  a  note  of  a  case  in  1681  in 
which  a  bill  was  taken  away  from  the  grand  jury  by  the  clerk  of  the  crown  oflRce 
before  they  could  endorse  it;  they  at  once  drew  a  bill  against  the  clerk  of  the  crown 
office  and  sent  it  to  another  grand  jury. 


PETTY  JURY  828 

control  or  advise  them  as  to  their  findings  in  the  individual  cases 
which  come  before  them.  It  merely  charges  them  generally  as 
to  the  nature  of  the  business  which  they  are  about  to  consider. 
They  can  always  act  if  they  please  on  their  own  knowledge  ;  and 
Holt  tells  us  that  they  often  so  acted  at  the  end  of  the  seven- 
teenth century.^  They  can  act  at  the  present  day  in  much  the 
same  way  as  they  acted  in  the  thirteenth  century. 

(ii)  The  petty  jury} 

At  the  end  of  the  twelfth  century  a  person  appealed,  i.e. 
accused  of  crime  by  a  private  person,  could  get  by  payment  the 
right  to  be  tried  by  a  jury.*  His  strict  ri|^t  was  to  prove  his 
innocence  by  one  of  the  orthodox  ways — by  battle,  compurgation, 
or  ordeaL^  Similarly,  if  a  person  was  presented  by  a  grand  jury 
as  suspected  he  must  clear  himself  either  by  compurgation  or 
ordeal — not  by  battle  because  there  could  be  no  battle  when  the 
crown  was  the  accuser.^  It  would  seem  that  in  the  twelfth 
century  the  present'ng  jurors,  tc^ether  with  other  persons  some- 
times taken  from  the  four  neighbouring  townships,  decided  as  to 
the  mode  of  proof  by  which  the  accused  must  clear  himself.* 
Difficulties  arose  when  these  older  methods*  of  proof  began  to  be 
discredited.  Compurgation  was  not  regarded  by  the  king  as  a 
proof  of  innocence,  and  the  Assize  of  Clarendon  required  those 
who  had  proved  their  innocence  in  this  way  to  objure  the  realm. ''^ 
The  ordeal  was  abolished  by  the  Lateran  Council  in  1 21 5.*  How 
then  was  the  guilt  or  innocence  of  a  suspected  person  to  be  deter- 
mined? A  writ  addressed  to  the  judges  in  12 19*  tells  them  that 
nothing  had  as  yet  been  determined.  It  directs  that  those  ac- 
cused of  great  crimes  and  suspected  should  be  imprisoned — but 
not  so  as  to  endanger  life  or  limb  ;  that  those  whose  crimes  were 
less  heinous  should  abjure  the  realm ;  and  that  those  accused  of 
small  offences  should  be  released  if  they  would  find  securities  to 
keep  the  peace.  But,  it  concludes,  much  must  be  left  to  the  dis- 
cretion of  the  justices.*^     It  was  the  need  to  find  some  new  means 

1  In  his  argument  in  Uie  ^^1  of  Macclesfield  v.  Starke^  (i^)  10  S.T.  at  p.  1356 
be  says,  "  It  is  the  constant  universal  practice  of  grand  juries,  after  th^  have  dis- 
patched the  bills  that  are  brought  to  tnem  in  form,  they  go  and  consult  amongst 
themselves  what  they  know  of  their  own  knowledge,  or  are  informed  of  concerning 
any  of  the  matters  relating  to  the  business  of  the  county  within  their  charge  and 
authority,  and  according  as  upon  enquiry  they  find  matter  to  present,  they  do  present 
It  to  the  court  •  .  .  This  is  done  bv  them  every  assizes  and  sessions.*' 

*On  the  whole  subject  see  C.  L.  Wells,  The  Ori^n  of  the  Pettv  Jury,  L.Q.R. 
xxvii  347;  Early  Opposition  to  the  Petty  Jury  in  Crimmal  Cases,  L.Q.R.  xxx  97. 

»  P.  and  M.  ii  6x5-616.  *  L.Q.R.  xxvii  347. 

*  '*  Rexnon  pugnat,  nee  alium  habet  campionem  quam  patriam,**  Bracton  f.  142  b. 

•  L.Q.R.  xxvii  348-349.  '  Above  306. 

"  Above  31X.  *nnm,r  Fnsdrrn  i  228. 

^*  '*  Cum  igitur  nihil  certius  provident  in  hac  parte  concilium  nostrum  ad  prtesens, 
relinqutmus  discretioni  vestrc  hunc  ordinem  pr«dictum  observandum  in  hoc  itinere 
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of  determining  the  guilt  or  innocence  of  a  suspected  person  tiiat 
led  to  the  gradual  evolution  of  the  petty  juiy. 

At  first,  it  would  seem,  the  grand  jury  who  had  presentsed 
were  asked  "  praedse  dicere  "  guilty  or  not  guilty.^  Sometimes, 
as  in  the  earlier  period  when  the  presenting  jury  determined  the 
mode  of  proof^  others  were  added  to  their  number  in  order  to 
make  the  trial  jury  more  representative;*  and  sometimes  part 
only  of  the  presenting  jury  were  on  the  jury  which  determined 
guilt  or  innocence.'  The  uncertainty  of  practice  during  the 
thirteenth  and  early  part  of  the  fourteenth  centuries  left  the 
judges  very  free  to  follow  what  procedure  seemed  best  to  them  in 
the  circumstances.^  Gradually  the  practice  shaped  itself  under 
the  influence  of  the  two  opposing  considerations  of  the  interest 
of  the  prisoner  and  the  interest  of  the  crown. 

As  early  as  the  days  of  Bracton  it  was  recognized  that  upon 
an  enquiry  as  to  the  guilt  or  innocence  of  the  prisoner,  the 
prisoner  ought  to  be  allowed  to  object  to  members  of  the  jury 
on  the  ground  that  they  were  his  personal  enemies ;  ^  and  Britton  * 
allowed  an  accused  person  to  object  to  the  presence  on  the  trial 
jury  of  persons  who  had  presented  him  for  trial.  In  1302  an 
accused  knight  objected  to  the  jury  both  because  they  had 
presented  him,  and  because,  not  being  knights,  they  were  not 
his  peers.  The  latter  cause  of  objection  was  deemed  to  be  valid ; 
a  jury  of  knights  was  impanelled  ;  and  he  was  given  a  chance  to 
object  to  individual  members  of  tliis  jury.^  It  was  probably  for 
these  reasons  that  the  custom  grew  up  of  selecting  from  the 
several  juries   of  the  hundreds  a   special  trial  jury  of  twelve 

vestro,  at,  quo  penonas  hominmn,  fonnam  delicti,  et  ipsanmi  renim  veritatem  melias 
cognoecere  poteritis,  hoc  ordine,  secandtun  'discretiones  et  consdentias  vestns  in 
bujosiiiodi  proccdatJB." 

'  L.Q.R.  xzvii  350 — Mr.  Wells  says,  **  There  are  many  instances  of  trial  byiuiy 
in  criminal  cases  to  be  found  in  the  As^c  Rolls,  published  and  unpublished,  firom 
the  time  of  Richard  I.  to  the  close  of  the  reign  of  Edward  I.,  all  of  which  I  have  ex- 
amined. By  far  the  larger  number  of  these  cases,  down  to  the  rdgn  dt  Edward  I., 
show  that  the  jury  of  the  hundred,  the  presentment  jury,  does  give  the  verdict  of 
guilty  or  not  guilty.*' 

*  Ibid  350,  354-356— they  were  sometimes  afforced  by  adding  representatives  of 
the  four  neighbouring  townships,  sometimes  in  other  ways ;  P.  and  M.  ii  645. 

»  L.Q.R.  xxvii  357-359.  *The  Eyre  of  Kent  (S.S.)  i  xlix. 

***  Cum  igiter  procedendum  sit  de  hujusmodi  ad  inquisitionem,  ut  ad  iudiciom 
securius  procraatur,  et  ut  periculum  et  suspitio  tollatur,  justitiarius  dicat  mdictato 
quod,  si  aliquem  ex  duodedm  juratoribus  suspectum  habeat,  ilium  justa  ratione 
arooveat,^  f.  143  b. 

M.  3a 

^  Y.B.  30,  31  Ed.  I.  (R.S.)  531 — the  judge  says,  '*  Quia  vos  estis  miles,  volumus 
quod  vos  sitis  judicati  per  vestros  pares — Et  nomtnabantur  milites.  Et  quaercbatur 
si  voluerit  aliquas  calumpnias  contra  eos  proponere ;  *'  probably  it  is  due  to  a  re- 
miniscence of  the  same  idea  that  the  rule  that  knights  must  be  on  an  assize  to  which 
a  peer  was  a  party  lasted  till  24  George  II.  c  18 ;  see  Newdigate  v.  Earl  of  Derby 
(1554)  Plowdcn  117;  below  336  n.  8. 
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persons.^  The  number  twelve  was  probably  fixed  upon  because 
it  was  necessary  to  have  some  limit  to  the  number.  The  custom 
of  adding  persons  to  the  presenting  jury  had  been  found  to  be 
inconvenient  in  practice,  because  the  number  of  the  jury  was  too 
great ;  and  twelve  was  the  number  at  that  time  of  the  jury  which 
presented^  On  the  other  hand,  the  crown,  being  interested  in 
securing  convictions,  was  opposed  to  the  total  elimination  from 
the  petty  or  trial  jury  of  all  the  members  of  the  presenting  jury. 
As  Paming,  J.,  said  in  1340  *  **  if  indictors  be  not  there  it  is  not 
well  for  the  king."  We  can  well  understand  this  dictum  of 
Faming's  if  we  remember  that  the  indictors  who  acquitted  could 
be  and  sometimes  were  punished  for  their  action  by  the  court,  ^ 
But  the  feeling  against  this  practice  of  including  indictors  on  the 
trial  jury  grew  to  be  so  strong  that,  in  1 351-1352,  it  was  enacted 
that  no  indictor  should  be  put  on  an  inquest  upon  the  deliver- 
ance of  one  indicted  for  trespass  or  felony,  if  he  were  challenged 
for  this  cause  by  the  accused.^  The  petty  jury  thus  disengaged 
itself  from  the  grand  jury  or  jury  of  presentment,  and  gradually 
came  to  be  drawn,  like  the  other  varieties  of  the  jury,  from  the 
country  at  large. 

In  spite  of  the  statute  of  1351-1352  the  crown  still  retained 
means  of  influencing  the  petty  jury  which  it  only  gradually  re- 
linquished.^ The  jury  was  selected  by  its  officers  ;  and  we  shall 
see  that  for  a  long  time  the  prisoner  was  not  allowed  to  produce 
witnesses.^  Even  when  he  was  allowed  to  produce  them  it  was 
not  till  the  beginning  of  the  eighteenth  century  that  they  could 
be  sworn ;  ^  and  for  a  still  longer  period  the  accused  was  not 

*  L.Q.R.  xxvii  357. 

'Ibid  356-357 — "These  combination  juries  numbered  from  twenty-four  to 
eighty-four  jurors,  and  the  number  became  embarrassingly  large  and  unwieldy ;  **  a 
tendoicy  therefore  grows  up  *'  to  select  some  special  jurors  for  the  case  to  be  added 
to  the  original  presentment  jury ;  **  "  the  number  twelve  was  fixed  upon,  probably 
because  that  was  the  number  of  the  presentment  jury  firom  the  hundrea.  Therefore 
just  as  the  presentment  jury  represented  the  voice  of  the  hundred  in  making  the 
accusation,  so  the  jury  *of  the  country,'  with  the  same  number,  represented  the 
whole  county  in  decidinc^  whether  the  accused  was  guilty  or  not."  The  process  by 
which  twelve  came  to  be  the  usual  number  of  the  jury  was  very  gradual ;  thus 
Bracton,  f.  255  b,  says  that,  though  for  the  assize  of  mort  d*ancestor  there  must  be 
twelve  at  least,  for  the  assize  of  novel  disseisin  there  must  be  seven  at  least ;  and 
the  grand  jury,  the  grand  assize,  the  attaint  jury,  and  the  inquest  of  office  were  not 
twelve  in  number. 

»Y.B.  14,  15  Ed.  III.  (R.S.)  260. 

*  L.Q.R.  xxvii  350  citing  a  case  of  15  Edward  I. ;  the  Eyre  of  Kent  (S.S.)  i  153 ;  cp. 
Select  Pleas  of  the  Crown  (S.S.)  no.  130 ;  L.Q.R.  xxx  106 ;  there  was  a  curious  case 
in  the  Eyre  of  Kent  (S.S.)  i  112  in  which  a  man,  acquitted  of  homicide  at  a  sessions 
of  Oaol  Delivery,  was  indicted  at  the  Eyre  on  the  same  facts ;  five  of  the  acquitting 
juiv  were  on  the  indicting  jury,  and  they  were  committed  to  prison  as  attainted,  and 
ordered  not  to  serve  on  another  jury  during  the  Eyre. 

'25  Edward  III.  St.  5  c.  3;  the  rule  seems  also  to  have  been  extended  to 
treason  by  the  seventeenth  century,  Co.  Litt.  157  b. 
'  See  generally  L.Q.R.  xxx  105  seqq. 
'  Below  336.  8  Ibid. 
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allowed  the  help  of  counsel.^  We  shall  see  that  the  working  of 
the  modes  by  which  the  jury  were  controlled  in  criminal  cases 
favoured  the  crown.  There  was  probably  no  remedy  for  a 
wrongful  conviction;*  but  for  an  acquittal  the  jury  were,  till 
1670,  liable  to  be  fined  and  imprisoned.'  We  have  seen  that 
the  remedy  of  a  new  trial  was  only  applied  to  the  verdicts  of 
juries  in  criminal  trials  very  partially  and  gradually.^ 

But  the  petty  jury  was  a  form  of  the  jurata ;  and  we  shall 
see  that  to  a  trial  by  a  jurata  the  accused  must  consent^  His 
strict  right  was  to  be  tried  by  one  of  the  older  methods  of  proof 
— by  compurgation  or  ordeal.  But,  as  those  older  modes  of 
proof  had  become  obsolete,  if  he  did  not  consent  to  be  tried  by 
a  jury  he  could  not  be  convicted ;  and  if  he  was  not  convicted 
his  property  would  not  be  forfeited.  Considering  the  various 
advantages  which  this  mode  of  trial  gave  the  crown,  considering 
that  if  the  accused  could  avoid  a  conviction  he  might  save  his 
property  for  his  family,  it  is  not  surprising  that  prisoners  often 
refused  to  consent  to  be  tried  by  a  petty  jury.  What  was  to  be 
done  with  such  persons?  The  obvious  answer  is,  impanel  a 
jury  and  try  them  whether  they  consent  or  not  It  has  taken 
more  than  five  hundred  years  to  arrive  at  this  obvious  answer. 

It  is  true  that  Bracton  thought  that  this  might  be  done.*  It 
is  true  that  at  least  two  precedents  can  be  produced  where  this 
was  done.^  But  Maitland  points  out  that  these  two  precedents 
stand  alone.^  In  spite  of  Bracton's  authority,  such  a  change  in 
the  old  law,  on  a  matter  that  touched  life  and  limb,  could  not 
be  endured.  The  end  of  the  thirteenth  century  was  not  a  time, 
like  the  middle  of  the  twelfth  century,  when  far-reaching  legal 
changes  could  be  made  by  the  authority  of  the  crown  alone. 
Public  opinion  could  now  force  a  hearing ;  and  public  opinion, 
as  we  may  see  from  one  or  two  of  the  clauses  of  Magna  Carta,^ 
was  apt  to  be  retrogressive  in  its  ideas.  The  author  of  the 
"  Mirror  of  Justices  "  was  in  some  ways  a  fair  representative  of 
the  average  conservative  opinion  of  the  day.  He  considered  it 
•*  an  abuse  "  that  men  were  driven  by  the  judges  to  put  thera- 

^The  rule  is  stated  Y.B.  30,  31  Ed.  I.  (R.S.)  529-530;  for  the  gradual  modifica- 
tion of  this  rule  see  Stephen,  H.C.L.  i  424-425 ;  the  rule  itself  was  not  got  rid  of  till 
1836,  6,  7  William  IV.  c.  114  ;  cf.  Thayer,  Evidence  161  n. 

«  Below  340.  '  Below  343-344* 

*  Above  216-217.  •  Below  330. 

*  ff,  142  b,  143  b ;  at  f.  133  b  it  is  suggested  that  he  should  be  treated  as 
convicted. 

»  Hale,  P.C.  ii  322. 

^  P.  and  M.  ii  648 ;  Gloucester  Pleas  xxxix— see  cases  iii,  z6x,  213,  316,  330, 
414,  435  ;  the  prisoner  is  either  kept  in  prison,  abjures  the  countoy,  is  bound  over  to 
keep  the  peace,  or  the  case  is  adjourned  as  the  writ  of  1219  directs. 

*  Above  58-60 ;  see  Thayer,  Evidence  56,  57. 
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selves  on  their  country,  when  they  had  offered  to  defend  them- 
selves by  their  bodies.^«^ 

The  result  was,  not  that  the  older  methods  of  proof  were  re- 
stored, but  that  on  an  indictment  for  felony  consent  to  be  tried 
by  a  jury  was  compelled  by  the  peine  forte  et  dure.'  In  1275  * 
statutory  force  was  given  to  this  expedient  It  was  enacted  that 
notorious  felons  (not  those  merely  lightly  suspected)  who  declined 
to  put  themselves  upon  their  country  when  indicted  at  the  king's 
suit  should  have  *' strong  and  hard  imprisonment."  Britton,^ 
among  other  details,  adds  that  they  are  to  be  put  in  irons.  But 
at  the  beginning  of  the  thirteenth  century  nothing  is  said  as  to 
pressing  to  death ;  and,  as  Stephen  says,  the  rule  as  to  eating 
and  drinking  on  alternate  days  shows  that  this  is  an  innovation.^ 
In  fact,  the  **  peine  "  was  made  more  "  forte  "  and  more  "  dure" 
as  the  obstinacy  of  accused  persons  increased*  In  1406  we 
have  the  judgment  in  substantially  the  modem  form.^  This 
senseless  barbarity  was  part  of  the  law  of  England  till  1772.  In 
that  year  it  was  enacted  that*  standing  mute  in  cases  of  felony 
should  be  equivalent  to  a  conviction.^  In  1827  it  was  enacted 
that  if  the  prisoner  stands  mute  in  cases  of  treason,  felony,  or 
misdemeanour,  a  plea  of  not  guilty  shall  be  entered  and  that  the 
trial  shall  proceed  as  if  the  prisoner  had  pleaded.^ 

B.  The  juries  used  in  civil  cases. 

(i)  TA€  Assizes. 

(a)  The  Grand  Assize. 

/The  Gyand  ^ssize  vf^s  a .  special  variety  of  jury  introduced 
.by  legislative  enactment  to  determine  the  question  which  of  the 

^^^  partis  \9  ?  >*^"*^  of  right  bad.  the  better  right-rrmajua  jusr-r. 
ip  lan^s  held  by  free  tenure.  It  was  probably  enacted  by  a 
Council  held  at  Windsor — probably  Round  thinks  in  1179 ;  and, 

*  V.  i  §8  19,  ia6,  127. 

^  In  the  case  of  treasons  and  misdemeanours  refusal  to  plead  or  standing  mute 
was  equivalent  to  a  conviction,  Stephen,  H.C.L.  t  298. 

'3  Edward  I.  c.  12;  Reeves,  H.E.L.  it  48-50,426;  he  thinks  (quoting  Fleta 
I.  34,  33)  that  it  reinacted  an  old  penalty  against  those  who  declined  to  adopt  any 
method  of  proof. 

*  I.  26,  27;  Fleta  I.  34,  33  savs  nothing  of  irons. 

*  H.C.L.  1  300,  and  see  also  ue  words  of  the  writ  of  12x9 ;  those  suspected  were 
to  be  imprisoned  but  **  ita  quod  non  incurrent  periculum  vite  et  membrorum ; "  this 
would  seem  to  show  that  the  view  of  Hale  (P.C.  ii  322)  and  Coke  (Second  Instit. 
179)  that  the  peine  forte  et  dure  existed  at  common  law  is  erroneous. 

'  See  L.Q.R.  xxx  Z04. 

^Thayer,  Evidence  75,  quoting  Y.B.  8  Hy.  IV.  Mich.  pi.  2;  if  the  prisoner 
declined  to  plead  a  jury  was  sworn  to  see  if  he  was  mute  of  malice  or  by  the  visita- 
tion of  God,  Stephen  H.C.L.  i  298. 

*  12  George  III.  c.  20.  *  7f  8  George  IV.  c.  28. 
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if  this  date  is  correct,  "  it  synchronizes,"  as  he  says,  "  in  a  very 
intere'sting  manner  with  the  advent  of  Glanvil  to  power."  ^ 
Glanvil  himself  describes  it  as  a  "  regale  beneficium,**  ^  by  means 
of  which  a  man  may  defend  the  right  to  his  free  tenement  with- 
out the  risk  of  the  doubtful  issue  of  the  battle.  The  tenant 
could  choose  either  the  battle  or  the  Graj[id,_A§si?fiJT5nd  if  the 
"^plaintiff  objected  to  his  choice  of  the  Grand  Assize  he  must  support 
.Jiis.,DhjfiCtiQn  with  valid  reasons.*  The  case  being  one  which 
can  be  tried  by  the  Grand  Assize,  the  plaintiff  must  ^e  the  next 
step  by  obtaining  another  writ,  "that  by  fqurTmjgHtsTrom  .thfi_ 
county  and  from  the  neighboujhoqd  thcje  be  elected  twdxeJegal 


/ 


knights  from  the  same  neighbourhood  to  say  upon  oath  whichjoj 
the  two  parties  to  the  action  has  the  better  right  in  the  land 
which  is  the  subject  of  the  action."  *  If  some  or  alFbt  the  six- 
teen  persons  differed  or  were  ignorant  of  the  facts  more  must  be 
summoned  till  there  were  at  least  twelve  who  would  agree  upon 
their  verdict.^  Their  verdict  closed  the  question  between  the 
plaintiff  and  the  tenant  once  for  all.^ 

We  can  see  from  Glanvil's  account  that  this  was  a  new  pro- 
cedure. The  tenant  could,  if  he  pleased,  defend  himself  by  the 
battle  ];^®  and  many  incidental  questions,  e.g.  questions  as  to 
summons,*  or  whether  it  was  a  case  for  the  Grand  Assize,^^  could 
be  decided  by  battle  or  compurgation  in  the  accustomed  manner. 
At  the  same  time  we  can  see  that  the  idea  that  the  "  visinetum  " 
should  decide  these  questions  was  growing ;  for  this  method  of 
decision  is  sometimes  placed  by  the  side  of  the  old  methods." 

lE.H.R.  XXX  268-269. 

'  ii  7 ;  on  the  question  whether  the  epithet  Magna  applied  to  assisa  is,  or  is  not 
an  interpolation,  see  Reeves  i  187  n.  2. 

'  Glanvil  ii  3  and  6.  ^  Ibid. 

'*'  Ut  per  quatuor  le^es  milites  de  comitatu,  et  de  visineto  eligantur  daodecim 
milites  legaJes  de  eodem  visineto,  <|ui  super  sacramentum  suum  dicant  uter  Ittigantitun 
majus  jus  habeat  in  terra  petita,**  ibid  ii  10 ;  but  the  procedure  seems  to  have  varied; 
in  a  case  reported  in  the  Eyre  of  Kent  (S.S.)  ii  83  the  four  knights  were  chosen  by 
the  assent  of  the  parties,  and  then  they  cnoee  sixteen  of  themselves  and  others ;  then 
the  parties  and  their  attomies  chose  twelve ;  and  this  seems  to  have  been  in  substance 
the  procedure  in  Z406,  Y.B.  7  Hy.  IV.  Trin.  pi.  28;  knights  girt  with  swords 
were  always  the  recognitors  of  the  Grand  Assize;  and  in  Y.B.  20  Ed.  III. 
(R.S.)  ii  374-376  persons  who  acted  without  disclosing  the  fact  that  they  were  not 
knights  were  imprisoned ;  see  Thayer,  Evidence  ^5-46. 

*  Glanvil  ii  17 ;  ii  21,  it  is  said,  **  Si  vero  reperiantur  nuUi  milites  dc  visineto  nee 
in  comitatu  ipso  qui  rei  veritatem  inde  sciant,  quid  juris  erit  **  ?  The  law  is  left 
doubtful ;  it  was  suggested  Y.B.  20  Ed.  III.  (R.S.)  ii  374  that  the  sheriff  of  the  next 
county  should  summon  four  knights. 

^  Ibid  ii  18,  "  Lites  enim  per  magnum  assisam  domini  regis  legitime  decisa?, 
nulla  occasione  rite  resusdtantur  imposterum.'* 
« Ibid  ii  5. 

*  Ibid  i  9,  **  Si  summonitiones  omnes  negaverit  pro  qualibet  jurabit  duodectma 


manu." 


» Ibid  ii  6. 

^^  E.g.  ii.  3,  on  the  question  whether  a  champion  after  wager  of  battle  has  died 
a  natural  death,  pending  the  suit ;  ii  6,  on  a  question  of  consanguinity. 
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The  Grand  Assize  fell  into  disuse  with  the  growth  of  more  modem 
and  convenient  remedies  for  settling  the  question  of  the  owner- 
ship of  real  property.     But  it  lived  on  till  the  abolition  of  real  ^ 
actions  in  1833.^     The  latest  case  was  that  of  Davits  v.  Lowndes 
tried  in  1835  and  again  in  1838.^ 

{b)  The  Possessory  Assizes.    , 

We  have  seen  that  the  possessory  assizes  were  three  in 
number — thfiL.assi2£.of  novel  disseisin  introduced  probably  in 
T  i^^  th<*  a??'?;?  ^f  mort  d' ancestor  introduced  by  the  Assize  of 
Northampton  in  11^6.  and  the  assize  of  darrein  presentment 
introduced  at  some  uncertain  date  in  Henry  II.'s  reign.'  In  the 
cases  to  which  these  assizes  applied  the  parties  had  no  choice. 
They„W£Ce  obliged  to  proceed  by  this  method  of  trial  "beneficio 
CCngtitUtiony?  ^^Z^^  "  ^  The  proceedings  began  with  a  writ  to 
the  sheriff  to  summon  twislye  free  and  lawful  men  of  the  neigh- 
.j2audu2Qd.»l£L.ajaswer  the  questions  as  to  seisin  raised  by  the 
pg«gfyf>,ft  This  procedure  lasted  till  the  abolition  of  real  actions 
in  i833.* 

(c)  The  Assize  Utrum. 

The  Assize  Utrum  wp^.  jjotKQduced  originally  tQ  .det<?rmiae,thc 
^"ffSt'nn  W^^^li^er  ^^"^  was^eld  in  frankalmoin»i,e.  by jBi^piritoal 
fr^piirp^  or  by  sppipjgy  tjftMn*  ^  This  was  an  important  question 
in  the  fwe?fth^  century  because  upon  it  depended  whether  the 
ipiritiial  or  lav  court  had  jurisdiction.  An  assize  to  decide  this 
question  is  contemplated  by  the  Constitutions  of  Clarendon — 
perhaps  it  was  introduced  by  them.*  But  the  issue  whether  a 
g^y^r^  piW^  nf  Ifln^l  wag  held  in  frankalmoin  by  the  church  of  A, 
nr  w;^g  thg  |ay  fe^  qf  B^  was  not  a  simple  question  to  answer;  and 
^  ffft  it.  ^^^^  baggened  that  this  assize  was  treated  as  a  jurata,*' 
which  could  decide  not  merely  the  actual  points  put  in  issue  by 
the  assize,  but  also  any  side  issues  which  the  case  involved.     It 

i3,4WiUiamIV.  c.  27§36. 

«  I  Bing.  N.C.  507;  5  Bing.  N.C.  x6i. 

'Above  47,  275-27(6;  P,  and  M.  i  124- 127;  vol.  iii  c.  x  §  i. 

*  Glanvil  xiii  z. 

"*  Ab  initio  elegendi  sunt  dnodecim  liberi  et  legates  homines  de  visineto  secan- 
dtrni  formam  in  brevi  expressam,"  ibid  xiii  6. 

'  It  may,  hov^ver,  be  noted  that,  as  the  assize  of  mort  d'ancestor  did  not  lie  of 
lands  devisable,  it  followed  from  32  Henry  VIII.  c.  x  and  12  Charles  11.  c.  24  that, 
after  those  Acts  had  made  all  lands  devisable,  no  such  assize  could  be  brought,  Bl. 
Comm.  iii  x86-x8^. 

^  P.  and  M.  i  Z23-X24 ;  for  these  tenures  see  vol.  iii  c.  x  §  3  ;  other  assises  utrum 
are  mentioned  by  Glanvil  xiii  2,  but  these  do  not  develop. 

^§tx — "Si  calumnia  emerserit  inter  clericum  et  laicum,  vel  inter  laicum  et 
clericum,  de  ullo  tenemento  quod  dericus  eleemosinam  velit  attrahere,  laicus  vero 
ad  laicum  feudum,  reoognitione  duodecim  legalium  hominum,  per  capitalis  justitise 
regis  oonsideralionem  terminabitur,  utrum  tenementum  sit  pertinens  ad  eleemosimam 
sive  ad  laicum  feudum,  coram  ipso  justitio  regis." 

•  Below  330-33X. 
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came  therefore  to  be  known  as  the  jarata  de  utrum,  which 
was  later  Gormpted  into  the  phrase  juris  otrum;^  and,  till 
1 571,  it  was  used  chiefly  by  parsons  to  recover  land  which  be- 
Icmged  to  their  churdies.'    The  histoiy  of  the  development  of 
this  assize  brings  us  to  what  has  come  to  be  the  most  usual  fbrm- 
of  jury  used  in  civil  cases — the  jurata. 

(ii)  The  Jurata, 

The  term  jurata  and  assisa  are  often  used  ccmvertibly  by  the 
earlier  writers,  such  as  Glanvil,  to  mean  a  body  of  persons  sum- 
moned by  public  authority  to  answer  some  disputed  question  of 
(act*  But  the  two  terms  had  a  distinct  meaning  as  we  may  see 
by  the  expression,  used  both  by  Bract(»)  and  Fleta,  *'  assisa  ver- 
titur  in  juratam,"  The  broad  difference  was  this :  die  assisa  was 
a  body  of  jurors  summoned  to  answer  certain  specific  questions, 
in  accordance  with  a  positive  law  which  enacted  that  such  ques- 
tions should  be  answered  in  this  particular  way.  Their  sole 
power  was  to  answer  these  particular  questions.  Incidental 
questions  might  be  answered  in  Glanvil's  day  by  battle  or  other 
ordinary  method  of  proofs  But  as  time  went  on  the  ordinary 
method  of  proof  came  to  be  the  jury.  The  parties  would  usually 
agree  to  submit  these  preliminary  or  incidental  questions  to  a 
jury.  The  new  body  of  persons  so  summoned  in  accordance 
with  the  agreement  of  the  parties  to  decide  these  questions  is 
the  jurata  into  which  the  assize  is  omverted ;  ^  and  this  jurata 
usually  decided  the  case.*  ^  Booth  ^  says  *'  the  assize  is  said  to  be 
turned  into  a  jury  when  they  are  to  enquire  of  matters  put  in  issue 
out  pf  the  .point  of  the  assize.  Le.  out  of  the  x>oint  of  seisin  and 
disseisin,  which  points  must  first  be  rlfftprmipfyl  hgfn''*^  ^h<>  assize 
can  be  taken  as  to  the  seisin  and  disseisin,  as  if  the  tenant  plead 
in  abatement  to  the  writ,  as  villeinage,  etc,  or  other  matters 

1  Y.B.  20  Ed.  III.  (R.S.)  ii.  xxiiixxviii. 

*  BL  Comm.  iii  252-253 ;  Blackttcme  points  ont  that,  *'  since  the  restiaiiiing 
statute  of  13  Elizabeth  c.  10  whereby  the  alienation  of  the  predecessor  •  .  .  is  declared 
to  be  absolutely  void,  the  remedy  is  of  very  litUe  use,  unless  the  parson  himself  has 
been  deforced  for  more  than  twenty  years ;  for  the  successor,  at  any  competent  time 
after  his  accession  to  the  ben^ce,  may  enter,  or  bring  an  ejectment." 

» Y.B.  12. 13  Ed.  IIL  (fLS.)  xli ;  Co.  Litt,  154  b. 

^  Glanvil  xiii  11. 

*Y.B.  Z2,  13  Ed.  III.  (R.a)  xlviii,  **the  actual  result  is  not  to  change  the 
functions  of  the  twelve  men  summoned  in  the  first  instance,  but  to  substitute  other 
twelve  for  them ;  *'  but  as  early  as  Edward  Il.*s  reign  the  same  twelve  acted  as  a 
jurata,  the  Eyre  of  Kent  (S.S.)  iii  38;  and  the  same  thing  seems  to  have  hafypened 
in  a  case  reported  in  Y.B.  3, 4  Ed.  II.  (S.S.)  50, 51 ;  in  Y.B.  zx,  12  Ed.  III.  (R.S.)  608 
there  is  a  case  in  which  the  same  inquest  acted  as  a  jury  as  to  one  defendant  azid  an 
assize  as  to  the  others. 

***  When  a  man  pleads,  and  the  assize  is  changed  into  an  inquest,  it  is  not  the 
practice  to  return  and  pleaid  to  the  point  of  the  assize,*'  ftt  Bereford,  C. J.,  Y.B. 
3,  4  Ed.  II.  (S.S.)  127. 

^  Booth,  Real  Actions  (Ed.  1701)  2x3,  2x4;  see  Reeves,  H.E.L.  1354^  355. 
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triable  bv  a  jury,  and  issue  is  taken;  or.  mattera-in  bar,. 
.  release^  ^gyeement.  etc."  There  were  also  other  difTerences  as 
to  the  method  of  summons.  The  assize  as  we  have  seen  was 
summoned  in  the  writ  by  which  the  action  was  b^^a  The  jury 
was  summoned  by  writ  of  Venire  £acia&,  when  the  parties  were 
a»  }«^gnfi  on  some  specific  fact  raised  by  the  pleadings.^ 

We  have  seen  tEat  even  in  GlanviFs  time  incidental  questions 
might  be  referred  to  a  jurata,  the  visinetum,  or  the  patria.  But 
in  his  book  they  stand  side  by  side  with  the  older  methods  of 
proof.  The  new  forms  of  action  invented  in  the  thirteenth 
century  gave  to  the  newer  method  of  trial  a  great  extension.*  >^ 
It  was  the  necessary  mode  of  trial  in  all  actions  of  trespass,  and^ 
the  various  offshoots  of  that  action,  which  were  destined  in  time 
to  take  the  place  of  so  many  of  the  older  forms.  In  1 304  proof  by 
battle  was  refused  in  an  action  of  trespass ; '  and  Britton,  for  this 
reason,  recommended  the  procedure  by  way  of  action  for  trespass, 
rather  than  the  procedure  by  way  of  appeal.^  It  was  the  mode// 
in  which  the  questions  raised  by  writs  of  entry  were  answered.^ 
It  soon  became  common  form  for  the  one  party,  when  he  had 
stated  on  the  pleadings  a  fact  denied  by  the  other,  to  "  put  him- 
self upon  the  country;"  and  for  the  other  "to  do  the  like.'* 
Fortescue^  in  the  fifteenth  century  can,  with  substantial  truth, 
state  perfectly  generally  that,  **  as  oft  as  suitors  in  the  courts  of 
the  king  of  England,  are  come  to  the  issue  of  their  plea  upon 
the  matter  of  the  fact,  forthwith  the  justices  by  virtue  of  the  king's 
writ,  do  write  unto  the  sheriff  of  the  county,  wherein  the  deed 
is  supposed  to  be  done,  that  he  do  cause  to  come  before  the  same 
justices  at  a  certain  day  by  them  limited,  xii.  good  and  lawful 
men,  neighbours  to  the  place  where  the  fact  is  supposed  to  be 
done  ...  to  the  end  that  by  their  oaths  it  may  certainly  be 
knbwn,  whether  the  deed  were  done  as  the  one  party  afiirmeth, 
or  else  as  the  other  party  denieth." 

Such  then  were  the  different  varieties  of  jury  which  were  used 
for  judicial   purposes  during  the  Middle  Ages.     I   must   now 

^  Y.B.  12,  13  Ed.  III.  (R.S.)  liv,  **  an  action  in  which  the  facts  were  to  be 
ascertained  through  a  body  of  men  summoned  by  virtue  of  an  original  writ,  to  pro- 
nounce upon  issues  mentioned  in  that  writ,  was  regarded  as  belonging  to  a  dass 
different  trom  actions  in  which  the  issue  of  fact  to  be  evolved  out  of  the  pleadings 
was  unknown  at  the  time  of  commencement,  and  had  to  be  determined  by  a  body  of 
jurors  to  be  brought  together  at  some  future  time  by  virtue  of  a  judicial  writ  of 
Venire  fiacias.'* 

*  P.  and  M.  i  128,  129 ;  ii  6x7 ;  Thayer,  Evidence  66,  67. 
» Y.B.  32,  33  Ed.  I.  (R.S.)  318,  320. 

*l,  123 ;  similarly  in  the  sixteenth  century  assumpsit  took  the  place  of  debt  and 
trover  of  detinue  to  evade  compurgation. 
>  P.  and  M.  it  6x7  ;  vol.  iii  c.  x  §  x. 

*  De  Laudibus  c  25 ;  the  same  fact  is  recognixed  by  the  statute  X5  Henry  VI. 
c  5  cited  Thayer,  Evidence  67,  68. 
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describe  the  process  by  which  these  juries  became  juries  of  the  sort 
known  to  our  modern  law.  They  acquired  their  modem  charac- 
teristics as  they  gradually  lost  their  character  of  witnesses,  and  be- 
came merely  the  judges  of  the  facts  in  issue ;  and  they  owed  their 
efficiency  as  judges  of  the  facts  to  the  methods  by  which  at 
different  periods  in  our  legal  history  they  were  controlled.  These 
two  topics  will  form  the  subject  of  the  two  following  sections. 

(3)  The  development  of  the  judicial  functions  of  the  jury. 

The  development  of  the  judicial  functions  of  the  jury  was 
gradual.  The  best  proof  of  this  fact  is  the  tenacity  with  which 
the  law  clung  to  the  idea  that  they  must  come  from  the  immedi- 
ate neighbourhood  of  the  place  in  which  the  facts  in  issue 
occurred.  We  have  seen  that  at  the  Eyre  the  jurors  were  drawn 
from  the  different  hundreds  ;  ^  and  Fortescue  tells  us  that  four  at 
least  of  the  jury  must  come  from  the  hundred  wherein  the  &ct  is 
alleged.^  In  civil  cases  six  were  required  in  1543-1544;'  but 
in  1 584-1 585  the  number  was  reduced  to  two  in  personal  actions.^ 
Though  Coke  said  that  in  such  cases  a  jury  should  come  from 
the  town,  parish,  or  hamlet  '*  within  which  the  matter  of  fact 
issuable  is  alleged/'  ^  it  is  clear  that  the  rule  as  to  the  presence 
of  hundredors  was  then  coming  to  be  overlaid  with  many  fine 
distinctions.*  In  1705  ^  it  was  enacted  that  it  was  sufficient  if 
the  jury  came  from  the  body  of  the  county.  It  was  not,  however, 
till  1826  that  the  necessity  to  have  hundredors  on  the  jury  in 
criminal  cases  was  formally  abolished.^ 

Long  before  this  date,  however,  the  jury  had  ceased  to  be  wit- 
nesses and  had  become  judges  of  the  facts.  This  result  had 
been  brought  about  mainly  by  two  sets  of  causes^ — firstly  by  the 
evolution  of  the  manner  in  which  the  jury  were  accustomed  to 
inform  themselves  of  the  facts  in  issue,  and  secondly  by  growth 
of  the  law  as  to  the  persons  whom  the  parties  were  able  to  object 
to  as  jurors. 

^  Above  268-269.  *  De  Landibus  c.  25. 

«  35  Henry  VIII.  c.  6  §  i.  *  27  Elizabeth  c.  6  §  5. 

»  Co.  Litt.  125.  « Ibid  157. 

^  4  Anne  c.  16  §  6 ;  extended  by  24  George  II.  c  x8  to  actions  on  penal  statutes, 
Bl.  Corom.  iii  359. 

^6  George  IV.  c.  50  §  13  ;  when  Blackstone  wrote  there  must  be  **  a  competent 
number  of  hundredors,"  Comm.  tv  346 ;  but  it  is  said  in  Hargreave*s  and  Butler's 
notes  to  Co.  Litt.  125  a,  that  the  rule  had  long  been  deviated  from  in  practice,  "  Lord 
Hale  taking  notice  that,  even  during  his  time,  he  never  knew  an  instance  of  a 
challenge  for  want  of  hundredors  in  treason  or  felony,  and  the  sheriffs,  as  we  are 
well  informed,  now  always  summoning  juries  from  the  county  at  large.*'  For  the 
rule  that  if  a  sufficient  number  of  jurors  did  not  appear  the  number  could  be  filled 
up  by  a  panel  of  *'  tales  de  circumstantibus,"  or  even  by  a  jury  composed  entirely  of 
such  persons,  provided  that  one  of  the  jurors  summoned  had  appeared,  see  Alfirid 
Denbawd's  case  (16x3)  10  Co.  Rep.  102  b;  in  such  cases  the  parties  were  said  to 
"  pray  "  and  the  judges  **  to  award  a  tales." 
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(i)  How  the  jury  might  inform  themselves  was  not  in  the 
thirteenth  century  defined.  The  answer  to  that  question  com- 
prises, indeed,  a  large  part  of  the  law  of  evidence,  the  main  rules 
of  which  are  far  more  recent^  Bracton  ^  and  Britton'  consider 
that  the  jury  should  take  the  best  means  they  can  to  get  at  the 
truth,  and  talk  it  over  among  themselves.  If  they  were  still 
ignorant  they  might  be  afTorced  by  those  who  knew  better/ 
Juries  were  summoned  from  persons  likely  to  know.  Thus  we 
have  a  jury  of  Florentine  merchants  living  in  London  summoned 
to  decide  as  to  an  act  allied  to  have  taken  place  at  Florence ; 
and  a  jury  of  cooks  as  to  the  quality  of  food  sold.*  Such  juries 
are  perhaps  the  ancestors  both  of  the  modem  special  jury  and  the 
modem  expert  witness.  They  partake  of  the  character  of  both. 
That  juries  could  still  decide  of  their  own  knowledge  in  the 
seventeenth  century  was  stated  in  a  proclamation  for  jurors, 
drawn  by  Bacon  and  issued  in  1607  ;  *  in  1670  it  was  made  use 
of  by  Vaughan,  C.  J.,  in  Bushelts  Case  ^  to  prove  that  jurors  could 
not  be  fined  for  finding  a  verdict  contrary  to  the  direction  of  the 
court;  and  Hale,^  writing  a  little  later  could  say:  **It  may  so 
fall  out,  that  the  jury  upon  their  own  knowledge  may  know  a 
thing  to  be  false  that  a  witness  swore  to  be  true ;  or  may  know 
a  witness  to  be  incompetent  or  incredible,  though  nothing  be 
objected  against  him  ;  and  may  give  their  verdict  accordingly." 
How  a  jury  came  by  its  knowle^e  was  not  originally  a  matter 
with  which  the  law  concerned  itsel£  Just  as  the  law  neglected 
to  define  the  limits  and  rationale  of  judicial  notice,'  so  it  n^lected 
to  examine  the  methods  employed  and  the  material  used  to  form 
a  verdict 

At  the  same  time  it  was  perfectly  clear  that  verdicts  were 
not  as  a  rule  founded  on  first  hand  knowledge.     "  Even  in  the 

>  Stephen,  Disest  of  the  Law  of  Evidence  297.  '  ff.  185  b,  325. 

'  II.  87 ;  the  uct  that  the  jury  could  always  demand  a  view  of  the  premises  in 
an  assixe  illustrates  the  fact  that  they  were  expected  to  inform  themselves. 
^  Bracton  i,  185  b. 

*  Cases  cited  by  Thayer,  Evidence  94 ;  as  to  the  jury  de  medietate  linguae,  see 
27  Edward  III.  St.  3  c.  8 ;  28  Edward  III.  c  13. 

*  '*  The  law  of  this  our  realm  .  .  .  neither  ties  them  to  the  evidence  and  proofs 
produced,  neither  disableth  any  witness  (except  in  case  of  perjuiy)  to  be  used ; 
bat  leaveth  both  supply  of  testimony  and  the  discerning  and  credit  of  testimony, 
wtolly  to  the  juries*  consciences  and  understanding,  yea  to  their  private  knowledge,** 
Sped(Ung,  Letters  and  Life  of  Bacon  iii  390. 

7  Vaaghan*s  Rep.  147- Z49. 

"  Conunon  Law  348 ;  so  too  in  z68i  in  the  proceedings  against  the  Earl  of  ShtUtes- 
bury,  8  S.T.  at  p.  8(^,  Pemberton,  C.J.,  said  to  the  jury,  •*  Look  ye,  gentlemen. 
you  are  to  so  according  to  the  evidence  of  the  witnesses ;  you  are  to  consider  of  the 
case  according  to  the  things  alleged  and  proved,  unless  you  know  anything  your- 
selves: But  if  any  of  you  know  anything  of  your  own  knowledge  that  you  ought  to 
take  into  consideration,  no  doubt  of  it.*' 

*  Thayer  pays.  Evidence  279,  that  it  was  not  till  1824,  when  Starkie  wrote  on 
the  law  of  Evidence,  that  any  special  mention  of  this  subject  occurs. 
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early  years  of  the  thirteenth  century  they  were  not,  and  were 
hardly  supposed  to  be,  eye-witnesses."^  Hence  we  get  at 
different  periods  various  methods  of  informing  the  jury,  (a)  In 
cases  where  there  was  a  dispute  as  to  the  genuineness  of  a  deed 
the  jury  and  the  witnesses  to  the  deed  were  summoned  together. 
We  can  see  a  confusion  between  the  old  trial  by  witnesses  and 
the  modem  jury  when  the  parties  put  themselves  upon  the 
witnesses  and  a  jury.^  The  growing  difference  between  the  jury 
and  the  ordinary  witness  caused  the  cessation  of  this  practice  in 
the  course  of  the  sixteenth  century.*  Coke*  tells  us  that  if  a 
witness  named  in  the  deed  be  returned  of  the  jury  it  is  a  good 
cause  of  challenge,  {b)  The  practice  of  delivering  deeds,  charters  * 
or  fines •  to  the  jury  is  of  old  standing.  "These  things,  par 
excellence^  used  to  be  known  as  *  evidence.'  "  ^  It  was  settled  in 
1 361  that  they  must  be  produced  in  open  court  and  not  delivered 
privately  to  the  jury.*  (c)  Counsel  took  upon  themselves  re- 
sponsibility for  the  truth  of  the  statements  which  they  made,^ 
and  stated  facts  in  evidence  to  the  jury.^®  {d)  During  the  whole 
of  the  mediaeval  period  much  evidence  was  allowed  to  be  pleaded. 
It  was  then  on  the  record,  and  the  jury  was  more  likely  to 
notice  it  than  if  it  had  merely  been  stated  by  the  judge  or  by 
counsel." 

It  is  not  till  the  sixteenth  century  that  the  practice  of  relying 
upon  the  sworn  testimony  of  witnesses  became  general  One 
reason  for  this  was  the  fact  that  such  evidence  was  usually  of 
the  most  untrustworthy  descriptioa  As  Mr.  Bolland  has  said,^ 
^  the  origination  and  prosecution  of  suits  that  were  based  upon 
purely  invented  facts  and  supported  by  evidence  that  was  wholly 
deliberate  perjury  seems  to  have  ranked  almost  as  a  recognized 
profession."  The  result  was  that  the  courts,  in  order  to  cope 
with  this  evil,  so  enlarged  the  definition  of  the  offences  of  main- 
tenance and  conspiracy  that   it  was  very  dangerous  to  come 

1  P.  and  M.  ii  626. 

^Fortescue,  De  Laudibus,  c.  32;  Thayer,  Evidence  97-100,  102,  104;  for 
cases  in  which  this  occurred  see  Y.BB.  11,  12  Ed.  III.  (R.S.)  338 ;  14.  15  Ed.  III. 
Z90. 

»  Thayer,  Evidence  102.  *  Co.  Litt.  157. 

»  Y.B.  6  Ed.  II.  (S.S.)  235.  « Ibid  199.  '  Thayer.  Evidence  104. 

B  Ibid  no,  citing  Staffordshire  Coll.  (Salt.  Soc.)  xiii  6-7 ;  the  rule  was  also 
clearly  laid  down  in  1409  in  Y.B.  11  Hy.  IV.  Mich.  pi.  41,  there  dted. 

»  Vol.  iU  c.  6  §  2.  w  Y.B.  6  Ed.  II.  (S.S.)  198. 

n  '*  We  say  nowadays  that  facts  are  to  be  pleaded,  and  not  the  evidence  of  facts. 
That  was  early  said,  but  it  was  very  far  indeed  from  being  rigidly  enforced.  Often 
we  find  the  courts  allowing  one  to  set  forth  his  case  fully  *  for  fear  of  the  laymen  * 
i.e.  in  order  that  the  jury  might  not  pass  upon  questions  of  law,  and  might  not  go 
wrong  through  any  misapprehension  of  the  facts,**  Thayer,  Evidence  115 ;  for  toe 
demurrer  to  evidence — an  expedient  for  withdrawing  the  case  from  the  jury — see  ibid 
234-239 ;  vol.  iii  c.  6  §  2. 

"The  Eyre  of  Kent  (S.S.)  i  xxxiii. 
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forward  as  a  witness.  Such  a  witness  exposed  himself  not  only 
to  the  risk  of  physical  violence  from  the  other  side,  but  also  to 
proceedings  for  these  offences.  Thus  in  1450  Fortescue,  CJ., 
is  reported  as  saying/  "  If  a  man  be  at  the  bar  and  say  to  the 
court  that  he  is  for  the  defendant  or  plaintiff,  that  he  knows  the 
truth  of  the  issue,  and  prays  that  he  may  be  examined  by  the 
court  to  tell  the  truth  to  the  jury,  and  the  court  asks  him  to  tell 
it,  and  at  the  request  of  the  court  he  says  what  he  can  in  the 
matter,  it  is  justifiable  maintenance.  But  if  he  had  come  to  the 
bar  out  of  his  own  head,  and  spoken  for  one  or  the  other,  it  is 
maintenance  and  he  will  be  punished  for  it.  And  if  the  jurors 
come  to  a  man  where  he  lives,  in  the  country,  to  have  knowledge 
of  the  truth  of  the  matter,  and  he  informs  them,  it  is  justifiable ; 
but  if  he  comes  to  the  jurors,  or  labours  to  inform  them  of  the 
truth  it  is  maintenance,  and  he  will  be  punished  for  it;  so 
Fortescue  said,  and  it  was  admitted  by  the  court"  This  shows, 
both  that  the  jurors  were  expected  to  make  their  own  inquiries, 
and  that  the  law  discouraged  the  volunteer  witness. 

It  is  clear,  however,  that,  in  the  sixteenth  century,  when  Sir 
Thomas  Smith  wrote,  witnesses  held  a  far  more  important  place 
than  they  held  in  the  time  of  Fortescue.*  In  fact  during  the 
Tudor  period  the  tide  had  turned  in  favour  of  the  witness.  He 
was  a  person  to  be  encouraged  rather  than  intimidated — at  any 
rate  when  he  was  a  witness  for  the  crown.  This  is  illustrated  by 
the  statute  of  1 562-1 563  which  provided  that  witnesses  could  be 
compelled  to  attend,'  by  the  reluctance  of  the  court  of  Star 
Chamber  to  punish  such  witnesses  for  perjury,^  and  by  the  limi- 
tations placed  by  that  court  upon  proceedings  against  them  for 
conspiracy.^  When  once  witnesses  for  the  crown  had  been  en- 
couraged to  come  forward  in  this  way,  it  is  easy  to  see  how  the 
practice  of  calling  them  in  all  classes  of  cases  became  general. 
Coke  admits  that  juries  are  most  commonly  led  by  the  deposi- 
tions of  witnesses.^     But  we  may  perhaps  see,  at  once  a  survival 

>  Y.B.  38  Hy.  VI.  Pasch.  pi  i,  cited  Thayer,  Evidence  128, 129. 

'  RepuUic  X47,  X48,  **  Witnesses  be  sworn  and  heard  before  them,  not  after  the 
£gwhion  ot  the  civil  law,  but  so  that  not  only  the  twelve,  but  the  judges,  the  parties, 
and  so  many  as  be  present  may  hear  what  each  witness  doth  say.  The  adverse 
party  or  his  advocates  .  .  .  interrogateth  sometimes  the  witnesses  and  driveth  them 
out  of  countenance." 

s  5  Elisabeth  c.  9  §  la. 

*  Hudson,  Treatise  on  the  Star  Chamber  77,  81  says,  *'  A  long  debated  question 
hath  been  whether  perjury  committed  by  any  witnesses  upon  indictments  for  the 
king  shall  be  examined  and  punished  in  the  Star  Chamber.  And  the  reason  3rielded 
hath  been  for  that  it  will  deter  the  king's  witnesses  to  yield  their  testimonies  in  all 
cases ;  '*  he  notes  that  it  had  been  at  iMt  decided  that  th^  could  be  so  punished ; 
but  not  **f4rjMry  commiiUd  arainst  tks  U/g  of  a  wum  for  felony  or  murder,**  when 
the  prisoner  has  been  convicted ;  **  and  one  reason  is  lest  tt  should  deter  men  from 
giving  evidence  for  the  king.*' 

"Floyd  V.  Barker  {iM)  xa  Co.  Rep.  33.  *  Third  Instit.  X63. 
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of  the  old  theories,  and  a  reminiscence  of  the  way  in  which  tiiey 
had  become  modified,  in  the  rule,  disputed  by  Coke,^  that  no 
witnesses  could  be  called  for  the  prisoner  in  cases  of  treason  or 
felony ;  and  in  the  rule,  which  lasted  to  the  end  of  the  seventeenth 
century,^  that  the  witnesses  for  the  prisoner  in  such  cases  could 
not  be  sworn.  Vaughan,  CJ.,  too,  could  say  in  1670  that  **  the 
evidence  in  court  is  not  binding  evidence  to  a  jury." '  But  these 
were  survivals.  By  the  middle  of  the  seventeenth  century  the 
witnesses  and  the  jury  were  r^^arded  as  so  distinct  that  '*  it  was 
said  by  the  court  that  if  either  of  the  parties  to  a  trial  desire 
that  a  juror  may  give  evidence  of  something  of  his  own  know- 
ledge to  the  rest  of  the  jurors,  that  the  court  will  examine  him 
openly  in  court  upon  his  oath,  and  he  ought  not  to  be  examined 
in  private  by  his  companions."*  In  18 16  it  seems  to  have  been 
assumed  that  if  a  judge  had  directed  a  jury  to  find  a  verdict  of 
their  own  knowledge  a  new  trial  might  have  been  granted.* 

(ii)  The  process  of  divesting  the  jury  of  their  character  as 
witnesses  was  assisted  by  the  growth  of  the  law  as  to  the  persons 
to  whom  the  parties  might  object  as  jurors. 

We  have  seen  that  the  prisoner  might  object  to  the  presence 
of  the  "  indictorsi"  on  the  petty  jury.*  The  fact  also  that  a  jury- 
man was  a  villein  was  a  cause  of  challenge.  Both  Fortescue  ^ 
and  Coke  ^  give  numerous  cases  in  which  persons  could  challenge 
jurymen.  It  is  clear  that  the  challenges  **  propter  defectum," 
i.e  for  some  defect  in  capacity,  as  villein  tenure ;  "  propter 
affectum,"  i.e.  for  partiality  ;  **  propter  delictum,"  i.e.  on  account 
of  conviction  for  certain  offences ;  or  on  account  of  the  relation- 
ship of  the  sheriff  who  returned  the  jury  or  of  some  of  the  jurors 
themselves  to  one  of  the  parties  to  the  action  • — are  all  based 
upon  the  judicial  character  of  the  jury.     In  fact  in  the  fourteenth 

^  Third  Instit.  79.  The  practice  of  allowing  the  accused  to  call  witnesses  sprang 
up  at  the  beginning  of  the  seventeenth  century,  Thayer,  Evidence  160,  n. 

'  Treason,  7  William  III.  c.  3  §  i ;  Felony,  i  Anne  St  2  c.  9  §  3. 

'Bushell's  Case,  Vaughan's  Rep.  at  p.  152. 

«Bennet  v.  Hundred  of  Hartford  {1650)  Style  233;  so  Salk.  405  (1702)  **If  a 
jury  give  a  verdict  of  their  own  knowleage  they  ought  to  tell  the  court  so  that  they 
may  be  sworn  as  witnesses  .  .  .  the  fair  way  is  to  tell  the  court  before  they  are 
sworn  that  they  have  evidence  to  give ;  **  cp.  Duncomb,  Trials  per  pais  c.  12,  cited 
Halsbury,  Laws  of  England  xviii  256  n.  (f). 

'  R.  V.  Sutton,  4  M.  and  S.  532. 

'  Above  324-325.  "^  De  Laudibus  c.  27. 

^Co.  Litt.  156- 158;  cp.  Bl.  Comm.  iii  359-364;  to  avoid  inconveniences  caused 
by  challenges  cases  were  removed  into  the  King*s  Court  as  it  could  smnmon  juries 
from  any  part  of  the  county,  Reeves,  H.E.L.  i  348  n.  a ;  it  was  recognized  in  1339 
that  an  assize  or  a  jury  might,  if  a  jptci  were  a  party  to  the  action,  be  challenged  if 
no  knights  were  on  it,  Y.B.  12, 13  £d«  III.  (R.S.)  290— a  rule  due  perhaps  to  a  con- 
fusion between  judicium  parium  and  trial  by  jury,  above  59, 60, 317 ;  in  1343  the  rule 
is  laid  down  that  in  a  criminal  case  the  prisoner  cannot  challenge  more  than  two 
juries  without  cause,  Y.B.  17  Ed.  III.  (R.S.)  280. 

•  See  Vernon  v.  Manners  (1573)  Dy^  3'9  *• 
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century  witnesses  were  distinguished  from  the  jury  on  these 
lines.  A  witness  might  be  under  age ;  and  a  witness  could  not 
be  challenged.^  The  manner  in  which  these  challenges  were 
tried  was  by  the  sworn  evidence  of  the  persons  challenged. 
"This,"  as  Thayer  says,  **  may  well  have  been  a  provocation  to 
the  same  thing  in  the  regular  jury  trial."  ^  In  other  cases  the 
law  has  been  developed  by  giving  a  wider  extension  to  rules 
made  in  the  first  instance  merely  to  assist  the  procedure  of  the 
court' 

(4)  Methods  of  controlling  the  jury. 

When  the  character  of  the  jury  as  witnesses  was  more 
prominent  than  their  character  as  judges  of  the  facts,  they  were 
obviously  guilty  of  something  like  perjury  if  they  gave  a  false 
verdict  It  was  to  punish  jurors  who  had  thus  perjured  them- 
selves that  the  writ  of  attaint  was  invented.  Naturally,  both  the 
character  of  the  remedy  and  the  conditions  under  which  it  lay 
were  modified  with  modifications  in  position  and  functions  of  the 
jury ;  and,  when  the  jurors  lost  their  character  as  witnesses,  it 
gradually  became  obsolete,  and  other  methods  arose  of  controlling 
the  jury.  The  history  of  these  developments  must  now  be 
traced. 

It  is  not  certain  exactly  when  or  how  the  writ  of  attaint 
arose.  But  it  is  probable  that  it  arose  from  the  royal  legislation 
which  established  the  possessory  assizes.  Glanvil  tells  us  that 
the  verdict  of  the  Grand  Assize  was  as  final  as  the  verdict  of  the 
battle;^  but  that  a  special  punishment  had  been  devised  for  the 
members  of  such  an  assize  who  had  sworn  falsely.  They  were 
to  lose  their  chattels,  to  be  imprisoned  for  a  year  at  least,  and 
to  be  accounted  infamous.^  Glanvil  does  not  mention  the  writ 
of  attaint ;  but  it  appears  in  1202,  shortly  after  he  wrote  ;^  and, 
when  it  first  appears,  it  is  confined  to  the  possessory  assizes.^  The 
successful  bringing  of  this  writ  entailed  not  only  the  punishment 

^  Thayer,  Evidence  zoo,  xoi. 

*  Ibid  Z23i  X24 ;  for  a  case  of  1346  illastrating  the  way  in  which  challenges 
were  tried  see  Y.B.  20  Ed.  III.  (R.S.)  t  486-490. 

'Thus  the  penury  of  a  juror  was  the  only  perjury  known  -to  the  law  till  a 
statute  of  ElisaDeth  extended  it  to  witnesses,  Stephen,  H.C.L.  i  307;  so  the  only 
form  of  forgery  known  till  i  Henry  V.  c.  3  was  "  the  reliance  on  a  lake  document 
in  a  court  of  law,*'  P.  and  Bi.  ii  539. 

*  **  Ea  enim  quss  in  curia  doroini  Regis  per  duellum  seroel  fiierint  terminata 
negotia jperpetnam  habent  firmitatem,**  Glanvil  ii  3. 

'"Poena  autem  in  hac  assisa  temere  jurantinm  ordinaria  est  et  ipsi  regali 
institution!  eleganter  inserta.  Si  enim  ipsi  juratores  perjurasse  in  Cuna  fiierint 
legitime  convicti,  vel  in  jure  confessi,  omnibus  catallis,  et  rebus  mobilibus  spolia- 
buntur  .  .  .  salvis  eis  tenements  solis  liberis,  preterea  in  carcerem  detrudentur 
et  ibi  per  annum  ad  minus  in  prisona  detinebuntur,  insuper  de  cetero  legem  terras 
amittentes  perpetuam  infamtsB  notam  inde  merito  incurrent,"  ibid  19. 

*  Select  Civil  Pleas  (S.S.)  no.  216.  ^  Below  338. 

VOL.  I.— 22 
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of  the  jurors  but  also  the  reversal  of  their  verdict^  This  differ- 
ence between  the  effect  of  the  remedies  for  a  false  verdict  in 
the  Grand  Assize  and  in  the  petty  assizes  looks  as  if  it  sprang 
from  direct  legislation.  It  might  well  seem  to  Henry  II.  that 
it  would  be  inexpedient  to  disturb  the  long-established  rule  that 
a  decision  upon  a  writ  of  right  was  final ;  but  this  consideration 
would  hardly  apply  to  verdicts  in  the  new  possessory  assizes  into 
which  no  question  of  the  title  to  the  property  entered. 

This  remedy  of  attaint  is  discussed  at  some  length  by  Bractoo. 
In  his  days  the  law  relating  to  it  was  not  quite  the  same  as  it 
afterwards  became  under  the  combined  influence  of  legislation 
and  judicial  decision.  In  the  first  place,  it  was  only  available 
in  the  case  of  a  false  finding  in  one  of  the  possessory  assizes. 
As  we  have  seen,  this  limitation  was  probably  due  to  the  express 
provisions  of  the  ordinance  by  which  the  writ  was  granted ;  but 
Bracton  rationalizes  this  rule  by  explaining  that  trials  both  by 
the  Grand  Assize  and  the  jurata  really  depended  on  the  consent 
of  the  parties,  whereas  trials  by  the  possessory  assizes  did  not 
depend  on  such  consent ;  and  that  it  was  the  fault  of  the  parties 
if  they  had  consented  to  a  perjured  jury.*  Obviously  this  ex- 
planation is  specious  rather  than  sound.  A  punishment  was 
^provided  for  jurors  in  the  Grand  Assize  who  had  perjured  them- 
selves;' and  the  parties  had  as  much  and  as  little  chance  of 
foreseeing  the  perjury  of  an  assize  as  they  had  of  foreseeing  the 
perjury  of  a  jurata.  In  the  second  place,  Bracton  had  learnt 
something  of  the  nature  of  perjury  from  his  study  of  the  canon 
and  civil  law ;  and,  as  we  have  seen,  he  is  sometimes  inclined 
to  treat  the  jurors  as  if  they  were  witnesses.*  This  leads  him  to 
draw  all  sorts  of  distinctions  between  various  kinds  of  false 
verdicts.  He  distinguishes  a  false  from  a  fatuous  or  mistaken 
verdict*  He  would  mitigate  the  punishment  for  a  false  verdict 
according  to  the  circumstances  of  the  case.  Those  newly  added 
to  the  assize,  or  those  who  before  conviction  have  amended 

^  *'  £t  considerandum  erit  quod  prasdicti  xii  juratores  male  inraverint,  et  quod 
qnerens  recuperet  seisinam  suam,  et  ille  tenens  in  misericordia,  et  juratores  si 
prflBsentes  luerint  custodian tur,  et  si  absentes  capiantur,**  Bracton,  t  292. 

* "  Et  in  magna  assisa  ideo  non  jacet  convictio,  quia  cum  petens  offerat  se 
disrationare  dictum  suum,  oportet  quod  tenens  se  defendat  vel  per  duellum  vd  per 
ma^am  assisam,  per  quoa  istorum  duorum  elegerit,  et  cum  de  voluntate  ana 
capiat  ad  assisam,  illam  recusare  non  poterit,  quod  si  fecerit,  videtur  quod  de- 
fensionem  suam  reprobaverit,  sicut  in  assists  obeervatur,  ubi  quia  se  ponat  in 
juratam  aliqua  ratione  (ut  prssdictum  est)  non  poterit  juratorum  dictum  postmodum 
re|)robare,  quod  si  faceret,  nihil  aliud  esset  quam  £gicere  probationem  suam  nuUam, 
et  ideo  non  admittitur  convictio,**  Bracton,  ff.  390,  290  b. 

•Above  337.  *  Above  3x8  n.  z. 

**'Si  autem  sacramentnm  £atuum  fuerit  licet  falsum,  tamen  noo  committit 
peijurium,  licet  re  vera  res  aliter  se  habeat  quam  juraverat,  et  quia  jurat  secundum 
conscientiam,  eo  quod  non  vadit  contra  mentem,**  Bracton,  f.  288  b ;  cf.  1  i8z  b. 
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their  finding  should  be  treated  more  leniently.^  In  the  third 
place,  the  uncertainty  as  to  the  number  of  the  jury  led  to  un- 
certainty as  to  the  number  of  the  attaint  jury.  All  that  can  be 
said  is  that  they  must  be  double  the  number  of  the  original 
jury,  but  that  there  need  not  be  more  than  twenty-four.*  In  the 
fourth  place,  the  fact  that  the  jury  need  not  then  be  unanimous 
leads  him  to  distinguish  between  the  minority  who  have  given  a 
true,  from  the  majority  who  have  g^ven  a  false  verdict.  The 
former  naturally  escape  punishment  when  the  verdict  of  the 
attaint  jury  proves  that  they  were  right.' 

A  good  deal  of  the  law  propounded  by  Bracton  became 
obsolete  when  the  position  of  the  jury  came  to  be  more  clearly 
defined.  When  the  number  of  the  jury  came  to  be  usually 
twelve,*  the  number  of  the  attaint  jury  was  fixed  at  twenty-four. 
When  the  rule  as  to  unanimity  was  fixed  ^  all  the  jury  were 
equally  liable.  Naturally,  also,  many  incidental  matters  con- 
nected with  the  issue  and  effects  of  the  writ  were  gradually 
settled  by  the  courts.  Thus  it  was  settled  that  it  could  be 
issued  by  the  chief  justice  at  a  general  Eyre  as  well  as  by  the 
Chancellor,^  that  a  prima  facie  case  must  be  made  out  for  its 
issue,^  and  that  there  could  be  no  second  attaint  on  the  same 
facts. ^  There  were  also  decisions  as  to  the  venue  of  the  attaint 
jury,*  and  as  to  the  mode  of  its  choice ^^  But  these  were  details. 
The  greatest  changes  in  the  law  as  to  attaint  were  due,  firstly, 
to  the  extensions  of  the  remedy  by  the  legislature,  and,  secondly, 
to  the  growth  of  a  disinclination  to  treat  the  jury  merely  as 
witnesses. 

(i)  As  trial  by  jury  came  to  be  the  usual  method  of  trying 
disputed  facts  the  necessity  of  finding  some  method  of  controlling 
the  jury  came  to  be  more  and  more  obvious ;  and  the  line  of  least 
resistance  was  to  extend  the  scope  of  the  attaint  Nor  did  it  in 
those  days  appear  to  be  anomalous  to  make  this  control  take  the 
form  of  a  semi-criminal  proceeding.     As  we  have  seen,  complaints 

1  Ff.  289,  292  b. 

'  *'  Si  aatem  convinoendi  sunt  juratores  per  24,  videndum  erit  quot  juratores 
ftierunt  in  astisa,  at  quilibet  sul  minus  duos  b9J>eat  comvictores,  et  si  plures  habeat 
non  nocet/*  Bracton,  f.  288  b. 

'  **  Si  forte  duodecim  Concordes  non  fuerint  in  assisa  capienda  sed  discordes, 
potenint  viginti  quatuor  quosdam  liberare,  et  quosdam  damnare,  sicut  acddit  de 
Alberto  comite  Somerset/*  f.  292. 

*  Above  325.  •  Above  3 18. 
<The  Eyre  of  Kent  i  158;  Y.B.  30,  31  Ed.  I.  (R.S.)  124. 
7  The  Eyre  of  Kent  i  bcxix  51.  » Ibid  i  156. 

*  Y.B.  Z2  Rich.  II.  159,  x6o. 

^  **  These  four  and  twenty  jurors  were  chosen  with  the  assent  of  the  parties  and 
of  such  of  the  jury  of  twelve  as  were  present,  for  these  were  allowed  equal  right  of 
challenge  regarding  the  jury  of  four  and  twenty  as  was  allowed  to  the  parties,*' Eyre 
of  Kent  i  z6o. 
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against  judges  sometimes  took  this  penal  form^ — indeed  such 
complaints  were  treated  together  with  complaints  against  jurors  by 
Bracton ;  ^  and,  after  all,  the  jurors  were  guilty  of  something  very 
like  perjury.  And  so  the  writ  of  attaint  was  extended.  In  1 275 
it  was  provided  that  the  king  might  issue  the  writ  upon  verdicts 
in  real  actions,  whether  the  inquest  proceeded  as  an  assize  or  a 
jury.'*  In  1327*  it  was  extended  to  writs  of  trespass,  and  the 
Chancellor  was  to  issue  the  writ  "  without  speaking  therefor  to 
the  king  " — in  other  words  it  was  made  a  writ  of  course.  In 
1331  ^  and  1354®  it  was  extended  to  pleas  of  trespass  begun 
otherwise  than  by  writ ;  and  in  1 360  ^  to  all  actions  real  and 
personal,  with  the  further  proviso  that  it  was  to  be  granted  to 
the  poor  without  fine.  It  is  clear  that  this  line  of  statutes 
applied  only  to  civil  proceedings.  Attaint  did  not  lie  upon  the 
proceedings  in  a  criminal  appeal ;  ^  and  no  one  ever  seems  to 
have  thought  that  it  would  lie  against  a  jury  who  had  found  a 
verdict  of  guilty  upon  an  indictment  But  Bracton  *  and  Hale  ^^ 
seem  to  think  that  it  might  lie  against  a  jury  who  had  acquitted. 
This,  however,  was  denied  by  Hudson  in  his  treatise  on  the  Star 
Chamber,"  and  by  Vaughan,  C.J.,  in  BusheWs  Case  ;  ^^  and  the 
absence  of  any  cases  in  which  such  attaints  were  brought  would 
seem  to  show  that  they  were  right.  In  point  of  fact  the  pro- 
cedure in  criminal  cases  was  so  favourable  to  the  king  that  he 
had  little  need  to  resort  to  this  remedy ;  and,  as  Thayer  says, 
"  the  doctrine  was  ancient  that  one  should  not  be  twice  put  in 
jeopardy  of  life  or  limb  for  the  same  offence."  "  Moreover,  as 
we  shall  see,  the  king  had  other  ways  of  dealing  with  juries  who 
declined  to  convict.^* 


1  Above  213-214. 

'  *'  Item  in  culpa  poterit  esse  judex  sive  justitiarius  et  non  jurator,  nt  si  cum 
jurator  veritatem  dixeiit  et  rationem  dicti  sui  assignaverit  et  justitiarius  pronund- 
averit  in  contrarium,  et  hoc  facit  ex  certa  scientia.  In  hoc  casu  tenebitur  ex  male- 
ficio  male  pronuntiando  et  pervertendo  scienter  justum  judicum  juratorum,  et  sic 
non  erunt  juratores  in  culpa,  sed  justitiarius.  Si  autem  hoc  fecerit  per  ignorantiam 
vel  per  imperitiam,  tenebitur  ex  quasi  maleficio,  sed  cum  eo  propter  imperitiam, 
mitius  erit  agendum  quoad  poenam,"  f.  289. 

'  3  Edward  I.  c.  38 ;  cf.  Eyre  of  Kent  iii  xlvii-xlviii ;  Thayer,  Evidence  146 
n.  4 ;  Reeves,  H.E.L.  ii  33-34. 

*  I  Edward  III.  c.  6.  »8  Edward  III.  c.  7.  «28  Edward  III.  c.  8. 

'  34  Edward  III.  c.  7.  "  22  Ass.  pi.  82. 

'  "  Est  tamen  quaedam  jurata,  quae  aliquando  admittit  convictionem,  ut  si  fiat 
jurata  de  aliquo  quod  tangat  dominum  regem  et  facit  contra  dominum  Yeg^em, 
convinci  poterunt  juratores  per  alios ;  ut  coram  Martino  de  Pateshul  de  Henry  de 
Movewedene,  qui  aliquando  fuit  in  custodia  domini  regis  tempore  Huberti  de  Burgo/' 
f.  290  b ;  but  cf.  Thayer,  Evidence  156 — as  he  says  the  passage  may  not  refer  to  a 
criminal  case. 

"  P.C.  ii  310,  citing  Fitz.  Ab.  Attaint  pi.  60,  64.  "  At  p.  72. 

13  Vaughan  at  p.  146 ;  it  would  seem  that  the  law  was  taken  as  settled  in  this 
sense  in  1690,  Hist.  MSS.  Com.  Thirteenth  Rep.  App.  Pt.  V.  p.  21. 

"  Evidence  158-159.  •      **  Below  343-344. 
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(ii)  We  have  seen  that,  from  the  end  of  the  thirteenth  century 
onwards,  the  court  treated  the  jury,  not  as  a  collection  of  witnesses 
who  could  be  separately  examined,  but  as  a  mode  of  proof  to 
which  the  parties  had  submitted  their  case.^  They  did  not  re- 
gard them  altogether  as  witnesses,  but  rather  as  a  set  of  arbi- 
trators who  were  under  a  l^al  duty  to  find  the  facts  correctly. 
If  they  did  not  find  the  facts  correctly,  they  were  liable  to  be 
punished  by  the  writ  of  attaint  It  is  clear  from  a  case  decided 
in  1337  that  this  liability  was  differentiated  from  the  perjured 
witnesses's  liability,  in  that  it  was  coming  to  be  regarded,  not 
entirely  as  a  liability  for  swearing  falsely,  but  rather  as  a  liability 
for  a  verdict  which  was  in  fact  false.^  The  court  refused  to 
undertake  the  task  of  examining  whether  the  jury  had  or  had 
not  believed  their  verdict.  They  merely  examined  by  means  of 
an  attaint  jury  whether  it  was  correct — **  the  thought  of  man  is 
not  triable" '  The  practical  result  of  this  was  that  all  the  rules 
as  to  adjusting  the  punishment,  according  as  the  verdict  was 
deliberately  false  or  only  fatuous  or  mistaken,  disappeared.  If 
the  original  jury  was  convicted  by  the  attaint  jury  sentence 
followed  in  one  stereotyped  form.*  They  were  imprisoned  for  a 
year,  forfeited  their  goods,  became  infamous,  their  wives  and 
children  were  turned  out,  and  their  lands  laid  waste. 

These  developments  of  the  writ  of  attaint  obviously  increased 
both  the  sphere  of  the  remedy  and  the  severity  of  the  punish- 
ment. But,  as  at  the  same  time,  the  judicial  character  of  the 
jury  was  developing,  the  remedy  gradually  lost  its  usefulness, 
and  ended  by  becoming  a  mere  anachronism. 

The  growth  of  the  practice  of  summoning  witnesses  or  pro- 
ducing other  evidence  to  inform  the  jury  naturally  raised  the 
question  whether  the  attaint  jury  could  look  at  any  evidence 
other  than  that  which  had  been  before  the  original  jury.  It  was 
settled  in  1467  that  they  could  not^  But,  even  with  this  miti- 
gation, the  consequences  of  an  attaint  were  beginning  to  be  felt 
to  be  too  severe.  In  145 1  there  was  a  case  in  which  the  parties 
were  unwilling  to  resort  to  the  remedy,  because  the  jury  who  gave 

'Above  317-318. 

'**  And  in  this  plea  SharshulU,  J.,  said  that  when  witnesses  are  joined  to  the 
Twelve,  one  should  never  have  the  Attaint,  because  the  Twelve  can  never  be  con- 
victed until  the  witnesses  are,  and  they  cannot  be,  because  their  oath  is  to  tell  the 
truth  outright,  just  as  they  were  sworn  to  do  in  a  Great  Assixe,  and  not  to  say  it  on 
their  knowledge,**  Y.B.  ii,  12  Ed.  III.  (R.S.)  338-340. 

>Seevol.  iiic.  2  §  8. 

^Y.B.  II,  12  Ed.  III.  (R.S.)  ^79-480;  it  would  seem,  however,  the  jurors  could 
escape  by  making  fine  with  the  kmg,  Eyre  of  Kent  i  169. 

•Y.B.  7  Ed.  IV.  Hil.  pi.  14,  cited  Thayer,  Evidence  138 ;  it  would  seem,  how- 
ever, that  this  was  not  the  rule  at  an  earlier  period,  Eyre  of  Kent  i  bexix ;  though 
they  were  not  liable  if  the  verdict  was  reversed  owing  to  the  discovery  of  a  fact  of 
which  they  could  have  known  nothing,  Y.B.  2,  3  Ed.  II.  (S.S.)  157. 
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the  false  verdict  had  been  terrorized,  and  it  was  not  considered 
fair  to  expose  them  to  so  severe  a  penalty.^  But  so  long  as  the 
jury  retained  anything  of  its  character  as  witnesses  the  attaint 
held  its  ground.  Thus  Fortescue  mentions  it  with  approval  as 
a  necessary  adjunct  to  a  jury  trial ;  ^  and  in  1495  '  an  attempt 
was  made  to  increase  its  usefulness  by  a  modification  of  the 
penalty  imposed  on  the  jury  who  had  given  a  false  verdict  It 
was  provided  that  a  jury,  on  conviction,  should,  if  the  amount  at 
issue  was  of  the  value  of  ;^40,  forfeit  ;^20,  be  fined  at  the  discre- 
tion of  the  court,  and  be  accounted  infamous ;  and  that  if  the 
amount  at  issue  was  under  the  value  of  ;£'40  they  should  forfeit 
£$,  But,  as  the  injured  party  had  the  option  of  proceeding  either 
under  this  statute  or  at  common  law,^  it  did  not  affect  very  much. 
In  1553  there  is  a  note  in  Wriothesley's  Chronicle  of  an  attaint 
jury  who,  after  an  all-night  sitting,  convicted  a  jury ;  but  the 
chronicler  notes  that  it  was  the  *'  first  attainte  that  had  passed  for 
many  years  in  London."  *  This  confirms  the  truth  of  Sir  Thomas 
SmiA's  statement  •  that,  "  Attaints  be  very  seldom  put  in  use, 
partly  because  the  gentlemen  will  not  meet  to  slander  and  deface 
the  honest  yeomen  their  neighbours  ;  so  that  of  long  time  they 
had  rather  pay  a  mean  fine  than  to  appear  and  make  the  inquest. 
And  in  the  meantime  they  will  entreat,  so  much  as  in  them  lyeth, 
the  parties  to  come  to  some  composition  and  agreement  among 
themselves.  .  .  .  And  if  the  gentlemen  do  appear,  gladlier  they 
will  confirm  the  first  sentence  for  the  causes  which  I  have  said, 
than  go  against  it."  In  1665  Hyde,  C.J.,  declared  that  it  was  a 
**  fruitless  "  remedy.^  But,  in  spite  of  the  fact  that  it  had  become 
a  mere  anachronism,  a  bill  for  the  reform  of  the  law,  which  was 
brought  in  in  the  House  of  Lords  in  1690,  proposed  to  revive  it 
in  civil  cases,  to  extend  it  to  criminal  cases,  and  to  reform  it  by 
a  diminution  in  the  penalties  imposed  on  conviction.^  But  the 
bill  dropped,  and  in  the  eighteenth  century  attaint  ceased  to  be 
used.  In  1757  Lord  Mansfield  declared  tfiat  the  writ  was  then 
"a  mere  sound  ;"  •  and  in  1825  it  was  abolished.^** 

The  disuse  of  the  writ  of  attaint  in  the  sixteenth  century  did 
not  mean  that  all  control  over  the  jury  was  lost  We  have  seen 
that  in  the  Middle  Ages  the  court  exercised  a  very  stringent  con- 

^  Thayer,  Evidence  138.  '  De  Laudibus  c.  26. 

'11  Henry  VII.  c.  24;  reinacted  27  Henry  VIII.  c.  3,  and  made  perpetual 
13  Elizabeth  c  25. 

*  BL  Comm.  lii  404.  »  V^riothe8ley*8  Chronicle  (C.S.)  ii  84-85. 
'  De  Republica,  Bk.  iii  c  2  ;  and  Hudson  agrees.  Star  Chamber  14. 

^  I  Keble  864 ;  Blackstone  said  that  he  had  seen  no  instance  later  than  the 
sixteenth  century,  Comm.  iii  404. 

"  Hist.  MSS.  Comm.  Thirteenth  Rep.  App.  Pt.  V.  No.  244  §  17  p.  21. 

*  Bright  V.  Eynon,  i  Burr,  at  p.  393. 
>«  6  George  IV.  c  50  §  60. 
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troL  Members  of  a  jury  of  presentment  who,  as  members  of  the 
petty  jury,  found  the  prisoner  not  guilty,  were  fined  and  im- 
prisoned ;  ^  and  the  court  always  assumed  the  power  to  punish 
such  forms  of  misconduct  in  jurors  as  separating,  or  eating  or 
drinking,  before  they  had  returned  their  verdict^  In  £dward 
III.'s  reign  a  grand  juryman  who  had  revealed  matters  which  had 
come  before  him  in  that  capacity  was  indicted  for  felony,  and 
one  of  the  judges  thought  that  he  might  have  been  indicted  for 
treason.'  In  Richard  IL's  reign  a  jury  which  had  given  a  verdict 
of  acquittal  was  so  threatened  by  the  judge  that  tidey  wished  to 
retract  it,  but  were  not  allowed  to  do  so.^  But,  in  spite  of  the 
eflforts  of  the  judges,  the  disordered  state  of  the  country  during 
the  latter  part  of  the  mediaeval  period  made  the  jury  system 
almost  unworkable.^  Juries  were  habitually  returned  to  suit  the 
convenience  of  the  local  magnate  who  possessed  the  greatest  in* 
fluence ;  and  if  a  jury  seemed  likely  to  show  any  signs  of  impar- 
tiality it  was  either  bribed  or  terrorized.* 

It  was  the  action  of  the  Council  and  the  Star  Chamber  which 
reformed  these  practices.^  Their  action  with  respect  to  the  jury 
had  the  same  effect  as  it  had  in  many  other  spheres  of  govern- 
ment— it  restored  its  proper  working.*  That  the  Council  and 
Star  Chamber  had  the  right  to  exercise  powers  of  control,  which 
in  the  Middle  Ages  the  common  law  courts  had  failed  to  exercise 
with  effect,  was  admitted  on  all  hands.  The  legislature  gave  this 
power  in  wide  terms  to  the  Council  of  Wales  in  1 5  34 ;  •  Lambard  ^^ 
and  Coke  ^^  approved  of  it ;  and  Sir  Thomas  Smith,  though  he 
disapproved  the  practices  of  punishing  jurors  merely  for  finding 
verdicts  contrary  to  the  evidence,  admitted  that  corrupt  jurors 
ought  to  be  punished."     But,  in  the  sixteenth  century,  the  Star 

*  Above  325.  «  Above  318-319. 

•  Fitz.  Ab.  Coron$  pi.  207  =»  27  Ass.  pi.  63. 

*  Fitz.  Ab.  Corom  pi.  zo8.  *  Below  483-484,  490-491 ;  vol.  ii  Bk.  iii  c.  5. 
'  For  an  illastration  see  Plumpton  Correspondence  (C.S.)  Z7x. 

"^  "  Preparing,  labouring,  or  soliciting  of  jurors,"  is  suted  by  Hudson  at  pp,  91- 
92  to  be  one  of  me  branches  of  the  juris£ction  of  the  Star  Chamber ;  at  p.  123  he 
relates  how,  '*  an  extent  had  gone  out  against  one  Harvey ;  and  the  jurv,  being 
laboured,  could  find  no  goods  of  Harvey's  but  an  old  barrel  and  a  turkey  cock.  And 
for  this  scorn  the  court  ordered  his  majesty's  attorney-general  to  put  in  an  informa- 
tion against  the  jury.'* 

■  Below  507-508 ;  vol.  iv  Bk.  iv  Pt.  I.  c  i. 

•  26  Henry  VIII.  c.  4  8  2.  *•  Archeion  205-106. 

^^  In  Floyd  V.  Barker  (1608)  12  Co.  Rep.  23,  he  said  at  pp.  23-24,  **  When  a  jury 
hath  acquitted  a  felon  or  traitor  against  maniiiMt  proof,  there  they  may  be  charged 
in  the  Star  Chamber,  for  their  partiality  in  finding  a  manifest  offender  not  guilty.** 

» ■*  I  |,2ve  scene  in  my  time  (but  not  in  the  raigne  of  the  Queene  nowe)  that  an 
enquest  for  pronouncing  one  not  gfniltie  of  treason  contrairie  to  such  evidence  as  was 
brought  in,  were  not  onely  imprisoned  for  a  space,  but  an  houge  fine  set  upon  their 
heads,  which  they  were  faine  to  pay :  An  other  enquest  for  acquiting  an  other,  be- 
side paying  a  fine  of  money,  put  to  open  ignominie  and  shame.  But  those  doings 
were  even  then  of  many  accounted  verie  violent,  tyrannical,  and  contrarie  to  the 
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Chamber  was  apt  to  treat  any  verdict  of  acquittal  which  it  con- 
sidered to  be  against  the  weight  of  evidence  as  corrupt  In 
Throckmorton* s  Case  the  acquittal  of  the  prisoner  was  followed  hy 
the  fining  and  imprisonment  of  the  jury ;  ^  and  Hudson  notes  ' 
that  "in  the  reigns  of  Henry  VH.,  VHI.,  Queen  Mary,  and  the 
beginning  of  Elizabeth's  reign  there  was  scarce  one  term  praeter- 
mitted  but  some  grand  inquest  or  jury  was  fined  for  acquitting 
felons  or  murderers,"  It  would  seem,  however,  both  from  Sir 
Thomas  Smith  and  Hudson  that  at  the  end  of  the  sixteenth 
century  the  tendency  was  to  use  this  power  only  if  the  verdict 
was  so  obviously  foolish  that  corruption  mig^t  be  presumed.' 
But  it  was  quite  clear  that  the  powers  both  of  the  Star  Chamber 
and  of  the  common  law  courts  were  still  as  indefinite  as  they  had 
been  in  the  Middle  Ages. 

It  is  not  therefore  surprising  that,  after  the  Restoration,  the 
common  law  courts  should  suppose  that  they  still  possessed  these 
powers.  Coke  could  be  cited  to  prove  that  they  possessed  them ; 
and  they  were  exercised  in  several  cases.^  But  it  is  clear  that 
public  opinion  was  beginning  to  come  round  to  the  view  ex- 
pressed by  Sir  Thomas  Smith  that  it  was  only  a  corrupt  verdict 
which  ought  to  be  thus  punished ;  and  that  merely  to  find  a 
verdict  contrary  to  the  direction  of  the  court  or  contrary  to  the 
evidence  ought  not  to  expose  the  jury  to  penalties.  In  at  least 
one  case  effect  was  given  to  this  view ;  ^  it  was  approved  by  the 
House  of  Commons  ;^  and  an  unsuccessful  attempt  was  made  to 
give  it  legislative  sanction.^     It  was  the  argument  of  Vaughan, 

Ubertie  and  custome  of  the  realme  of  England.    Whereibr  it  commetfa  verie  seldoaie 
in  use,  yet  so  much  at  a  time  the  enquest  mi^  be  corrupted,  that  the  Prince  may 
have  cause  with  justice  to  punish  them,**  De  Republica  Bk.  iii  c.  z. 
>  (1554)  I  S.T.  869. 

*  Star  Chamber  7a ;  cf.  Moore  730-731  for  several  cases  in  which  this  course  was 
pursued  by  the  court  of  wards. 

*  A  saying  of  Bacoa*8,  reported  by  Hyde,  C.J.,  Star  Chamber  cases  (CS.)  20, 
was  to  the  effect  that,  **  if  you  shidl  meet  with  ignorant  juries,  your  duty  is  to  open 
their  eyes,  you  may  not  lead  them  by  the  nose.** 

«Leach*8  Case  (1664)  Th.  Raynu  9S;  R.  v.  Hood  (1666)  Kdyng  50-51 ;  R.  v. 
Windham  (1667)  2  Keble  z8o;  S.P.  Dom.  1664-1665  39»  ciii  105;  cf.  ibid  1667^1668 
337,  where  a  jury  withdrew  a  verdict  of  acquitul  under  pressure  from  the  cooit. 

*  Hale,  P.C  ii  312-313  relates  that  in  1665,  in  the  case  of  R.  v.  Wagstaffe,  **  it 
was  agreed  by  all  the  judgies  of  England  that  this  fine  was  not  legalty  set  Qpon  the 
jury,  for  they  are  the  judges  of  mattet s  of  fact,  and  alUKWgh  it  was  inserted  in  the 
fine,  that  it  was  contra  dtnctiotum  curia  im  materia  ligis,  this  mended  not  the 
matter,  for  it  was  impossible  any  matter  of  law  could  come  in  question,  tiU  the 
matters  of  fisct  were  settled  and  stated  and  agreed  by  the  jury,  and  of  such  matter  of 
fiict  they  were  the  only  competent  judges ;  **  the  fining  took  place  at  the  gaol  dcAvcry 
at  Newgate;  and  Hale  cauttoust^  co^udes  that,  **  Although  the  long  use  of  fintiig 
juroca  in  the  kini^'s  bench  in  crimmal  cases  mav  possibly  give  a  jurisdktioa  to  fine  m 
these  cases,  yet  tt  can  by  no  means  be  extended  to  other  courts  of  sessions  of  gad 
delivery,  av#r  amd  isntitur^  or  of  the  peace  or  other  infierior  juiiwfictiopSi,"  ibid  3x3. 

*  6  S.T.  99a  seqq. 

^  Hargrave*!  Prmce  to  Hale*8  Jnrisdictioo  of  the  House  of  Lords  xcvtii  n.  y. 
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CJ.,  in  BushelCs  Case^  which  finally  fixed  the  law  on  these  lines. 
In  that  case  the  jurors  had,  in  spite  of  very  brutal  treatment  by 
the  court,^  persisted  in  acquitting  the  QuaJcers,  Penn  and  Mead. 
In  consequence  they  had  been  fined  and  imprisoned.  They  were 
brought  up  before  the  court  of  Common  Pleas  on  a  writ  of  Habeas 
Corpus  and  discharged.  It  is  true  that  the  judgement  of  the  court 
in  this  case  was  reversed  on  the  ground  that  the  case,  being  a 
criminal  case,  was  not  cognizable  by  the  court  of  Common  Pleas ; 
and  that  this  reversal  was  in  accordance  with  the  opinion  of 
Vaughan,  C  J.*  Nevertheless  the  ai^ument  by  which  Vaughan 
proved  the  illegality  of  punishing  jurors  for  their  verdicts  was  so 
obviously  right,  and  so  obviously  in  accordance  with  the  views 
which  public  opinion  approved,  that  it  has  ever  since  been  ac- 
cepted as  good  law. 

Vaughan  drew  more  clearly  than  it  had  ever  been  drawn  before 
the  distinction  between  two  very  different  classes  of  misconduct 
of  which  jurors  may  be  guilty.  ''  Much  of  the  office  of  jurors  in 
order  to  their  verdict  is  ministerial,  as  not  withdrawing  from  their 
fellows  after  they  are  sworn,  not  withdrawing  after  challenge  .  .  . 
not  receiving  from  either  side  evidence  after  their  oath  not  given 
in  court,  not  eating  and  drinking  before  their  verdict,  refusing  to 
give  a  verdict,  and  the  like ;  wherein  if  they  transgress  they  are 
finable ;  but  the  verdict  itself,  when  given,  is  not  an  act  ministerial 
but  judicial,  and  according  to  the  best  of  their  judgment,  for  which 
they  are  not  finable  nor  to  be  punished,  but  by  attaint"*  He 
proved  conclusively  that  a  jury  could  not  be  punished  for  judicial 
acts,  firstly  from  the  nature  of  their  functions,  secondly  from  the 
manner  in  which  they  were  expected  to  perform  their  functions, 
and  thirdly  from  the  absurdity  of  any  other  conclusion. 

Firstly,  the  jury  are  the  judges  of  the  facts,  and  not  the  judge. 
If  the  judge  can  order  the  jury  on  pain  of  punishment  to  take  his 
view  of  the  facts,  what  is  the  use  of  the  jury.  They  might  as 
well  be  abolished — '' a  strange  new  found  conclusion,  after  a  trial 
so  celebrated  for  many  hundreds  of  years."  *  And,  as  the  jury 
are  judges  of  the  facts,  a  disagreement  with  the  judge  as  to  the 
findings  of  fact  deducible  from  the  evidence  cannot  be  penal.     *'  I 

*  (1670)  Vaughan's  Rep.  135. 

'  Marvel  tells  us  in  one  of  his  letters,  Works  ii  350,  that  '*  the  jury  not  finding 
them  guiky,  as  the  Recorder  and  Mayor  would  have  had  them,  they  were  kept  with- 
out meat  and  drink  some  three  da3rs,  till  almost  starved,  but  would  not  alter  their 
verdict ;  so  fined  and  imprisoned.** 

•Above  203. 

*  Vaughan's  Rep.  at  p.  152  ;  thus  in  Welcden  v.  Elkington  (1578),  Plowden  at 
p.  5x9  it  is  recorded  that  **  because  a  box  of  preserved  barberies,  and  sugar  candy, 
and  liquorish,  were  found  with  John  Mucklow,  one  of  the  jury,  after  he  was  departed 
from  the  bar,  the  said  Mucklow  was  committed  to  the  Fleet,  until  he  had  made  a 
fine  to  the  Queen.*' 

•At  p.  143. 
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would  know  whether  anything  be  more  common  than  for  two 
men,  students,  barristers,  or  judges  to  deduce  contrary  and 
opposite  conclusions  out  of  the  same  case  in  law  ?  And  is  there 
any  difference  that  two  men  should  infer  distinct  conclusions 
from  the  same  testimony  ?  "  ^  Secondly,  the  jury  may  well  know 
more  about  the  case  than  the  judge,  since  they  may  have  means 
of  knowledge  which  the  judge  has  not  got  The  judge  can  only 
know  so  much  of  the  case  as  can  be  gathered  from  the  evidence 
produced  in  court  The  jury  may  have  private  knowledge  of  the 
facts,  parties,  or  witnesses,  which  they  are  entitled  and  required 
to  use.^  Thirdly,  if  the  jury  can  be  punished  by  the  court  for 
not  obeying  the  direction  of  the  judge  some  very  absurd  results, 
at  any  rate  in  civil  cases,  will  follow.  "  If  they  do  follow  his 
direction,  they  may  be  attainted,  and  the  judgment  reversed  for 
doing  that,  which  if  they  had  not  done,  they  should  have  been 
fined  and  imprisoned  by  the  judge,  which  is  unreasonable.  If 
they  do  not  follow  his  direction  and  be  therefore  fined,  yet  tl^ 
may  be  attainted,  and  so  doubly  punished  by  distinct  judicatures 
for  the  same  offence,  which  the  common  law  admits  not"  * 

Vaughan's  reasoning  was  conclusive,  and  the  practice  of  fining 
and  imprisoning  the  jury  for  judicial  acts  came  to  an  end.  The 
only  way  in  which  the  crown  could  now  exert  pressure  to  get  a 
favourable  verdict  was  by  exercising  care  in  the  choice  of  the 
jury — a  mode  of  pressure  which  Charles  II.  and  James  11.  freely 
employed  But  such  practices  were  irregular,  and  they  came  to 
the  end  at  the  Revolution.  They  had  supplied  no  method  of 
r^ular  control ;  and  it  was  obvious  that  some  regulBT  method 
of  controlling  the  verdicts  of  juries  was  essential  to  the  proper 
working  of  the  jury  system.  This  regular  method  of  control  was 
found  in  the  growth  of  the  practice  of  granting  new  trials  if  the 
verdict  was  clearly  contrary  to  the  weight  of  evidence.*  Some  of 
the  arguments  of  Vaughan's  judgment  were,  as  Thayer  has 
pointed  out,^  applicable  to  this  practice.  How,  for  instance,  can 
it  be  known  that  the  verdict  is  irrational,  seeing  that  the  jury 
may  have  other  sources  of  information  than  the  evidence  pro- 
duced in  court?  The  answer  is  to  be  found  in  the  fact  that  the 
character  of  the  jury  as  judges  of  the  facts  had  by  this  time  pre* 
vailed  over  their  character  as  witnesses  ;  and  that,  in  consequence, 
the  court  was  laying  down  the  modern  rule  that  a  juryman  should 
lay   before  the   court  as  a   witness  any   information  which   he 

^  At  p.  Z41.  >  At  p.  Z47. 

'At  p.  148 ;  this  reductio  ad  absnrdum  of  the  practice  did  not,  of  course,  apply 
to  criminal  cases  in  which  the  writ  of  attaint  did  not  lie ;  it  had  formerly  been  held 
by  the  judges  that  fining  was  illegal  when  attaint  la^,  ibid  at  pp.  144-145. 

*  Above  225-226.  '  Evidence  169. 
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possessed.^  Thus  a  state  of  things  was  produced  which  Vaughan 
himself  admitted  entitled  the  court  to  exercise  some  control. 
"  If"  he  said,*  "the  jury  were  to  have  no  other  evidence  for  the 
fact,  but  what  is  deposed  in  court,  the  judge  might  know  their 
evidence,  and  the  facts  from  it  equally  as  tihey.^  '  Because  this 
condition  is  now  fulfilled  there  can  be  no  logical  objection  to  this 
modem  method  of  control. 

The  power  of  the  court  to  discharge  a  jury  which  cannot 
agree  may  perhaps  be  said  to  be  another  indirect  means  of  con- 
trol. The  Doctor  and  Student  asserted,*  but  Coke*  denied  that 
the  court  had  this  power.  But  Hale  '  and  Blackstone  ^  recognize 
its  existence.  The  question  was  put  beyond  doubt  by  the 
decision  of  the  Court  of  Queen's  Bench  and  Exchequer  Chamber 
in  Winsor  v.  The  Queen^^  where  Cockbum,  C. J.,  showed  that  it 
was  a  power  necessary  to  the  proper  working  of  the  jury 
system.* 

(5)  The  legal  and  political  effects  of  the  jury  system. 

The  defects  of  the  jury  system  are  obvious.  They  are  twelve 
ordinary  men — "  a  group  just  large  enough  to  destroy  even  the 
appearance  of  individual  responsibility."  *®  They  give  no  reasons 
for  their  verdict.  The  verdict  itself  is  not  subject  to  any  appeal ; 
and  it  is  apt,  in  times  of  political  excitement,  to  reflect  the 
popular  prejudice  of  the  day.  Experience  shows  that  they  are 
capable  of  intimidation.^^  It  is  said  that  they  are  always  biassed 
when  a  pretty  woman  or  a  railway  company  happen  to  be 
litigants.  Though  a  good  special  jury  is  admitted  to  be  a  very 
competent  tribunal,  the  common  jury  may  be  composed  of  per- 
sons who  have  neither  the  desire  nor  the  capacity  to  weigh  the 

1  Above  336 ;  at  the  same  time  the  personal  knowledge  of  the  jurors  may  some- 
times assist  matters ;  Chalmers  tells  us  of  a  jury  who  came  to  a  speedy  decision  for 
the  plaintiiT  in  a  doubtful  case  where  there  had  been  hard  swearing  on  both  sides ; 
on  his  asking  a  juryman  how  they  managed  it,  he  replied,  **I  don*t  know  the 
plaintiff  but  the  defendant  is  a  friend  of  mine,  and  I  know  he  is  a  d — -— d  liar,** 
L.Q.R.  vii  17. 

'  Vaughan*8  Rep.  at  p.  147. 

'  He  was  careful  to  add  that  this  would  afford  no  justification  for  punishing  the 
jury — '*  even  then  the  judge  and  the  jury  might  honestly  differ  in  the  result  from  the 
evidence,  as  well  as  two  judges  may,  which  often  happens,**  ibid. 

^Doctor  and  Student,  Pt.  II.  c  52 — If  the  jurors  cannot  agree,  **  I  think  that 
then  justices  may  set  such  order  in  the  matter  as  shall  seem  to  them  by  their  dis- 
cretion to  stand  with  reason  and  conscience  by  awarding  of  a  new  inquest,  and  by 
setting  fine  upon  them  that  they  shall  find  in  default,  or  otherwise  as  they  shall 
think  best  by  their  discretion,  like  as  they  may  do  \i  one  of  the  jury  die  before 
verdict,  or  if  any  other  like  casualties  (all  in  that  behalf.'* 

*  Third  Instit.  iia  *  Hale,  P.C.  ii  294,  295. 
^Bi.  Comm.  (z2th  Ed.)  iv  360.                >(i866)  L.R.  z  Q.B.  289,  39?. 

•  At  p.  306.  w  Stephen,  H.C.L.  i  568. 

>^  E.g.  Ireland  of  the  present  day,  England  under  the  Plantagenets,  at  the  time 
of  the  Popish  Plot,  and  at  the  end  of  the  eighteenth  century. 
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evidence,  or  to  arrive  at  a  conclusion  upon  the  facts  in  issue. 
But  in  spite  of  these  obvious  defects,  distinguished  judges,  who 
have  spent  many  years  working  with  juries,  have  combined  to 
praise  the  jury  system.  Fortescue,  Coke,  Hale,  Blackstone,  and 
Stephen  are  witnesses  whose  evidence  should  be  conclusive. 
We  may  add  to  these  names  that  of  Chalmers,  whose  experience 
in  the  new  county  courts  led  him  to  the  same  conclusions.  In 
fact  the  jury  system  works  well  from  the  point  of  view  of  the 
litigant,  tfie  judge,  the  jury  itself,  and  the  law. 

The  litigant  gets  a  body  of  persons  who  bring  average  com- 
mon sense  to  bear  upon  the  facts  of  his  case.  "  A  jury,"  says 
Chalmers,  **  is  a  far  better  tribunal  than  a  judge  for  dealing  with 
questions  of  fact.  The  more  I  see  of  juries  the  higher  is  the 
respect  I  have  for  their  decisions.  .  .  .  They  have  a  marvellous 
faculty  for  scenting  out  a  fraud."  ^  Their  findings  create  no  pre- 
cedent ;  and  thus  they  can  decide  hard  cases  equitably  without 
making  bad  law.  Litigants  are  generally  contented  with  the 
measure  of  justice  which  they  mete  out ;  and  this  is  no  small 
gain  to  a  legal  system. 

Judges  have,  as  we  have  seen,  from  the  earliest  times  ap- 
preciated the  relief  from  responsibility  which  the  jury  system 
affords  to  them.^  Both  Hale '  and  Stephen  ^  emphasize  this  fact. 
And  not  only  does  the  collaboration  of  the  jury  relieve  the  judge 
from  the  responsibility  of  deciding  simply  upon  his  own  opinion, 
it  also  helps  him  to  take,  as  the  adviser  and  director  of  the  jury, 
a  more  truly  judicial  attitude.  Thus  it  helps  to  preserve  the 
dignity  of  the  Bench ;  for,  if  the  judge  preserves  this  judicial 
attitude,  no  odium  can  attach  to  him  whatever  be  the  verdict  of 
the  jury.  And  so,  as  De  Tocqueville  has  said,^  "  the  jury  which 
seems  to  diminish  the  power  of  the  magistrate  really  gives  it  its 
pre-eminent  authority." 

The  jury  itself  is  educated  by  the  part  which  it  is  required  to 
take  in  the  administration  of  justice.  The  jury  system  teaches 
the  members  of  the  jury  to  cultivate  a  judicial  habit  of  mind.  It 
helps  to  create  in  them  a  respect  for  law  and  order.  It  makes 
them  feel  that  they  owe  duties  to  society,  and  that  they  have  a 

^  L.Q.R.  iii  zo-zi.  '  Above  318  and  n.  3. 

3  **  It  were  the  most  unhappy  case  that  could  be  to  the  judge  if  he  at  his  peril 
must  take  upon  him  the  guilt  or  innocence  of  the  prisoner,"  Hale,  P.C.  ii  313. 

4 «« It  saves  judges  from  the  responsibility — which  to  many  men  would  appear 
intolerably  heavy  and  painful — of  deciding  simply  on  their  own  opinion  upon  the 
guilt  or  innocence  of  the  prisoner,"  H.C.L.  i  573. 

*  *<  Le  jury,  qui  semble  diminuer  les  droits  de  la  magistrature,  fonde  done  r^elle- 
ment  son  empire,"  Democratic  en  Amerique  ii  192 ;  and  even  if  he  is  called  on  to 
act  without  a  jury,  "  son  pouvoir  moral  est  bien  plus  grand :  les  souvenirs  du  jury  le 
suivent  encore,  et  sa  voix  a  presque  autant  de  puissance  que  celle  de  la  society, 
dont  les  jur^s  etaient  organe,"  ibid. 
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share  in  its  government  It  is  this  education  of  the  members  of 
the  jury  that  De  Tocqueville  regarded  as  the  most  valuable  con- 
sequence of  the  system.  *'We  should  regSLvd  it  as  a  school 
which  gives  instruction  gratuitously  and  continuously.  Where 
each  juryman  can  learn  his  rights,  where  he  mixes  day  by  day 
with  die  best  educated  and  most  enlightened  of  the  upper  classes, 
where  the  law  is  taught  to  him  in  the  most  practical  way,  and  is 
explained  in  a  manner  which  he  can  understand  by  the  efforts  of 
the  bar,  by  the  direction  of  the  judge,  and  even  by  the  passions 
of  the  parties."  ^ 

The  effects  of  the  jury  system  upon  the  law  are  no  less  re- 
markable and  no  less  beneficial.  It  tends  to  make  the  law 
intelligible  by  keeping  it  in  touch  with  the  common  facts  of  life. 
The  reasons  why  and  the  manner  in  which  it  thus  affects  the  law 
are  somewhat  as  follows :  If  a  clever  man  is  left  to  decide  by 
himself  disputed  questions  of  fact  he  is  usually  not  content 
simply  to  decide  each  case  as  it  arises.  He  constructs  theories 
for  the  decision  of  analogous  cases.  These  theories  are  discussed, 
doubted,  or  developed  by  other  clever  men  when  such  cases  come 
before  them.  The  interest  is  apt  to  centre,  not  in  the  dry  task 
of  deciding  the  case  before  the  court,  but  rather  in  the  con- 
struction of  new  theories,  the  reconciliation  of  conflicting  cases, 
the  demolition  or  criticism  of  older  views.  The  result  is  a  series 
of  carefully  constructed,  and  periodically  considered  rules,  which 
merely  retard  the  attainment  of  a  conclusion  without  assisting  in 
its  formation.^  It  is  only  the  philosopher,  or  possibly  the  pro- 
fessor of  general  jurisprudence,  who  can  pursue  indefinitely  these 
interesting  processes.  Rules  of  law  must  struggle  for  existence 
in  the  strong  air  of  practical  life.  Rules  which  are  so  refined 
that  they  bear  but  a  small  relation  to  the  world  of  sense  will 
sooner  or  later  be  swept  away.  Sooner  if,  like  the  criminal  law 
or  the  commercial  law,  they  touch  nearly  men's  habits  and  con- 
duct ;  later  if,  like  the  law  of  real  property,  they  affect  a  smaller 
class,  and  affect  them  less  nearly.  The  jury  system  has  for  some 
hundreds  of  years  been  constantly  bringing  the  rules  of  law  to 
the  touchstone  of  contemporary  common  sense.     The  beneficial 

^**0n  doit  le  consid^er  comme  tine  teole  gratnite  et  toujoura  ouverte,  oik 
chaque  jur^  vient  s'inttniire  de  set  droits,  oH  il  entre  en  communication  joumaliire 
avec  let  membres  les  plui  instruits  de  les  plus  ^clairte.des  classes  ^lev^es,  oH  les  lois 
Itti  sont  enseign^es  d'une  manitee  pratique,  et  sont  mis  i.  la  port^e  de  son  intelli- 

gence  par  les  efforts  des  avocats,  les  avis  du  juge,  et  les  passions  m^mes  des  parties,** 
^toiocratie  en  Amerique  ii  zgo. 

'  An  instance  is  afforded  by  §  29,  4  of  the  Sale  of  Goods  Act  1893,  which  makes 
the  question  whether  demand  or  tender  of  delivery  has  been  made  at  a  reasonable 
hour  a  question  of  fact ;  *'  it  was  formerly,**  says  Chalmers,  '*  a  question  of  law,  and 
some  highly  technical  rules  for  determining  it  were  laid  down  by  Lord  Wensley- 
dale.** 
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effects  of  this  process  can  be  best  illustrated  by  a  comparison 
with  some  of  the  rules  evolved  by  the  court  of  Chancery  which 
never  worked  with  a  jury.  "  One  finds  oneself,"  says  Chalmers,^ 
**  in  a  rarified  atmosphere  of  morality  and  respectability  in  which 
life  is  hardly  possible.  Look  at  the  equitable  doctrines  of  con- 
structive notice  and  constructive  fraud  Look  at  the  impossible 
standard  of  duty  laid  down  for  trustees/'^  The  legislature  has 
recently  done  something  to  remedy  these  things.'  Most  pertiaps 
was  done  by  Sir  Geoi^e  Jessel  who  was  a  profound  equity  lawyer 
with  the  mind  of  an  acute  juryman.  He  did  much  to  bring  the 
rules  of  equity  to  the  touchstone  of  common  sense ;  and  his  in- 
fluence has  been  felt  by  all  his  successors. 

Judges  must  explain  the  law  to  the  jury.  They  must  separ- 
ate the  rule  of  law  from  the  question  of  fact  This  produces 
both  precision  in  the  statement  of  the  rule,  and  a  clear  outside 
judgment  on  the  facts.  Bagehot  ^  said  of  the  Parliamentary  head 
of  a  government  office,  ''his  function  is  to  bring  a  representative 
of  outside  sense  and  outside  animation  in  contact  with  the  inside 
world.  No  man  is  a  perfect  representative  of  outside  sense  .  .  . 
that  many-sided  sense  finds  no  microcosm  in  any  single  indi- 
vidual." The  jury  is  to  the  inside  technical  world  of  our  common 
law  system  a  representative  of  that  outside  sense,  and  outside 
animation. 

>  L.Q.R.  vii  19. 

'  Lindlev,  M.R.,  said  in  Perrins  v.  Bellamy  [1899]  i  Ch.  at  p.  798,  **  My  cAd 
master,  the  late  Lord  Justice  Selwyn,  used  to  say,  the  main  duty  of  a  trustee  is  to 
commit  yti^^iom  breaches  of  trust." 

*  E.g.  Judicial  Trustees  Act,  59,  60  Victoria  c.  35  §  3. 

*  Enghsh  Constitution  201. 


CHAPTER  IV 

THE  HOUSE  OF  LORDS 

IN  this  chapter  we  are  concerned  with  the  House  of  Lords,  not 
as  a  branch  of  the  legislature,  but  as  a  law  court  This 
differentiation  of  functions  is  not  primaeval.  We  have  seen 
that  in  early  days  executive  l^islative  and  judicial  functions 
shade  off  into  one  another ;  and  it  is  because  the  body  which 
developed  into  the  House  of  Lords  had  close  relations  with  all 
these  sides  of  government  that  it  acquired  its  varied  judicial 
powers.  It  will  therefore  be  necessary  to  say  a  few  words  as  to 
the  origin  and  development  of  the  House  of  Lords  in  order  to 
explain  why  it  has  acquired  these  powers.  I  shall  therefore,  by 
way  of  introduction,  say  so  much  of  its  origin  and  development 
as  is  necessary  to  explain  the  character  of  the  different  kinds  of 
jurisdiction  which  it  has  exercised  at  different  periods  in  the 
history  of  English  law ;  and  then  I  shall  relate  the  history  of  the 
process  by  which  the  boundaries  of  that  jurisdiction  have  been 
fixed. 

L  The  Origins  of  the  Judicial  Powers  of  the  House 

OF  Lords 

We  have  seen  that  down  to  the  reign  of  John  the  Curia  Regis 
possessed  legislative,  executive,  and  judicial  powers.  We  have 
seen,  too,  that  its  size  varied  according  to  the  nature  of  the 
occasion  on  which  it  was  summoned ;  that  it  generally  consisted 
of  a  small  body  of  professional  advisers,  sometimes  of  a  much 
larger  body  of  tenants  in  chiefs  The  movement  which  led  to 
the  granting  of  ^ggoauCacta  altered  the  whole  position  of  the 
Curia  Regis.  The  victory  of  the  Barons  meant  that  the  king  was 
no  longer  practically. absolute.  It;  was  clear  that  the  natiojiyiad) 
tK)th  the  desire  and  the  go>yer  to  exercise  some  sort  of  cootrol 
flpPB  Uie' government  The  question  of  the  fohtt  of  the  body 
wKSfivntt  exefcfse  this  national  control  is  the  great  constitutional 
question  of  the  reigns  of  Henry  HL  and  Edward  I.     From  the 

*  Above  35. 
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various  experiments  tried  during  that  period  there  was  evolved 
the  Model  Parliament  of  1295.^  It  was  far  from  being  a  purely 
feudal  assembly  based  upon  tenure,  like  the  Commune  Concilium 
of  MsLgosL  Carta.'  Elective  and  representative  principles — familiar 
already  in  local  government — found  a  {dace  beside  feudal  prin- 
ciples.  From  the  union  of  the  feudal  and  the  elective  and  repre- 
sentative principles,  we  get  in  time  our  modem  Parliament — the 
House  of  Lords  and  the  House  of  Commonst 

Bracton,  writing  in  Henry  HL's  reign  has  little  to  say  of  this 
new  body.  He  bnows  the  King's  Bendi  and  the  Common 
Bench ; '  he  knows  also  the  Commune  Concilium,  the  authority 
of  which  is  needed  for  the  issue  of  new  original  writs ;  *  but  the 
King's  Bench  is  still  the  h^;hest  court  Fleta,  writing  a  littJe 
later,  knows  a  court  higher  than  die  Kii^s  Bench — die  Pariia- 
ment  "  Tt^g  king  hac  tit'g  pppf^  ^n  !\jy  cnunctl  in  his  Parlyment, 
held  in  the  presence  of  the  prelates,  earls,  barons,  and  other 
learned  men,  where  doubtful  points  in  law  are  determined,  new 
remedies  are  devised  for  new  wrongs,  and  justice  is  distributed 
according  to  every  man's  deserts^"*  His  words  are  laige  and 
vague — larger  and  more  vague  that  diose  in  whidi  he  describes 
the  constitution  of  older  and  more  settied  courtsL  But  if  we  look 
at  one  of  our  earliest  printed  Pariiament  Rolls — tiie  Roll  of  1 305  * 
— ^we  Aall  see  that  large  and  vague  words  are  needed  to  describe 
the  facts. 

This  Roll  raises  many  interesting  questions  as  to  the  constitu- 
tion of  the  Parliaments  of  the  thirteenth  and  fourteendi  centuries. 

(i)  What  does  the  term  Parliament  mean?  A  Parliament  is 
rather  a  discussion  or  a  colloquy  than  a  boc^y  ^  pgRiflP*^  "  It 
is  but  slowly,'^  says  Maitland,^  "  that  this  word  is  appropriated 
to  colloquies  of  a  particular  kind,  namely,  those  which  the  king 
has  with  the  estates  of  his  realm,  and  still  more  slowly  that  it 
is  transferred  from  the  colloquy  to  the  body  of  men  whom  the 
king  has  summoned.  As  yet  any  meeting  of  the  King's  Council 
that  has  been  solemnly  summoned  for  general  business  seems  to 
be  a  Parliament"  It_  is,  in  fact,  a  large  meeting  of  the  King's 
Council  afforced  by  elected  representatives  from  the  counties  and 
borbuglis.  ""TTie  petitions  are  presented  "^T*'  the  Jfarliament  to 

^  VoL  ii  Bk.  ill  c  4.  '  Above  55-56 ;  vol.  u  Bk.  iii  c  2. 

'  Above  204  n.  5. 

***  Et  sunt  qiuedam  brevia  fbrmata  super  certis  casibitt,  de  cursu  et  de  com- 
ronni  condlio  totios  regni  concessa  et  approbata,  quae  quidam  noUateniis  mutari 
poterint  absque  consensu  et  voluntate  eonun,"  t  4x3  b. 

'  *'  Habet  entm  Rex  curiam  suam  in  condlio  soo,  in  Parliameniis  suis,  prssenti- 
bus  prelatis,  comitibus,  haronibus,  proceribus  et  aliis  viris  peritis,  nbi  tenninatje 
sunt  dnbitationes  judicionun,  et  novis  injuriis  emersis  nova  constituuntur  remedia, 
et  untcuique  jusdtia,  prout  meruit,  retribuetur  ibidem,**  Fleta  ii  2,  i. 

•Edited  by  MaitUmd  for  the  Rolls  Series.  ^Introd.  Izvii. 
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the  king  and  Council.     The  Council  is  the  **  core  and  essence  " 
of  the  Parliament^ 

(2)  What  is  the  nature  of  the  King's  Council?  This  is  a 
difficult  questioa'  Probably  the  working  body  of  the  Council 
consisted  of  the  king's  great  officers  of  state  and  the  judges.  It 
is  not  easy  to  say  how  many  more  persons  may  have  been  added 
to  the  Council  on  any  particular  occasion.  In  later  history  we 
meet  with  many  bodies  called  by  the  name  of  Council  to  which 
the  epithets  "  magnum  "  or  '*  ordinarium  "  are  added  ;  *  but  in 
the  Middle  Ages  these  are  merely  epithets^  In  the  thirteenth 
century  the  Council  was  sometimes  a  small  body  of  professional 
advisers,  sometimes  it  consisted  of  these  advisers  and  the  whole 
House  of  Lords.  A  distinct  court  like  the  court  of  King's  Bench 
has  a  distinct  style.  Nothing  illustrates  better  the  fluctuating 
and  indistinct  character  of  the  Council  than  the  fact  that  it  has  no 
such  distinct  style.  "  The  styles,"  says  Hale,*  "  of  the  consilium 
ordinarium,  and  of  the  great  court  of  Parliament  consisting  of 
the  king,  lords,  and  commons,  and  of  the  lords'  house,  are  so 
variously  and  promiscuously  used,  that  it  causeth  great  difficulty 
in  determining  whether  the  proceedings  be  in  the  one  or  the 
otiier  ...  it  is  necessary  in  such  cases  to  observe  the  whole 
record  and  the  nature  of  the  business  so  transacted,  and  the 
whole  circumstances  of  the  case,  and  die  constant  interpretation, 
acceptance  and  usage  of  succeeding  times,  to  give  a  true  con- 
clusion whether  the  things  were  transacted  and  assented  to  by 
both  Houses,  or  only  by  the  lords'  house,  or  the  consilium 
ordinarium."  We  have  seen  that  in  Edward  I.'s  reign  the 
courts  of  law  were  only  just  beginning  to  get  an  independent 
existence.^  These  large  meetings  of  the  Council,  at  which  the 
king  meets  the  estates,  include  the  courts  of  law ;  and  so,  as 
Professor  Baldwin  has  said,  we  seem  to  get  "  a  survival  of  the 
conception  of  a  single  governing  institution."^     But  this  single 

^  For  a  later  instance  (1429)  of  the  use  of  the  term  Parliament  to  mean  a  great 
council  or  eeneral  assembly  of  the  Lords  Spiritual  and  Temporal,  see  Nicolas, 
Privy  Counal  iii,  Ixii ;  cp.  Pollard,  Evolution  of  Parliament  33-34. 

*  Parliament  Roll  xxxvi-xlvii ;  below  chap.  vi. 

*  Hale,  Jurisdiction  of  the  House  of  Lords  23,  70-73. 

*  Professor  Baldwin,  The  King's  Council  zia-zx4,  has  pointed  out  that  the  term 
'* ordinary  council"  does  not  occur  till  the  rdgn  of  Henry  VIH.,  and  that  it  is  a 
mistake  *'  to  project  the  idea  '*  of  a  division  between  ordinary  and  priw  councillors  ^ 
into  the  Middle  Ages;  bethinks  that  though  the  rank  of  the  councillors  differed, 
there  was  no  organic  difference  between  different  councils ;  '*  the  only  vital  dis- 
tinction of  this  kmd  which  the  Middle  Ages  really  demanded  was  that  between  the 
Parliament  and  the  Council ;  **  that  distinction,  as  we  shall  see,  grew  up  in  the 
course  of  the  fourteenth  century,  below  360,  486-489. 

*  Hale,  Jurisdiction  of  the  House  of  Lords,  chap.  iii. 
•Above  195-196,  204-207,  231-233. 

7  •*  With  great  comprehensiveness  the  Parliaments  of  Edward  I.  were  made  to 
include  not  only  the  several  estates,  but  all  of  the  existing  courts  of  law.  In  the 
remerging  of  these  branches  there  seems  to  have  been  a  survival  of  the  conception 

VOL.  I.— 23 
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governing  institution  is  now  no  longer  only  a  body  of  officials 
and  magnates  :  it  includes  representatives  from  the  counties  and 
boroughs.  We  shall  see  that  this  addition  will  set  in  motion  a 
train  of  events  which  will  in  time  completely  differentiate  the 
King's  Council  in  ParliamentJrgnLAnjCOther  council  or  court ^ 
)  (3)  What   does  the  fKing's  Council^  do  at  a  Parliament  ? 

Business  of  state  is  tranSKted,  and  tKere  will  sometimes  be 
taxation  and  legislation.^     But  it  is  to  two  other  functions  that 

fwe  must  look  for  some  of  the  origins  of  the  later  jurisdiction  of 
the  House  of  Lords,  fi"^  It  hears  important  cases. ^  It  is  not 
merely  a  court  of  appeal.  It  exercises  original  jurisdiction.  It 
is  not  tied  down  by  the  technical  rules  which  are  b^inning  to 
fetter  the  two  Benches.  Like  the  Curia  R^is  of  Henry  II.'s 
time,  it  can  administer  a  species  of  equity  because  it  is  a  supreme 
court.  Why  any  particular  case  should  oe  heard  in  Parliament 
rather  than  elsewhere  is  not  clear.  All  that  can  be  said  is  that 
"  the  causes  heard  in  Parliament  are  impoytant  causes,  important 
because  they  concern  the  king,  or  because  they  concern  very 
gjeat  men,  or  because  tney  involve  grave  questions  of  oublic  law, 
or*Bwause  they  are  unprecedented.'^  Most  of  these  cases  were 
determined  by  the  Council ;  some  after  the  estates  had  been 
dismissed.  All,  however,  were  regarded  as  being  determined,  by 
the  Council  in  Parliament  In  fact  *^  throughout  the  Middle 
Ages  cases  were  likely  to  be  heard  at  alternate  stages  in  Partia- 
ment  and  before  the  Council."  ^  (ii)  It^swers  petitions.  The 
writ  appointing  the  receivers  of  petitions  staAdS  &t  the  head  of 
the  Roll.  The  Roll  itself  shows  that  it  is  the  answering  of  peti- 
tions which  is  its  chief  duty.  Two  earlier  ordinances  of  the 
eighth*  and   twenty-first^  years  of  the  reign  show  that  their 

of  a  single  governing  institution,**  The  King's  Council  309 ;  Select  Cases  before  the 
Council  (S.S.)  XX,  xxi. 

^  Below  360.  '  Parliament  Roll,  xlviii-liv. 

^  Such  cases  are  those  of  Nicholas  Segrave  (no.  449) ;  a  suit  as  to  tallage 
between  the  citizens  of  Salisbury  and  the  Bishop  (no.  451);  proceedings  in  con- 
seauence  of  riots  at  Oxford  (nos.  453,  453) ;  proceedings  against  the  citizens  of 
Winchester  for  an  escape  (no.  456). 

*  Maitland,  Parliament  Roll,  Ixxxv ;  for  an  instance  of  a  case  heard  before  the 
Council  because  it  affected  great  men  see  Baldwin,  Select  Cases  before  the  Council 

(S.S.)  5. 1.  lii. 

*  Ibid  xiii. 

'Ryley,  Placita  442;  Stubbs,  C.H.  ii  286  n.  2;  it  is  provided  that  because  of 
the  inconvenience  caused  by  the  large  mass  of  petitions,  "  all  the  petitions  which 
touch  the  seal  come  first  to  the  Chancellor,  those  that  touch  the  Exchequer  to  the 
Exchequer,  those  that  touch  the  justices  and  the  law  of  the  land  to  the  justices, 
those  tnat  touch  the  Jewry  to  the  justices  of  the  Jewry.  If  the  requests  be  so  great 
or  so  much  of  grace  that  the  chancellor  and  the  others  cannot  grant  them  without 
the  king,  then  they  shall  carry  them  with  their  own  hands  to  the  kin?  to  know  his 
will.  .  .  .  Thus  the  king  and  his  council  without  burden  of  other  business  can 
attend  to  the  important  business  of  his  realm  and  of  foreign  lands ;  *'  cp.  Reeves, 
H.E.L.  ii  289,  290. 

^  Ryley  459 ;  Stubbs,  C.H.  ii  286  n.  3 ;  similar  provisions  were  made,  and  re> 
ceivers  of  petitions  were  appointed. 
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number  was  so  great  that  it  was  necessary  to  make  arrangements 
for  their  classification.  The  petitions  were  of  varied  kinds.  They 
came  chiefly  from  individuals  and  communities.  Some  asked 
for  things  which  the  petitioners  could  get  by  an  action  at  law. 
These  were  sent  to  the  ordinary  courts.  Sometimes  they  asked 
favours  of  the  king.  Sometimes  they  asked  for  relief  which  no 
known  writ  could  give.  Sometimes  they  asked  for  new  1^'sla- 
tion.  All  these  petitions  came  before  the  Council  who,  perhaps, 
examined  the  petitioner.  It  then  either  endorsed  an  answer 
which  sent  the  petition  to  one  of  thy  ord^p^iy  cpqrts.  oy  ^  laid 
e  matter  before  the  king.^  In  the  answers  we  '*very  rarely 
^liy  anything  In  "poiiTr of  decision  or  judicature;"  we  usually 
find  only  **a  recommendation  to  those  proper  courts,  persons,  or 
places  where  ihdy  (tllfe  pettt-inn<j^  \ycre.  naturally  and  legally  de- 
tc'liilhiaUu"'    TBey  are  a  council  ol  "  advicej'prepar^ion,  Ifid 

ther  than  a  council  nf  "  inrisflirtion  or  d«:isionT"  * 
the  Council  continued  to  agt -thitf  after  itZhad.  become 
definitely  separated  from  tHeTlous^^gOrfPXd?-*  In  later  days 
some  6!  tBese"f)5Htions  will  be  addressed  directly  to  the  Chan- 
cellor ;  others  will,  if  assented  to  by  the  king  and  both  Houses, 
become  statutes;  others  will  be  dealt  with  by  the  king  in 
Council.  But  the  time  has  not  yet  come  when  the  functions  of 
Parliament,  tne  court  ot  C^iiancery,  and  the  (Jouncilp  can  be 
ci«iriy  difit^hgmshgL  in  the  meantime  the  Council  in  Parlia- 
ment IS  doing  just  what  Fleta  describes  it  as  doing.  \t  jg.PF?' 
vidm^  new  remedies  for  n^^  r'^nffj,     H^j  riiatrihlttiFJg  JHJitifiS 

during  tne  faairteenth  and  fifteenth  centuries  the  same  pro- 
cess of  differentiation  in  governmental  institutions  which  had 
given  rise  to  the  courts  of  common  law  divided  Parliament  from 
the  Council,  and  parliament  into  two  Houses.  The  origin  of  the 
judiciarfunctions  exercised  by  the  House  of  Lords  can  be  traced 
ultimately  to  this  twofold  division ;  and  therefore  it  is  necessary 
to  say  something  of  its  causes. 

"^^^  JKi'nc*?'  riO"TTr*f '"  ,^«'l^ir<^'^*"  Edward  L's  reign  can 
be  divided  into  thry^  fairTy 'distinct  groups^  Firstly  there  were 
the  "  curiales  "—the  group  o^  professional  councillors  who  had 
been,  from  the  time  of  the  Norman  Conquest,  the  backbone  of 
the  Curia  Regis.  They  included  "  a  varying  number  ofjustices, 
barons  of  the  exchequer,  rlftrks  nf  th^  chailCPTT  and  other 
learnea'men  .*     Secondly  there   were  the   magnates,  lay  and 

^  Parliament  Roll  Ix-lxiv ;  Maitland  thinks  that  **  the  entries  on  the  roll  stand  to 
the  endorsed  petitions  in  the  relation  of  copies  to  original  documents.** 
'  Hale,  Jurisdiction  of  the  House  of  Lords  25. 
'  Baldwin,  Select  Cases  before  the  Council  (S.S.)  xviii. 
*  Baldwin,  The  King's  Council  312*314. 
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ccdegastical.  Tbey  were  the  large  landowners  who  were 
entitled  to  a  special  summons  on  important  occasions  because 
they  were  the  most  important  tenants  of  the  crown.^  Thirdly 
thCTe  were  the  elected  representatives  from  the  boionghs  and  the 
CcnmtifiS^  ilie  sejpaiation  of  the  curiales'TroSiThe  niagnates; 
the  alliance  between  the  m^;nates  assembled  in  the  House  of 
Lords  and  the  elected  representatives  assembled  in  the  House  of 
Commons,  which  resulted  in  the  settlement  of  the  constitution  of 
Ae  two  Houses  of  Parliament ;  and  the  settlement  of  the  respec- 
tive powers  of  these  two  Houses  in  relation  to  judicature — these 
were  the  three  causes  which  gave  rise,  in  the  course  of  the 
fourteentii  and  fifteenth  centuries^  to  the  new  groupii^  both  of 
institutions  and  functions,  fiom  whidi  the  various  kinds  of  juris- 
diction exercised  by  the  House  of  Lords  emerged.  The  orpins 
of  these  varieties  of  jurisdiction  I  diall  therefore  describe  under 
these  three  heads. 

U^   (i)  The  separation  of  the  curiales  firom  the  magnates 

Hale,*  writing  at  the  latter  part  of  the  seventeenth  century, 
pointed  out  that,  "  In  the  great  court  of  Fariiament  at  least  the 
figure  and  modd  of  the  ccmsilium  regis  and  the  persons  whereof 
it  consisted  is  to  diis  day  preserved  in  the  Lords'  House  in 
F^iament  For  thither  are  sununoned  die  great  officers, 
whether  they  are  peers  or  not;  as  the  chancellor,  treasurer, 
privy  seal,  secretaries  of  state,  judges,  barons  of  the  exchequer, 
masters  of  diancery,  king's  serjeant  and  attorney,  the  treasurer 
of  the  housdiold,  steward  and  chambeiiain  of  die  housdiold,  and 
most  if  not  all  the  kii^s  privy  coundL"  But  long  befiore  Hale's 
day  these  officials  had  ceased  to  be  die  "  coce  and  essence "  of 
the  Fariiament     In  fact  this  separation  of  the  officials  from  the 


magnates^  which  made  the  CounciTan J  the  House  ol  U^HBTquite 
separate  institutions,  had  b^iui  in  Heo^  i  UL's  reign.  anJTe 
permanent  in  Edward  IL's  reign.'  *'  It  is  nobceaDle^ 
Frofessor  Baldwin,^  "  that  in  point  of  numbers,  while  Edward  I. 
could  summon  as  many  as  thirty  such  officials  at  a  time, 
Edward  IIL  rardy  invited  more  than  ten,  sometimes  only  seven 
or  five  or  less,  to  come  to  Fariiament."  The  cases  iriiich  came 
before  Fariiament  were  said  in  1327  to  be  heard,  not  **  coram 
rege  et  coodlio  suo  in  Fariiamento,"  but  ''coram  domino  rege  et 
consilio  suo  in  presentia  regis  procerum  et  magnatum  regni  in 
Fariiamento  suo."  ^  Thus  the  (duase  *'  king  in  his  council  in 
Fariiament,"  came  to  mean,  not  a  joint  session  of  the  Council 

^  Baldwin,  The  King's  Council  311-312,  315. 

'  Jorisdictioo  of  the  Home  of  Lor&  5^^^ 

'  PoOaid,  Eyoimiou  oC  Pulianicm  90-91. 

*  The  King's  Coondl,  316-317.  '  Usd  317. 
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and  Parliament,  but  simply  a  session  of  the  House  of  Lords, 
to  which  the  judges  and  certain  other  officials  of  the  crown  were 
summoned  merely  as  assistants.^ 

^  ppwerfu}  c^use  making  for  this  separation  was  tjhe  growth 
of  the  idea  that  the  magnates  specially  summoned  to  Parliament 
and  sitting  tofrether  in  ^he  Houa^  of  Lords^  ^^^B^SP^  ^^^  ^^^ 

the  peerage  conferred_^[^£^l2^Sui&IIjXhe 
^>by^th£c]Atfse  of  Magna  Carta  which  pmvided 

lal 


jr  oi 


notion  was 

lor  a  trialDy  peers ;  ^  and^  whoever  mj^ 

meamng  Ot  tnis  clause,^. it jyaS  USSd  in  t|i^  fgy^gent^  rentiiry  to 

^^^^^^^jSS^f^ho  ^alJa  thfe .  HxMiSf  .4:^  Lords  the  right,  if 

accuged  of jjffiason  or  felony,  to  be  !Ui«d,.h^  their i^fijSX3  in  that 
tfou^°  It  is  clear  tiiat  this  privilege  jgaog|[th£class  of  peers  a 
very  distinct  class,^  and  sepaxated.Jt_frQm  the  royal  officials'^who 
were  also  summoned  to  the  Kigg  s  (^Q^np;tJ,n  Parliament, 

Who,  then,  constituted  this  class  of(peers  ?  •  The  Earl  was 
fromJbAMfst  a  dignified  official,  and  thecftie  was  always  a  name 
of  ^^nityjj  The  first  Duke  was  the  Black  Prince.  "  His  duke- 
dom  in  fact  was  only  a  superior  kind  of  earldom."  ^arouis  and 
Viscount  were  foreign  terms  introduced  at  a  still  later  period.^ 
i^he  ^aroh  was  never  a  dignified  officia^^^  The  title  was  origin- 
ally used  to  designate  the  tenure  of  a  certain  estate  rated  as  a 
barony;  and  until  the  middle  of  Edward  III.'s  reign  the 
summonses  of  barons  to  Parliament  were  quite  capricious.  The 
first  person  to  be  created  a  Baron  by  letters  patent  was  John  de 
Beauchamp  who  was  created  Baron  of  Kidderminster  in  1387.^^ 
It  was  not  till  about  that  time  that  a  barony  began  to  be  regarded 
as  a  dignity,  and  for  a  long  period  it  is  not  quite  clear  how  far  a 
barony  represented  property,  how  far  it  represented  dignity.  We 
are  reminded  of  the  conflict  between  property  and  jurisdiction 
which  existed  in  the  manor.  But  with  the  abolition  of  tenure  by 
military  service  barony  by  tenure  lost  its  meaning.  The  barony 
^Tir"^  a  ^'fp<^^  Qimply ;  ^x\^  xkfr  BaVgP  ^^Q^  rank  as  a  jjeer.^^ 
The  case  of  the  Spiritual   Lords  is  more  difficult     TEat'they 


^  *'  As  the  prelates  and  lords  absorbed  all  the  independent  functions  of  the 
justices  and  their  associates, '  the  council  in  Parliament '  as  an  expression  inevitably 
shifted  from  its  original  meamng.  Although  it  was  used  less  frequently  than  before, 
it  meant  nothing  less  than  the  House  of  L^ds,  wherein  a  few  of  the  law  ofiScers  of 
the  crown  remained  in  a  subordinate  capacity/*  Baldwin,  The  King's  Council  3x8; 
cp.  Pollard,  Evolution  of  Parliament  xo5-zo6. 

»  Below  358  n.  5.  «i  3^^1215). 

♦  Above  59.  60.  /-  »Bclow  386-388.  j, 

•  See  Pollard,  Evolution  of  Parliament,  chap  vL.      ^ 

^  Pike,  House  of  Lords,  chap.  v.  ^  Ibid  348. 

*  Ibid  chaps,  vi,  vii.  '°  Ibid  no,  in. 

^  Ibid  129-13 1 ;  in  1669  barony  by  tenure  was  declared  obsolete ;  see  the  Berkeley 
Peerage  Case  (iSiSx),  Anson,  Parliament  (2nd  Ed.),  193-196. 
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were  held  to  be  batons  in  the  Middle  Ages  is  dear.^  But  tjiey 
could  not  take  part  in  a  sentence  of  death.'  They  did  not  claim 
to  De  tried  by  their  peers  because  they  denied' their  liability  to 

tned  t>Y  iaymea*     llius  tiiey  did  not  share  what  had  come 
to  be  the  distinctive  mark  of  the  peer^^     In  Hemy  VIIL's 
reign  the  Abbot  of  Tavistodc  was  termed  a  Spiritual  Lord  of 
Parliament ;  and  this  is  the  position  iMiiich  they  have  finally  as> 
sumed.^     jl;^is  tTOeAat  they  posse^  all  the  otiier  privilepg*^  nf 

.^md^TSSein  former  days  were  numerous.*  It 
might  periiaps  have  been  more  in  accord  with  history  to  have 
concluded  with  Sdden  that  they  were  peers,  though  they  had  no 
right  to  be  tried  by  their  peers.*  But  ^t  is  trial  by  peers  that 
the  law  has  singled  out  as  the  test  ofoeerage :  and  wit 
jfi^.  cannot  rmnply. 

This  separation  between  the  classes  of  m^^tes  and  the  royal 
officials,  which  had  made  up  the  King^s  Council  in  Parliament  in 
Edward  L's  reign,  was  no  doubt  helped  by  the  long  standing  feud 
between  the  great  barons  and  these  royal  offidalsw^  The  strong 
government  of  Henry  11.  and  Edward  L  had  crushed  the  dis- 
orderly anarchic  feudalism  of  the  sort  that  had  run  riot  in 
Stephen's  reign.  But  the  great  barons  eagerly  embraced  the  op- 
portunity to  embarrass  the  royal  officials  who  managed  the  central 
government,  by  declining  to  admit  their  equality  in  an  assembly 
in  which  the  baronial  ir^uence  was  all  powerful.  This  doctrine 
of  the  peerage,  and  the  accompanying  right  to  triaT  bv  peers  in 

tl|e  House  of   Lords^  was  an    Av/v»11#>nf   m#>anc  »n  thic  t^^  »  •   anH 

SO  we  get  the  establishmeriV  of  tlie  idea  of  the  peerage,  andl^  the 
acquisition  by  the  House  of  Lords  of  a  crimmaT  junsaicti^rbver 
peers^  which  it  still  retains.  ^ —  Kj  (^ 

There  was  another  direction  also  in  which  this  jealousy  be- 
tween the  magnates  and  the  official  classes  was  operative.  We 
have  seen  that  the  great  business  of  Edward  L's  Parliaments  was 

'  Sdden,  Privileges  of  the  Barona^,  Works  iii  Z537-X539 ;  Pike,  House  of 
Lords  x6o,  z6i ;  PhilUmore,  EccL  Law  (£d.  1895)  60-62. 

*  In  Edward  IV. 's  time  Littleton  thought  that  they  could  appoint  a  Procurator^ 
Pike,  House  of  Lords  218 ;  Coke,  Third  Instit.  31. 

^  They  were  tried  by  jury  in  the  ordinary  way ;  Bishop  of  Coventry  (1307) ; 
Bishop  of  Herefiml  (1324) ;  Bishop  of  Carlisle  (1401) ;  Bishop  of  Rochester  (1574)  ; 
Archbishop  Cranmer  (1553). 

*  Pike,  House  of  Lords  163, 164. 

'  Selden,  loc  dt.  1533-1586 ;  instances  are :  If  a  peer  was  a  party  a  knight  must 
be  on  the  jury  till  1751 ;  freedom  from  arrest  in  civil  actions ;  clergy ;  letters  missive 
were  sent  them  by  the  diancellor  instead  of  a  writ  of  subponia. 

'  Ibid  1538 ;  cp.  Jurisdiction  in  Parliament,  Works  iii  1589. 

^  "  Until  the  death  of  Edward  I.  the  strife  was  repressed  with  difficulty,  but  it 
came  all  the  more  surely  during  the  rdgn  of  his  successor,**  Baldwin,  The  King^a 
Conndl  315. 

'  Potlard,  Evolution  of  Parliament  94. 
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the  hearing  of  petitions.  In  1305  clerks  to  receive  and  classify 
the  petitions,  and  committees  to  receive  only  or  to  receive  and 
answer  them  were  appointed  ;  and  these  committees  were  com- 
posed chiefly  of  officials  and  partly  of  magnates.^  As  the 
fourteenth  century  proceeded,  the  magnates  tried  to  keep  the 
answering  of  these  petitions  in  the  hands  of  committees  appointed 
by  themselves.  Thus  in  1 3 1 6  groups  of  receivers  were  appointed, 
who  were  usually  clerks  of  the  Chancery,  to  receive  and  classify 
the  petitions,  while  the  duty  of  hearing  them  was  turned  over  to 
persons  called  triers  or  auditors  or  examiners  who  were  "  bishops 
and  barons  with  only  a  few  of  the  judges  and  officers  to  aid  them."  * 
In  Edward  III/s  reign  a  further  step  was  taken  in  the  elimina- 
tion'^ tne  autnorily  of  the  officials>'"Xt  the  request  of  the 
Comihons,  these  auditors  were  deprived  of  the  power  to  answer 
the  petitions  if  the  answer  involved  the  determination  of  any 
matter  of  law.'  All  such  petitions  must  be  determined  by  the 
House  itself.  And  so,  ^  Hafe'  says,*  '*  as  tne~  grander  0**616 
Lords  prevailed,  so  by  degrees  the  power  of  the  auditors  anocon- 
sinum  decayed  iheir  appointment  became  a  mere  formality, 
but  It  was  not  till  1 886  that  the  formality  of  appointing  them 
was  dropped.* 

But  the  Hopse  of  ]^9;' jg  \flA  other  and  more  important  work 
to  do  than  the  answering  of  petitions.*  They  jvere  the  advisers 
of  the  king  upon  matters  of  state  policy  d9mesticf  and"  'foreign. 
Hence,  as  Professor  Balclwin  says,  '^scores  of  petitions  both  public 
and  private,  *  from  the  brevity  of  time  *  went  unanswered  and  were 
left  over  from  Parliament  to  Parliament".^  The  Lords  tried  in 
vain  to  cope  with  the  flood,*  and  at  length,  in  the  fifteenth  cen- 
tury, they  pursued  the  only  possible  course,  and  turned  them 
over  to  the  Council.*  Thus  the  greater  part  of  the  jurisdiction 
which  the  Lords  had  grasped  at,  but  could  not  hold,  was  aban- 
doned to  the  officials  who  composed  the  Council ;  and,  in  the 
sixteenth  century,  it  was  divided  between  the  Council,  the  Star 
Chamber,  and  the  Chancery.^*  For  all  that,  the  claim  to  deal 
with  these  petitions,  put  forward  by  the  House  of  Lords  in  the 
fourteenth  century,  left  its  mark  on  die  jurisdiction  of  the  House. 
It  enabled  it  to  assert  vague  powers  to  hear  important  cases 


1  Parliament  Roll  (R.S.)  no.  z,  and  see  Introd.  hni-bd. 

*  Baldwin,  The  Kmg*t  Council  323-324 ;  Hale,  Jurisdiction  of  the  House  of 
Lords,  chap.  zii. 

*  Baldwin,  op.  cit.  325. 

^  Jurisdiction  of  the  House  of  Lords  77. 

'  Anson,  Parliament  344 — *'  The  receivers  were  judges  or  masters  in  the  courts ; 
the  triers  were  chosen  from  among  the  temporal  peers." 

•  Baldwin,  The  Kind's  Council  326,  citing  R.P.  ii  316. 

^  The  King*s  Council,  336.  •  Ibid  326.327. 

•  Ibid  327-328.  >•  Below  405.409. 
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criminal  or  civil,  which  were  not  pi 

f«^n»h  r..n«niy  •■      W^  Qhall  «i^,  tnq 


lately  reUtiidJ:o  fh( 

-  -  -  -  „,vidiraV  iinon  petitions  for  redreg?  pi 


t  - 


(2)  The  alliance  between  the  magnates  assembled  in  the 
House  of  Lords  and  the  elected  representatives  assembled  in  the 
House  of  Commons. 

We  have  seen  that  in  Edward  IIL's  reign  the  Commons  had 
requested  the  Lords  not  to  allow  the  auditors  of  petitions  to 
answer  petitions  which  involved  the  determination  of  any  matter 
of  law.*  It  is  this  jealousy  of  any  interference  with  the  law 
which  wasThe  bond  of  union  between  the  Lords  ^g^(!^ommons. 
rom  tEe^early  years  orthe  Iburfeenth  century,  Ippth  Lordy  and 
Commons  maintain'*^  \}}^^  «>  wq«^  Qj^jy  in  ParjjufY^pnf  that  ffi^r^ 

COldd ,. hfe^anj^l^a^^  ^i^h^r  ^\^  rr.tryr^^.r^ 

or^j^t^tyte  iSHr*  It  was  indeed  a^imitted  that  the  Q^yf^ril  tm^Y^ 
h^ye  powers^ Qf^l^^lj^tiog.aa  emfix;gjency — such  as  the  emergency 
which  called  forth  the  Ordinance  of  Labourers  in  1 349  ;  and  that 
it  might,  on  similar  grounds,  have  a  moderate  power  to  suspend 
statutes  ;^  but,  from  the  time  when  the  statute  of  1322  *  which 
repealed  the  Ordinances  of  the  Lords  Ordainers  was  enacted,  it 
was  steadily  maintained  that  the  legislative  power  was  in  the 
whole  Parliament,  and  in  it  alone.  Now  it  is  clear  that  this  al- 
liance of  Lords  and  Commons  to  maintain,  as  against  the  Council, 
their  control  over  the  law,  united  both  the  Houses  very  closely 
with  the  common  law  courts  and  judges.  We  shall  see  that  the 
common  lawyers  were  beginning  to  be  an  important  group  in  the 
House  of  Commons  ;  '^  and  that  both  they  and  the  judges  were 
unwilling  to  take  their  law  from  the  Council.*  This  unwilling- 
ness was  strengthened  by  the  fact  that  the  Council  in  the  four- 
teenth and  fifteenth  centuries  was  exercising  a  jurisdiction 
supplementary  to  that  of  the  common  law  courts,  and  by  pro- 
cesses and  on  principles  which  were  not  those  of  the  common 
law.^  It  was  only  natural  therefore  that  the  common  lawyers 
should,  for  both  these  reasons,  consider  that  errors  in  law  were 
amendable  not  by  the  Council  but  by  Parliament 

*  Below  365  seqq.  *  Below  370-371. 

'  Above  359.  *  Vol.  ii  Bk.  Hi  c.  5 ;  Baldwin,  op.  cit.  318. 

'  Vol.  ii  Bk.  iii  c.  5  ;  Baldwin,  op.  cit.  3x9,  320. 

*  "  The  matters  which  are  to  be  established  for  the  estate  of  our  lord  the  king 
and  of  his  heirs,  and  for  the  estate  of  the  realm  and  of  the  people,  shall  be  treated 
accorded,  and  established  in  parliaments  by  our  lord  the  king,  and  by  the  consent  ol 
the  prelates,  earls,  and  barons,  and  the  commonalty  of  the  realm,  according  as  hath 
been  heretofore  accustomed,*'  15  Edward  II.  Statutes  (R.C.)  i  189 ;  Stubbs,  C.H.  ti 
382-383  ;  vol.  ii  Bk.  iii  c  5. 

'  Vol.  ii  Bk.  iii  c.  5.  »  Below  361.  •  Below  486. 
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It  is  no  doubt  true  that  in  tbc  days  when  the  CouncH  and 
the  Kmcr'j^  Bench  and  Parliament  were  hardly  distinct,  and  not 
yet  rivals,  precedents  cbuld't>e.  found  (or.  a  iurisdi(;tio;j.iflgBrror 
by  the  Loiifl&jl.^  'Biit,  so  soon  as  these  bodies  became  distinct 
and  rival  bodies,  there  was  but  little  hesitation  on  the  part  of 
the  common  law  judges  in  asserting  the  inability  of  the  Council 
to  exercise  a  jurisdiction  in  error.  In  1366  a  judgment  of  the 
Common  Pleas  was  reversed  by  the  Council ;  but,  says  the  Year 
Book,^  '*  the  judges  paid  no  attention  to  this  reversal  before  the 
Council,  because  that  was  not  a  place  where  judgment  could  be 
reversed"  After  this  decision,  the  jurisdiction  to  amend  the 
errors  of  the  common  law  courts  was  left  to  Parliament^  TKough 
ie  Council  niightT  advise  the  fuHges,  or  even  give  directions  as 
to  tlie  bearing  of  a  case,^  its  only  jurisdiction  in  error  was^over 
courts  which  exercised  a  iuriscJiction  outside  thfi.^phere  oT  the 
coig 

The  J"ns^if«tiPi",-)^}^^<;^^  ^^  House  of  Lords  thus  assumed 
tende3  to  be  general!"  a  iurisdiction"m  error,  ancf  hot  "an  original 
junsdiction.  There  are  many  petitions  in  which  the  petitioner 
w&S'TOlfl^o  pursue  his  remedy  at  common  law.®  In  1377  all  the 
judges  in  Parliament  stated  that  error  in  the  Common  Bench 
ought  to  be  amended  in  the  King's  Bench,  and  should  not  be 
brought  immediately  into  Parliament^  In  1402  the  Commons 
complained  that,  after  judgment  given,  the  parties  were  often 
compelled  to  answer  afresh  sometimes  before  the  king,  sometimes 
before  the  Council,  and  sometimes  before  Parliament ;  and  they 
prayed  that  after  judgment  the  parties  should  not  be  thus  made 

^  Above  209-210 ;  as  Baldwin  says,  op.  cit.  335,  "  there  was  a  conflict  of  pre- 
cedents arising  from  the  fact  that  these  two  bodies  of  authority  were  not  clearly 
dtstinfuisbMi." 

*  Y.B.  39  Ed.  III.  Pasch.  p.  14 — **  Les  justices  ne  pristcrent  nul  regard  al 
reverser  devant  le  consel  pour  ce  que  ne  fuit  place  ou  judgment  purroit  eatre  re- 


verse." 


'  Baldwin,  qp.  cit  336. 

*  Professor  Baldwin  says  the  reason  for  this  apparent  anomaly  is  that  *'a 
judicial  opinion  or  word  of  advice  need  not  be  a  matter  of  record,  but  a  final  judg- 
ment it  was  thought  should  only  be  made  by  a  court  of  record; "  but  we  shall  see 
that  the  technical  idea  of  a  court  of  record  was  not  quite  reached  at  this  period, 
vol.  V  Bk.  iv  Pt.  I.  c.  4;  the  reason  rather  is  that  a  judgment  made  law — at  any  rate 
for  the  parties :  advice  or  directions  to  the  judges  did  not. 

*  Bielow  520-522. 

'In  a  case  before  Parliament  in  1290  a  litigant  was  told,  '*Nec  est  juri  con- 
■onum  vel  hactenus  in  curia  ista  usitatum,  quod  aliquis  sine  le^e  communi  et  brevi 
de  cancellaiia  de  libero  tenemento  suo  resTOndeat,  et  maxime  m  casu  ubi  breve  de 
cancellaria  locum  habere  possit,"  Ryley,  Piacita  43;  similarly  in  1389  the  Lords 
told  a  petitioner,  **  que  la  dite  Petition  n^estoit  pas  Petition  du  Parlement,  emz  que 
la  matiere  en  ycelle  compris  deust  estre  discus  par  la  Commune  Ley.  Et  pur  ce 
agarde  fuist  .  .  .  que  le  dit  Adam  ne  prendroit  riens  par  sa  suite,'*  R.P.  iii  259,  13 
j£ch.  II.  no.  10. 

'  R.P.  ii  330,  50  Ed.  III.  no.  48, 


862  THE  HOUSE  OF  LORDS 

to  answer,  but  that  the  judgment  should  be  final  till  reversed  by 
attaint  or  error. ^     TV^i^g^  gifri^Q^gh  jt  is  nowhere  explicitly  stated 


that  the  jurisdiction  q(  thg  ffiott^  o^  I^ords  over  cases  within 
the  jurisdiction  of  the  common  law  courts  was"  on'ly  ^a^  juris- 
diction  in  error,  it  w3jgL.iftU8lct  generally  a  jurisdiction^  of  mis 
.lcri|3^  '  'OBViousIv^  the  House  would  have  liad  no  time  to  be 
constantly  hearing  cases  which  could  be  perfectly  well  heard  by 
these  courts.  In  fact  it  had  not  time  enough  even  to  hear  the 
writs  of  error  brought  before  it^  Like  its  jurisdiction  over 
petitions,  its  jurisdiction  in  error  fell  into  abeyance  in  the  course 
of  the  fifteenth  century.  But,  unlike  its  jurisdictions  over  petitions, 
this  jurisdiction  was  never  appropriated  by  the  G>unciL  It  was 
always  recognized  as  belonging  to  the  House  ;  it  was  revived  in 
the  latter  half  of  the  sixteenth  and  the  earlier  half  of  the  seven- 
teenth centuries ;  and  its  limitations  were  fixed  in  the  last  half 
of  the  latter  century.' 

(3)  The  settlement  of  the  powers  of  the  two  Houses  in  re- 
lation to  judicature. 

As  jurisdiction  to  correct  the  errors  of  the  King's  Bench  was 
said  to  be  in  Parliament,  the  question  at  once  arises,  Why  did 
this  jurisdiction  come  to  be  vested  in  the  Lords  to  the  exclusion 
of  the  Commons  ?  That  it  was  so  vested  only  in  the  Lords 
was  definitely  stated  by  all  the  judges  in  1485  ;*  it  had  then  been 
generally  recognized  for  at  least  a  century,^  and  it  has  never 
been  judicially  questioned  Hale,  nevertheless,  thought  that  the 
right  of  the  Commons  to  share  in  the  judicial  powers  of  the 
Lords,  though  *'much  disused,"  was  still  a  subsisting  right  ;^ 
and  Coke  ^  and  Holt  ^  seem  to  have  been  of  the  same  opinion. 
But,  firstly,  the  cases  cited  in  support  of  this  view  are  generally 
either  of  a  political  character,  or  come  from  a  date  before  the 

^  R.P.  iii  510,  4  Hy.  IV.  no.  no. 

'  Above  359.  »  Below  370-375. 

*  **  Per  dominoB  tantum  et  non  per  communitatem  assignabitnr  Btneacallnm  qui 
cum  dominit  spiritualibus  et  tempoialibus  per  consilium  ju8ticiariorum  procedent  ad 
errorem  corrigendum,**  Y.B.  x  Hy.  VII.  Pasch.  pi.  5  (p.  20). 

*  Below  363. 

*  Jurisdiction  of  the  House  of  Lords,  chap,  xxii ;  cp.  Pike,  House  of  Lords  290^ 
291,  294  n.  2. 

"^  Fourth  Instit.  23,  and  instances  there  cited ;  there  is  a  note  upon  erroneous 
judgments  in  Parliament  in  the  House  of  Lords  MSS.  of  the  year  z62^,  Hist.  MSS. 
Comm.  Third  Rep.  App.  Pt.  I.  34-35,  in  which  the  idea  of  the  need  for  the  consent 
of  the  Commons  appears — **  A  judgment  was  anciently  reversed  in  Parliament  by 
petition  to  the  Kin^,  referred  l^  him  to  Parliament,  the  Lords  then  appointed  a 
committee  to  examme  the  errors,  and  afterwards  acquainted  the  Commons  with 
their  decision,  as  it  is  the  judgment  of  the  King  and  Lords  with  assent  of  the 
Commons.** 

^  He  said  in  R.  v.  Knollys  (1694)  i  Ld.  Raym.  at  p.  15,  '*  The  judicial  power  is 
only  in  the  Lords,  but  legally  and  virtually  it  is  the  judgment  of  the  King  as  well  as 
of  the  Lords,  and  perhaps  of  the  Commons  too.** 
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constitution  and  powers  of  Parliament  were  definitely  settled ;  ^ 
and,  secondly,  they  are  sometimes  instances  of  the  exercise  of 
legislative  rather  than  judicial  powers.*  These  two  powers  were, 
as  we  shall  see,  by  no  means  accurately  distinguished  in  the 
earlier  part  of  the  mediaeval  period  and  even  later.'  The  exer- 
cise of  both  might  originate  in  petitions  for  relief;  and  the 
character  of  the  relief  sought  often  did  not  fall  clearly  into 
one  or  other  cat^ory.  This  confusion  has  helped  to  mislead 
later  historians  and  judges  who  have  read  into  these  cases 
ideas  and  distinctions  which  were  unknown  when  they  were 
decided 

In  spite  then  of  these  weighty  authorities  to  the  contrary,  jt  is 

-MMOonsnewrserious^^ 

.JJie  Lfirds;^aiialthere  are  thre^^jfiisons  why 

was  so.     (i)  It  was  not^  quite  forgotten  tfj^t , jy^j^fjir^i^^n  in 
error  waTtb  the  King^^^  '^^^^^"^  ^y^  fariJaPIgg^    Though 

the  House"  cil"  Lords  kalSTreducelS^lEe  official  members  of  the 
Council — the  judges,  law  officers,  and  others — to  the  rank  of 
assistants,  they  were  still  attached  to  the  House  in  that  capacity  ,* 
and  the  House  could  therefore  consult  them  in  the  hearing  of 

appeals.  ^^,™g!^^^  rt\efefo''eJ?S  fflfftffl^^.^^^^  ^^  House  of 
Lords  was  s^iu  a  Co"nnl  ^f  ^*!^_r"7Wn ;  but^  the  House  of 
Commons  had  never  claimed  to  DQSsess  that  status.*  "After 
KidlUfQ'  IVk  reign  it  is  clear  from  the  way  in  which  petitions  of 
error  were  addressed  that  it  was  generally  recognized  that  this 
jurisdiction  belonged  to  the  Lords  only.  These  petitions  were 
generally  addressed  **al  roy  et  al  nobles,"  or  **al  nobles  seig- 
neurs en  parlement;"*  and  after  Henry  IV.'s  reigjn  the  pro- 
ceedings are  said  to  be  ''  coram  nobis  prelatis  et  proceribus  in 

^  The  cases  of  the  Bishop  of  Hereford  and  Thomas  of  Lancaster,  in  which  the 
judgment  was  reversed  by  the  whole  Parliament  at  the  beginning  of  Edward  III.*» 
reign,  cited  hjr  Hale,  op.  dt.  chap,  xxii,  are  dearly  of  a  political  character;  Segrave's 
Case,  Parliament  Roll  of  1305  (R.S.)  257,  comes  from  the  very  early  days  of  Parlia- 
ment, and  was  iUso  a  politiciU  case;  Professor  Baldwin,  op.  cit.  330  n.  a,  cites  two 
cases  in  which  the  Commons  were  redted  to  have  taken  part  in  a  judgment ;  the 
first  is  from  the  Close  Roll  of  39  Ed.  III.  m.  27 ;  the  second  is  dearly  political,  as^ 
it  is  the  reversal  of  the  judgment  dcdarin^  Roger  Mortimer  a  traitor,  R.r.  ii  256. 

'  A  good  mstance  of  this  confusion  is  the  case  of  the  Earl  of  Salisbury,  cited 
by  Hale,  op.  dt.  chap,  xvi ;  it  appears  that  he  assigned  as  an  error  that  the  judg- 
ment affainst  him  was,  **  sauns  petition  ou  assent  da  communes  en  le  dit  parlement 
queux  de  droit  serront  peticioners  ou  assentours  de  ceo  que  serra  ordHnt  pit  Ity  en 
parlement,*'  R.P.  iv  x8,  2  Hy.  V.  no.  12. 

•Vol.  iiBk.iiic.  5. 

^  Baldwin,  op.  cit.  308 ;  as  Pike,  House  of  Lords  50,  sajrs,  '*  The  Kin^  in  his 
Council  in  his  Parliament  .  .  .  was  not  necessarily  a  Parliament  induding  the 
Commons,  but  a  Parliament  of  Lords  Spiritual  and  Temporal  with  the  King  and 
his  Council  sitting  therein.  In  this  assembly  it  seems,  too,  that  we  must  recognise 
the  andent  Common  Council  of  the  Realm  which  Bracton  mentioned  as  the  neces- 
sary authoriw^  for  the  form  of  an  original  writ." 

*  Hale,  Jurisdiction  of  the  House  of  Lords  138. 
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Parliamento."  ^  (ii)  Though  the  House  of  Lords  could  claim  to 
be  a  Council  of  die  crown,  it  undoubtedly  was  a  branch  of  the 
Parliament  Tlius  an  aPPeal^  to  a  body  styled  "the  King  in  his 
Council ^ in  Parliament''*  coula  only'be  to  the  House  ot  Lxw'ds,* 

(m)  The  Commons  glJ'  hf\t  4^"^?  ^^  ^  Burd^^OSSSS?^^ 
of  judicature.  As  Maitland  has  said  in  another  connection  ' 
we  must  often,  in  dealing  with  the  courts  of  the  Middle  Ages, 
"put  duty  in  the  first  line,  right  in  the  second."     ^n  an^yyer  to 

meiUs^JO^farliangnr.tHJnqggfl  onb^  tojthe  King  and  the  Lords 
and  not  to  the  Cojnclon>%i»*? wiog-  ^hat  In  respect  aLi^^taSpn, 

taxation,  and  other  ^H^  (bJiflfiL^  /PT  ^^  profit  ,Qf  tjjSilsgJaJbfiy 
might  be  asked  for  tJiW..§dY,i?^a^d  consent^.  The  petition  of 
the  Commons  was  perhaps  intended  to  apply  only  to  appeals 
for  crime  in  Parliament,^  which  in  Richard  XL's  reign  had  been 
extensively  used  for  political  purposes.^  But,  in  later  years,  it 
was  taken  to  apply  to  all  the  jurisdiction  exercised  by  the  Lords.' 
Whether  or  not  such  an  interpretation  was  correct,  it  is  pretty 
clear  that  the  Commons  never  asserted  from  that  date  onwards 
any  claim  to  share  the  judicial  powers  of  the  Lords. 

We  can  thus  see  the  origins  of  the  judicial  powers  of  the 
House  of  Lords  partly  in  its  old,  association  with  the  Council, 
partly  in  the  separation  of  the  official  members  of  the  Council 
/  I  from  the  magnates,  partly  in  the  growth  of  the  idea  of  the  peer* 
I  age,  partly  in  the  settlement  of  the  constitution  of  Parliament 
r  and  of  the  relations  between  the  two  Houses  of  Parliament     All 
'^  •  these  causes  contributed  to  give  the  House  of  Lords  the  very 


^  Hale,  Jurisdiction  of  the  House  of  Lords  142;  Hale's  comment  is  very 
apposite,  "  This  it  seems  obtained  upon  two  reasons :  x.  Because  the  lords  were 
intent  as  much  as  possible  to  exclude  the  commons  from  a  concurrent  judicature  in 
such  cases,  which  possibly  was  not  so  well  obriated  by  the  general  words  of  parlia- 
mentum  or  curia  nottri  parliamgiUi,  which  by  construction  might  possibly  extend 
to  both  houses.  2.  Because  they  were  intent  also  to  exclude  me  eonsilham  ordm- 
arium  from  a  concurrent  voice  in  these  cases,  and  to  bring  them  to  be  only 
assistants." 

'  '*  The  essential  part  of  *  the  King  in  Council  in  Parliament,*  for  the  purpose 
of  this  jurisdiction,  was  therefore  at  the  time  (1377)  considered  to  be  the  Parliament ; 
and  as  the  Commons  formed  no  necessary  port  of  '  the  King  in  Council  in  Parlia- 
ment,* the  word  Parliament  must  be  interpreted  to  mean  the  House  of  Lords,** 
Pike,  House  of  Lords  289. 

'  Parliament  Roll  (R.S.)  bcxxvi ;  cp.  Baldwin,  op.  cit.  350. 

*  R.P.  iii  427,  I  Hy.  IV.  no.  79. 

*  The  words  of  the  petition  are,  "  que  nul  record  soit  fait  en  Parlement  encontre 
les  ditz  Communes  qu*ils  sont  ou  serront  parties  as  ascunes  jugg^ementz  donez  ou 
as  doner  en  apres  en  Parlement." 

*  Below  378-379. 

^  See  the  Y.B.  cited  above  362  n.  4 ;  cp.  Selden,  Judicature  in  Parliament, 
Works  iii  1637  *  Professor  Pollard,  Evolution  of  Parliament  331  n.  3  doubts  whether 
the  renunciation  of  the  Commons  was  intended  to  be  permanent;  but  it  is  clear 
that  the  case  in  the  Commons  Journals  i  45  to  which  he  refers  is  merely  an  inquiry 
without  any  refierence  to  strictly  judicial  proceedings. 
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various  kinds  of  jurisdiction  exercised  by  it  from  time  to  time 
during  the  fourteenth  century.  But,  during  that  century,  the 
spheres  of  its  jurisdiction  had  been  by  no  means  accurately  defined. 
The  collapse  of  Parliamentary  government,  which  occurred  in 
the  fifteenth  century,  and  the  outbreak  of  the  Wars  of  the  Roses, 
stopped  all  chance  of  any  settlement  of  this  problem  ;  ^  and  in 
the  sixteenth  century  the  powers  assumed  by  the  King  and 
Council  *  gave  little  opportunity  to  the  House  of  Lords  to  exer- 
cise its  judicial  powers.  Almost  the  only  one  of  its  judicial 
powers  which  was  actively  exercised  was  its"  power  to  t1ry""peers 
agdU^  of  ffedfe^h^or  ^tel6ny.  HoWWW,  tllft  tWffHai  il  had 
olner  judicial  powers  was  recognized ;  and  these  powers  were 
naturally  revived  with  the  revival  of  the  powers  of  Parliament 
in  the  seventeenth  century.  It  was  therefore  during  that  century 
that  the  extent  of  the  judicial  powers  of  the  House  of  Lords 
were  at  length  ascertained  and  settled  upon  their  modem  basis* 
To  the  history  of  this  process  of  definition  we  must  now  turn- 

II.  The  Settlement  of  the  JUDiaAL  Powers  of  the 

House  of  Lords 

If  we  look  at  the  judicial  powers  of  the  House  of  Lords  from 
the  point  of  view  of  the  settlement  ullimktely  arrived  at,  we  can 
classify  them  under  the  following  three  heads  :  ^ivil  Jurisdiction ; 
Criminal  Jurisdiction ;  and  JurisHirtinn  iq  Q^g^  ot  rnvjLege. 
Under'lfiese  'HfiStdB  therefore  I  shall  relate  the  history  of  their 
settlement  upon  their  modem  basis. 

(l)  Civil  Turisdiction^^ 

The  history  of  the  civil  jurisdiction  of  the  House  of  Lords 
falls  under  two  heads :  Original  Jurisdiction,  and  Jurisdiction 
arising  from  proceedings  pending  or  decided  in  the  inferior 
courts. 

Original  Jurisdiction 

We  have  seen  that  in  Edwards  I.'s  reign  the  jurisdiction  ex- 
ercised by  Parliament  was  as  often  original  as  not ;  but  that  in 
the  fourteenth  and  fifteenth  centuries  there  was  a  growing 
tendency  not  to  exercise  such  jurisdiction.  At  the  same  time 
there  are  precedents  of  cases  heard  originally  by  the  Lords.  If 
the  king's  interest  was  specially  concerned  he  would  commission 

'  Bdow  483-485,  490-491 ;  vol.  ii  Bk.  iii  c  5.  '  Below  503-508. 
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the  Lords  to  hear  the  case.  Thus  petitions  of  right  and  naon- 
strans  de  droit,  cases  of  lunacy,  cases  where,  owing  to  the  turbul- 
ence and  strength  of  one  of  the  parties,  justice  could  not  be  got 
in  the  ordinary  courts,  were  heard  by  the  Lords  in  this  way.^ 
During  the  Tudor  period  many  of  these  cases  were  dealt  with  by 
the  Council.  There  are  no  precedents  for  the  exercise  of  any 
sort  of  original  jurisdiction  by  the  Lords  during  that  period.  In 
1 62 1  there  are  three  cases  in  which  they  assumed  such  jurisdic- 
tion ;  ^  and  their  assumption  of  this  jurisdiction  was  justified  by 
Selden,'  who  had,  in  that  year,  been  commissioned  by  a  com- 
mittee of  the  Lords  to  draw  up  an  account  of  the  privil^es  of 
the  peers.^  His  work  is  based  upon  old  records  taken  froma 
time  when  the  constitution  of  Parliament  was  not  fixed.  The 
records  could  be  made  to  justify  any  pretension  of  the  Lords. 
But,  being  merely  statements  of  facts  occurring  at  a  time  when 
there  were  no  rules  upon  the  subject,  they  could  equally  well 
serve  the  purposes  of  those  who  opposed  these  pretensions.  They 
were  interpreted  by  the  Lords  as  giving  them  the  widest  jurisdic- 
tion. In  1626  they  entertained  the  petition  of  a  private  person 
with  reference  to  riots  which  had  taken  place  at  Banbury.  Other 
cases  were  depending  before  them  when  the  Parliament  was  dis- 
solved.^ They  entertained  many  such  cases  during  the  Long 
Parliament ;  but,  as  Hale  justly  observes,  this  is  hardly  a  time 
from  which  precedents  could  be  safely  drawn.  The  cases  of 
Lilbume  (1646)  and  of  Maynard  (1647)  produced  a  controversy 
on  the  subject.*  Prynne  published  a  book  entitled  '*  A  Plea  for 
the  Lords  and  House  of  Peers,"  in  which  he  asserted  the  juris- 
diction in  the  widest  term ;  and  the  influence  of  the  book  is 
evident  from  the  proceedings  of  the  Lords  in  the  Convention 
Parliament.  It  is  significant,  however,  that  the  Commons  de- 
clined to  admit  their  jurisdiction  ^  so  lai^ely  as  they  had  asserted 
it."  The  Lords  in  no  way  receded  from  their  claims.  In  1663 
they  sentenced  to  fine  and  imprisonment  two  persons  called 
Fitton  and  Carr  for  libels  upon  Lord  Gerard  of  Brandon.^  Both 
petitioned  the  Commons,  and  committees  were  appointed  to  ex- 
amine the  cases.  Fitton's  case  was,  on  the  report  of  the  com- 
mittee, argued  at  the  bar  of  the  House  of  Commons.  Mr.  OfBey, 
his  counsel,  referred  to  what  was  undoubtedly  one  of  the  main 
causes  of  the  increased  jurisdiction  claimed  by  the  Lords  when 

'  Hale,  Jnrifldiction  of  the  House  of  Lords  104. 

*Ibid  (Hargrave*8  Preface)  xxii ;  Hist  MSS.  Comm.  Fourth  Rep.  App.  II. 
'Judicature  in  Parliament,  Works  iii  1590.  ♦Hale,  op.  cit.  xxtx-zxxi. 

*Ibid  li-liii;  L.O.R.  xvii  167-169. 

•Spence,  Equitable  Jurisdiction  i  395,  396;  L.Q.R.  xvii  167,  168. 
^  Hargrave*s  Pre&ce  xcix,  c ;  for  another  petition  in  1663  which  involved  an 
exercise  of  an  original  jurisdiction  see  Hist.  MSS.  Comm.  Seventh  Rep.  App.  171. 
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he  said  that ''  the  jurisdiction  of  the  Star  Chamber  is  now  trans- 
formed into  the  House  of  Lords  but  somewhat  in  a  nobler  way/' 
Nothing  further  was  done  in  these  cases — possibly  the  Commons 
thought  that  they  might  be  justified  on  the  ground  of  privil^e 

The  decisive  controversy  arose  in  1666  in  the  case  oi  Skinner 
V.  The  East  India  Company}  Skinner  presented  a  peFillOll  ID 
the  Kmg  a^nsC  LlU!  Esm  "India  Company.  He  complained 
that  they  had  seized  his  ship,  that  they  had  assaulted  him  in  his 
warehouse  at  Jamba  in  Sumatra,  and  that  they  had  taken  away 
an  island  which  belonged  to  him.  The  king  referred  the  matter 
to  the  Archbishop  of  Canterbury,  the  Lord  Chancellor,  the  Lord 
Privy  Seal,  and  Lord  Ashley  to  report.  After  hearing  the 
Company  the  referees  report^  in  Skinner's  favour.  The  king 
then  sent  a  message  to  the  Lords  recommending  them  to  do  the 
petitioner  justice;  and  Skinner  himself  also  petitioned  them. 
The  Lords  ordered  the  Company  to  put  in  an  answer.  The 
Company  denied  the  all^ations,  and  pleaded  to  the  Lords  juris- 
diction, "  because  the  matters  of  complaint  in  the  petition  are 
such,  for  which  remedy  is  ordinarily  given  in  the  courts  of  West- 
minster Hall,  wherein  these  respondents  have  right  to  be  tried, 
and  ought  not  to  be  brought  hither  per  saltum."  The  plea  was, 
however,  overruled,  and  they  were  ordered  to  pay  ;^5000  damages 
to  Skinner.  In  the  meantime  the  Company  had  petitioned  the 
Commons.  The  Commons  voted  that  the  proceeding^jgf^jhe 
Lords  were  illegaL  Two  <^6nRfftflC^  piroduceJ  ho  result ;  and  a 
prorogation  till  October  1669  was  ineffectual  to  stop  the  dispute. 
The  king  again  proro'gued  the  Houses  in  the  December  of  that 
year  till  February  1670.  When  they  met  he  proposed  that  both 
sides  should  erase  all  records  of  the  matter  from  their  books. 
The  proposal  was  accepted,  and  peace  restored.^  The  victory 
remained  with  the  Commons ;  and  the  law  was  settled  in  accord- 
ance with  the  vi^WgJff  airWe  Teaming  lawyers  of  that  day.*  A 
slight  attempt  to  revive  this  Jurisdiction  was  made  In  1693,*  when 
a  petition  was  presented  to  the  Lords  against  certain  judges  for 
not  sealing  a  Bill  of  Exceptions.     But  on  hearing  the  judges  the 

^  Hargrave*s  Prefiice  ciii  seqq. ;  6  S.T.  710 ;  Hist  MSS.  Comm.  Eighth  Rep. 
App.  165-174 ;  it  was  apparently  thought  by  some  that  the  jurisdiction  assumed  by 
the  Lords  could  be  justified  on  the  pound  that  the  cause  of  action  arose  out  of 
England,  S.P.  Dom.  z663-x664,  673,  a  81. 

'The  unfortunate  Skinner  never  got  anything,  S.P.  Dom.  1668-1669,  71;  later 
be  took  proceedings  in  the  court  of  Exchequer,  which  seem  to  have  been  fruitless, 
House  of  Lords  MSS.  X693-X695,  xxxvi  56,  no.  763. 

'Their  views  were  not  so  unanimous  in  the  earlier  part  of  the  century;  for 
Selden*s  view  in  favour  of  the  Lords  see  above  366;  and  Prynne  took  the  same 
-view. 

^Bridgeman  v.  Holt,  Shower,  P.C.  xxz ;  Hargrave's  Preface  clxxxiv-clxxxviii ; 
House  of  Lords  MSS.  x693-x695  no.  755. 
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petition  was  withdrawn.^     The  Lords  have  never  again  attempted 
to  revive  thffr  9^^ini  to  exercfee  an  original  jurisdiction.  '  '       ^ 


Jurisdiction  Arising  front  Proceedings  Pendinz  or 

in  the  Inferior  Courts 

In  the  earlier  records  of  Parliament  we  find  many  species  of 
this  kind  of  jurisdiction ;  but  the  different  species  are  not  clearly 
distinguished  from  one  another.  From  the  point  of  view  of  later 
history  the  various  species  of  this  kind  of  jurisdiction  claimed  or 
exercised  by  the  Hous^^x^*  Lords  can  be  classified  as  follows  : 
(i)  Interference  in  thefcoursebfthe  proceedings  of  the  lower  courts. 
(ii)  Proceedings  by  way  of  error  from  the  common  law  courts. 
'(iii)  Proceedings  by  way  of  appeal  from  the  equitable  jurisdiction 
of  the  Chancellor. 

(i)  Interference  in  the  course  of  the  proceedings  of  the  lower 
courts. 

In  the  fourteenth  century  a  court  might  v^^Mntari^*'  ^f4j/^.i»^ 
difficult  cases  to  Pariiament  in  order  that  ttie  opinioi^  of  ^11  the 
judj;es  ^pon  tkem  migJjt^^^-lsi^Sfl*^  InTater  times  an  adjourn- 
ment into  theTExcBequer  Chamber  served  the  same  purpose. 

Sonietimes^  on  the  complaint  of  a  ^'fJg^QL  T^tirliginPCP^  lynuM 
order  th^'SSSSlj^^^^  before  i^q^.  and  either  settle  the 

case  or  give  .(Jir^jjons  to,^$LC.Q4ft  belo>v  as  to  how,  it  should  be 
settled.'  This  practice  was  most  frequent  wlien  the  king's 
interests  were  affected.  But  the  same  causes  which  led  to  the 
cessation  of  the  PPgi"^l  JMpsdiction  of  Parliament  op^ted  here. 
It  was  seen  that  such  interferences  j?tli^e  process  of  the  lower 
courts  tended  to^delaj^ justice.  Thus  in  Edward  It's  reign 
Thomas  Hobledon  prayed*^at  a  writ  of  error  depending  in  the 
King's  Bench  might  be  removed  into  Parliament.  But  the 
answer  was  "  sequatur  placitum  coram  rege  quousque  revocatum 
vel  affirmatum  fuerit  ".**  The  case  of  the  Staunton's  was  a  curious 
case,  and  perhaps  illustrates,  as  Hale  thinks,  the  fact  that  the 
courts  below  were  b^inning  to  set  their  faces  against  such  inter- 


'  Part  of  the  answer  of  the  judges  (Shower  1x7,  1x8)  was  as  follows:  **  If  the 
pretended  Bill  was  duly  tendered  to  these  respondents,  and  was  such  as  they  were 
bound  to  seal,  these  respondents  are  answerable  only  for  it  by  the  course  of  the 
common  law,  in  an  action  to  be  brought  on  that  statute  (West.  II.  c.  3x)  which 
ought  to  be  tried  by  a  jury  ...  by  the  course  of  the  common  law  and  not  in  any 

J  other  manner.  And  the  respondents  further  show  .  .  .  that  the  petition  is  a  com- 
plaint in  the  nature  of  an  original  suit  .  .  .  not  being  any  more  triable  by  your  lord- 
ships than  every  information  or  action  for  breach  of  any  statute  law  is.'*  ^ 

*Hale,  Jurisdiction  of  the  House  of  Lords  XX4;  Reeves,  H.E.L.  ii  29X ;  for  a 
case  when  this  was  done  see  Y.B.  8  Ed.  II.  (S.S.)  X79. 
'  For  instances  see  Reeves,  H.E.L.  ii  290,  291. 
«Hale  xx6;  R.P.  ii  75  (8  Ed.  III.  n.  X4) ;  Ryley,  Placita  409  (X4  Ed.  II.). 
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ferences.^  GreofTry  de  Staunton  brought  an  action  against  John 
de  Staunton  and  Amy  his  wife  in  the  Common  Bench.  A 
question  arising  on  the  pleadings  as  to  the  admissibility  of  a 
certain  averment,  he  got  from  the  king  in  his  Council  in  Parlia- 
ment, a  writ  ordering  the  justices  to  proceed  They  did  not 
proceed ;  and  the  Chief  Justice  of  the  Common  Bendi  asserted 
that  the  law  of  the  Parliament  was  bad  On  this  Geoffry  pre- 
sented another  petition.  This  time  the  Chief  Justice  was  ordered 
either  to  proceed  to  judgment  before  the  rising  of  the  Bench  or 
to  bring  the  record  into  Parliament ;  and  it  is  stated  on  the  roll 
that  this  order  ''  assentu  est  per  touz  en  plein  Parlement,  et  com- 
mande  per  les  Prelatz,  Countes,  Barons  et  autres  du  Parlement" ' 
The  Chief  Justice  appeared,  and  Parliament  ordered  the  court  to 
give  judgment  for  Geoffry.  But,  after  ths  judgment  had  been 
given,  the  defendants  sued  out  a  writ  of  error  in  the  King's 
Bench.  There  the  same  delays  and  adjournments  to  Parliament 
were  repeated  till  the  plaintiffs  in  error  finally  abandoned  the 
case.  Certainly  the  case  looks  as  if  the  justices  were  beginning 
to  dislike  the  interference  of  the  i^arl lament,  as '  diey  were  only 
induced  to  obey  bytKe  orSerof  theCblTYalfTiameiiE'"  "SiTattempt 
was  made  in  1341  to  provide  a  remedy  for  these  difficulties.  A 
statute  passed  in  that  year '  recites  that  delays  have  been  caused 
by  the  difficulty  of  the  cases  and  by  the  divers  opinions  of  the 
judges,  and  enacts  that  at  every  Parliament  a  prelate,  two  earls, 
and  two  barons  shall  be  chosen  to  hear  complaints  of  such  delays. 
They  were  empowered  to  cause  the  record  and  the  judges  to 
come  before  them,  and,  by  the  advice  of  themselves,  the  Chan- 
cellor, Treasurer,  the  judges,  and  other  of  the  King's  Council,  to 
order  the  justices  to  give  judgment  in  accordance  with  their 
opinion.  If  the  case  could  not  otherwise  be  determined  they 
must  bring  it  before  the  next  Parliament.  The  statute  seems 
shortly  afterwards  to  have  dropped  out  of  use.  Coke  mentions 
it  in  his  commentary  on  Littleton,^  but  he  says,  in  the  Fourth 
Institute,*  that  "the  frequent  use  of  the  Court  of  Exchequer 
Chamber  hath  been  the  cause  that  this  court  hath  been  rarely  put 
in  use.''  He  can  only  cite  one  commission  under  the  statute 
which  was  granted  in  1345.  The  Lords  seem  silently  to  have 
dropped  the  claim  to  exercise  this  species  of  jurisdiction ;  and 
they  did  not  revive  it  in  the  Stuart  period.     But  an  attempt  was 

1  Hale,  Jurisdiction  of  the  House  of  Lords  1x7, 1x8 ;  Pike,  House  of  Lords  50- 
53  ;  Y.B.  13, 14  Ed.  III.  (R.&)  xxxvi-xlii. 

«R.P.  ii  123  (14  Ed.  In.  no.  3x). 

'  Z4  Edward  III.  St.  i  c  5.  *  Co.  Litt.  71  b,  7a. 

'  At  p.  68 ;  it  was  reported  in  1689  that  in  the  crown  office  there  was  *'  no  footstep 
of  any  such  commission,"  Hist  MSS.  Comm.  Twelfth  Rep.  App.  Ft.  VI.  87. 

VOL.  I.— 24 
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made  to  revive  this  statute  in  a  bill  for  the  reform  of  the  law 
which  was  considered  by  the  House  of  Lords  in  ijSgo.^  After 
that  date  no  more  has  been  heard  of  either  ^'bis  stfltH*'^  ^  *'*^*'^ 


UMWtaMW 


belon 


(il)  Proceedings  by  way  of  error  from  the  common  law  courts. 

We  have  seen  that  a  jurisdiction  in  error  was  recognized  as 

rds  in  the  toiirteenth  and  fifteenth  centuries, 
parts  of  tneir  junscliction  it  was  little  used  during  the 
Tudor  period.  But  three  cases  in  which  writs  of  error  were 
brought  are  known  in  Elizabeth's  reign  ;  ^  and  the  jurisdiction 
was  recognized  in  the  statute  which  established  the  new  court  of 
Exchequer  Chamber  to  amend  the  errors  of  the  King's  Bench.' 
It  was  more  frequently  exercised  in  the  reigns  of  James  I.  and 
Charles  I. ;  and  it;  has,  never  beeq  ssfiou^lv  disput^^ 

There  were  originally  two  methodsby  which  cases  were 
brought  by  way  of  error  before^  fliie  House  of  Lords.  The  older 
method  was  the  petition  <^f  error  to^  the  king  in  his  Coiuncil  in 
Parliament  praying  that  the  record  mim'f  T>e"rei!lovea  intQ^Hblie 
full  Parliament  The  petition  endorseaoy  the  long  was  in  the 
nature  of  a  special  commission  of  the  king  to  Parliament  to  hear 
the  errors  assigned.*  The  later  method  used  generally  after 
Edward  IV.  *s  reign/  was  the  ^'^pf  error/  The  writ  was  in  some 
respects  a  writ  of  course;  but  up  to  the  time  of  the  Long  Parlia- 
ment there  was  always  a  pejjj^ion  to  the  kin^  for  t^^  W"t.  At 
the  time  of  the  Long  Parliament  the  "practice  b^an  of  issuing 
the  writ  on  the  attorney-general's  warrant ;  ^  and  this  practice  was 
continued  after  the  Restoration.  Hale  disapproved  of  this 
practice  ;  ®  and,  in  the  latter  part  of  the  century,  the  practice  of 
petitioning  the  crown  for  the  issue  of  the  writ  seems  to  have 
been  revived.*    The  writ  of  error  whffl  j^gued.  operated,  like  the 


1  Hist  MSS.  Conim.  Thirteenth  Rep.  App.  Pt.  V.  no.  244;  §  xix  of  the  bill  runs 
as  follows:  **  And  whereas  it  is  provided  by  a  law  made  in  the  fourteenth  year  of 
Kine  Edward  III.  that  delays  of  judgment  in  other  courts  shall  be  redressed  in 
Parliament,  which  has  been  rarely  put  in  practice.  ...  Be  it  enacted  that  from 
henceforth  a  Committee  of  Lords  shall  be  chosen  at  every  Parliament  in  like  manner 
as  is  appointed  by  the  said  Act,  in  order  to  execute  the  said  power  thereby  given.'* 

«  23  Elizabeth ;  27  Elizabeth ;  31  Elizabeth ;  Hargrave's  Preface  vi,  vii ;  Dyer  375. 

'  Above  244. 

*  Hale,  Jurisdiction  of  the  House  of  Lords  i35-X43. 

^Ibid  136;  Hale,  ibid  136,  remarks  that  the  Register  of  Writs  contains  only  a 
petition  of  error  to  the  House  of  Lords,  not  a  writ  of  error,  because  the  writ  of  error 
was  the  later  method  of  procedure ;  as  we  shall  see,  the  Register  of  Writs  is  an 
essentially  mediaeval  book,  vol.  ii  Bk.  iii  c.  5. 

'Ibid  chaps,  xxv-xxviii;  App.  X.  B. 

^  Hale,  op.  cit.  145 ;  for  instances  of  such  a  petition  see  Hist.  MSS.  Comm. 
Third  Rep.  App.  19;  S.P.  Dom.  1625-1626  15,  i  no. 

'  Op.  cit.  145. 

•S.P.  Dom.  1661-1662  44,  xliv  40 ;  524,  lxi84;  1689-1690  123;  1690-1691  46; 
z69Z-z692  12,  17,  106,  323. 


JURISDICTION  871 

old  petition,  as  a  commission  from  the  king  to  Parliament  to 

h^FtKe^Pr^TTa^ 

oT  the  House  '6f  Lords  in  reversing  or  dismissing  a  case  brought 

before  it  by  writ  of  error  was  strictly  speaking  the  action  of  the 

king  as  well  as  the  House. ^     But  just  as  the  once  actual  presence 

of  the  king  in  the  court  of  King's  15ench  came  to  be  a^fTclMfT'so 

the  presence  and  actual  share  ot  the  crown  m  givinjg  tnesejuag« 

mentswas  mef6Tra-fotm;jnJW 

rt^rk" ai^pllW  tfftEe^rimma j  jurisdiction  of^g  jlaP^ds. 

writ  was  directea  to  llie  XlhTef'^Xi^tice  of  the  King's 
Bench  or  other  court  which  had  given  the  decision  in  which  error 
was  allied.  He  brought  up  the  roll  and  a  transcript,  and  the 
transcript  having  been  examined  with  the  roll,  the  roll  was  re- 
turned to  the  court  from  which  it  had  come.  The  plaintiff 
then  assigned  his  errors,  and  got  a  writ  of  Scire  Facias  to  the 
defendant  to  hear  the  errors  assigned.  The  defendant  appeared 
and  pleaded  **  in  nullo  erratum,"  and  the  case  was  heard^  Cases 
once  begun  were  not  discontinued  by  a  prorogation.  They  were 
discontinued  by  a  dissolution.*  When  the  case  had  been  heard, 
it  was  sent  back  to  the  court  from  which  it  had  come  wllEa 
command  to  issue  execution  accordingTyT 

'^ritsoT  erroTcouT^^  the   court  of  King's 

BenchinEngland,  from  the  court  ^*/P^^"f;Q^^gr  Vbi'V^^ffir,,  ^^"'^ 
from  decisions  on^the  common  law  side  of  the^ourt  of  ChajjjjjBry.* 
Alter  the'Act'Of^nion  with  Scotland**"  error  lay  from  the 
Scotch  courts.  In  the  Middle  Ages  error  lay  from  the  court 
of  King's  Bench  in  Ireland  to  the  English  court  of  King's  Bench.  ^ 
Later  it  lay  either  to  the  King's  Bench  in  England  or  to  the 
Irish  Parliament;^  and  from  the  Irish  Parliament  error  lay  to 
the  English  Parliament.®  In  1719,  in  the  case  of  Anmsley  v. 
Sherlock}^  the  Irish  House  of  Lords  denied  that  error  lay  to  the 
British  House.  The  result  was  an  Act  which  declared  ^at  the 
right  of  final  appeal  was  in  the  British  House  of  Lords,  and 

1  op.  cit.  I53-I54* 

*Coke,  Fourth  Instit  2Z  ;  Y.B.  i  Hy.  VII.  Patch,  pi.  5. 

'  Hale,  Jurisdiction  of  the  House  of  Lords,  chap,  xxix ;  Lords  Journals  xii 
581-583. 

^See  Hist.  MSS.  Comm.  Thirteenth  Rep.  30  for  an  unsuccessful  attempt  to 
appeal  straight  to  the  House  of  Lords  without  first  appealing  to  the  Exchequer 
Chamber. 

'  Hale,  op.  cit.  124. 

'  5  Anne  c.  8 ;  the  Act  does  not  so  provide,  but,  as  the  Scotch  was  merged  in 
the  English  Parliament,  appeals  were  held  to  lie  to  the  Parliament  of  the  united 
Kingdoms,  L.Q.R.  xvii  363. 

7  Y.B.  13,  14  Ed.  UL  (R.S )  Ixxii,  Ixxiii. 

0  Hale,  Jurisdiction  of  the  House  of  Lords  124. 

*  See  Lutterell's  Diary  iv  360,  38a,  494,  500  for  a  case  in  1698-1699  in  which 
this  jurisdiction  was  exercised. 

^^  Lecky,  History  of  Ireland  i  447,  448. 
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denied  that  the  Irish  House  of  Lords  had  any  sort  of  appellate 
jurisdiction.^  In  1782  this  Act  was  repealed;  and  in  1783  all 
rights  claimed  by  the  British  Parliament  over  the  Irish  Parlia- 
ment were  renounced.'  The  position  of  the  Irish  courts  was 
thereby  assimilated  to  that  which  the  Scotch  courts  had  held 
after  the  accession  of  James  I.  and  before  the  Act  of  Union.  The 
Act  of  Union  with  Ireland  (1800)  gave  the  right  of  final  appeal 
to  the  House  of  Lords  of  the  United  Kingdom.' 

We  shall  see  that  the  reforms  of  the  nineteenth  century 
abolished  this  procedure  in  error  in  the  House  of  Lords,^  just  as 
they  abolished  it  in  the  lower  courts,^  and  substituted  for  it  the 
system  of  appeal  by  means  of  a  rehearing  of  the  case  which  had 
always  prevailed  in  the  Chancery. 

(iii)  Proceedings  by  way  of  appeal,  from,  the  equitable  juris- 
diction of  the  Chancellor. 


The  court  of  Chancery  was,  as  we  shall  see.^  of  much  later 
oricrin  than    tke  courts  oi  "common  law.     It  had  two  sid 


_  ^^  sides,  a 

oommbn  law  f^*^^  ^"'^  an  .equity  ^He.     From  the  former,  as  we 

le  koui 


have  seen/ error  lav  to^  the  House  oL  Lord  si  but  ftjwas  not  til! 
the  Yatterjialf  oLthi^^visnteenth  century,  t]]^  that  House  estab- 
lished its  right  to  hear  appeals.  from4b€i  Igitter. 

The  first  discussion  of  the  question  whether  any  appeal  lay 
from  the  equitable  jurisdiction  of  the  Chancellor  occurs  in  a  Year 
Book  of  1459.®  Prisot,  C.J.,  overruled  the  arguments  of  Choke 
and  Ashton,  and  laid  it  down  that,  though  error  lay  to  Parliament 
from  the  common  law  side  of  the  Chancery,  no  appeal  lay  from 
a  decision  of  the  Chancellor  upon  a  matter  of  equity.^  The 
matter  again  arose  in  1534  ;^^  but,  though  it  seems  to  have  been 
thought  that  the  Chancellor  might  review  his  own  decrees,^^  the 
discussion  upon  the  question  whether  they  could  be  reviewed  in 
Parliament  or  any  other  court  was  stopped  by  the  king's  secre- 
tary." The  fact  that  the  decisions  of  the  Chancellor  were  only 
subject  to  review  by  himself  naturally  caused  dissatisfaction  ;^^ 
and  the  judges,  being  consulted  by  Elizabeth,  certified  that  she 
might  refer  a  decision  to  them  to  review. ^^     In  at  least  one  case 

^  6  George  I.  c.  5.  '  22  George  III.  c.  53 ;  23  George  III.  c  28. 

'  39t  40  George  III.  c  67.  «  Below  644. 

*  Above  246;  below  643. 

•  Below  403-404.  '  Above  371. 
« Y.B.  37  Hy.  VI.  Hil.  pi.  3.  »  At  p.  14. 
"Y.B.  27  Hy.  VIII.  Trin.pl.  6  pp.  14-20. 

"  Ibid  at  p.  15  psr  KnighUey  org, ;  and  this  view  prevailed,  Rolle,  Ab.  Cktmcery 
Z.  i  382. 

^' Y.B.  27  Hy.  VIII.  Trin.  pi.  6  p.  16— counsel  was  arguing  that  a  deciiioo  of 
the  Chancellor  could  be  reviewed,  not  by  himself,  but  in  a  higoer  court,  but  *'  Le 
Secretary  luy  enterrupte,  et  dit  ne  parlex  plus  del  autorite  de  cest  Court.** 

''Spence,  Equitable  Jurisdiction  i  394. 

'^Ibid  citing  i  Rolle  Rep.  331. 
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she  acted  on  this  opinion.^  It  would  seem,  therefore,  that  at 
the  beginning  of  the  seventeenth  century  the  onlywayjof  <^des- 
tioning  a  decision  of  the  court  of HObancery  sitting  as  a  court  of 
equity  was  elimf  by  means  of  a  reheanng  by^^JLJOaOfiS^  or 
by  a  petition  to  tne  king  to  appoint,  ^Q,mmig3ionerg.  to  rehear  the 
case?"   Ihe  6hly  other" way  open  to  a^disaatisBttLJ 


only   nfTi^rjjyay   r^i^^  tllSMtlsflffid     Ijtjy^"^    ^^ 

GuestToning  a  diSCiSISil'ortne^^  L^ancellor  was  to  get  an  Act  of 
ParhamgiU  to  leverse  it ;  ^nd  this  course  was  sometimes  pursued 
in  the  earlier  halt'  ot^'fHe  seventeenth  century.'  James  I.  was 
thus  well  warranted  in  declaring  in  i6i6  that  the  Chancery  was 
independent  of  any  other  court  and  subject  to  him  alone.^ 

The  claim  of  the  House  of  Lords  to  interfere  with  the  decisions 
of  the  Chancellor  began  in  iMi!  There  was  a  long  discussion 
in  hourchter^s  Lose  in  that  year;^  but  his  complaint  took  the  form, 
rather  of  a  complaint  against  the  Chancellor,  than  of  an  appeal 
against  his  decree.  He  was  obliged  to  apolc^ise  to  the  Chan- 
cellor ;  ^  and  a  committee  of  the  Lords  reported  that  there  were 
no  precedents  for  entertaining  such  appeals.^  Presumably  this 
resolution  stopped  other  petitions  against  decrees  of  the  Chan- 
cellor which  had  been  presented  to  the  House.^  In  Matheufs 
Cas€^  in  1624,^  the  Lords  were  at  first  inclined  to  hear  the  ap- 
peal ;  but  eventually,  in  accordance  with  the  report  of  their  com- 
mittee, they  declined  to  hear  it,  and  asked  the  king  to  appoint 
commissioners  to  review  the  decision.  This,  as  Hale  justly  says, 
''  is  an  instance  of  greater  weight  against  the  inherent  jurisdiction 
of  the  Lords  than  a  cart  load  of  precedents  since  that  time  in 
affirming  of  their  jurisdiction." 

Down  to  the  meeting  of  the  Long  Parliament  in  1640  there 
are  one  or  two  cases  in  which  petitions  were  presented  to  the 
House  of  Lords  asking  for  a  review  of  a  decree  in  Chancery.^® 
But  in  other  cases,  as  we  have  seen,  litigants  seem  to  have  pre- 
ferred to  proceed  by  private  Act.^^  The  infrequency  of  Parlia- 
ments in  Charles  I.'s  reign,  and  their  short  duration,  prevented 
any  discussion  on  the  rights  of  the  House  of  Lords  to  exercise 

^  Fourth  Instit  85. 

sVawdray'8  Case  |z6i6)  i  Rolle  Rep.  331;  S.C.  3  Buls.  116;  Pennington  v. 
Holmes  (1637)  Spence  1  395  n./, 

'S.P.  Dom.  1598- 1601  520-521,  cclxxvi  80;  Hist.  MSS.  Comm.  Third  Rep. 
App.  22,  30,  34  (Court  of  Requissts). 

« Works  (Ed.  1616)558. 

'  Hale,  Jurisdiction  of  the  House  of  Lords  195  ;  Debates  in  the  House  of  Lords 
;(C.SO  106-120. 

"Debates  in  the  House  of  Lords  (C.S.)  XZ9-Z20. 

^  Hale,  op.  cit.  195. 

«  Hist.  MSS.  Comm.  Third  Rep.  App.  21. 

*  Ibid  34*35 ;  Hale,  op.  dt.  Z96-I97 ;  Lords  Journals  iii  421. 

^<^  Hist.  MSS.  Comm.  Fourth  Rep.  12  (1626) ;  ibid  14  (1628). 

J*  Above  n.  3. 
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thi&/jurisdiction ;  and  dissatisfied   litigants  generally  petitioned 
-tho  king.^     But  the  claim  of  the  House  of  Lords  to  revise  the 
decrees  of  the  Chancellor  sitting  as  a  judge  in  equity,  as  they  re- 
vised the  judgments  of  the  courts  of  common  law,  was  revived  in 
1 640.     In  that  year  the  Lords  reversed  a  decree  of  the  Chancellor.^ 
"liut  in  104b  ana  1647  dfe  cases  or'Maynard  an3  Cilbum  gave 
rise  to  a  discussion  of  the  limits  of  the  jurisdiction  of  the  House 
of  Lords ;  and  most  of  the  noted  lawyers  of  the  time,  except 
Prynne,  thought  that  the  House  had  no  right  to  exercise  tWs 
jurisdiction.* 

After  the  Restoration  the  House  asserted  its  right  tp  hear 
appeals  from  the  Chancery.*  Litigants  preferred  to  appeal  to  it 
rather  tJl^n  JtiL«?£Eli!J^^  tne  King  to  appoint  commissioners.  In 
lact,  after  1639,  there  is  no  instance  cm  such  a  comrnissioiThaving 
been  appointed.*  In  1669  the  Commons  had  proposed  a  bill  to 
settle  the  jurisdiction  of  the  House  of  Lords,  which  the  Lords 
had  rejected  ;  and  the  Commons  had  in  like  manner  rejected  an 
alternative  proposal  of  the  Lords.*  But  there  was  no  discussion 
on  the  subject  of  the  right  of  the  House  to  hear  these  appeals 
till  the  case  of  Shirley  v..Fasrs^  arose  in  1675  ;  ^  and  the  discus- 
sion was  then  causeci  to  some  extent  by  the  fact  that  Fagg  was 
a  member  of  the  House  of  Commons,^  and  to  a  large  extent  by 
the  desire  to  impede  the  business  of  the  House.  The  House  of 
Commons  denied  the  right  of  the  Lords ;  and  they  had  on  their 
side  Lord  Nottingham  the  Lord  Chancellor,  Hale,  Vaug^an,  and 
practically  all  the  lawyers  of  any  note.  A  prorogation  did  not 
stop  the  quarrel ;  but,  after  a  second  prorogation  of  fifteen 
months,  the  question  was  dropped ;  and  the  Lords  [lave  ever 
*^'%g_r^teincd  tMg  jurifld*^*^'*^  it  was  not,  however,  till  1726 
fKat  th#>tr.  right  <^^  bffax  fip[xa]f?  ag^^^^"^^^'^^'^nry  or^^  was 
established ;  ^  and,  till  the  end  of  the  century,  books  appeared 

*  S.P.  Dom.  z633-i634  370-371,  cclvii  47,  48;  ibid  x638-i639  154,  cccctv  37; 
168,  cccciv  66. 

'  Hist.  MSS.  Comm.  Fourth  Rep.  App.  41 ;  ibid  47 — am  order  of  the  Chancellor 
was  reversed ;  L.Q.R.  xvit  167. 

*  Spence,  Equitable  Jurisdiction  i  396. 

«  Hist.  MSS.  Comm.  Seventh  Rep.  App.  143  (x66x),  170(1663),  180  (i664-z665) ; 
Eighth  Rep.  App.  Z07  no.  64  (1666-1667),  no  no.  79  (1666-Z667),  ixa-xz3  no.  98 
(X667),  114  no.  107  (1667) ;  Ninth  Rep.  App.  Pt.  II.  3X  no.  XX4  (-1673) ;  S.P.  Dom. 
1670  X53. 

^  L.Q.R.  xvii  164 ;  there  was  a  petition  to  the  king  for  such  a  commission  in 
1675-1676  owing  to  the  dispute  on  the  question  of  the  appellate  jurisdiction  which 
was  then  at  iu  height,  S.P.  Dom.  x67q-x676  4x9. 

'  Marvel,  Wo»s  ii  284,  295 ;  for  further  information  as  to  the  contents  of  these 
bills  see  Hist.  MSS.  Comm.  Eighth  Rep.  App.  zo8  n.  (/). 

^  6  S.T.  XX22 ;  Hargrave's  Preface  to  Hale's  Jurisdiction  of  the  House  of  Lords 
cxxxv  seqq. ;  Hist.  MSS.  Comm.  Ninth  Rep.  App.  Pt.  IL  56  no.  227. 

^  Reresby,  Memoirs  xoo ;  cf.  Marvel,  Works  ii  459. 

*  Spence,  Equitable  Jurisdiction  i  396  n.  (c). 
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which  denied   their  right   to  exercise  this  jurisdictioa^  JP^.^ 

victory  of  th^t  t^yHs  wac  prnhahly  Hup  ^9  p^l'tol  jBM**^^    'ifie 

Commons  had  come  to  t>e  more  jealous  of  the  powers  of  the 
Crown  than  of  the  Lords,  and  they  did  not  wish  it  to  have  the 
power  to  appoint  commissioners  to  review  the  decisions  of  the 
Chancery.* 

A  little  later  in  the  century  the  Lords  asserted  their  right  to 
hear  appeals  from  the  court  of  Chancery  in  Ireland.'  This  right 
they  exercised  till  the  legislation  of  1782  and  1783  put  an  end  to 
it  The  jurisdiction  was  resumed  by  the  House  of  Lords  of  the 
United  Kingdom  after  the  Act  of  Union  in  1800.^  On  the 
other  hand  Lord  Nottingham  succeeded  in  persuading  the  Lords 
that  a  proposed  assumption  of  jurisdiction  to  hear  appeals  from 
ecclesiastical  courts  was  contrary  to  the  express  provisions  of  the 
statute  of  1 533-1 534,  which  had  made  the  court  of  Delegates  the 
final  court  of  Appeal  in  those  cases.  ^ 

Thus  the  House  of  Lords  acquired  its  appellate  jurisdiction 
from  the  courts  ot  law  and  equ|ty.  Its  judgmetlt^  are  bih'ding 
upon  all  lower  courts  and  uponltself.  *SeIden  antf^Male,  IflfliSd, 
i!hought  tnat  a  decrsioiTof  tneTTouse  of  Lords  might  be  reversed 
by  itself  or  by  the  full  Parliament*  But  Selden  does  not  discuss 
the  question,  and  Hale  bases  his  assertions  on  precedents  of  the 
fourteenth  and  fifteenth  centuries.  As  we  have  seen,  the  limits 
of  the  jurisdiction  of  the  House  of  Lords  were  not  then  settled, 
and  the  distinction  between  judicial  and  legislative  acts  was  not 
clearly  drawn.  In  accordance  with  the  opinions  of  many  eminent 
lawyers  the  House  of  Lords  decided  in  1898  that  it  was  bound 
by  its  own  rulings  upon  questions  of  law.^  "  There  may,"  said 
Lord  Halsbury,  "  be  a  current  of  opinion  in  the  profession  that 
such  and  such  a  judgment  was  erroneous;  but  what  is  that 
occasional  interference  with  what  is  perhaps  abstract  justice  as 
compared  with  the  inconvenience — the  disastrous  inconvenience 

^  Atkvnii,  C.B.,  who  as  we  shall  see,  below  465,  was  a  great  opponent  of 
the  jurisdiction  of  the  court  of  Chancery,  wrote  a  tract,  which  he  addreued  as  a 
petition  to  the  House  of  Connnons,  against  the  appellate  jurisdicttoo  of  the  Lords  in 
equity  cases ;  it  is  printed  in  his  Parliamentary  and  Political  Tracts  which  were 
published  in  1734. 

'  Spence,  op.  cit.  i  396 ;  Hargrave*8  Preface  clxiii. 

'  Hist.  MSs.  Comm.  Eleventh  Rep.  App.  Pt.  II.  U4  no.  142  (1679) ;  ibid  303 
no.  443  (1685). 

*  Above  372. 

■Hist.  MSS.  Comm.  Ninth  Rep.  App.  1x3  nos.  560,  561 ;  see  2  Swanst.  326-330 
for  Lord  Nottingham's  argument ;  for  the  court  of  Dele^tes  see  below  603-605 ;  in 
1716  die  Lords  resolved  not  to  assume  appellate  jurisdiction  in  matters  of  Lunacy, 
C.  P.  Cooper,  Chancery  i6x  ;  for  this  jurisdiction  see  below  473-476. 

'  Selden,  Judicature  in  Parliament,  Works  iii  1590 ;  Hale,  Jurisdiction  of  the 
House  of  Lords,  chap.  xxi. 

^  London  Streets  Tramway  Company  v.  London  County  Council  [1898]  A.C. 

375. 
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having  eadi  question  subject  to  being  reaigued,  and  die 
dealii^  of  mankind  rendered  doubtful,  by  leascm  of  different 
decisions^  so  that  in  truth  and  in  &ct  there  would  be  no  real 
final  court  of  appeal?** 

It  is  quite  dear  that  all  the  members  of  the  House  of  Lords 
are  not  competent  to  act  as  the  highest  Court  of  Appeal  from 
the  courts  of  common  law  and  equity — **  whatever  the  extraction 
of  men  be,  yet  they  are  not  bom  with  the  knowledge  of  the 
municipal  laws  of  a  kingdom,  nor  can  be  supposed  to  be  inspired 
with  the  knowledge  of  the  law  by  die  acquest  or  descent  of  a 
title  of  honour.*  ^  We  have  seen  that,  in  the  Middle  Ages,  cases 
heard  in  Parliament  were  often  heard  by  die  Council,  in  which 
the  Chancellor  and  the  judges  took  their  places ;  but  that,  from 
about  the  middle  of  the  fourteendi  century,  sudi  cases  were 
heard  by  the  whole  House  of  Lords.*  Hale  says  *  in  defence  of 
this  practice,  that,  ''since  the  time  that  the  whole  decision  of 
errors  has  been  practised  in  the  House  of  Lords  by  their  votes, 
the  judges  have  been  always  consulted  withal,  and  their  opinions 
held  so  sacred,  that  the  Lords  have  ever  conformed  their  judg- 
ments thereunto,  unless  in  cases  where  all  the  judges  were  parties 
to  the  former  judgment,  as  in  the  case  of  diip  money."  But  it 
was  clearly  possible  that  the  Lords  might  decide  on  less  sufficient 
grounds ;  and,  as  Hale  himself  admits,  advanta^  was  taken  of 
their  power  so  to  decide  in  the  reign  of  Charles  IL  "It  is  grown 
a  fashion  in  the  Lords'  House,"  he  says,^  "  for  lords  to  patronize 
petitions,  a  course,  that  if  it  were  used  by  the  judges  of  West- 
minster Hall,  would  be  looked  upon,  even  by  the  Parliament 
itself^  as  indecent,  and  canying  a  probable  imputation  or 
temptation  at  least  to  partiality.''  Even  the  bishops  have  been 
known  to  use  their  position  as  lords  of  Parliament  to  pronounce 
a  decision  in  favour  of  their  order,  contrary  to  the  opinion  of  the 
judges.^  As  a  rule  the  Chancellor  or  ex-Chancellor  or  die  Lord 
Chief  Justice,  if  a  peer,  supplied  the  House  with  some  knowledge 
of  law.  But  Lord  Holland  in  1827  maintained  the  right  of  lay 
peers  to  sit  and  vote  on  appeals;*  as  late  as  1834  the  House 

^  Hale,  Jurisdiction  of  the  House  of  Lords  155. 

*  Above  353,  361,  363-364-  *Op.  ctt.  159. 

*Ibid  20x;  cf.  Lord  Shaftesbury's  speech  in  6  S.T.  at  p.  1x76-1177;  and  the 
cases  of  Reeve  v.  Long  (1695)  Salk.  227,  and  Bertie  v.  Falkland  (1697)  3  Ch.  Cas. 
129,  cited  L.Q.R.  zvii  366-367. 

*  In  1783,  in  the  case  of  the  Bishop  of  London  v.  Ffytche,  cited  L.Q.R.  xvii 
367,  the  courts  of  Common  Pleas  and  King's  Bench,  and  seven  out  of  eight  judges 
consulted  by  the  House,  were  in  fiivour  of  the  defendant ;  the  House  decided  for  the 
Bishop  by  nineteen  votes  to  eighteen,  and  in  the  nineteen  votes  were  included  the 
votes  of  the  thirteen  bishops ;  as  Mr.  Bevan  points  out,  L.Q.R.  xvii  367-368,  **  many 
years  later  much  litigation  and  then  legislation  had  to  be  expended  on  that  day*s 
work**. 

'  L.Q.R.  xvii  369. 
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•decided  a  case  without  the  presence  of  any  professional  lawyer ;  ^ 
and  in  1905  Earl  Spencer  said  that  he  remembered  that,  when  a 
mere  boy,  he  had  been  called  in  to  make  a  quorum,  and  that  he 
had  sat  and  heard  appeals.^ 

It  was  in  the  Cfdmnell  Case  in  1844  that  the  rule  was  laid 
down,  which  has  been  since  adhered  to,  that  only  lords  learned 
in  the  law  should  vote  upon  appeals.  It  was  justly  said  that  '*  if 
noble  lords  unlearned  in  the  law  should  interfere  to  decide  such 
questions  by  their  votes  instead  of  leaving  them  to  the  decision 
of  the  law  lords  .  .  .  the  authority  of  this  House  as  a  court  of 
justice  would  be  greatly  impaired."  ^  In  the  case  of  Bradlaugh  v. 
Clarkty  in  1883,  a  lay  peer  attempted  to  vote  ;  but  his  vote  was 
ignored.*  ^f^l^fjiag  JS  ttei  qtodem  convention  w^ch  excludes 
all  lajTjpeere  from  a  ses^)iu3f..tte.HoMJMr^^  a  fipal 

CduiTaf^ppflTV^^°^**^  it  was  decided  JbyJ;be,„CQniinittee  of 
Privileges  in  1905  that  there  was  no  obiectirtn  In  allowing  n  peer 
who  was~a^^]TistiPLt^  i>^.  heard. a&  counsel  on  an  apprml  to  the 
House.^  But  this  resolution  only  applies  to  the  appellate  juris- 
dittiOiTof  the  House.  It  does  not  apply  **to  the  appearing  of 
barristers  who  are  peers  before  Committees  of  the  House,  or 
before  the  House  when  sitting  under  the  presidency  of  the  Lord 
High  Steward  on  a  c^minal  cass.?  •  ./ 

(2)  Criminal  jurisdiction. 

The  history  of  the  criminal  jurisdiction  of  the  House  of  Lords 
falls  under  two  heads :  the  obsolete  jurisdiction,  and  the  juris- 
diction now  existing.  ^'  *"•""*■'  — «— ^-*. 


r- .  / 


The  Obsolete  Jurisdiction 

(i)  Edward  IIL's  statute  of  Treasons^  provided  that  "because 
many  other  like  cases  of  treason  may  happen  in  time  to  come, 
which  a  man  cannot  think  nor  declare  at  this  present  time,  it  is 
accorded,  that  if  any  other  case,  supposed  treason,  which  is  not 
above  specified,  doth  happen  before  any  justices,  the  justices 
shall  tarry  without  any  going  to  judgment  of  the  treason  till  the 
cause  be  showed  and  declared  before  the  king  and  his  Parlia- 
ment, whether  it  ought  to  be  judged  treason  or  other  felony." 
This  clause  gave  to  Parliament  a  right  to  declare  \y}^fitfier 
certain  acts  were  treason.     Eut  It  is  not  clear  whether  the  clause 


refers  to  tte  judlicial  or  to  the  legislative  powers  of  Parliament, 
because  at  that  time  the  line  was  not  clearly  drawn  between 

^  L.Q.R.  xvii  369.  '  In  re  Lord  Kinross  [1905]  A.C.  at  p.  476. 

5  L.Q.R.  xvii  369.  *  Ibid  370. 

*  In  re  Lord  Kinross  [1905]  A.C.  468.  *  Ibid  at  p.  480. 

7  25  Edward  III.  St.  5  cc.  a,  12. 
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these  distinct  powers.  Nor  was  it  desr,  at  the  time  wbcn  the 
statute  was  passed,  how  far  die  Conunons  had  a  r%ht  to  share 
in  the  judicial  powers  of  Parliament  It  is  therefore  perhaps  im- 
possible to  say  definitely  whether  the  clause  referred  to  judicial 
or  to  legislative  powers.^  There  was  an  attempt  to  use  the 
clause  at  the  time  of  Strafford's  impeachment ;  but  his  coonsd. 
Sir  IL  Lane,  argued  that  it  had  been  repealed  by  Acts  of  1 399 
and  1553.*  The  abandonment  of  the  impeachment  shows  that 
the  clause  was  considered  to  have  ceased  to  be  law. 

(ii)  The  crown  could  originally  accuse  great  offienders  in 
Parliamqit  Fn  1305  the  king's  attorney  accused  Nicolas  de 
S^rave  before  the  Parliament  of  diat  year.*  The  earls,  barons^ 
magnates,  and  others  of  the  Council  adjudged  him  worthy  of 
death.  In  1331  Lord  Berkeley  was  accused  in  Parliament  of 
the  murder  of  Edward  IL  He  put  himself  upon  his  country 
and  was  acquitted.^  In  1377  Alice  Perrers  was  similarly  accused 
in  Parliament ;  *  but  in  the  following  year  she  brought  a  writ  of 
error.  The  gist  of  the  error  assigned  was,  tiiat  there  was  no 
regular  trial  according  to  the  forms  of  the  common  law  ;*  and 
this  pertiaps  shows  that,  as  the  jurisdiction  and  procedure  of 
the  ordinary  courts  were  becoming  fixed,  such  extraordinary 
proceedings  before  Parliament  were  b^rinning  to  be  r^[axded  as 
irregular.  The  jurisdiction  was,  however,  revived  under  the 
Stuarts,  and  was  r^rarded  by  Selden  as  still  existing.^  In 
Charles  I/s  reign  Earl  Bristol  was  accused  by  the  king  before 
the  House  of  Lords  ;^  and  in  1641  Charles  had  recourse  to  a 
similar  procedure  in  the  case  of  the  Five  Members.^  The  pro- 
cedure was  on  that  occasion  declared  to  be  ill^;a^  and  has  never 
been  revived.  

(iii)  One  subject  could  originallyt*'^peaf,^.e.  accuse  another 
before  Parliament  of  a  crime.  Thisraieffroa  of  pi'ocujdill^  NJts 
Js^eTlor  poTMcarpurpos^' m  Richard  II. *s  reign.  In  1 387-1 388 
the  Lords  Appellant  accused  the  Archbishop  of  York,  Robert  de 

'  Hale  connders  that  it  refiert  to  the  legislative  power,  P.O.  i  263 ;  and  this  was 
the  opinion  of  all  the  judges  in  the  Earl  of  Clarendon's  case  (1663)  6  S.T.  316 ; 
Stephen,  H.C.L.  il  252,  253,  thinks  it  reSers  to  the  jadictal  power,  and  probab^  he 
is  right ;  the  lawyers  of  the  seventeenth  century  were  obliged  to  consider  precedeau 
in  their  constitutional  rather  than  their  historical  aspect  because  they  were  the 
weapons  which  they  used  against  the  prerogative ;  we  have  seen,  above  368,  that 
the  judges  were  in  the  habit  of  consulting  with  the  Ptoliainent  on  pcnnts  of  law, 
and  it  is  probable  that  the  statute  had  this  practice  in  view,  see  Reeves,  H.E.L.  ii 
291. 

'  I  Henry  IV.  c.  10 ;  i  Mary,  Sess.  x  c  1 1  3 ;  3  S.T.  1472. 

'  Parliament  Roll  1305  (R.S.)  no.  449. 

^Stephoi,  HX.L.  i  147,  148;  R.P.  ii  57. 

*  R.P.  iii  12 ;  Reeves,  H.E.L.  ii  463.  '  R.P.  iii  40. 

^Judicature  in  Parliament,  Worla  iii  1599-1607. 

"  (1626)  2  S.T.  1267.  »  4  S,T.  83. 
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Vere,  Duke  of  Ireland,  the  Earl  of  Suffolk,  Tressilian,  Chief 
Justice  of  the  King's  Bench,  and  Sir  Nicholas  Brember,  Lord 
Mayor  of  London,  of  treason.  In  1 397  the  king's  party  in  their 
turn  accused  the  Duke  of  Gloucester  and  the  Earls  of  Arundel 
and  Warwick  of  treason,  in  "accroaching  the  royal  power/* ^ 
In  consequence  of  these  cases  a  statute  was  passed  in  1399,^ 
which  provided  that  all  appeals  for  things  done  within  the  realm 
should  be  tried  and  determined  according  to  law  ;  and  that  from 
henceforth  no  appeals  should  be  made  or  in  anywise  pursued  in 
Parliament  Notwithstanding  this  statute  the  Earl  of  Bristol 
was  allowed  to  bring  various  charges  against  Earl  Conway  aiKl 
the  Duke  of  Buckingham  in  1626.'  It  was  probably  considered 
that  the  statute  applied  only  to  proceedings  b^;un  by  way  of 
appeal,  and  not  to  proceedings  b^^un  in  any  other  way.  Selden^ 
at  any  rate,  seems  to  have  been  of  opinion  that  the  House  might 
deal  with  accusations  made  by  private  persons.^  But  in  1663, 
when  Earl  Bristol  accused  Lord  Clarendon  of  treason,  the  Lords 
resolved,  in  accordance  with  the  opinion  of  the  judges,  that  "  a 
charge  of  high  treason  cannot  by  the  laws  and  statutes  of  this 
lealm  be  ongmaiiy  exhibited  by  one  peer  against  another  unto 
tEe  House  pi  l^eers/'  ^  Ua  attempt  has  since  lieen  ma3e Jore- 
vive  this  jurisdiction. 

TAe  Jurisdiction  now  Existing 

(i)  Impeadiment.* 

An  impeachment  is  a  criminal  proceeding  initiated  by  the 
House  of  Common^  agSlWSt  1^£*  person.  The  person  impeached 
is  tried  belbreHEhe  whole  House  oTTords  presided  over  by  the 
Lord  High  Steward  if  a  peer  is  impeached  for  treason  or  ff  lony, 
or  by  the  Lord  CKancellor  or  Lord  Keeper  in  all  other  cases.^ 
The  judgment  is  giveri'Tn  accordance  with  the  vote  of  the 
majori^of  Jhe,Ji2y2?>  ^^^>  ^^  ^^  demand  of  the  House  of 


'Stephen,  H.C.L.  i  X52-i54;  Reeves,  H.E.L.  ii  463-466. 

«i  Henry  IV.  c.  14.  '2  S.T.  1267. 

«•*  I  doubt  not  bat  such  complaints  have  been,  and  may  be  received,  and  the 
parties  proceeded  against  in  Parliament,  or  else  that  high  court  should  not  have  so 
modi  authority  to  receive  information  ito  domino  rege  from  private  persons  as  the 
inferior  courts  have,**  Judicature  in  Parliament,  Works  iii  x6x2. 

•6  8,T.  317. 

*  Stephen,  H.C.L.  i  156-160;  Anson  Parliament  337-341 ;  Erskine  May,  Parlia- 
mentary Practice  (z2th  Ed.)  chap.  xxv. 

^  The  hiw  was  so  suted  in  1678  by  the  Attom^-Oeneral,  Hist  M8S.  Eleventh 
Rep.  App.  Pt.  II.  25 ;  but  Bl.  Comm.  iv  257,  and  Erskine  May,  op.  cit.  590  seems 
to  limit  the  occasions  on  which  the  Lord  High  Steward  presides  to  impeachments 
for  treason ;  it  would  seem,  however,  that  he  would  preside  if  the  peer  were  im- 
peached for  felony,  just  as  in  the  case  when  a  peer  is  tried  by  his  peers  for  felony, 
below  388;  and  Foster  seems  to  take  that  view  stated  in  the  text.  Crown  Law 


S80  THE  HOUSE  OF  LORDS 

Commons  made  through  its  Speaker,  the  House  passes  sentence. 
The  last  instance  of  an  impeachment  was  the  case  of  Lord 
Melville  in  1805 ;  and,  as  it  is  improbable  that  this  procedure 
will  ever  be  revived,  it  mig^t  almost  be  regarded  as  another  case 
of  the  obsolete  jwrisdicfrion -of.  rii»- House  of  Lord^^^  On  the 
other  hand^  it  is  still  l^ally  possible,  so  that,  whatever  may  be 
the  political  probabilities,  it  is  impossible  to  treat  it  as  wholly 
obsolete.  I  do  not  propose  to  treat  of  this  procedure  in  detail, 
as  it  is  fully  described  in  many  books  of  constitutional  history 
and  law.  I  shall  only  call  attention  to  one  or  two  points  in  the 
history  of  impeachments  under  the  following  heads  :  the  origin 
of  impeachments ;  the  constitutional  importance  of  impeach- 
ments ;  the  disuse  of  impeachments. 

The  Origin  of  Impeachments. — Impeachment  means  accusation ; 
and  the  word  gradually  acquired  the  narrower  tecBhicai  meanmg 
of  an  accusation  made  by  the  Housg  of  Commons  to  th^  JffOTse 
of  Lords.  Ihe  first  impeachment  comes  from  the  year  1376; 
i^'  and  the**practice  of  impeachment  originated  in  the  prevalent 
political  ideas  and  conditions  of  that  period.  Firstly,  at  that 
period,  and  indeed  all  through  the  Middle  Ages,  political  thinkers 
and  writers  throughout  Western  Europe  taught  that  the  ideal 
to  be  aimed  at  by  all  rulers  and  princes  and  their  officials  was 
government  in  accordance  with  law.^  Secondly^  the  House  of 
Commons  and  the  House  of  Lords  were^  unitea  in  desirittg'to 
limit  the '  iCllVftrds"  of  the  royal  officials "6r^ favourites  and  to 
prevent  therti  from  breaking  the  law. '  TliTr3Ty7  the  limits  of  the 
jurisdiction  of  the  House  of  Lords  were  ill  defined.  It  was 
open  to  receive  petitions  and  complaints  from  all  and  sundry ; 
and  it  could  deal  with  them  judicially  or  otherwise  as  it  saw  fit* 
It  was  essentially  a  court  for  great  men  and  great  causes ;  and 
it  occasionally  seems  to  have  been  thought  that  it  could  apply  to 
such  causes  a  Igx^arijam^nti—^  law  which  ronld  do  iij^fjife 
even  when  thg.ordinary  law  failed.^  Probably  some  such  thought 
as  this  was  at  the  back  of  the  minds  of  those  who  in  Edward  III.'s 

^  Pike,  House  of  Lords  205-206.  '  Vol.  ii  Bk.  iii  cc.  i  and  3. 

'  Above  360.  *  Above  359. 

^  Thus  in  the  criminal  appeals  of  treason  brought  in  Parliament  in  X387-X388, 
**  the  Lords  of  Parliament  considered  the  matter,  and  with  the  assent  of  the  king 
and  by  their  common  assent  it  was  declared  that  in  so  high  a  crime  as  is  alleged  in 
this  appeal  .  .  .  the  cause  must  not  be  decided  elsewhere  than  in  Parliament,  nor 
by  any  other  law  than  the  law  and  course  of  Parliament,  and  that  it  appertains  to 
the  Lords  of  Parliament  ...  to  be  judges  in  such  cases.  .  .  .  Moreover,  they  do 
not  mean  to  rule  or  govern  so  great  a  case  as  this  appeal,  which,  as  aforesaid, 
is  not  to  be  tried  or  determined  out  of  Parliament,  bv  the  course  process  and  order 
used  in  any  inferior  court  or  place  in  the  realm,  which  courts  and  places  are  only  to 
execute  the  ancient  laws  and  customs  of  the  realm,  and  the  ordinances  and  establish- 
ments of  Parliament,"  R.P.  iii  236,  cited  Stephen,  H.C.L.  i  152-153;  and  this  idea 
was  long-lived,  below  384  and  n.  2. 
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Statute  of  Treason  gave  the  king  and  Parliament  a  power  to- 
declare  certain  acts  to  be  treasonable.^ 

It  was  thus  only  natural  that  the  Commons,  when  they  dis- 
covered that  royal  officials  or  others  had  broken  the  law,  and 
that  the  government  of  the  state  was  therefore  badly  conducted, 
should  make  a  complaint  to  the  House  of  Lords,  which  took  the 
form  of  an  accusation  against  the  delinquents;  and  that  the 
Lords  should  entertain  and  deal  with  it  Probably  therefore 
the  practice  of  impeachment  arose  partly  fix>m  the  prevalent 
political  ideal — government  according  to  law,  partly  from  the 
alliance  of  the  two  Houses  to  secure  the  sanctity  of  the  law  as  i 
against  royal  officials  or  favourites,  and  partly  from  the  wide  / 
and  indefinite  jurisdiction  which  the  House  of  Lords  exercised  / 
at  that  time. 

The  impeachment  has  two   points  in  common  with  the 
criminal  appeal.     Firstly  it  is  an  accusation  of  crime  not  initi- 


ated by  the^_gaiacP.  Secondly,  a  criminal  appeal,  if  it  was 
brougbt  Byol^^mst  great  men,  and  affected  the  state,  could 
before  the  statute  of  1399^  be  brought  before  the  House  of 
Lords.  But  here  the  resemblance  ceases.  Hale  points  out  that 
an  impeachment  is,^entially  different  from  the  criminal  appeals 
affected  by  the  statute  of^  1399I  because  *''k  is  a  presentment  by 
the  mteit  solemn  grand  inquest  of  tfie  whole'ii^a9in.*'y  In 
reality  the  two  procedures  are  historically  very  far  apart  We 
shall  see  that  the  criminal  appeal  is  a  very  primitive  procedure 
which  goes  back  to  the  da)^  of  blood,  feud,  and  wergild^  We 
have  seen  that  the  impeachment  originates  partly  in  political 
ideas  prevalent  in  western  Europe  in  the  later  Middle  Ages,  and 
partly  in  the  political  conditions  prevailing  in  England  in  the 
fourteenth  and  fifteenth  centuries. 

The  Constitutioncd  Importance  of  Impeachments. — The  last 
mediaeval  impeachment  was  in  1459.  During  the  Wars  of  the 
Kraes  tfie  place  of  ioipeachments  was  taken  by  Acts  of  Attainder, 
which  were  used  by  Uie  rival  factions  much  as  criminal  appeals 
had  been  used  in  Richard  IL's  reign.  During  the  Tudor  period 
these  Acts  of  Attainder  were  used  to  get  rid  of  the  ministers 
whom  the  king  had  ceased  to  trust,  or  of  persons  considered  to 
be  dangerous  to  the  state.  But,  in  the  later  period,  the  accused 
was  often  heard  in  his  defence ;  ^  and,  at  a  time  when  the  legis- 
lative and  judicial  function  of  Parliament  were  not  clearly  dis- 
tinguished, it  was  possible  to  regard  them,  as  Coke  regarded 


^  Above  377.  '  I  Henry  IV.  c.  14 ;  above  379. 

•  P.C.  ii  150.  *  Vol.  ii  Bk.  ii  Pt.  II.  §  2 ;  Bk.  iii  cc.  3  and  4. 

*  Henry  VIII.  thought  it  necessary  to  get  a  judicial  opinion  that  an  Act  oi 
Attainder  would  not  be  invalid  though  the  person  attainted  was  not  heard  in  his. 
defence,  Coke,  Fourth  Instit.  37-38. 
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them,^  as  judgments  of  the  full  Parliament — a  point  of  view 
which  is  still  maintained  by  modern  writers.^  The  practice  of 
impeachment  was  revived  in  1 620-1 621  with  the  impeachment 
of  Sir  Giles  Mompesson.  Between  that  date  and  171 5  there 
were  fifty  cases  of  impeachments  brought  to  trial.  Since  that 
date  there  have  only  been  four.^  X^us  the  great  period  of  im- 
peachments  was  the  seventeenth^  and  the  early  years  pt    the 

^jJi^^^gJ^JlL J^^^fJI^  ^^  ^^  therefore  in  lEHe  impeachments  of 
IS  'pS-iocl^'ancl''  more  especially  in  the  impeachments  of  the 
period  before  the  Revolution  of  1688,  that  we  must  seek  the 
reasons  for  their  constitutional  importance. 

The  Parliamentkry  opposition  in  the  reigns  of  the  two  first 
Stuart  kings  was,  as  we  shall  see,  essentially  a  legal  opposition, 
based  on  precedents  drawn  from  the  records  of  the  mediaeval 
Parliaments,  and  aiming  at  the  attainment  of  the  mediaeval 
ideal — the  maintenance  of  the  common  law.^  Under  these 
circumstances  the  impeachment  was  its  natural  weapon.  By 
means  of  it  the  greatest  ministers  of  state  could  be  ma^e  re- 
sponsible, like  humbler  otticiais,  to^the  law.  Thus  ^e  greatest 
services  rendered  by  this  procedure  to  the  cause  of  constitutional 
h  government  have  been,  firstly  the  establishment  of  the  doctrine 
of  ministerial  responsibility  to  the  law,  "secondly  Tts "application 
to  all  ministers  of  the  crown,  an^  thirdly  and*  consequently^  the 
maintenance  of  the  supremacy  of  the  l^w  over  all,  ine  two 
impeacnments  which  have  contributed  most  to  the  attainment 
of  these  results  are  Buckingham's  impeachment  in  Charles  I.'s 
and  Danby's  impeachment  in  Charles  II. 's  reign ;  and  of  the 
two  the  latter  is  the  most  important  It  was  Buckingham's 
impeachment  which  decisively  negatived  Charles  I.'s  contention 
that  not  only  was  he^  personally  above  The'Taw^  but  also  his 
ministers  acting  uncier  his  orders.    Tf  was  lDahT>y*s  Im peacmnent 


\ 


0iM^^  •«  .- 


^  **  If  a  nobleman  had  been  erroneously  attainted  of  treason,  etc.,  he  might 
have  had  his  writ  of  error  in  Parliament.  .  .  .  Bot  if  the  attainder  be  established 
by  authority  of  Parliament  then  he  must  exhibit  his  petition  in  Parliament  to  be 
restored  of  grace,"  Fourth  Instit.  21 ;  clearly  Coke,  whose  extensive  study  of 
medisBval  records  often  leads  him  to  adopt  a  very  mediaeval  point  of  view,  is  blurring 
the  distinction  between  a  legislative  and  a  judicial  act,  though  the  distinction  was 
well  epough  known  in  his  day,  vol.  iv  Bk.  iv  Pt.  I.  c.  i ;  but  the  procedure  on  an 
Act  of  Atuinder,  being  like  that  upon  a  modern  private  bill — quast-judicial,  helped 
to  perpetuate  the  confusion. 

'  **  Whenever  a  fitting  occasion  arises  for  its  exercise,  a  bill  of  attainder  is  un- 
doubtedly the  highest  form  of  parliamentary  judicature.  In  impeachments  the 
Commons  are  but  accusers  and  advocates ;  while  the  Lords  alone  are  judges  of  the 
crime.  On  the  other  hand,  in  passing  bills  of  attainder  the  Commons  commit  them- 
selves by  no  accusation,  nor  are  their  powers  directed  against  the  offender ;  but  they 
are  judges  of  equal  jurisdiction,  and  with  the  same  responsibility  as  the  Lords ; 
and  the  accused  can  only  be  condemned  by  the  united  judgment  of  the  crown,  the 
Lords,  and  the  Commons,**  Erskine  May  op.  cit.  594. 

»  For  the  list  see  Stephen,  H.C.L.  i  159.  <  Bk  iv  Pt.  I.  c.  6. 
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which  decided  th^\  ^tig  |y^g  could  not  by  use  of  his  power  to 

pardon  stop  an  impeachment.'"  *& pardon  could  oe  pieaaea  to 

an  indictment ;  but  an  indictmenT  was  a  proceeding,  taken  in 
the  kingrs  name.  An  impeachment  was  a  proceeding  taken  m 
the  name 


by  a  private  persoq/  It  was  also  resolved  in  Datwys  Case 
tnat,  tnbugh  tne  House,  if  a  peer  is  impeached  for  treason,  sits 
under  the  presidency  of  the  Lord  High  Steward,  it  has  '*  power 
enough  to  proceed  to  trial  though  the  king  should  not  name  a 
High  Steward ; "  ^  and  this  fact  was  emphasized  by  a  change  in 
the  form  of  the  High  Steward's  commission.'  Thus  although 
the  trial  nominally  takes  place  before  the  king  in  Pariiament, 
the  king  plays  no  active  part  As  we  have  seen,  t^^is  qlimina- 
tion  of  the  crown  from  aU  active'^'SEare  in  the  judicial  functions 
of  Tafli^itaent  was  takmg  place  concurrently  in  the  case  of 
Parliament's  civil  jurisafctioni* '  "TfieTnfluence  of  the  crown 
being  t&uselTihiria ted,  impeachments  became  as  the  Commons 
said  in  16797  *^  the  chief  institution  for  the  preseryatldn  6T'the 
government'*.^ 

Thus  ihe  practice  of  impeachment  has  had  a  large  share  in 
establishing  English  constitutional  law  upon  its  modem  basis. 
But  its  efficacy  was  or  should  have  been  strictly  limited  to  pro- 
secuting offenders  against  the  law.  It  is  because  its  efficacy  was 
thus  limited  that,  during  the  eighteenth  century,  it  has  fallen 
into  disuse. 

The  Disuse  of  Impeachments. — So  soon  as  the  aim  of  the 
Commons  came  to  J^e,  not  only  to  secure  the^BsSvT 
law  by  the  lcing*s  ministers,  but  also  to  secure  their  adhesion,  to 
the  line  of  policy  which  they-approveS,  the  weakness  of  impeach- 
tfients^as]a  constitutional  weapon  began  to  appear.  This  further 
aicfPor  Hie^Hbuse  of  Commons  was  clearly  manifested  in  the 
Long  Parliament ;  and  the  weakness  of  this  weapon  appeared  in 
the  case  of  the  Earl  of  Straff'ord.     The  success  of  his  policy  would 

1 II  S.T.  783,  787 ;  cf.  Baniet,  History  of  My  Own  Time  (Airy's  Ed.)  ii  206-207. 

>  Foster,  Crown  Law  145 ;  xi  S.T.  809 

' "  The  committee  of  this  House  (the  House  of  Commons)  took  exception  to 
these  words  in  the  commission,  vie.  *  Ac  pro  eo  quod  Officium  Seneschalli  Angliae 
(cujus  presentia  in  hac  parte  requiritur)  ut  accepimus  jam  vacat ;  *  and  desired  that 
they  might  be  left  out;  as  implying  that  the  constitutmg  of  a  Lord  High  Steward 
was  necessary ;  and  therefore  proposed  these  words  to  be  inserted  in  their  stead, 
vi2. '  Ac  pro  eo  quod  Proceres  et  Magnates  in  Parliamento  nostro  assemblati  nobis 
hnmiliter  supplicaverunt,  et  SenescbaUum  Angliae  hac  vice  constituere  digneremus ;  * 
to  which  amendments  the  lords  of  the  committee  did  agree,'*  11  S.T.  Sog^Sio; 
similar  resolutions  were  come  to  in  1678,  Hist.  MSS.  Com.  Eleventh  Rpp.  App. 
Ft.  n.  31. 

*  Above  371.  » II  S.T.  828. 
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have  been  fatal  to  constitutional  government,  but  it  was  impos- 
sible to  prove  that  its  pursuit  was  treasonable.  That  the  House 
saw  this  weakness  in  their  favourite  remedy  is  clear  from  the 
clause  of  the  Grand  Remonstrance,  in  which  it  was  pointed  out 
to  the  king,  "  that  it  may  often  fall  out  that  the  Commons  may 
have  just  cause  to  take  exception  at  some  men  for  being  coun- 
cillors  and  yet  not  charge  these  men  with  crimes,  for  there  be 
grounds  of  diffidence  which  lie  not  in  prooC"  ^  But,  until  tiie 
growth  of  thesystem  of  Cabinet  government  impeachment  was 
the  orily'Veme^bpeA"^^  them.*  The  ^ipg^jipse  his ImlSigBga : 
and,  unless  they  could  be  convicted  ofccrimesjBiere  wasno  way 
of  getting  rid  of  theoL  It  is  for  this  reason  that'tEe  cEarges 
n^ade  against  unpopular  ministers  in  the  latter  half  of  the  seven- 
teenth century  were  often  supported  by  very  little  evidence.  It 
is  for  this  reason  that  claims  were  sometimes  made  to  put 
ministers  on  their  trial  for  offences  created  for  that  purpose  by 
Parliament'  Mediaeval  precedents  might  no  doubt  have  been 
invoked  for  taking  such  a  course,'  but  they  were  obviously  in- 
applicable in  an  age  which  had  learnt  to  draw  the  modem  dis- 
tinction between  judicial  and  legislative  acts.  Clearly  the  weapon 
of  impeachment  was  breaking  down;  and  it  ceased  to  be 
necessary  to  use  it  for  political  purposes  when  it  became  possible 
to  get  rid  of  ministers  by  an  adverse  vote  of  the  House  of 
Commons.  The  four  last  impeachments — those  of  Lord  Maccles- 
field (1724),  Lord  Lovat  (1746),  Warren  Hastings  (1787),  and 
Lord  Melville  (1805) — were  not  occasioned  by  the  political  con- 
duct of  the  accused,  who  were  all  charged  with  serious  breaches 
of  the  criminal  law. 

^  §  198 ;  as  Finch,  S.G.,  said  in  one  of  the  debates  on  CIarendon*8  impeachment, 
'*  Your  impeachment  is  in  the  nature  of  an  indictment,  and  must  contain  so  much  of 
certainty  as  to  put  him  to  plead,  that  so  he  may  not  demur,'*  6  S.T.  354. 

*  Thus  in  the  proceedings  against  Scroggs  in  1680  Majrnard  is  reported  to  ha\'e 
held  the  monstrous  doctrine  that  **  enormous  offences  may  be  impeadied  by  the 
name  of  treason  notwithstanding  the  statutes,"  8  S.T.  202 ;  to  which  Finch  very 
justly  replied  that  **  no  crime  can  be  declared  treason  but  b^  king,  lords,  and  com- 
mons .  .  .  what  is  said  by  Maynard  is  a  doctrine  so  mischievous  that  this  age  or 
the  next  may  rue  it/*  ibid  205;  in  1667,  on  Clarendon's  impeachment  Sir  R.  Howard 
said,  "  Though  common  law  has  its  proper  sphere,  'tis  not  in  this  place ;  we  are  in  a 
higher  sphere,"  6  S.T.  336;  and  on  another  occasion  a  committee  of  the  House  of 
Commons  claimed  to  "  do  for  preservation  of  itself  whatsoever  is  not  repugnant  to 
natural  justice ; "  but  the  House  of  Lords,  when  pressed  to  commit  Clarendon  on  a 
general  charge  of  treason,  properly  reminded  the  Commons  that,  **  the  practice  of  all 
judges  and  justices  in  favour  of  liberty  ...  is  to  examine  on  oath  Uie  particular 
crimes  before  commitment,  that  the  ground  may  appear  to  them  for  commitment,  or 
else  they  are  of  duty  to  bail  where  the  offence  is  bailable  though  the  accusation  may 
be  laid  to  be  treason ;  much  more  should  the  Parliament  becareful  herein,  who  gives 
examples  and  precedents  of  justice  to  all  other  courts.  If  the  king  and  his  council 
are  not  to  imprison  without  special  crime  .  .  .  whence  comes  this  power  of  the 
House  of  Commons  by  vote  to  enforce  a  commitment  ?  "  6  S.T.  366 ;  and  in  1788  it 
rejected  the  view  that  it  was  not  bound  by  the  ordinary  rules  of  evidence.  Trial  of 
Hastings  (1796)  Ft.  ii  49-54. 

*  Above  380  and  n.  5. 


or 
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The  case  of  Warren  Hastings  showed  that  the  remedy  of 
impeachment  was  far  too  clumsy  and  dilatory  a  remedy  in  a  case 
of  any  complication ;  and  therefore  it  is  improbable  that  it  will 
ever  be  used  again,  even  in  a  case  where  it  is  desired  to  put  a 
minister  on  his  trial  for  a  criminal  ofTenceA  But,  if  the  procedure 
upon  it  could  be  altered  to  suit  modern  needs,  it  might  still  be  a 
useful  weapon  in  the  armoury  of  the  constitution.  It  does  em- 
body the  sound  principle  that  ministers  and  officials  should  be 
made  criminally  liable  for  corruption,  gross  n^ligence,  or  other 
nmJISlisances  in  the  conduct  of  the  affairs  of  the  nation.  And 
this  principle  requires  to  be  emphasized  at  a  time  when  the 
development  of  the  system  of  party  government  pledges  the  party 
to  defend  the  policy  of  its  leaders,  however  mistaken  it  may  be, 
and  however  incompetently  it  may  have  been  carried  out ;  at  a 
time  when  party  leaders  are  apt  to  look  indulgently  on  the  most 
disastrous  mistakes,  because  they  hope  that  the  same  indulgence 
will  be  extended  to  their  own  mistakes  when  they  take  office ; 
at  a  time  when  the  principle  of  the  security  of  the  tenure  of 
higher  permanent  officials  is  held  to  be  more  important  ^than  the 
need  to  punish  their  negligences  and  ignorances.  If  ministers 
were  sometimes  made  criminally  responsible  for  gross  negligence 
or  rashness,  ill  considered  activities  might  be  discouraged,  real 
statesmanship  might  be  encouraged,  and  party  violence  might  be 
moderated.  Ministers  preparing  a  legislative  programme  or 
advocating  a  policy  would  be  forced  to  look  beyond  the  immedi- 
ate election  or  the  transient  notoriety  which  they  hope  to  win 
by  this  means,  because  they  would  be  forced  to  remember  that 
they  might  be  called  to  account  for  neglecting  to  consider  the 
probable  consequences  of  their  policy.  If  officiab  were  some- 
times made  similarly  responsible  for  their  errors,  it  might  do 
something  to  freshen  up  that  stagnant  atmosphere  of  complacent 
routine,  which  is  and  always  has  been  the  most  marked  char- 
acteristic of  government  departments. 

(ii)  Trial  by  Peers. 

I  havTaTready 'said' something  of  the  origin  of  trial  by  peers. 
We  have  seen  that  in  the  eleventh  and  twelfth  centuries  the  ex- 
pression was  used,  in  quite  an  untechnical  sense,  to  mean  trial 
by  a  court  of  the  old  type,  in  which  all  the  suitors  were  judges, 
and  in  which  the  inferiors  of  the  person  to  be  judged  could  not 
be  among  the  suitors.^  At  this  point  I  must  say  something, 
firstly  of  the  development  of  the^principle  of  trial  by  peers,  and 
the  limitations  upon  the  sphere  of  Its  application  ;  andsecbndly 
of  the  modes  in  which  such  a  trial  is  conducted. 

^  Above  59-60. 
VOL.  I.— 25 
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The  development  of  and  the  liffUtatums  upon  the  principle  of 
tri4il  by  peers. 

The  history  of  the  development  of  this  principle  in  England 
is  curious.  It  came  to  have  two  entirely  different  meanings  ac- 
cording as  it  was  applied  to  commoners  or  to  peers. 

As  applied  to  commoners  it  very  soon  came  to  be  confused 
with  trial  by  lurv.  In  Edward  I.'s  reign,  as  we  have  seen.^  it 
^as  considered  that  the  principle  was  complied  with  if,  on  the 
trial  of  a  knight,  the  petty  jury  was  composed  of  knights ;  and 
even  this  condition  was  soon  lost  sight  of.  Later  lawyers  had 
no  hesitation  in  identifying  trial  by  any  jury  with  trial  by  peers ; 
and  no  doubt  they  were  the  more  willing  to  do  so  because,  in 
this  way,  trial  by  jury  could  be  connected  with  Magna  Carta.^ 
Even  Hale  could  deny  that  the  most  striking  instance  of  the 
survival  of  the  principle — the  trial  of  a  peer  accused  of  treason  or 
felony  by  the  whole  House  of  Lords — was  a  judicum  parium, 
and  could  lament  that  in  such  a  case  '*  the  party  has  lost  that 
trial  that  the  law  of  the  land  and  Magna  Carta  so  much  assert, 
the  legale  judicium  pa^rium  suorum." ' 

As  applied  tp  pe^^  ^^he  principle  has  had  a  more  vari^ated 
history.  It  was  only  gradually  reduced  to  precision  as,  firstly 
the  cases  in  which,  and  secondly  the  persons  to  which,  it  was  ap- 
plicable, were  ascertained. 

{d)  It  is  probable  that,  when  the  king's  court  was  chiefly  a 
court  for  great  men  and  great  causes,  there  was  no  veiy  pressing 
need  to  define  or  even  to  emphasize  the  principle,  as  some  of  the 
magnates  would  generally  form  a  part  of  the  court.^  But,  when 
the  common  law  courts  presided  over  by  professional  lawyers  be- 
gan to  absorb  the  judicial  business  of  the  state,  and  when  the 
professional  judges  came  to  be  regarded  as  the  court,*  the  need 
for  emphasis  and  definition  began  ;  and  it  came  to  be  the  more 
pressing  as,  both  the  proceedings  against  John  in  the  court  of  the 
king  of  France,^  and  the  thirty-ninth  clause  of  Magna  Carta,*  had, 
so  to  speak,  advertised  the  principle.  The  reason  for  and  the 
definition  of  the  scope  of  the  principle  suggested  by^cactcai  are  the 
b^innings  of  its  limitation  within  its  modem  limits.  He  justified 
the  principle  on  the  ground  that  no  man  can  ^^  jljrigr  «r?  »''°  ^°^ 
case.  If  therefore  the  king  is  taking  legal  proceedingj^against 
his  vassal  he.  cannot  judgc^  nor  can  his  judges^,  because  they 

>  Above  324,  336  n.  8.  « Vol.  ii  Bk.  iii  c.  2. 

'  Jurisdiction  of  the  House  of  Lords  88. 

*  On  this  subject  the  best  authority  is  now  L.  W.  Vernon  Harcourt's  book  on 
His  Grace  the  Steward  and  Trial  by  Peers. 
'  Harcourt,  op.  cit.  211. 
'  Magna  Carta  Commemoration  Essays  88^. 
'  Harcourt,  op.  cit.  chap.  viii.  «  Above  59. 
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represent  ^im.  But,  in  order  that  serious  misdeeds  may  not  go 
uTiy uiilaheor"  curia  et  pares  judicabunt"  ^  And  this  reason  for 
allowing  th6^**  curia  et  pares  "  to  judge,  namely  that  serious  mis- 
deeds may  not  go  unpunished,  is  made  to  limit  the  application  of 

the  maxim.  ^jL^toriA  j^  app^*^d  ffir^^y^ilQ  Jth?*^  -S^^^^^  ^CSPS^ 
which  involvetforf^i^ure^nd  cgpital  ounishmentA    This  sugges- 

tion,  tentatively  put  forward  by  Bracton,  is  stated  as  settled  law 

by  Fleta '  and  Britton.^     But  this  limitation  of  the  principle  was 

not  altogether  to  the  taste  of  the  magnates.     Jn  i  3jJ  i^^tihgjjgro- 

cured^^passing^^ 

peer  or  ornciaL  by  reason  of  matters  touching  his  office  or  for 


in  proceedings  taken  against  peers  who  were  accountants  to  the 
crown. ^  The  judges  protested  against  this  statute,*  aqd  it  was 
repealed'  in  the  pe^t  !^arliament^  A  statute  of  1441  recognized' 
♦jl?^  ^'h^  prinfiipto^^f  trial  by  peers  was  confined^lo*  accusalioiis^bf 
^^^rg'^iifilT^^'^^OnFT  ^  and  iii  1471  Littleton  ruled  that  it  appH^ 
only  to  proceedings  begun  byHfl3icf iinen^  and  not  io  "criminal 
appeals.* 

(d)  Wftfen  it  was  the  custom  to  bring  great  men  and  serious 
offences  against  the  state  to  trial  in  Farliament,^^  no  definition 
was  possible  of  the  classes  of  persons  to  whom  the  principle  was 
applicable.  The  growing  distinction  of  the  status  of  the  peerage 
made  this  definition  possible.  ^^  This  is  brought  out  by  the  case 
of  Simon  de  Bereford  in  1331.  He  was  accused  of  being  impli- 
cated in  the  treasons  of  Mortimer,  and,  at  Edward  IIL's  request, 
was  brought  up  for  trial  before  the  House  of  Lords.     The  House 

^  **  Et  tunc  videndum  quis  possit  ek  debeat  judicare,  et  sciendum  quod  non  ipse 
ttx,  quia  sic  esset  in  querela  propria  actor  et  judex,  in  judicio  vitae  membrorum  et 
esdiaeredationis,  ^uod  quidem  non  esset,  si  querela  esset  aliorum.  Item  justitiarit  ? 
non,  cum  in  judiciis  personam  domini  regis,  cuius  vices  gerit,  representet.  Quis 
ergo  judicabit  ?  videtur,  sine  prsjudido  melioris  sententiae,  quod  curia  et  pares 
judicabunt,  ne  maleficia  remaneant  impunita,  et  roaxime  ubi  periculum  vitae  fuerit, 
et  membrorum  vel  exhaeredationis,  cum  ipse  rex  pars  actrix  esse  debeat  in  judicio,*' 
f.  119,  H9  b. 

>  '*  Si  aukem  levis  fuerit  transgretsio  quae  poenam  infligat  pecuniariam  tantum 
et  levem  bene  possunt  justitiarii  sine  paribus  judicare,*'  f.  X19  b ;  then  he  goes  on 
to  say  that  if  the  trans^essio  is  '*  gravis  et  proxima  exheredationi,**  '*  ibi  debent 
pares  justitiariis  associan  " — a  suggestion  which  may,  as  Harcourt  points  out  op. 
cit.  287  n.  a,  have  given  rise  to  the  practice  of  inserting  the  names  of  peers  in  the 
commissions  of  Oyer  and  Terminer,  above  274,  280. 

'1.21,11.  *i  ro2. 

'  15  Edward  III.  St.  i ;  Harcourt,  op.  cit.  343-344 ;  Pike,  House  of  Lords  194- 

197- 

'  R.P.  ii  131, 15  Ed.  III.  no.  42. 

7  15  Edward  III.  St.  2 ;  Harcourt  op.  cit.  344 ;  R.P.  ii  139,  17  Ed.  Ill,  no.  23 ; 
cf.  Rymer,  Foedera  v  282. 

8  20  Henry  VI.  c.  9.  »  Y.B.  10  Ed.  IV.  Pasch.  pL  17^ 
w  Above  354,  378.  "  Above  357-35S- 
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consented  to  try  him  on  account  of  the  enormity  of  his  crimes  ; 
but  it  protested  that,  "  although  the  peers,  as  judges  of  Parlia- 
ment, have  taken  upon  them  ...  to  make  and  render  the  said 
judgment  yet  the  peers  that  now  are  or  shall  be  in  time  to  come, 
are  not  bound  or  charged  to  give  judgment  upbn  others  than 
peers."  ^  But  the  practice  was  still  uncertain ;  and  nothing  con- 
tributed more  to  prevent  it  becoming  certain  than  the  political 
use  which  was  made  in  Richard  II.'s  reign  of  criminal  appeals  in 
Parliament^  Each  party  in  turn  accused  the  leaders  of  the  party 
opposed  to  them  of  treason,  whether  they  were  peers  or  not 
llie  Act  of  1399'  eliminated  this  cause  of  confusion,  and 
helped  to  establish  the  principles,  firstly  that  such  appeals  were 
not  to  be  tried  by  the  House,  and  secondly  that  the  only  persons 
who  were  entitled  to  be  so  tried  were  peers.  The  statute  of 
1441,^  probably  enacted  because  of  the  trial  of  the  Duchess 
of  Gloucester  for  witchcraft  before  an  ecclesiastical  tribunal,^ 
extended  the  privilege  of  trial  by  peers  as  thus  defined  to 
peeresses. 

TAe  moi^ULiXiwhich  a  trial  by  peers  is  conducted. 

Th^^g^ident^the  court  by  which  a  peer  is  tried  by  his  peers 
for  treasonOTTeiony  is  the  Lord  High  Steward.  He  was  one  of 
those  great  officers  of  the  household  in  the  <:burts  of  the  feudal 
potentates  of  the  tenth  and  eleventh  centuries,  who  became  heredi- 
tary dignitaries  in  the  thirteenth  and  fourteenth  centuries.*  In 
that  capacity  he  was,  together  with  such  officials  as  the  Constable 
and  the  Marshal,  a  leader  of  the  feudal  nobility ;  and,  as  the  feudal 
nobility  in  the  fourteenth  century  led  the  Parliamentary  opposi- 
tion to  the  crown,  these  great  officials  naturally  play  a  great  part 
in  tracts  like  the  Modus  Tenendi  Parliamentum,  which  magnify 
the  importance  of  Parliament  in  the  state.^  Probably  the  con- 
nection between  the  Lord  High  Steward  and  trial  by  peers  will 
be  best  explained  by  the  analogy  of  the  ordinary  manor.  Just 
as  the  Lord's  Steward  kept  the  courts  to  which  his  tenants  owed 
suit,  so  the  Steward  of  England  kept  the  court  to  which  the  peers 
of  England  owed  suit,  and  in  which  they  were  tried  by  dieir 
peers.  Whether  this  explanation  is  correct  or  not,  it  is  certain 
that,  in  the  fifteenth  century,  the  Lord  High  Steward  is  the 
official  who  presides  at  the  trial  of  a  peer  accused  of  treasop  or 

1  Pike,  House  of  Lords  x86 ;  R.P.  it  53-54,  4  Ed.  III.  no.  26 ;  this  case  was  in 
1681  made  a  precedent  for  refusing  to  tr^  a  commoner  impeached  of  treasoo,  Case 
of  Fitzharris  8  S.T.  223;  Bl.  Comm.  iv  256-257;  but  Uiis  was  contrary  to  the 
opinion  of  Selden,  Judicature  in  Parliament,  Works  iii  1589,  and  is  not  now  regarded 
as  good  law,  Erskine  May,  op.  cit.  588  n.  3. 

•  Above  378-379.  •  Above  379. 

*  20  Henry  VI.  c.  9.  *  Harcourt^  op.  dL  380-381.  •  Ibid  Pt.  I. 
^  Ibid  X47 ;  for  another  tract  which  magnifies  the  office  see  ibid  148-151. 
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felonyLuaiuL  as  we  have  seen,  he  presides  whether  he  isundicted 
Qt  impeached.r> 

^j^ut^^mnri^  «"  whirh  the  trial  is  conduct£d.„axul.*the  posi- 
tion of  the  Lord  High  Steward,  are  very  different  according  as 
Parliament  is  or  is  not  in  session. 

'arliament  is  in  session  all  the  peers  are  the  judges,  and 
the  question  of  guilty  or  not  guilty  is  decided  by  a  majority  of 
votes.'  It  wouldseem  that  in  the  eighteenth  century,  if  not 
earlier,  the  House  could  act,  even  though  no  Lord  High  Steward 
had  been  appointed' — again  we  see  the  tendency  to  eliminate 
the  crown  from  any  participation  in  the  judgments  of  the  House.^ 
Thus  a  trial  before  the  whole  House  is  the  nearest  modem  ap- 
proach to  the  old  judicium  parium.  It  is  not  quite  the  same 
thing  as  the  old  judicium  parium  because,  in  earlier  days,  this 
judicium  was  merely  a  sentence  as  to  how  the  proof  should  be 
made,  whereas  in  the  modem  trial  by  peers  each  peer  decides  on 
the  evidence  as  to  the  guilt  or  innocence  of  the  accused/  But  it 
would  be  true  to  say  that  it  is  the  old  judicium  parium  modified 
by  the  modern  conception  of  a  trial. 

Parliament  jsjiot  in  session  the  Lord  High  Stewai^  tries 
the  accusea  oy  a  lurv^t  peers.  His  position  in  relation  to  mis 
jury  18  exactly  the  same  as  the  position  of  any  other  judge  in 
relation  to  a  jury.  He  directs  them  as  to  the  law^  and  they  must 
find  the  accused  guilty  of  not  guilty  in  accoraance  with  the  Tacts 
and  with  his  direction  as  to  the  law.  Like  any  other  jury  they 
must  pive  a  unanimous  verdict  Exactly  when  or  why  this 
procedure  was  devised  is  a  matter  of  controversy.  There  is  a 
case  in  which  it  was  used  in  141 5,^  and  it  emerged  again  in  1499.^ 
A  Year  Book  report  of  1400  puts  it  back  still  earlier ;  ®  but,  as 
the  House  of  Lords  reported  in  1690,^^  there  are  many  difficulties 
in  accepting  the  tale  told  by  this  Year  Book.  Harcourt  thought 
that  the  Year  Book  report  was  forged  to  supply  a  precedent  for 

^  Above  379  n.  7.  •  Foster,  Crown  Law  143. 

'Ibid  Z43,  X48, 149;  Case  of  Ferrers  (1760)  19  S.T.  586;  it  is  true  that  in  the 
coinmission  the  old  form  is  followed  and  tne  presence  of  the  Steward  is  stated  to  be 
required — *'  cujas  presentia  in  hac  parte  requintur ;  **  but  Foster  treats  this  as  proving 
**  no  more  than  that  the  Great  Seal  having  no  authority  to  vary  in  point  of  fi^,  hath 
from  time  to  time  very  prudently  followed  ancient  precedents,**  op.  cit  148. 

*  Above  371,  383.  *  Pike,  House  or  Lords  174. 

'Coke,  Third  Instit.  28-31;  but  each  peer  gives  his  verdict  individually^ 
ibid  30.  '^^ 

^Harcourt,  op.  cit.  379.  ^  Ibid  429-^32. 

»  y.B.  I  Hy.  IV.  Mich.  pi.  x 

>*  Hist.  MSS.  Com.  Twelfth  Rep.  App.  Pt  VI.  407-4x8  no.  204 ;  the  committee 
reported  that  peers  should  only  be  judged  in  full  Parliament — **  There  is  a  Year 
Book  in  the  time  of  Hen.  IV.  which  gives  circumstances  to  the  trial  of  peers  out  of 
Parliament,  but  the  records  of  that  time  falsify  the  book ;  **  and  to  this  the  House 
agreed. 
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the  trial  of  the  Earl  of  Warwick  in  this  way  in  1490*^  But  there 
are  ditficuities  in  the  way  of  this  suggestion  which  he  by  no 
means  meets.^  Possibly  this  procedure  grew  up  so  to  speak 
naturally.  The  Lord  High  Steward. was  obviously  the  official  to 
preside  at  the  trial  of  a  peer.  A  trial  by  a  jury  of  peers  was 
certainly  a  trial  by  peers.  There  is  some  reason  to  think  that, 
when  the  practice  on  these  matters  was  still  unfixed,  such  a  trial 
would  have  been  accepted  as  regular.'  So  soon  as  Parliaments 
became  infrequent,  it  became  obvious  that  some  provision  for  the 
trial  of  peers  must  be  made  ;  and  a  trial  by  a  procedure  of  this 
sort  was  the  obvious  expedient  Whatever  may  have  been  its 
origin,  the  j;u,<f<'""^  tQ  try  peers  in  tiie^court  of  the  Lord  High 
Steward  Bya  Jury  of  peers  was  finally  established  by'^the  pre- 
ceaent  oi  1499. 

A  trial  in  this  court,  as  compared  with  a  trial  before  the 
whole  House  of  Lords,  ^ave  flie  crown  the  obvious  advantage 
thatitiio^  ?elect  the  jury.  Full  advantage  was  taken  of  this 
in  the  state  trials  of  the  sixteenthjand  seventeenth  centuries.  On 
thataccount  the  H^^f^fi  n^  T  r>rHc  fffi^med  inclined  to  question"tbe 
legality  ]tf  gji^v*  <'«^'al*'  ^'"^  T/vy^'g  but  nothing  came  of  this  sug- 
g^tion;  and,  instead,  the  constitution  of  the  court  was  reformed. 
It  was  enacted  in  1695-1696^  that,  on  a  trial  for  treason  or  mis- 
prision of  treason,  all  peers  who  had  a  right  to  vote  should  be 
summoned  at  least  twenty  days  before  the  trial. 

Whether  the  trial  is  before  the  whole  House  or  in  the  court 
of  the  Lord  High  Steward,  a  true  bill  is  found  by  the  6^£gnd  jury, 
and  the  indictment  is  removed  to  the  appropriate  court  by  writ 
of  cSrtlorarT' 

(iii)  ITie  Criminal  appeal  Act  I^i27-* 

We  have  seen  that  under  this  Act  the  House  can  hear  appeals 

fromjtSe  court  of  Criminal  Appeal  it  the  certificate^of  the  attorney- 
general  is.pbtained  that  the  case  ''^invoIves  a  pomi  01  law  m  ex- 
ceptional public  importance,"  ahSr  that  itls  'des!'rabre''ifl  tite  public 

^  Op.  cit.  chap.  xii. 

'See  Pike's  review  of  Harcourt*s  book  L.Q.R.  xxiii  442;  and  Haroourt's  reply, 
L.Q.R.  xxiv  43. 

'  The  petition  praying  for  the  reversal  of  the  judgment  against  Haida,  Ead  of 
Carlisle,  complained  that  he  was  not  "  atteint  par  inquest  de  ses  piers,"  Harcooft, 
op.  dt.  334 ;  and  see  ibid  p.  302. 

*  For  the  use  sometimes  made  at  the  end  of  the  fifteenth  century  of  the  court  of 
the  Constable  and  Marshal  see  Harcourt,  op.  cit.  chap,  xl ;  below  575. 

*  Hist  MSS.  Com.  Twelfth  Rep.  App.  Pt.  VI.  417-4x8,  no.  204. 

*  7,  8  William  III.  c.  3. 

^  Stephen,  H.C.L.  i  165.  The  last  instance  of  the  trial  of  a  peer  by  the  House 
of  Lords  IS  that  of  Earl  Russell  for  bigamy  [190 z]  A.C.  446;  the  last  instance  of  a 
trial  in  the  court  of  the  Lord  Htgh  Steward  is  that  of  Lord  Delameie  for  treason  in 
1686,  II  S.T.  510. 

»  7  Edward  VII.  c.  23  §  i  (6). 
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interest  that  a  further  appeal  should  be  brought" '  If  the  House 
allows  an  &PU&1  a^lTTSl  SlA  order  of  the  court  of  Criminal  Appeal 
qugfihing  a  conviction,  the  effect  is  to  restore  the  original  convic- 
tion/     In  this  respect  th^  allowing 


against  an  order  ot  the  court  of  Criminal  Appeal  resembles^the 
reversal  of  a  judgment  on  .j^^yrit  of^ercO''. 

(3)  Jurisdiction  in  Cases  of  Privilege. 

We  must  consider  in  the  first  place  the  extent  of  the  juris- 
diction which  the  House  possesses  by  virtue  of^  its  privileges,  and 
in  the  second  place  the  relafibn  ot  tRIs  Turisdictibn  to  that  exer- 
cised  Dy  the  ordinary  courts  of  law. 


TAg  extent  of  this  jurisdiction. 

The  Lords  have  by  tiieir^privileges  jurisdiction  jn_three  classes 
of  cases,     (i)  They  can  fine  arid  imprison  for  a  definite  term  for 

npt*     What  the  Hnnge  will"  aHhiffge^l-n'  T>e  a  coritenipt  IS 


cgntempt'  What  theJHpy^g  lyjH  gHjugge  In  he  a  contempt 
\vithin  its  own  discretion.  In  the  seventeenth  and  eighteenth 
centuries  the  Lords  pushed  this  jurisdiction  to  its  most  extreme 
limits.*  They  punished  "  libels  and  slander,  not  only  against 
the  House  of  Lords  collectively,  but  against  every  Lord  individu- 
ally ;  and  not  only  when  the  libel  and  slander  related  to  the 
actual  exercise  of  their  legislative,  judicial,  or  consultative 
functions,  but  when  it  was  foreign  to  such  exercise."  *  The  dis- 
tinction drawn  by  Hai^rave  in  this  passage  is  now  the  distinc- 
tion observed.*  (ii)  The  House  of  Lords  can  decide  on  the 
effect  or  the  validity  of  the  creation'^f  a  new 'peerage^^B^^ 
crown,  .JThus   in    171 1    it   decided  that  the  acquisition  oT  an 

^  Above  2x8. 

^  R.  V.  Ball  [xgzz]  A.C.  at  pp.  74-76 ;  and  see  ibid  at  p.  70  ti.  i. 

'  If  the  prisoner  is  not  committed  for  a  definite  term  he  will  probably  be  released 
by  a  prorogation,  6  S.T.  1296 ;  cf.  Stockdale  v.  Hansard  (1839)  9  A.  and  £.  127 ; 
the  Commons  cannot  commit  for  a  definite  term,  and  have  not  fined  since  z666. 

*  See  Floyd's  Case  (i6ax),  Hargrave's  Preface  xvi-xix ;  Blunt's  Case  (i^ai),  and 
Morley's  Case  (1623),  Hargrave,  Jurisconsult  Exerdtations,  i  284 ;  Cases  of  ritton 
and  Carr  (1667),  Hargrave*s  Preface  xcix,  c ;  Hist.  MSS.  Com.  Eighth  Rep.  App.  zoi 
no.  14, 102  no.  29;  it  was  settled  in  1690  that  privilege  could  not  be  claimed  against 
the  jurisdiction  exercised  under  the  Articles  of  War,  ibid  Thirteenth  Rep.  App.  Pt. 
V.  93  no.  285. 

*  Hargrave,  Jurisconsult  Exercitations  i  289 ;  see  the  list  of  cases  printed  in 
Stockdale  v.,Hansard  (1839)  9  A.  and  £.  at  p.  za  ;  a  good  illustration  will  be  found  in 
a  case  of  Z698  noted  in  LutterelPs  Diary  iv  369—'*  Yesteiday  the  Lords  heard  a  case 
about  a  breach  of  privilege  committed  against  the  Earl  of  Northampton  l^  breaking 
into  his  fishery,  which  the  Earl  of  Peterborough's  son  claimed  a  right  to.*^ 

*  For  a  similar  rule  as  to  contempts  of  other  court?  see  M<Leod  v.  St.  Aubyn, 
[X899]  A.C  at  p.  56Z,  where  Lord  Mocris  pointed  out  that  this  ipower  **  is  not  to  be 
used  for  the  vindication  of  the  judge  as  a  person.  .  .  .  Committal  for  contempt  of 
court  is  a  weapon  to  be  used  sparingly,  and  always  with  reference  to  the  interests  of 
the  administration  of  justice ;  '*  as  late  as  Z799  (R.  v.  Flower  8  T.R.  3Z4)  a  person 
was  committed  for  publt^ing  a  libel  on  a  member  of  the  House. 
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Engltafa  peerage  did  not  entitle  a  Scotcfa  peer  to  a  seaL  In  1782 
it  reversed  Aat  decision.  In  1856  it  decided  that  a  life  peer 
coald  not  sit  in  the  Hoose.^  (iii)  If  ^ere  is  a  disput^  clattn 
to  an  ol^  peerafj[e  the  Lords  can  deqdc  as  between  the  claimants 
if^  and  only  if,  the  matter  ia^jefccr^  to  them  by  the  crown- 
Holt,  C.J.,  in  the  case  of  JL  v.  KnoUys^  declined  to  pay  any 
attention  to  an  adjudication  of  the  Lords  upon  a  question  of  this 
kind,  because  the  matter  had  not  been  referred  to  them  by  the 
crown.  The  decision  was  questioned  by  the  Lords  at  the  time  ; 
but  in  the  ddnte  on  the  Wensleydale  Peerage  Case  in  1856 
Lord  Campbell  admitted  its  justice.'  Such  cases  are  now  usually 
referred  by  the  crown  to  the  House  of  Lords ;  but  this  was  not 
necessarily  the  case  at  earlier  periods  in  our  history.  Th^  were 
referred  sometimes  to  the  Council/  sometimes  to  the  Council 
and  judges/  sometimes  to  the  Mardial  *  because,  as  we  shall  see, 
the  court  of  the  Constable  and  Marshal  was  concerned  among 
other  things  with  pedigrees  and  the  right  to  bear  arms.^  .XfeS. 
House  of  Lords  jiL  deciding  these  cases  is  not  bound  by  its  own 
decisions^f.  It  must  try  each  case  on  its  merits  according  to  the 
best  historical  evidence  available  to  it  Some  modern  historians, 
forgetting  that  the  state  of  historical  knowledge  varies  with  each 
succeeding  ^e,  and  that  historical  theory  is  subject  to  infinitely 
wider  variations,  have  subjected  many  of  the  past  decisions  of 
the  Lords  to  a  good  deal  of  unmerited  ridicule^ 

Tlu  relation  of  privilege  to  the  law. 

Privileges  of  Parliam«it  confer  upon  each  House  of  ParUa- 
ment  the  rights  and  powers  essential  to  its  efficiency ;  and  it  is 
for  this  reason  that,  in  the  seventeenth  century,  each  House 
found  it  necessary  to  guard  them  jealously,  and  to  assert  them 
boldly.  But,  after  1688,  when  the  battle  for  the  constitution 
had  been  won,  Parliament  showed  a  tendency  to  extend  and  to 
use  its  privileges  in  a  fashion  almost  as  arbitrary  as  the  king  had 
used  his  prerogative  This  arbitrary  conduct  soon  brought  to 
the  front  the  question  of  relation  of  privilege  to  the  law.  And, 
in  dealing  with  this  question,  the  courts  had  verj-  few  precedents 

^  Anson,  Faiiiament  219. 

'  (1694)  X  Ld.  Ra3nn.  xo ;  Holt  declined  to  give  to  a  committee  of  the  Lords  the 
reasons  for  bis  decision ;  there  was  talk  of  a  committal, "  which  vanished  in  smoke," 
ibid  at  p.  x8. 

'  Hansard  9x1  329. 

^  Pike,  House  of  Lords  130— ^e  Fits  Walter  Case  (1669). 

'  Dasent  xix  357-358  (1590)— claim  to  the  barony  of  Pow3r8 ;  cf.  Nicolas  iii  524- 
336  (X438)— earldom  of  Salisbnry. 

"  S.P.  Dom.  X666-X667,  477,  clsoodx  106 — claim  to  the  barony  of  Dudley. 

^  Bekyw  578-580. 

'  St.  John  Peerage  Claim  [19x5]  A.C.  at  pp.  308-3091  3x4. 
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on  which  they  could  rely.  In  the  Middle  Ages  the  judges  had 
declined  to  give  opinions  on  questions  of  privilege ;  ^  and  the 
decisions  given  by  the  Stuart  judges,  even  when  they  could  be 
defended,  were  for  obvious  reasons  suspected  after  the  Revolu- 
tion. The  problem  was  therefore  a  new  one ;  and  that  it  was 
boldly  faced  was  due  mainly  to  Holt,  C  J.  We  have  seen  that 
in  1694,  in  the  case  of  R.  v.  Knollys}  he  set  his  face  against  the 
claim  of  the  House  of  Lords  to  extend  its  own  privileges  at  its 
will  and  pleasure ;  and  in  Ashby  v.  WhiU '  and  the  subsequent 
proceedings  arising  out  of  that  case,^  he  opposed  a  similar  claim 
by  the  House  of  Commons.  Of  these  cases  I  shall  speak  more 
at  length  in  a  later  volume.^  Here  it  will  be  sufficient  to  indicate 
the  manner  in  which  these  decisions,  and  other  decisions  of  the 
eighteenth  and  nineteenth  centuries,  have  defined  the  relation  of 
privilege  to  the  law.  It  is  a  subject  not  altogether  free  from 
obscurity ;  for,  as  Erskine  May  says,*  "  the  precedents  of  Parlia- 
ment are  contradictory,  the  opinions  and  decisions  of  judges  have 
differed,  and  the  most  learned  and  experienced  men  of  the 
present  day  are  not  agreed"  Nevertheless  I  think  that  the 
cases,  when  properly  understood,  lay  down  a  fairly  clear  rule. 

There  are  two  maxims  or  principles  which  govern  this  sub- 
ject The  first  tells  us  that  "  Ppvilege  of  Parliament  is  part  of 
the  law  of  the  lai^d,; "  the  second  that  "Each  Hoqs^  is  the  ludSfe 
of  it^"tyy!i  priyjlegfia>"  Now  at  first  sight  it  may  seem  that 
these  maxims  are  contradictory.  If  privilege  of  Parliament  is 
part  of  the  law  of  the  land  Itslneaning  and  extent  must  be  in- 
terpreted by  the  courts,  just  like  any  other  part  of  the  law  ;  and 
therefore  neither  House  can  add  to  its  privileges  by  its  own 
resolution,  any  more  than  it  can  add  to  any  other  part  of  the  law 
by  such  a  resolution.  On  the  other  hand  if  it  is  true  that  each 
House  is  the  sole  judge  of  its  own  privileges,  it  might  seem  that 
each  House  was  the  sole  judge  as  to  whether  or  no  it  had  got  a 
privilege,  and  so  could  add  to  its  privil^es  by  its  own  resolution. 
This  apparent  contradiction  is  solved  if  the  proper  application 
of  these  two  maxims  is  attended  to.  The  first  maxim  applies  to 
cases  like  Ashby  v.  White'^  and  J^iock^l^  v.  Hansard^  in  whjch 
the  question  at  issufiLWas  th<^1ffxistffnce^f  a  prjvileg^  claimed  by 
tHe  House.  This  is  a  matfef "SfTaw  which  the  courts  must 
decide,  without  paying  any  attention  to  a  resolution  of  the 
House  on  the  subject     The  second  maxim  applies  to  cases  like 


1  Vol.  ii  Bk.  ill  c.  5.  •  I  Ld.  Raym.  lo. 

'  (1704)  2  Ld.  Raym.  938.  *  R.  v.  Paty  (1705)  2  Ld.  Raym.  1105. 

*  Bk.  iv  Pt  I.  c.  6.  '  Pariiamentary  Practice  126. 

^  (1704)  2  Ld.  Raym.  938.  '  (1839)  9  A.  and  E.  i. 
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that  of  the  Sheriff  of  Middlesex^  and  BradUuigk  v.  Gassit^  j^ 
which  an  attempt  was  niade  to  questioiL  not  the  existence,  but 
the^odey  user  of  an  undoubted  privilege.  On  this  matter  the 
courEswjIl  not  in  terfei:e.  because  eachJHpy^  ia~  the  .solc^dge  of 
Ae  question  whether,  when,  or  how  it  will  use  one  of  its  un- 
dqubted[  privilegesL"  '"  """*" 

1  (1840)  II  A.  and  £.  273.  >  (1884)  12  Q.B.D.  271. 


(V. 
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CHAPTER  V 

THE  COURT  OF  CHANCERY 

N  this  chapter  I  shall  deal  firstly  with  the  history  of  the  court 
of  Chancery,  and  secondly  with  the  jurisdiction  exercised  both 
by  the  court  of  Chancery  and  by  the  Chancellor. 

I.  The  History  of  the  Court 


I  shall  deal  with  the  history  of  the  court  of  Chancery  under 
the  following  heads :  the  growth  of  the  court ;  the  organization 
of  the  court ;  the  defects  in  the  organization  of  the  court,  and  its 
reorganization  in  the  nineteenth  century. 

The  Growth  of  the  Court 

We  have  seen  that  under  the  Norman  and  Angevin  kings  the 
Chancery  was  a  secretarial  bureau,  and  that  the  Chancellor  was 
the  secretary  of  state  for  all  departments.^  Naturally  the  con- 
nection of  the  Chancellor  and  the  Chancery  with  the  Curia  Regis 
— the  governing  body  of  the  kingdom — was  close.  The  Chan- 
cellor, as  Professor  Tout  has  said,  was  "  the  king's  natural  pria^ 
minister."*  The  beginnings  of  the  separation  of  the  Chancery 
from  the  Curia  Regis,  and  its  organization  as  a  department  of 
state  as  distinct  as  the  department  of  the  Exchequer,  must  be 
dated  from  the  year  1238.  In  that  year  Henry  HI.  dispensed 
with  baronial  chancellors  holding  the  office  for  life,  and  took  the 
office  into  his  own  hands.  For  some  years  after  that  date  there 
was  a  rapid  succession  of  officials  who  held  the  seal,  but  whose 
claim  to  the  title  of  Chancellor  is  doubtful'  The  barons  some- 
times protested,  but,  even  after  they  had  got  the  upper  hand  in 
1258,  no  attempt  was  made  to  create  a  Chancellor  of  the  old 

*  Above  37. 

*  *'  The  Chancery  wai  of  course  the  great  secretarial  department,  the  office  of 
state,  and  its  head,  the  chancellor,  was  not  merely  a  supreme  judge,  like  the  modem 
lord  chancellor,  but  the  king's  natural  prime  minister,*^  Place  of  Edward  II.  in  Eng- 
lish History  58. 

>  Ibid  58,  59 ;  Dibben,  Chancellor  and  Keeper  of  the  Seal  under  Henry  III. 
E.H.^  xxvii  39. 
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type  for  life.  The  system  by  which  the  king  took  the  profits  of 
the  seal,  and  paid  the  Chancellor  a  fixed  fee  for  the  maintenance 
of  a  body  of  clerks  was  continued  ;  ^  and  though  the  terms  upon 
which  Edward  I/s  great  Chancellor,  Robert  Bumell,  held  his 
ofHce  show  a  reversion  to  the  old  type  of  Chancellor,  the  experi- 
ment was  not  again  repeated.  His  successor — Langton — was  a 
Chancery  clerk  who  did  not  take  the  profits  of  the  seal,  and  was 
paid  his  fixed  fee.  Except  for  a  very  few  years  in  Edward  II.'s 
reign,  this  arrangement  was  afterwards  adhered  to,^  and  by  the 
end  of  that  reign  the  profits  of  the  seal  were  accounted  for  at  the 
Exchequer.*  The  result  was  that  "the  Chancellor,  though  still 
a  court  official  following  the  king,  had  a  staff  of  his  own  entirely 
separate  from  the  chaplains  and  clerks  of  the  household.  The 
clerks  of  the  Chancery,  living  with  their  chief  a  self-contained 
and  semi-independent  coll^iate  life  .  .  .  soon  developed  a  de- 
partmental tradition  and  esprit  de  corps  that  b^an  to  rival  the 
strong  corporate  feeling  of  the  Exchequer  officials."  * 

But  the  Chancellor  was  destined  to  become  something  very 
much  more  than  a  mere  departmental  chief.  Though  a  '*  salaried 
officer  of  limited  powers  and  tenure  of  office  **  had  been  substi- 
tuted for  "  the  old  type  of  irresponsible  magnate,''  yet  this  officer 
was  bound  to  become  an  important  official  in  the  state  because 
he  kept  the  Great  Seal.^  It  is,  in  fact,  the  Chancellor's  position 
as  Keeper  of  the  Great  Seal  which  puts  him  at  the  head  of  the 
English  legal  system,  and  makes  him  the  legal  centre  of  the  con- 
stitution. 

We  have  seen  that  the  English  legal  system  had  become  a 
system  of  royal  justice.  This  royal  justice  must  be  called  into 
action  by  original  writs  which  must  be  sealed  by  the  Chancellor  ; 
and  so,  as  Lambard  says,  the  Chancery  is  **  the  forge  or  shop  of 
all  originalls."*  In  the  same  way  all  important  government  acts 
— treaties  with  foreign  states,  the  assembly  of  Parliament,  royal 
grants — must  pass  the  seal,  and  must  therefore  come  under  his 
review.  Applicants  for  justice  in  the  courts  of  common  law, 
petitioners  to  the  king,  to  the  Council,  or  to  Parliament,  will 
sooner  or  later  come  to  the  Chancery  either  for  an  original  writ, 
or  to  obtain  the  execution  of  the  answer  endorsed  upon  their 


'  E.H.R.  xxvii  51.  'Tout,  op.  cit  60,  181-183. 

t  «<  When  the  profits  of  the  seal  were  accounted  for  in  the  Exchequer,  Uie 
Chancery  sheds  the  last  vestiges  of  its  original  position  as  a  dependent  office  of  the 
court,  and  stands  forth  in  its  later  character  as  a  self-sufficing  office  of  state,**  ibid 
z86. 

*  Ibid  59-60.  »  E.H.R,  xxvii  51. 

'  Archeion  (Ed.  1635)  58.  Writs  which  began  a  legal  proceeding  were  called 
*'  original."  Those  which  were  issued  in  the  course  of  a  legal  proceeding  were 
called  "judicial." 
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petition.  The  Chancellor  and  the  Chancery  are  thus  in  direct 
connexion  with  all  parts  of  the  constitution.^  This  accounts  for 
the  extraordinary  range  and  variety  of  the  Chancellor's  dutiea 
Of  their  range  and  variety  Bentham's  critical  summary  will  give 
us  the  best  idea.^  He  is  ''(i)  a  single  judge  controlling  in  civil 
matters  the  several  jurisdictions  of  the  twelve  great  judges. 
(2)  A  necessary  member  of  the  Cabinet,  the  chief  and  most 
constant  advisor  of  the  king  in  all  matters  of  law.  (3)  The 
perpetual  president  of  the  highest  of  the  two  houses  of  legislature. 
(4)  The  absolute  proprietor  of  a  prodigious  mass  of  ecclesiastical 
patronage.  (5)  The  competitor  of  the  Minister  for  almost  the 
whole  patronage  of  the  law.  (6)  The  Keeper  of  the  Great  Seal ; 
a  transcendent,  multifarious,  and  indefinable  office.  (7)  The 
possessor  of  a  multitude  of  heterogeneous  scraps  of  power,  too 
various  to  be  enumerated."  It  is  no  wonder  that  lawyers  and 
statesmen  regard  the  Great  Seal — the  clavis  r^^i — with  an 
almost  superstitious  reverence.  It  is  treason  to  counterfeit  it ; ' 
and  they  come  to  think  that  if  it  is  used — it  may  be  contraiy  to 
the  will,  or  during  the  madness  of  the  sovereign — the  Act  is  as 
authentic  as  if  the  sovereign  had  really  sanctioned  it.^ 

It  is  the  relation  of  the  Chancellor  and  the  Chancery  to  the 
judicial  system  of  the  country  with  which  I  must  here  deal.  In 
two  respects  that  relation  was  close ;  and  it  is  from  that  close 
relation  that  much  of  the  jurisdiction  of  the  Chancellor  and  the 
court  of  Chancery  arises. 

(i)  The  Chancellor  had  control  over  the  issue  of  original 
writs. 

^  The  intimate  relation  of  the  Chancery  with  all  departments  of  government  is 
well  described  in  a  Treatise  on  the  Masters  written  when  Ellesmere  was  Chancellor : 
**  Both  the  Parliament  is  summoned  by  writs  out  of  the  Chancery  ;  the  acts  made 
and  enrolled  are  kept  in  the  Chancery ;  all  commandments  of  that  court  are  ex- 
pedited either  by  writs  out  of  the  Chancery,  or  by  the  Chancellor's  Serjeants  at 
arms ;  the  Lord  Chancellor  is  ever  speaker  of  that  House  without  further  choice  or 
appointment  .  .  .  and  the  clerk  of  the  Parliament  has  his  fee  out  of  the  hanaper  as 
an  office  of  the  Chancery.  The  reason  of  their  attendance  there  I  take  to  be,  not 
only  for  the  receiving  of  petitions ;  but  as  the  judges  are  there,  that,  by  observing 
the  minds  and  the  reasons  of  the  Lords  that  make  the  laws,  they  may  the  more 
agreeably  to  their  reason  expound  and  interpret  the  said  laws ;  so  the  masters  of 
Chancery  are  there  also,  that  they  may  likewise  frame  the  writs  that  are  to  be  made 
upon  those  laws  in  like  correspondence ;  and  as  the  judees  furthermore  may  inform 
the  lords  how  former  laws  of  this  realm  presently  stand  touching  any  matter  there 
debated ;  so  may  they  also  be  informed  by  the  masters  of  the  Chancery  (of  whom 
the  greatest  number  have  always  been  chosen  men  skilful  in  the  canon  and  civil  law) 
in  laws  that  they  shall  make  touching  foreign  matters,  how  the  same  shall  accord 
with  equity,  jus  gentium,  and  the  laws  of  other  nations,"  Hargrave,  Law  Tracts, 
308,^0^ 

^  Cited  Parkes,  Chancery  437 ;  cp.  C.  P.  Cooper,  Chancery  381,  382  n. 

'25  Edward  IIL  St  5  c.  2  §  5. 

^  As  to  the  making  of  a  new  Great  Seal  during  the  Great  Rebellion  sec  Foes, 
lodges  vi  2zz-2xa ;  as  to  the  use  of  the  Great  Seal  during  the  madnesses  of  George 
In.  see  Erskine  May,  Constitutional  History  i  181-182,  156-187,  188,  208-2x4. 
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The  power  to  issue  original  writs  gave  to  the  Chancellors  of 
the  twelfth  and  early  thirteenth  centuries  a  large  control  over  the 
rights  which  the  royal  courts  recognized  Writ,  remedy,  and 
right  are  correlative  terms.  **  A  comparison  of  a  collection  of 
formulas  which  Henry  IIL  sent  to  the  Irish  Chancery  in  1227, 
with  Glanvil's  treatise  shows  us  that  the  number  of  writs  whidi. 
were  to  be  had  as  of  course,  had  grown  within  the  intervening 
forty  years."*  But  the  growth  of  baronial  power  tended  to 
fetter  the  control  of  the  Chancellor.  The  Provisions  of  Oxford 
(1258)  show  that  the  barons  did  not  wish  to  leave  the  Chancellor 
an  uncontrolled  power  to  issue  original  writs  ^ — a  power  which 
was  equivalent  to  a  power  to  make  new  law.  The  Statute  of 
Westminster  II.  (1285)  shows  that  the  practice  was  then  in  a 
transition  state.  A  certain  discretion  was  allowed  ;  but  cases  of 
real  difficulty  and  importance  must  be  referred  to  Parliament.' 

The  growth  of  the  powers  of  Parliament  in  the  thirteenth  and 
fourteenth  centuries  n»de  it  clear  that  it  is  in  Parliament  that 
the  legislative  power  is  vested.  For  this  reason  the  register  of 
original  writs  became  practically  closed  except  in  so  far  as  it 
was  added  to  or  altered  by  new  legislation.  At  the  same  time 
the  Statute  of  Westminster  IL  gave  to  the  Chancellor  the  power 
to  vary  slightly  the  forms  of  writs  in  order  that  justice  might  be 
done  in  similar  cases  ;  and,  as  we  shall  see,  much  use  was  made 
of  this  power.^  The  fact  that  it  is  the  Chancellor  who  is  given 
authority  to  supply  such  deficiences,  may  help  to  explain  why 
he  comes  to  be  thought  of  as  an  official  who  can  do  justice  even 
when  there  is  no  remedy  at  common  law.  It  is  one  of  those 
ideas  which  helps  to  connect  the  Chancellor  and  the  Chancery 
with  the  royal  right  to  temper  justice  with  equity.  But  this 
connexion  of  the  Chancellor  with  the  issue  of  writs  tended  to 
become  merely  ministerial  as  the  control  of  Parliament  and  the 
common  law  courts  became  more  complete.  Such  judicial  work 
as  he  still  retained  in  this  connexion  was  chiefly  in  connexion 
with  writs  directly  affecting  the  king's  interest.  This  jurisdiction 
eventually  came  to  be  known  as  his  common  law  jurisdiction,^ 

^  p.  and  M.  i  X49 ;  for  the  history  of  the  Register  of  Writs  see  vol.  ii  Bk.  ill  c  5. 

*  Stubbs  (Sel.  Ch.)  389,  '*  Ke  il  ne  enselera  nul  bref  fors  bref  de  curs  sanr  jie 
cofnmandement  le  rei,  e  de  sun  cunseil  ke  serra  present.'* 

*  13  Edward  I.  St  i  c.  24,  "  Et  quotienscunque  decetero  evenerit  in  Cancdlaria 
quod  in  uno  casn  reperitur  breve,  et  in  consimill  casu  cadente  sub  eodem  jure  et 
simili  tndigente  remedio,  concordent  clerid  de  CanceUaria  in  brevi  Caicienao,  vel 
atterminent  querentes  in  proximo  parliamento,  et  scribant  casus  in  quibus  concor- 
dare  non  possunt  et  referant  eos  ad  proximum  parliamentum,  et  de  consensu  juris- 
peritorum  fiat  breve,  ne  contingat  ae  cetero  quod  curia  diu  deficiat  querentibos  in 
justitia  perquirenda ;  '*  for  an  example  of  this  procedure  see  R.P.  iv  153  9  Hy.  V. 
n.  12. 

<  For  instance  by  writs  of  trespass  or  deceit  on  the  case. 

*  Baldwin,  The  King's  Counol  239-240. 
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and,  as  we  shall  see,  gradually  came  to  be  quite  distinct  from  his 
equitable  jurisdiction.^  That  equitable  jurisdiction  is,  as  we 
shall  now  see,  much  more  closely  connected  with  the  intimate 
relations  of  the  Chancelbr  and  the  Chancery  with  the  King's 
Council. 

(ii)  The  Chancellor  and  the  Chancery  had  from  the  first  been 
closely  connected  with  the  King's  Council.^ 

Of  the  Council  and  its  history  I  shall  speak  in  the  next 
chapter.  Here  it  will  be  sufficient  to  say  that  it  was  in  the 
direct  line  of  descent  from  the  Curia  Regis  of  the  twelfth  century. 
The  detachment  from  it  of  the  courts  of  common  law  deprived 
it  of  much  of  its  jurisdiction ;  and  the  rise  and  growdi  of  the 
powers  of  Parliament  deprived  it  botfi  of  other  branches  of  juris- 
diction and  of  l^slative  authority.  But  it  still  continued  to 
be  the  executive  government  of  the  country,  and  it  still  continued 
to  exercise  the  wide  judidal  powers  which,  owing  to  its  close 
connexion  with  the  king,  it  had  always  exercised.  By  reason  of 
its  close  connexion  with  the  king,  these  judicial  powers  had 
always  been  extraordinary — that  is,  they  had  always  been  some- 
thing above  and  beyond  the  ordinary  law.  In  the  twelfth  century 
the  ordinary  law  had  been  that  archaic  customary  law  which  was 
administered  in  the  local  courts ;  but  in  the  fourteenth  century 
the  ordinary  law  had  come  to  be  the  law  administered  in  the 
common  law  courts.  It  had  become  apparent,  however,  in 
the  course  of  the  fourteenth  and  fifteenth  centuries  that  the  need 
for  a  court  exercising  this  extraordinary  jurisdiction  was  as 
necessary  to  temper  the  rigidity  and  the  technicality  of  this 
common  law,  as,  in  former  days,  it  had  been  necessary  to  over- 
ride the  archaic  formalism  of  the  old  customary  law.'  But  the 
Chancellor  and  the  Chancery  had,  throughout  their  history,  been 
closely  connected  with  the  king  and  his  Council ;  and,  although 
the  Chancery  was  tending  to  become  a  distinct  department  of 
state,^  this  close  connexion  was,  during  the  Middle  Ages,  hardly 
weakened,  far  less  severed.  As  Professor  Baldwin  very  truly 
says,^  '*  It  was  the  singular  success  of  the  Chancellors  that,  while 
both  the  Exchequer  and  the  King's  Bench  were  being  drawn 

'  Below  440-452. 

^  Baldwin,  The  King's  Council  237-238. 

'  "  And  considering  that  the  Prince  of  this  Realme  is  the  immediate  minister  of 
justice  under  God,  and  is  sworn  at  his  coronation  to  deliver  to  his  subjects  iequam 
gi  rectam  justiHam,  I  cannot  see  how  it  may  otherwise  be,  but  that  besides  his 
court  of  meere  Law,  he  must  either  reserve  to  himselfe  or  referre  to  others  a  certaine 
soveraigne  and  preeminent  power,  by  which  he  may  both  supply  the  want,  and 
correct  the  Rigour  of  that  positive  or  written  Law,  which  of  itself  neither  is,  nor 
can  be  made  such  a  perfect  Rule,  as  that  a  man  may  thereby  truely  square  out 
justice  in  all  cases  that  may  happen,*'  Lambard,  Archeion  76-77. 

^  Above  396.  *  The  King's  Council  240-241. 
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into  the  current  of  the  common  law,  their  own  court  remained 
comparatively  free  from  this  system.  For  this  reason  it  was 
possible,  in  the  course  of  time,  to  make  the  Chancery  the  prin- 
cipal organ  of  a  jurisdiction  outside  the  realm  of  the  conmion 
law." 

The  Chancery  was  able  to  become  "  the  principal  organ  *'  of 
this  extraordinary  jurisdiction  for  three  reasons  :  firstly,  its  head 
the  Chancellor  was,  as  Keeper  of  the  Great  Seal,  closely  related  to 
the  administration  of  the  law ;  secondly  the  Chancellor  was  a 
leading  member  of  the  Council ;  and  thirdly  the  Chancery  itself 
was  a  well  organized  and  efficient  department  of  state. 

(i)  We  have  seen  that  the  Chancellor's  duties  in  relation  to 
the  issue  of  original  writs  brought  him  into  close  connexion  with 
the  administration  of  the  common  law.^  We  have  seen  too  that 
the  Council  exercised  a  general  supervision  and  control  over 
the  courts  of  common  law.'  Naturally  the  Chancellor  as  an 
important  member  of  the  Council,  and  closely  connected  with 
the  administration  of  the  law,  acquired  a  large  share  of  that 
control.  The  chiefs  of  the  common  law  courts  were  appointed 
by  the  crown ;  but,  in  the  fifteenth  century,  he  admitted  the 
puisne  judges  to  their  offices,  and  probably  had  some  share  in 
their  nomination.'  Moreover  the  duties  of  the  Chancellor  in 
connexion  with  the  law,  and  the  intimate  relations  between  the 
Council  and  the  judges,  caused  the  relations  between  the  Chan- 
cellor and  the  Chancery  and  the  common  law  courts  to  be  close 
all  through  the  mediaeval  period.  The  judges  sometimes  took 
part  in  the  decisions  of  the  Council,^  or  of  the  Chancellor  if  he 
was  sitting  alone ;  ^  and  in  the  fourteenth  century  three  common 
law  judges  became  Chancellors.*  In  fact  it  was  made  a  matter 
of  complaint  by  the  Commons  in  1400  that  the  business  of  the 
common  law  courts  was  delayed  because  the  judges  were  called 
from  their  courts  to  assist  in  discussing  cases  in  the  Chancery.^ 
We  shall  see  that  the  common  law  and  the  equitable  jurisdictions 
of  the  Chancellor  were  not  sharply  differentiated  till  the  sixteenth 
century.^     It  was  not  till  they  were  thus  difierentiated  that  these 

^  Above  397-398.  '  Above  209-210. 

'  It  is  clear  from  Fortescue^s  account  of  the  manner  of  making  new  judges,  De 
Laudibus  c.  51,  that  in  the  middle  of  the  fifteenth  century  the  Chancellor  admitted 
them  to  their  oflSces ;  cp.  Spence,  Equitable  Jurisdiction  t  356. 

*  Baldwin  op.  cit.  245. 

^  Thus  in  1397  a  decree  was  made  "  by  the  advice  of  justices  and  other  skilled 
persons  of  the  Chancery,"  Baldwin,  op.  cit.  246  n.  4 ;  Select  Cases  in  Chancery 
(S.S.)  xix,  XX  89,  90  (1408) ;  for  their  assistance  in  cases  connected  with  Uses  see 
vol.  iv  c.  2. 

•  Paming  (1341) ;  Thorpe  (1371) ;  Knyvet  (1372). 
^  R.P.  iii  474,  2  Hy.  VI.  no.  95. 

'  Below  449-452. 
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intimate  relations  between  the  Chancery  and  the  common  law 
judges  ceased.^ 

(ii)  The  Chancellor's  close  relations  with  the  courts  of 
common  law,  and  his  position  as  a  leading  member  of  the 
Council  naturally  led  to  his  taking  a  large  share  in  dealing  with 
certain  classes  of  petitions  which  were  constantly  being  addressed 
to  the  Council  If  the  petitioner  allied  that,  through  some  de- 
fect in  the  law,  he  could  get  no  remedy  by  bringing  an  ordinary 
action,  his  petition  could  naturally  be  best  dealt  with  by  the 
Chancellor,  because  of  his  close  relation  to  the  administration  of 
the  law.  Moreover,  as  he  was  a  high  official,  closely  connected 
with  the  king,  and  often  an  ecclesiastic,  it  was  very  fitting  that 
petitions  which  asked  that  justice  should  be  done  on  moral 
grounds  by  an  exercise  of  the  king's  extraordinary  power  should 
be  dealt  with  by  him.^  From  the  latter  part  of  the  thirteenth 
century  we  can  see  a  tendency  thus  to  delegate  matters  to  the 
Chancellor.  The  Ordinances  of  1280,  and  1293  provided,  as  we 
have  seen,  that  all  petitions  which  involved  the  issue  of  a  docu- 
ment under  the  Great  Seal  should  go  first  to  the  Chancellor.' 
Both  in  Edward  I.^  and  II.'s^  reigns  there  are  many  cases  in 
which  petitions  were  referred  to  the  Chancellor  both  by  the  king 
and  by  Parliament  In  Edward  III.'s  reign  the  position  which 
he  was  beginning  to  acquire  in  relation  to  these  petitions  is  illus- 
trated by  a  writ  issued  in  1 349  to  the  Sheriff  of  London.  The 
writ  directed  that  petitions  relating  to  the  common  law  should 
be  brought  before  the  Chancellor,  that  petitions  relating  to  the 
g^nt  of  the  king's  grace  should  be  brought  before  the  Chancellor 
or  the  Keeper  of  the  Privy  Seal,  and  that  only  petitions  of  which 
these  officials  could  not  dispose  should  be  brought  before  the 
king  in  person/     This  order  is  no  doubt  only  of  a  temporary 

^  See  a  case  in  1342,  Y.B.  16  Ed.  III.  jR.S.)  ii  X13  n.  zx  in  which  the  Kin^*B 
Bench,  after  consultation  with  the  clerks  ot  the  Chancery  as  to  the  form  of  a  wnt, 
reversed  a  dedston  of  the  Common  Pleas ;  cf.  Y.B.  47  Ed.  III.  Mich.  pi.  14 — a  case 
in  which  the  judges  referred  a  matter  to  the  Chancellor. 

*  Baldwin,  The  King's  Council  241-242.  '  Above  354  nn.  6  and  7. 

*  See  Campbell,  Chancellors  i  189-190  fior  some  records  of  these  cases. 

'  Ibid  i  209-2 12  for  some  cases  of  this  reign ;  Baldwin,  op.  cit.  242,  says  that  in 
this  reign  **  a  large  portion  of  the  ^titions  considered  in  Parliament  were  endorsed 
with  words  like  the  following :  '  Soit  ceste  petitioim  maunde  en  chancellerie  .  .  .  et 
lechaunceller  . . .  appellez&vantluiceux  qui  sontappeller  face  outre  droit  etreson.*'* 

*  *'  Volumus  quod  quilibet  negocia  tam  communem  legem  regni  nostri  Anglia 
quam  graciam  nostram  spedalem  concemencia  penes  nosmetipsos  habens  exnunc 
prosequenda,  eadem  negocia,  videlicet,  negocia  ad  communem  legem  penes.  .  .  . 
Cancellarium  nostrum  per  ipsum  expedienda,  et  alia  neeoda  de  gracia  nostra  con- 
cemenda  penes  eundem  Cancellarium  seu  dilectum  clericum  nostrum  Custodem 
•igilli  nostri  privati  prosequantur  {sic);  ita  quod  ipsi  vel  unus  eorum  peticiones 
negotiorum  <}ue  per  eos,  nobis  inconsultis,  expedirt  non  poterunt,  una  cum  avisa- 
mentis  suis  inde,  ad  nos  transmittant  vel  transmittal,  absque  alia  prosecucione 
penes  nos  inde  facienda,  ut  hiis  inspectis,  ulterius  prefato  Cancellario  seu  Custodi 
inde  significemus  velle  nostrum,"  Select  Cases  in  Chancery  (S.S.)  xvii,  xviii. 

VOL.   I.— 26  • 
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nature ;  ^  but  it  is  significant  of  the  position  which  the  Chancellor 
was  acquiring.  It  shows  that  he  is  becoming  associated  with 
petitions  which  ask  something  of  the  king's  grace,  and  that,  in  rela- 
tion to  petitions  dealing  with  such  matters  and  with  questions  of 
law,  he  has  a  position  of  decisive  importance  in  the  Council  And 
this  conclusion  is  corroborated  by  the  evidence  both  of  the  peti- 
tions themselves  and  of  the  statutes.  As  early  as  Edward  I.'s  reign 
petitions  had  been  addressed  to  the  Chancellor  and  Council ;  ^  and 
this  form  of  address  become  frequent  in  Edward  III.'s  reign.' 
After  that  reign  they  were  habitually  addressed  sometimes  to  the 
Chancellor  and  Council,  sometimes  to  the  Chancellor  or  Council, 
sometimes  to  the  Chancellor  alone.^  Several  statutes  of  Edward 
III.'s  reign  gave  jurisdiction  over  specified  matters,  sometimes 
to  the  Chancellor,  sometimes  to  the  Chancery,  sometimes  to  the 
Council  or  the  Chancery.* 

(iii)  This  predominance  of  the  Chancellor  in  relation  to 
petitions  addressed  to  the  Council  was  due  not  only  to  his 
personal  position.  It  was  due,  as  these  statutes  of  Eldward  III.'s 
reign  show,  quite  as  much  to  the  fact  that  he  was  the  head  of 
an  organized  department  of  state — the  Chancery,  which  had  by 
this  time  become  stationary  at  Westminster.*  It  is  the  Chancery 
which  is  named  in  some  of  these  statutes ;  and  the  fact  that  the 
Chancellor  was  at  its  head  enabled  him  the  more  easily  to  set  in 
motion  its  machinery  to  give  the  relief  which  was  sought 
Because  this  department  was,  through  the  Chancellor,  closely 
connected  both  with  the  common  law  courts  and  with  the 
Council,  it  was  able  to  give  any  relief  ordered,  either  by  the 
issue  of  ordinary  writs,  or  by  carrying  into  effect  the  orders 
given  by  the  Council  by  virtue  of  its  extraordinary  jurisdiction.^ 
It  was  natural,  therefore,  that  petitions  which  asked  for  the 
redress  of  wrongs   legal  or  moral  should   be  referred   to  the 

*  Kerly,  Equity  31,  32.  'Baldwin,  op.  ctt  248.  '  Ibid  248-249. 

*  Ihid  249-252*  254-255 ;  Close  Rolls  (Rec.  Com.)  xxix ;  Select  Cases  in  Chan- 
cery (S.SJ  21  (after  1396). 

•20  Edward  III.  c  6;  27  Edward  III.  St  i  c.  i ;  36  Edward  III.  St.  i  c  9; 
37  Edward  III.  c.  18 ;  all  cited  Baldwin,  op.  cit  243-244  ;  as  Professor  Baldwin  says, 
**  The  Acts  show  us  that  at  that  time  the  attitude  of  Parliament  towards  the  Chancery 
was  in  the  main  one  of  confidence.** 

'The  Chancery  was  showing  signs  of  becoming  thus  stationary  in  Edward  L*s 
reign.  Tout,  op.  cit.  61 ;  but  it  was  often  itinerant ;  in  a  petition  of  1281  it  is  said 
that  the  Chancery  is  *'  multotiens  in  remotis  partibus,**  Mun.  Gild.  (R.S.)  ii  Pt.  I. 
170;  it  was  ordered  to  follow  the  king  in  1300,  28  Edward  I.  St.  3  c.  5 ;  and  in 
Edward  II.*s  reign  there  are  entries  of  payments  for  horses  to  carry  the  Chancery 
Rolls,  Palgrave,  Council  n.  F ;  Foss,  Judges  iii  336 ;  that  it  was  not  always  with 
the  Idngappears  from  Y.B.  6  Ed.  II.  (S.S.)  231. 

^  "The  extension  of  the  power  of  the  Chancery  at  this  time  was  without  doubt 
based  upon  its  general  efficiency  and  popularity.  This  is  shown  by  the  expressions 
of  many  individual  petitioners,  who  particularly  asked  to  have  their  cases  referred 
to  the  Chancellor,**  Baldwin,  op.  cit.  244. 
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Chancellor,  because  with  the  help  of  his  department,  the 
Chancery,  he  had  an  adequate  machinery  for  determining  the 
kind  ,of  relief  which  was  needed,  and  the  means  of  making  it 
effective.  Moreover,  the  Council,  being  overburdened  with  work, 
was  glad  to  delegate  the  hearing  of  petitions  to  the  Chancery ; 
and  so,  as  Professor  Baldwin  says,  ''out  of  the  business  that 
Parliament  and  the  Council  had  not  the  time  or  the  energy  to 
perform,  the  jurisdiction  of  the  Chancery  was  being  built  up."  ^ 
But  under  these  circumstances  it  was  inevitable  that  the  Chancery 
should  assume  some  of  the  characteristics  of  a  court  It  is  clear 
that  the  facts  stated  in  these  petitions  must  be  sifted,^  and  that 
the  persons  against  whom  allegations  were  made  in  them  must 
be  given  an  opportunity  to  make  a  defence.'  It  is  not  surprising, 
therefore,  to  find  that,  in  the  course  of  the  fourteenth  and  fifteenth 
centuries,  its  new  position  as  a  court  was  becoming  well  marked. 
Thus  in  1 340  ^  it  is  mentioned  as  a  court  along  with  the  courts 
of  common  law.  In  1 345  ^  the  clerks  of  the  Chancery  petitioned 
that  they  might  have  the  same  privilege  as  the  clerks  of  the 
courts  of  common  law  possessed  ^ — the  privilege  that  their 
trespasses  should  be  cognizable  only  by  their  chief  the  Chan- 
cellor. In  1 394  the  Chancellor  was  empowered  to  give  damages 
if  the  suggestions  in  the  bill  were  found  to  be  untrue ;  ^  and  in 
1436  this  power  was  confirmed,  and  a  power  to  take  security  for 
costs  was  added.  ^ 

Thus  it  is  clear  that  the  position  of  the  Chancellor  in  relation 
both  to  the  courts  of  common  law  and  to  the  Council,  his 
position  as  the  head  of  the  Chancery,  and  the  organization  of 
the  Chancery  itself,  were  all  combining  during  the  latter  half  of 
the  fourteenth  century  to  give  to  the  Chancellor  and  the  Chancery 
very  important  judicial  functions.  It  is  clear,  too,  that  there  was 
a  tendency  for  these  functions  to  be  exercised  by  the  Chancellor 

^  Select  Cases  before  the  Council  (S.S.)  xix. 

*  For  the  method  of  delegating  committees  of  the  Council  to  examine  the  facts 
see  Baddwin,  ibid  xliv. 

'Select  Cases  in  Chancery  (S.S.)  89-90  (1408),  when  there  was  a  full  hearing 
with  counsel 

*  14  Edward  III.  St.  i  c.  5. 

*R.P.  ii  154  nos.  41,  42;  it  is  significant  that  in  Y.B.  8  Hy.  IV.  Mich.  pi.  13 
Gascoigne,  C.J.,  should  find  it  necessary  to  point  out  that  for  certain  purposes  the 
Chancery  could  not  be  regarded  as  a  judiciu  court. 

*  Above  203. 

^  17  Richard  II.  c.  6 ;  Coke,  Fourth  Instit.  82-83,  points  out  that  this  power 
only  arose  after  the  untruth  of  the  allegations  in  the  bill  had  been  established,  so 
that  it  only  tirose  after  the  final  hearing  of  the  cause,  and  not  at  all  stages  of  the 
suit. 

'  15  Henry  VI.  c.  4 ;  Coke,  Fourth  Instit.  83-84 ;  in  later  days  the  court  con* 
sidered  that,  apart  from  any  statutory  authority,  it  had  an  inherent  power  to  give 
costs,  see  Corporation  of  Burford  v.  Lenthall  (1743)  2  Atk.  551  /#r  Lord  Hardwicke, 
C. ;  and  cp.  Andrews  v.  Barnes  (1888)  39  CD.  at  pp.  138- 141. 
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in  the  Chancery  on  his  own  initiative.  If  matters  were  re- 
ferred to  him  by  the  Council  or  Faiiiament  he  could  clearly 
thus  act ;  ^  and,  even  if  they  were  not  so  referred,  the  fact  that 
he  often  presided  at  the  sessions  of  the  Council  at  which  they 
were  heard,  emphasized  the  importance  of  his  position.  Thus, 
"  he  summons  die  parties ;  assigns  a  day  for  the  case ;  addresses 
a  question  to  the  litigants;  answers  an  objection;  admits  an 
attorney  in  spite  of  the  opposition  of  other  councillors ;  discusses 
a  case  on  his  own  responsibility ;  and  announces  the  decision  of 
the  court"  *  But,  though  the  part  played  by  the  Chancellor  in 
the  decision  of  cases  specially  referred  to  him,  or  in  the  hearing 
and  decision  of  cases  by  the  Council,  indicates  that  there  is  a 
tendency  towards  the  assumption  by  the  Chancellor  of  an  in- 
dependent jurisdiction  as  the  head  of  an  independent  court  of 
Chancery,  he  did  not  attain  this  position  till  the  end  of  the 
fifteenth  century.  During  the  greater  part  of  that  century  the 
jurisdiction  which  he  exercised  as  the  head  of  the  Chancery  was 
closely  connected  both  with  the  Council  and  with  the  courts  of 
the  common  law.  In  very  many  of  these  cases  it  is  quite  clear 
that  the  decision  was  regarded  as  the  act  of  the  Council ' — we 
are  sometimes  told  the  names  of  the  councillors  who  were 
present.^  In  other  cases,  if  the  question  at  issue  involved  an 
interference  with,  or  an  application  of,  common  law  rules,  he 
acted  with  the  advice  of  the  Serjeants  and  the  judges.^  It  was 
not  tilKi4745)that  we  get  a  case  in  which  the  Chancellor  made 
a  decreer^S^nxs  own  authority.  After  that  date  such  decrees 
soon  began  to  be  frequent,^  because,  by  that  time,  the  jurisdiction 
of  the  Chancellor  and  the  court  of  Chancery  was  fast  coming  to 
be  a  jurisdiction  exercised  independently  of  the  Coundl.^ 

The  causes  of  this  last  development,  which  made  the  Chan- 
cery a  separate  court  with  the  Chancellor  at  its  head,  were  three 

^  '*  The  other  members  of  the  Council  are  represented  as  assessors  or  advisers, 
when  in  the  reign  of  Richard  II.  the  Chancellor  was  instructed  to  act  '  by  his  dis- 
cretion with  the  advice  of  the  Council ; '  and  again  he  is  to  '  take  such  of  the 
Council  as  he  shall  see  fit/  **  Baldwin,  op.  cit.  246. 

*  Ibid  345. 

*  "  It  is  important  to  observe  that  throughout  the  fourteenth  and  most  of  the 
fifteenth  century  the  Chancellor  was  unable  to  act  in  these  matters  without  the 
Council,  and  that  the  rendering  of  decrees  was  thus  far  always  on  the  authority  not 
of  the  Chancellor  but  of  the  Council — ordinatum  or  decrttum  est  per  consilivm 
being  still  the  proper  form,*'  Baldwin,  op.  cit.  346 ;  Select  Cases  in  Cnancery  (S.S.) 
xix,  XX ;  Select  Cases  before  the  Council  (S.S.)  xxiii-xxiv ;  and  for  this  reason  purely 
equitable  cases  come  before  the  Council  all  through  the  mediaeval  period,  ibid  xxxiii* 
xxxiv. 

^  Select  Cases  in  Chancery  (S.S.)  38. 

*  Above  400  n.  5. 

*  Select  Cases  in  Chancerv  (S.S.)  xx.  7  n^^, 

B  **  Towards  the  end  of  the  fifteenth  century  purely  equity  matters  generally 
came  before  the  Chancellor  alone,  though  this  rule  is  not  without  exceptioos,** 
ibid.  XX. 
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in  number.  In  the  first  place  well  marked  lines  of  cleavage 
were  becoming  apparent  in  the  kinds  of  jurisdiction  exercised  by 
the  Council  and  the  Chancery.  In  the  second  place  new  insti- 
tutions or  new  machinery  were  being  formed  to  deal  with  these 
separate  branches  of  jurisdiction.  In  the  third  place  the  new 
political  settlement  involved  in  the  establishment  of  the  New 
Monarchy  by  the  Tudors  gave  a  large  impetus  to  the  establish-* 
ment  of  separate  courts  on  these  lines.  Thus  we  may  say  that 
jurisdictional,  institutional,  and  political  causes  combined  to 
establish  upon  its  modem  basis  an  independent  court  of  Chan- 
cery with  the  Chancellor  at  its  head.  Let  us  see  how  these  three 
causes  operated 

(i)  During  the  fifteenth  century  it  is  becoming  possible  to 
classify  the  various  classes  of  cases  which  came  before  the  Chan- 
cellor and  the  Council  as  follows  : — 

(a)  There  was  a  jurisdiction  over  cases  which  fell  altogether 
outside  the  common  law,  such  as  cases  which  concerned  alien 
merchants,  maritime  or  ecclesiastical  law.  The  common  law 
courts  had  no  jurisdiction  over  such  cases.  Thus  the  question 
whether  the  king  should  have  certain  goods  arrested  in  an  alien 
ship,  supposed  to  belong  to  the  enemy,  was  debated  in  the 
Chancery ;  ^  certain  cases  involving  ecclesiastical  law  were  there 
debated  in  Edward  IIL's  reign;*  and  in  Edward  IV. *s  reign,  in 
the  well-known  case  of  the  carrier  who  broke  bulk,*  the  Chan- 
cellor thought  that  the  matter  was  properly  determinable  before 
the  Council  because  the  plaintiff  was  an  alien  merchant,  and  the 
case  therefore  depended  on  the  law  of  nature  and  not  upon 
municipal  law. 

(b)  There  was  a  jurisdiction  in  cases  where  the  common  law 
gave  a  remedy,  but  where,  owing  to  the  disturbed  state  of  the 
country,  or  to  the  power  of  the  defendant,  the  ordinary  courts 
could  not  act;  and  (r)  clos^ely  allied  to  this  jurisdiction  there 
was  a  jurisdiction  to  deal  with  cases  which  could  not  be  dealt 
with  by  the  ordinary  courts  because  the  law  itself  was  at  fault 

All  through  the  Middle  Ages  the  turbulence  of  the  country 
and  the  power  of  the  defendant  was  quite  as  often  the  ground 
for  the  interference  of  the  Chancellor  as  the  strictness  of  the 
law.*     It  was  not  till  the  Tudor  period  that  the  "  overmighty 

^  Hargrave,  Law  Tracts  ^xx  ;  31  Henry  VI.  c.  4 ;  X4  Edward  IV.  c.  4 ;  Select 
Cases  in  Admiralty  (S.S.)  i  uv,  Iv ;  as  to  a  similar  jurisdiction  delegated  to  the 
Court  of  Requests,  see  ibid  Ixv;  the  King  v.  Carew  (i68a)  x  Vem.  54,  55. 

*  Hargrave,  Law  Tracts  3x2. 

'  Y.B.  X3  Ed.  IV.  Pasch.  pi.  5 ;  cp.  Observations  concerning  the  office  of  Chan- 
cellor, xxo,  XIX  ;  Select  Cases  in  CbanccHry  (S.S.)  cases  3,  9,  96. 

*  Select  Cases  in  Chancery  (S.S.)  xxii ;  lor  the  disorderly  state  of  the  country  at 
this  pttiod  see  below  483-485,  490-491 ;  vol.  it  Bk.  iii  c  5. 
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subject"  was  effectually  curbed  by  the  enlargement  of  the 
powers  of  the  Council.  This  change  contributed  largely  towards 
the  formation  of  a  distinct  court  of  equity.  The  nature  and 
scope  of  the  equitable  jurisdiction  became  more  definite  when 
the  Chancellor  was  relieved  of  cases  which  called  for  equity,  not 
because  the  law  was  at  fault,  but  because  its  enforcement  was 
impossible.  But  it  was  only  gradually  that  the  equitable  juris- 
diction lost  all  traces  of  its  early  connexion  with  the  incompe- 
tence of  the  criminal  law.  A  case  which  called  for  equity  upon 
the  latter  ground  was  heard  by  the  Chancellor  as  late  as  the 
reign  of  Elizabeth ;  ^  and  as  late  as  1684  the  court  of  Chancery 
entertained  applications  for  changing  the  venue  in  actions  at  law 
in  cases  where,  owing  to  the  power  of  one  of  the  parties,  a  fair 
trial  could  not  be  had.^  But  the  court  gradually  confined  itself 
to  giving  compensation  in  such  cases,  leaving  the  culprits  to  be 
punished  by  the  court  of  Star  Chamber  or  by  the  common  law 
courts.^  In  more  modem  times  the  court  has  declined  to  exer- 
cise any  jurisdiction  for  the  repression  of  crime,  unless  the 
exercise  of  such  jurisdiction  is  incidental  and  necessary  to  tfie 
due  exercise  of  the  equitable  jurisdiction  of  the  court.^  But  to 
the  end  the  old  connexion  survived  in  the  forms  of  the  court 
Until  the  nineteenth  century  bills  in  Chancery  usually  chained 
the  defendant  with  combination  and  confederacy;^  and  in  the 
last  resort  a  commission  of  rebellion  might  issue  to  enforce  ap- 
pearance.^ But  these  were  survivals.  As  early  as  the  second 
half  of  the  fifteenth  century  the  purely  equitable  jurisdiction  was 
showing  signs  of  becoming  quite  distinct  from  the  criminal  or 
quasi-criminal  jurisdiction  of  the  Council.  It  was  coming  to  be 
concerned  mainly  with  such  matters  as  uses,  contracts,  and 
matters  of  account  This  fact  is  illustrated  by  an  entry  on  the 
Close  Roll  of  1468,  on  the  occasion  of  the  handing  over  the 
seal  to  Kirkham,  M.R.  It  is  there  recorded  that  '*  the  king  willed 
and  commanded  .  .  .  that  all  manner  of  matters  to  be  examined 
and  discussed  in  the  court  of  Chancery,  should  be  directed  and 
determined  according  to  equity  and  conscience^  and  to  the  old  course 
and  laudable  custom  of  the  same  courts  so  that  if  in  any  such 
matters  any  difficulty  or  question  of  law  happen  to  rise,  that  he 

^  Spence  i  687 — the  defendant  under  colour  of  a  distress  for  rent  due  by  the 
plaintiff  violently  took  from  him,  among  other  things,  the  hand  loom  by  which  he 
earned  his  living;  Puckering,  L.K.,  ordered  restoration  of  the  loom  and  the  pay- 
ment of  five  marks  damages  for  the  outrage. 

*i  Vem.  439;  Spence  i  699.  *  Ibid  351,  689,  691. 

^  Gee  v.  F^itdiard  (1818)  2  Swanst.  413. 

•  Warren,  Law  Studies  i  479. 

*  Spence  i  371 ;  North,  Lives  of  the  Norths  i  258,  says  that  if  the  defendant  did 
not  appear  upon  subpoena  and  proclamations,  *'  then  he  was  a  rebel,  and  commis- 
sioners, that  is  a  petit  army,  was  raised  to  fetch  him  in  ts  standing  out  in  rebelltOD.** 
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therein  take  the  advice  and  counsel  of  some  of  the  king's  justices, 
that  right  and  justice  may  be  duly  ministered  to  every  man."  ^ 

(d)  The  jurisdiction,  chiefly  of  a  quasi-ministerial  character, 
which  was  exercised  in  the  case  of  writs  or  claims  affecting  the 
king's  interests,  was,  as  we  shall  see,  already  showing  signs  of  be- 
coming quite  separate  from  the  equitable  jurisdiction.^ 

(ii)  This  separation  of  these  distinct  fields  of  jurisdiction  was 
giving  rise  to  the  growth  of  new  institutions  or  new  machinery. 

We  shall  see  that  a  court  of  Admiralty  was  constituted  in  the 
middle  of  the  fourteenth  century ;  ^  and  that  it  naturally  absorbed 
a  large  part  of  the  mercantile  and  maritime  business  which  had 
formerly  been  dealt  with  by  the  Council.  It  is  true  that  the 
Council  never  wholly  lost  touch  with  these  cases,  because  then 
as  now,  they  were  often  closely  connected  with  questions  of 
foreign  policy.^  But  we  shall  see  that,  during  the  sixteenth  cen- 
tury, the  court  of  Admiralty  absorbed  most  of  tfiis  jurisdiction, 
and  that  in  many  cases  the  Council  acted  by  means  of  directions 
given  to  this  court.* 

The  separation  of  cases  which  were  brought  to  the  Council 
because,  owing  to  the  disturbed  state  of  the  country,  the  ordi- 
nary courts  could  not  act,  from  cases  which  were  brought 
there  because  the  law  itself  was  at  fault,  was  accentuated  by  a 
tendency  to  a  separation  in  the  machinery  by  which  redress  was 
given.  The  department  of  the  Chancery  was  responsible  for 
giving  redress  in  cases  where  that  redress  required  an  instrument 
under  the  great  seal.  But  the  great  seal  was  not  the  only  seal 
which  the  king  possessed.  When  the  Chancery  had  become  a 
department  of  state  separate  from  the  royal  household,  the  king 
devised  a  private  or  privy  seal  for  his  own  personal  use.*  But, 
by  the  beginning  of  the  fourteenth  century,  it  was  used  for 
business  of  state,  and  its  keeper  had  become  an  official  at  the 
head  of  an  office.^  Its  keeper  and  his  office  remained  inde- 
pendent of  the  Chancellor  and  his  office ;  ^  and,  during  the  course 
of  the  fourteenth  century,  the  process  of  the  privy  seal  was  often 
used  by  the  Council  instead  of  the  Chancery  process  of  the  great 
seal,  because  it  was  less  cumbrous  and  more  secret'  Petitioners 
too  preferred  it  because  it  was  less  expensive.^®  Thus  the  keeper 
of  the  privy  seal  tended  to  assume  a  position  analogous  to  that 
of  the  Chancellor. 

>  Close  Rolls  7  Ed.  IV.  (Rec.  Com.)  xxxi. 

«  Below  452.  '  Below  546. 

*  Below  504.  •  Below  503-504. 
*Tout,  The  Place  of  Edward  II.  in  English  History  60-61. 
MWd  160.164.           >•      *  •  IWd  X67-168. 

•  Baldwin,  op.  cit  356-357.  *•  Ibid  36i. 
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We  have  seen  that  in  the  writ  of  1 349  the  keeper  of  the  privy 
seal  was  associated  with  the  Chancellor  in  answering  petitions  of 
grace ;  ^  he  sometimes  presided  over  the  Council  when  judicial 
business  was  transacted ;  ^  and  petitions  were  sometimes  addressed 
to  him.'  The  use  of  this  process  was  made  the  subject  of  protest 
in  Parliament  at  the  end  of  the  fourteenth  century ;  but  it  still 
continued  to  be  used.  Thus,  as  Professor  Baldwin  has  pointed 
out/  ''  we  may  speak  of  the  Council  and  the  Chancery,  not  as  two 
distinct  bodies  of  autfiority,  but  as  the  same  body  in  two  diverg- 
ing methods  of  operation."  It  could  act,  that  is,  either  through 
the  Chancery  by  the  process  of  the  great  seal,  or  through  ttie 
office  of  the  privy  seal  by  the  process  of  that  seal.  "  With  the 
government  there  was  the  alternative  between  the  greater  secrecy 
and  dispatch  of  the  privy  seal  procedure  and  the  greater  formality 
and  security  afforded  by  the  Chancery  procedure.  The  method 
of  the  privy  seal  therefore  was  adoptetl  by  the  Council  in  all  its 
political  activities  and  forsuchjudicature  as  most  affected  interests 
of  state.  To  the  suitor,  on  the  other  hand,  there  was  offered  a 
measure  of  choice  whether  he  would  have  his  case  determined 
more  expeditiously  and  at  less  cost  by  the  summary  procedure  of 
the  privy  seal,  or  at  greater  expense  but  with  more  security  in 
the  Chancery.  To  some  such  considerations  as  these  was  it  due 
that  the  Council  in  time  became  the  great  tribunal  for  criminal 
trials,  while  the  Chancery  was  mainly  a  court  for  cases  concern- 
ing property."  ^  It  should  be  noted  also  that  the  private  suitor 
was  naturally  inclined  to  prefer  the  Chancery  because  it  was 
always  open,  while  the  Council,  in  its  judicial  work,  generally  ob- 
served the  Icg^l  terms.  Obviously  this  made  both  for  the  useful- 
ness and  popularity  of  the  Chancery.* 

It  is  clear  that  this  differentiation  in  machinery  and  practice 
tended  to  give  the  Chancellor  and  the  Chancery  a  more  inde- 
pendent position.  This  tendency  was  further  emphasized  by  the 
breakdown  of  the  Council  during  the  Wars  of  the  Roses.  This 
led  to  the  practice  of  addressing  all  sorts  and  kinds  of  petitions 
to  the  Chancellor  ^ — a  practice  which  obviously  tended  to  consoli- 
date the  independent  position  which  the  Chancellor  and  the 
Chancery  were  already  gaining.  When,  in  the  latter  years  of 
Edward  IV.'s  reign,  the  jurisdiction  of  the  Council  began  to  re- 
vive, it  began  to  resume  the  hearing  of  criminal  cases  which 

^  Above  401  n.  6. 

'"There  was  a  marked  inclination  in  judicial  proceedings  to  assemble  the 
Comicil  under  the  keeper  of  the  privy  seal  in  the  absence  of  the  chancellor/*  Baldwin, 
op.  cit.  258-259. 

'  Ibid  259.260.  « Ibid  260.261.  >  Ibid  261. 

"  Baldwin,  Select  Cases  before  the  Council  xxiv. 

^  Baldwin,  op.  cit.  428-429. 
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affected  the  peace  of  the  state,^  leaving  to  the  Chancellor  and  the 
Chancery  jurisdiction  over  civil  cases.  But  it  was  inevitable  that 
the  independent  position  thus  assumed  by  the  Chancellor  to 
administer  extraordinary  justice  in  such  cases  should  bring  into 
clear  relief  the  contrast  between  the  extraordinary  jurisdiction  of 
the  court,  and  its  ordinary  jurisdiction  exercised  in  relation  to 
writs  and  other  matters  in  which  the  king's  interests  were  con- 
cerned. Consequently  it  is  just  about  this  time  that  the  contrast 
between  his  equitable  or  extraordinary,  and  his  l^al  or  ordinary 
jurisdiction  begins  to  be  clearly  drawn.  ^ 

(iii)  All  these  tendencies  towards  division  both  in  fields  of 
jurisdiction  and  in  institutions  were  finally  clinched  by  the  policy 
pursued  by  the  Tudors.  They  recreated  a  strong  executive 
government,  and  made  it  the  predominant  partner  in  the  constitu- 
tion.' They  accom{dished  this  work  by  a  reorganization  of  the 
Council,  by  a  new  classification  of  its  powers,^  and  by  the  creation 
of  a  number  of  new  courts.^  We  shall  see  that  the  judicial 
powers  of  the  Council  came  to  be  exercised  in  the  court  of  Star 
Chamber,  and  that  that  court  tended  to  become  a  court  of  criminal 
equity,  which  was  to  a  large  extent  separate  from  the  Council  acting 
as  an  executive  body.^  We  shall  see  also  that  the  commercial  and 
maritime  jurisdiction  of  the  court  of  Admiralty  was  much  ex- 
tended/ But  here  we  are  concerned  with  the  Chancellor  and  the 
court  of  Chancery.  From  the  early  years  of  the  sixteenth  cen- 
tury it  is  clear  that  it  has  become  a  separate  court,  possessed  of 
both  a  common  law  and  an  equitable  jurisdiction,  and  that  the 
latter  jurisdiction  is  by  far  the  most  important 

The  beginning  of  the  regular  series  of  decrees  and  order 
books  in  1545  shows  that  the  equitable  jurisdiction  of  the  court 
was  then  becoming  settled,^  and  the  constantly  increasing  num- 
ber of  cases  which  it  heard  during  the  sixteenth  and  seventeenth 
centuries  shows  that  it  satisfied  a  real  want  '*Sir  Thomas 
More  was  Chancellor  about  three  years  and  seven  months,  and 
there  remain  nearly  500  of  the  suits  commenced  during  this 
period.  Of  the  suits  brought  in  the  reign  of  James  I.  there 
exist  about  32,220,  making  an  average  of  about  1464  suits  in 
each  year  of  the  reign.  .  .  .  The  suits  instituted  during  the  nine 

1  Baldwin,  op.  dt  431-435 ;  below  492-493.  '  Below  451-452. 

»  VoL  iv  Bk.  iv  Pt.  I.  c  I.  *  Below  495-496. 

•  ThuB  we  get  the  court  of  Commissionen  of  Sewers,  23  Henry  VIII.  c.  5 ;  the 
court  of  Augmentationt,  27  Henry  VIII.  c  27 ;  the  court  of  Wards  and  Liveries  32 
Henry  VIII.  c  46 ;  the  court  of  Surveyors,  33  Henry  VIII.  c  39 ;  see  Coke,  Fourth 
Instit.  X2I,  122, 188,  276 ;  we  shall  see  Bk.  iv  Pt  II.  c  6  §  x  that  the  new  powers 
given  to  the  last  three  of  these  courts  had  some  influence  on  the  development  of  the 
subject's  remedies  against  the  crown. 

•  Below  497-502.  '  Below  546-547. 

•  VoL  v  Bk.  iv  Pt.  I.  c.  4. 
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years  (1673-1682)  that  Lord  Nottingham  held  the  great  seal 
have  been  estimated  at  not  less  than  1 5,000  which  calculation 
yields  a  yearly  average  of  about  1650."  ^  This  increase  in  the 
number  of  cases  heard  took  place  in  spite  of  die  fact  that  the 
political  often  interfered  with  the  judicial  duties  of  the  Chan- 
cellor, and  in  spite  of  the  fact  that  Chancellors,  whose  knowledge 
of  law  and  equity  was  of  the  slightest,  were  sometimes  appointed 
for  political  reasons. 

.  This  growing  importance  of  the  judicial  work  of  the  Chan- 
cellor and  the  court  of  Chancery  was  the  cause  of  a  gradual 
change  in  the  character  of  the  persons  appointed  to  hold  the 
office  of  Chancellor.^  In  the  Middle  Ages  the  Chancellors  were 
for  the  most  part  ecclesiastics  and  statesmen.  It  was  only  very 
rarely  that  they  were  lawyers.^  Wolsey  (i  5 1 5-1 529)  was  the  last 
of  the  great  ecclesiastical  Chancellors  of  the  mediaeval  type.  His 
successor,  Sir  Thomas  More  (1529-15 32),  was  the  first  of  the 
lawyer  Chancellors  of  the  modem  type ;  and  both  his  immediate 
successors — Audley  (i  532-1 544)  and  Rich  (1547-1551) — were 
trained  lawyers.  But  statesmen  and  ecclesiastics  still  continued  to 
be  appointed.  Wriothesley(i  544-1 547)  was  a  politician  ;  Good- 
rich (i 552-1 553)  was  a  bishop;  and  Mai^s  Chancellors, 
Gardiner  (i  5 5 3- 1 5  5 5),  and  Heath  (i  5 56- 1 5  58),  were  ecclesiastical 
Chancellors  who  approximated  to  the  mediaeval  type.  Eliza- 
beth's first  Lord  Keeper,  Nicholas  Bacon  (i 558-1 579),  was,  after 
More,  the  first  really  distinguished  lawyer  to  preside  over  the  Court 
of  Chancery.  It  was  while  he  held  office  that  it  was  declared, 
first  by  royal  warrant,*  and  then  by  statute  •  that  the  office  of 
Lord  Keeper  conferred  the  same  powers  and  jurisdiction  as  the 
office  of  Lord  Chancellor.  He  was  succeeded  by  Sir  Thooias 
Bromley  (i  579-1 587) — a  lawyer  who  had  held  the  post  of 
solicitor-general.  But  after  him  came  another  lay  Chancellor — 
Sir  Christoper  Hatton  (i  587-1 591).  The  three  succeeding 
holders  of  the  office — Puckering  (i  592-1 596),  Egerton  who  was 
created  Lord  Ellesmere  by  James  I.  (i  596-1617),  and  Francis 
Bacon  (161 7-1 621)  —  were  lawyers;  and  the  two  last  very 
eminent  lawyers.  Egerton  did  much  to  establish  on  its  modem 
lines  the  procedure  of  the  court;  and  to  his  efforts  the  final 
settlement  of  its  relations  to  the  courts  of  common  law  was 
largely  due.     This  settlement  was  perhaps  his  most  important 


^  C.  P.  Cooper,  Public  Records  i  356  n. ;  ibid  Chancery,  104- 105  n. 

*  For  a  more  detailed  account  of  the  Chancellors  of  this  period  see  voL  v  Bk.  iv 
Pt.  I.  c  4. 

'  For  these  exceptional  cases  see  above  400 ;  their  appointment  was  probably 
due  to  special  causes,  vol.  ii  c.  5. 

^Egerton  Papers  (C.S.)  39.  "5  Elizabeth  c  iS. 
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achievement  because,  as  we  shall  see,^  it  gave  the  court  a  position 
of  equal  and  in  some  respects  of  superior  authority  to  that  of  the 
courts  of  common  law ;  and  it  thus  assured  the  free  and  con- 
tinuous development  of  equity.  Francis  Bacon  continued  his 
work.  The  speech  which  he  made  when  he  took  his  seat  in  the 
court,*  and  the  comprehensive  orders  which  he  issued,'  are  the 
best  proof  of  the  large  effects  which  his  predecessor's  work  had 
had  upon  the  procedure  and  the  jurisdiction  of  the  court. 

Bacon's  successor,  Bishop  Williams  (1621-1625)  was  not  a 
lawyer ;  but  all  his  successors  down  to  the  execution  of  Charles  I. 
were  lawyers.  They  were  Coventry  (162  5 -1640),  Finch  (1640), 
Lyttleton  (1641-1645),  and  Lane  (1645-1649).  Shaftesbury 
(1672-1673)  was  the  last  of  the  lay  Chancellors.  He  had  been 
educated  as  a  lawyer,  but  had  never  practised  ;  and  his  appoint- 
ment was  due  to  political  reasons  of  a  not  very  reputable  kind.^ 
R<^r  North  tells  us  that  on  the  Bench  his  dress  and  appearance 
were  "  more  like  a  university  nobleman  than  an  High  Chancellor 
of  England  ; "  ^  that  he  slighted  the  bar  and  trampled  on  the 
forms  of  the  court ;  but  that  the  bar  finally  compelled  him  to 
respect  both.^  But  North  was  his  political  opponent,  and  his 
statements  are  not  corroborated  by  any  other  authority.^  Another 
political  opponent — Dryden — praised  his  judicial  purity  and  his 
speedy  justice.  In  fact,  Shaftesbury  was  well  aware  of  some  of 
the  defects  of  the  court  He  had  been  on  the  commission  for 
l^al  reform  which  had  been  appointed  in  1652,  and  was  a  mem- 
ber of  the  Parliament  which  in  1653  had,  after  a  two  days' 
debate  on  the  corruptions  of  the  court,  resolved  that  it  should  be 
abolished.^  As  Chancellor  he  issued  a  comprehensive  set  of 
Orders  as  to  the  practice  of  the  court,  which  apparently  never 
came  into  force.^  It  was  no  doubt  a  scandal  that  a  non-lawyer 
should  be  made  a  Chancellor  at  that  date,  for  the  rules  of  Equity 
were  fast  developing  into  a  settled  system. ^^  But  they  were 
hardly  yet  very  clearly   or   finally  settled — it   is   not   till   the 

^  Below  ^63-465. 

*Spedding,  Life  and  Letters  of  Bacon  vi  x82-i93 ;  vol.  v  c  4. 

'Bacon,  Works  (Ed.  Spedding)  vii  755 ;  vol.  v  c.  4. 

*  Vol.  vi  Bk.  iv  Pt  L  c  8.  •  Examcn  60. 

*  **  He  slighted  the  bar ;  declared  their  reign  at  an  end.  He  would  make  all 
his  own  orders  bis  ovm  way,  and  in  bis  discourse  trampled  on  all  the  forms  of  the 
court.  .  .  .  They  soon  found  his  humour  and  let  him  have  his  caprice ;  and  after, 
upon  notice,  moved  him  to  discharge  his  orders;  and  thereupon,  having  the  advan- 
tage, upon  the  opening,  to  be  heard  at  large,  they  shewed  him  his  face,  and  that 
wbat  he  did  was  against  common  justice  and  sense.  And  this  Spiculum  of  his  own 
ignorance  and  presumption,  coming  to  be  laid  before  him  every  motion  day,  did  so 
intricate  and  embarrass  his  understanding,  that,  in  a  short  time,  like  any  haggard 
hawk  that  is  not  let  sleep,  he  was  entirely  reclaimed,*'  ibid  58. 

'  Vol.  vi  Bk.  iv  Pt.  L  c  8. 

*  Below  431-432.  "Vol  vi  Bk.  iv  Pt.  I.  c  8. 
^»  Below  468. 
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Chancellorship  of  his  successor  Lord  Nottingham  (1673-1682) 
that  they  began  to  assume  their  modern  form  and  fixity.^  This 
fact,  coupled  with  the  growing  organization  of  the  court  combined, 
as  we  shall  now  see,  to  render  the  task  of  the  lay  Chancellors  of 
the  sixteenth  and  seventeenth  centuries  less  difficult  than  it 
might  at  first  sight  appear. 

Even  in  the  Middle  Ages  the  ecclesiastical  Chancellors,  by 
consulting  the  judges,  often  recognized  their  inability  to  deal 
with  the  business  of  the  court  without  assistance.^  And,  in  the 
sixteenth  and  early  seventeenth  centuries,  the  lay  Chancellors 
generally  took  care  to  get  the  assistance  of  the  judges  or  masters 
of  the  court  or  both.  In  1529,  just  before  Wolsey's  fall,  a  com- 
mission was  issued  to  judges,  masters  of  the  court,  and  others, 
authorizing  them  to  hear  and  determine  all  causes  committed  to 
them  by  the  Chancellor.*  While  Wriothesley,  Rich,  and  Good- 
rich were  Chancellors,  similar  commissions  were  issued  to  certain 
of  the  masters,  or  to  certain  of  the  masters  and  of  the  judges.^ 
Hatton  took  care  always  to  get  the  assistance  of  the  masters  of 
the  court,^  and  Williams  was  frequently  assisted  by  the  judges 
and  the  masters.^  Thus  the  growth  of  an  organized  official 
staff  helped  to  minimize  the  hindrance  which  the  ignorance  of 
some  of  the  Chancellors  might  have  caused  to  the  development 
of  the  rules  of  equity.  But  before  I  describe  this  staff  I  must 
first  notice  the  COURT  OF  Requests/  a  minor  court  of  equity 
which  flourished  during  the  Tudor  and  early  Stuart  period. 

The  establishment  of  the  court  of  Requests  was  due  to  the 
large  increase  in  the  judicial  business  of  the  Council  and  the 
Chancery  under  the  Tudors.^  It  was  related  both  to  the  judicial 
side  of  the  Council,  which,  as  we  shall  see,  came,  in  the  course  of 
the  Tudor  period,  to  be  known  as  the  court  of  Star  Chamber, 
and  to  the  court  of  Chancery ;  but  in  its  origin  it  was  more 
closely  related  to  the  court  of  Star  Chamber.  We  have 
seen  that  the  Council  and  the  court  of  Star  Chamber  used  the 
privy  seal  and  the  process  of  the  privy  seal,  while  the  Chan- 
cery used  the  great  seal  and  the  process  of  the  great  seal  ;  ^ 
and  that  this  helped  to  separate  the  jurisdiction  exercised  by  the 
Council  from  that  exercised  by  the  Chancellor  and  the  Chancery. 
The  court  of  Requests  was  always  closely  connected  with  the 
privy  seal     The   Lord  Privy  Seal   was  its  president,^®  and    it 

» VoL  vi  Bk.  iv  Pt.  I,  c.  8.  «  Above  400. 

'  F088,  Judges  V  262.  *  Ibid  278-279. 

*  Ibid  505,  citing  Egerton  Papers  (C.S.)  125. 

« Ibid  vi  383. 

^  For -this  court  see  Leadam,  Select  Cases  in  the  Court  of  Requests  (S.S.). 

^  Baldwin,  op.  cit.  442.  '  Above  407-408. 

>^  Select  Cases  in  the  Court  of  Requests  (S.S.)  zi. 
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naturally  used  the  process  of  the  privy  seal.^  Therefore,  as 
Lambard  pointed  out,  it  was  closely  connected  with  the  Star 
Chamben^  But  in  respect  of  the  nature  of  the  jurisdiction  which 
it  exercised  it  was  more  closely  connected  with  the  court  of 
Chancery.'  Though  it  occasionally  exercised  a  quasi-criminal 
jurisdiction  in  cases  of  riots,  forgery,  and  such  like  offences,  re- 
sembling that  of  the  Star  Chamber,^  it  usually  exercised  an 
equitable  jurisdiction  in  civil  cases  similar  to  that  exercised  by 
the  court  of  Qiancery. 

Originally  the  court  exercised  jurisdiction  at  the  suit  either 
of  poor  men  or  of  the  king's  servants ;  ^  and  possibly  both  its 
name  and  the  nature  of  its  jurisdiction  were  suggested  by  a  court 
called  by  a  similar  name  which  had  long  been  established  in 
France/  With  the  suits  of  poor  men  the  office  of  the  privy  seal 
had  a  traditional  connexion.^  But  it  is  clear  that  the  later  court 
of  Requests  did  not  come  into  being  till  1493.®  Henry  VII. 
created  a  sort  of  standing  committee  of  the  Council  primarily  to 
deal  with  suits  of  poor  men  and  of  the  king's  servants.^  At  first 
it  travelled  about  the  country  with  the  king ;  ^^  but  it  gradually 
became  a  stationary  court  Wolsey  fixed  it  in  the  White  Hall 
of  Westminster  Palace;"  and,  from  the  end  of  Henry  VII I. *s 
reign  onwards,  the  legal  assessors  of  the  court  assumed  entire 
control,^  with  the  result  that  it  became  a  court  which  was  quite 
separate  from  the  court  of  Star  Chamber.^'  These  legal  assessors 
were  styled  Masters  of  Requests,  and  from  their  title  the  court 
got  its  name.^^  They  were  at  first  two  in  number ;  but  in  Eliza- 
beth's reign  there  were  two  masters  ordinary,  and  two  masters 
extraordinary.  The  first  followed  the  queen  in  her  numerous 
prepresses,  while  the  second  remained  at  Whitehall.^^     Four 

^  Select  Cases  in  the  Court  of  Requests  (S.S.)  xxi. 

'  "  In  that  it  hath  continually  been  served  with  a  clerk  that  was  ever  therwithal 
one  of  the  clerks  of  the  kind's  privy  seal :  it  seemeth  to  communicate  with  the  Star 
Chamber  itself,  and  to  derive  the  authority  immediately  from  the  royal  person,  as 
that  doth/*  Lambard,  Archeion  325. 

*  **  In  that  the  Court  of  Requests  handleth  causes  that  desireth  moderation  of 
the  rigour  which  the  common  law  denounceth,  it  doth  plainly  participate  with  the 
nature  of  the  Chancery,**  ibid  234. 

*  Select  Cases  in  the  Court  of  Requests  {S.S.)  Ixxxix. 

*  Ibid ;  **  I  do  well  remember  that  witnin  t|hese  40  years  tiie  bills  of  com- 
plaints presented  there,  did  ordinarily  carry  the  one,  or  the  other  of  these  two 
suggestions,  namely  that  the  plaintiff  was  a  very  poor  man,  not  able  to  sue  at  the 
common  law,  or  the  king*s  servant  ordinarily  attendant  upon  his  person  or  in  his 
household,'*  Lambard,  Archeion  229. 

'  Esmein,  Histoire  du  droit  Francais  (nth  Ed.)  428-431,  432>434 ;  Select  Cases 
(S.S.)  zi,  xii ;  Coke,  Fourth  Instit.  97. 

^  See  an  order  of  13  Richard  II.  Nicolas  i  18  b,  cited  Spence,  op.  cit.  351 ; 
Baldwin,  op.  cit.  259. 

8  Select  Cases  (S.S.)  x.  >  Ibid. 

^  Ibid  xii,  xiii ;  cp.  Baldwin,  op.  dt.  447. 

u  Select  Cases  (S.S.)  zi.  » Ibid  xix.  1*  Ibid  xii. 

'Mbidxiv,  XV.  i»  Ibid  xix. 
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masters  ordinary  were  appointed  in  James  I.'s  reign,  but  royal 
progresses  still  continued;  and  the  masters  were  sometimes 
called  upon  to  sit  in  the  court  of  Star  Chamber.^  It  was  made 
a  matter  of  complaint  that  the  proceedings  of  the  court  were 
thereby  hindered,  **  for  that  there  is  not  one  person  certeyne  that 
doe  alwayes  sit  judge  there,  but  they  sitt  by  tumes  and  by 
starts," » 

In  spite  of  this  defect  the  social  and  economic  changes  which 
were  taking  place  all  through  the  Tudor  period  made  a  court  of 
this  kind  very  useful.  It  supplemented  and  assisted  both  the 
Star  Chamber  and  the  Chancery ;  and  there  b  no  doubt  that  it 
was  popular.  Like  other  courts  it  tended  to  extend  its  juris- 
diction ;  and  both  the  expense  of  the  proceedings  in  the  court, 
and  delays  in  its  procedure  tended  to  increase.'  But  to  the 
end  it  always  remained,  at  least  in  theory,  a  court  for  poor 
suitors.* 

Towards  the  end  of  Elizabeth's  reign  the  court  was  attacked 
by  the  courts  of  common  law.^  We  shall  see  that  the  courts  of 
common  law  showed  at  this  period  a  jealousy  of  all  jurisdiction 
other  than  their  own.  They  had,  as  we  have  seen,  won  a  com- 
plete victory  over  the  older  local  courts.*  They  now  attacked 
courts  which  had  greater  powers  of  resistance  because  they  had 
sprung,  like  themselves,  from  the  crown.  Their  theory  was  that 
a  court  could  not  be  a  legal  court  unless  its  jurisdiction  was 
based  either  upon  an  Act  of  Parliament  or  upon  prescription. 
Upon  this  theory  the  court  of  Chancery  and  the  Council  were 
by  prescription  legal  courts.  But  more  recent  committees  of  the 
Council,  and  the  court  of  Requests,  could  show  neither  a 
statutory  nor  a  prescriptive  title.  The  courts  of  common  law, 
therefore,  denied  that  the  court  of  Requests  was  a  legal  court^ 
Sir  Julius  Caesar  urged  in  its  defence  that  it  was  substantially 
the  same  court  as  the  King's  Council.  It  is  true  that  it  had 
sprung  from  the  King's  Council.  But  it  is  clear  that  in  James  I.'s 
reign  it  was  a  court  quite  separate  from  the  King's  Council, 
because  no  place  was  assigned  to  the  judges  of  the  court  among 
the  Privy  Councillors.®  He  ui^ed  also  that  the  l^ality  of  its 
jurisdiction  had  been  recognized  by  the  judges.     This  was  to 

1  Select  Cstfies  (S.S.)  xx.  >  Ibid  xcvii. 

'  Ibid  xcvi-xcix ;  Lambard,  Archeion  229,  230. 

*  Select  Cases  (S.S.)  xv. 

^  Ibid  xxii-xlvi ;  Sir  Julius  Csesar,  one  of  the  Masters  of  Requests,  wrote  an 
elaborate  vindication  of  the  court  in  1596,  of  which  Mr.  Leadam  gives  an  account  in 
his  introduction  to  the  Select  Cases  xxii-xxxv. 

'Above,  chap.  ii.  ^  Below  415 ;  Select  Cases  xl. 

"  See  the  petition  of  the  .Masters  of  Requests  to  be  allowed  such  a  place,  ibid, 
xcix,  c. 
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some  extent  true.^  The  answer  of  the  common  lawyers  was 
given  by  Coke.  **  As  gold  or  silver  may  as  current  money  pass 
even  with  the  proper  artificer,  though  it  hath  too  much  alloy, 
until  he  hath  tried  it  with  the  touchstone :  even  so  this  nomi- 
native court  may  pass  with  the  learned  as  justifiable  in  respect  of 
the  outside  by  vulgar  allowance,  until  he  advisedly  looketh  into 
the  roots  of  it,  and  try  it  by  rule  of  law ;  as  (to  say  the  truth)  I 
myself  did."  *  But  it  is  clear  that  the  "  touchstone  "  was  not  so 
much  the  rule  of  law  as  the  changed  outlook  and  the  growing 
independence  of  the  common  law  courts. 

In  1 590  we  find  the  earliest  record  of  a  writ  of  Prohibition 
issued  against  the  court  by  the  court  of  Common  Pleas.'  In 
1598  occurred  the  case  of  Stepney  v.  Floods  which,  in  Coke's 
opinion,  finally  decided  the  illegality  of  the  court.^  But  in  spite 
of  these  decisions,  and  of  others  to  the  same  effect  in  James  I. 
and  Charles  I.'s  reigns,*  the  court  continued  to  thrive.  Its 
cause  list  was  full,  because  it  met  a  want  which  was  felt.  In 
1627,  when  Lord  Manchester  was  Lord  Privy  Seal,  Fuller  says 
that  the  court  was  in  such  repute  that  ''what  was  formerly 
called  the  Almes  Basket  of  the  Court  of  Chancery,  had  ...  as 
much  meat  in,  and  guests  about  it  (I  means  suits  and  clients)  as 
the  Chancery  itself."  •  Even  Coke  was  obliged  to  admit  that  it 
might  be  well  if  its  jurisdiction  were  established  by  Parliament."^ 

Blackstone  considers  that  the  court  of  Requests  was  *Wirtually 
abolished"  by  the  Act  of  1641  which  abolished  jurisdiction  of 
the  Council  in  England.^  It  is  true  that  this  Act  does  not 
mention  the  court  of  Requests.  It  is  true  also  that  the  decisions 
of  the  preceding  reigns  directed  against  the  court  had  been 
based  on  the  principle  that  the  court  of  Requests  was  a  separate 

^Select  Cases  xxxii-xxxv;  but  there  were  only  four  instances,  the  earliest  of 
which  was  a  century  after  the  establishment  of  the  court, 
s  Fourth  Instit.  98. 

*  Select  Cases  xxxvi,  xxxvii,  followed  by  other  cases  in  the  Common  Pleas  and 
King's  Bench. 

*  Fourth  Instit.  97 ;  Cro.  Eliza.  646  (sub  nomine  Stepney  v.  Lloyd),  Anderson, 
C.J.,  and  Glanvil,  J.,  said,  "This  court  hath  not  any  power  by  commisdon,  by 
statute  or  by  common  law ;  *'  and  they  contrasted  it  with  courts  like  the  court  of 
Wards  which  had  such  power  by  statute ;  in  Paine*s  case  (1608),  Yelv.  iiz,  it  was 
ruled  that  perjury  was  not  there  punishable,  as  the  court  had  no  jurisdiction. 

^Earl  of  Derby's  case  (1614)  la  Co.  Rep.  1x4;  Penson  v.  Cartwright  (1615) 
Cro.  Jac.  345 ;  Calmadie*s  case  (1640)  Cro.  Car.  59^. 

*  Campbell,  Lives  of  the  Chief  Justices  i  360,  citing  Fuller  ii  169. 

^  Fourth  Instit.  98,  *'  And  although  the  law  be  such  as  we  have  set  down ;  vet 
in  respect  of  the  continuance  that  it  hath  had  by  permission,  and  of  the  number 
of  decisions  therein  had,  it  were  worthy  of  the  wisdom  of  a  Parliament,  both  for 
the  establishment  of  things  for  the  time  past,  and  for  some  certain  provision  with 
reasonable  limitations  ...  for  the  time  to  come.*' 

B  Bt  Comm.  iii  50 ;  so  Hale,  Jurisdiction  of  the  House  of  Lords  57,  says,  **  This 
court  he  (the  keeper  of  the  privy  seal)  held  for  a  while,  but  being  under  a  discon- 
tinuance, it  hath  now  for  many  years  been  asleep." 
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court,  and  not  the  Council ;  ^  and  that  no  attempt  was  made  to 
put  the  Act  in  force  against  the  court,  which  continued  to  sit 
till  1642.^  But,  after  the  Restoration,  though  Masters  of  Re- 
quest were  appointed,  they  performed  no  judicial  duties.  They 
merely  examined  personal  petitions  for  royal  favours.^  As 
Leadam  says,  ''  Charles  II.  was  too  well  advised  to  imperil  a  yet 
unsettled  throne  by  an  exercise  of  prerc^ative  which  would 
have  excited  lively  apprehension  throughout  the  country.  If, 
it  would  have  been  asked,  the  king,  despite  the  decisions  of  the 
judges  of  Elizabeth,  and  in  the  face  of  the  Act  of  1641,  could 
re-establish  the  court  of  Requests,  then,  why  not  the  Star 
Chamber?"*  This  is  probably  the  gist  of  the  matter;  and  this 
justifies  Blackstone's  view  of  the  effect  of  the  Act  of  164 1. 

The  court  of  Chancery  was  therefore  left  the  sole  court  of 
equity.  We  must  now  consider  the  way  in  which  it  was  oigan- 
ized. 

The  Organization  of  the  Court 

The  two  most  important  sets  of  officials  of  the  court  were 
the  Masters  and  the  Clerks.  There  were  many  other  officials,' 
but  these  are  the  most  important,  and  therefore  I  shall  speak 
only  of  them  in  this  section. 

The  Masters, 

Writers  of  the  seventeenth  century  state  that  the  Chancellor 
was  the  sole  judge  of  the  court*  But,  being  much  occupied  with 
political  duties,  he  often  needed  assistance.  From  the  reign  of 
Henry  VIII.  onwards  he  was  generally  assisted  by  the  Master 
of  the  Rolls,  who  was  the  chief  of  the  Masters  in  Chancery.  I 
shall  first  describe  the  position  of  the  Masters,  and  then  trace 
the  history  of  their  chief. 

Fleta,  in  his  chapter  on  the  Chancery,  says  that  there  were 
associated  with  the  Chancellor  "  honest  and  prudent  clerks  who 
were  sworn  to  be  faithful  to  the  king,  and  who  had  a  full  knowledge 
of  the  laws  and  customs  of  England  ;  whose  duty  it  was  to  hear 
and  examine  the  prayers  and  complaints  of  petitioners,  and,  by 
royal  writs,  to  give  the  fitting  remedies  for  the  injuries  which 
they  had  brought  to  light."  ^     Elsewhere  he  calls  these  clerks 

^  Select  Cases  xlix. 

>  Between  aSth  of  April  and  17th  of  May  1642,  556  orders  were  made,  ibid  I. 

s  Ibid  c,  ci.  « Ibid  Ui. 

'  Fleta  II.  36 ;  Observations  Concerning  the  Office  of  Lord  Chancellor  36-39 ; 
App.  XXVI. 

'  Coke,  Fourth  Instit.  84 ;  Observations  Concerning  the  Office  of  Chancellor 
31 ;  Spence,  op.  cit.  i  357  and  note. 

^  "  Clerici  honesti  et  circumspecti  Domino  Regi  jurati,  qui  in  legibus  et  con* 
suetudinibus  Anglicanis  notitiam  habeant  pleniorem ;  quorum  officium  sit  supplica- 
tiones  et  querelas  conquerentium  audire  et  examinare  et  eis  super  qualitatibus 
injuriarum  ostensarum  debitum  remedium  exhibere  per  brevia  regis,"  II.  13,  i. 
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"  collaterales,"  "socii,"  and  "  praeceptorcs "  of  the  Chancellor.^ 
In  fact  during  the  Middle  Ages  we  find  them  called  by  very 
various  titles,  all  implying  that  they  are  assistants  to  the  Chan- 
cellor.^ Their  number  seems  from  an  early  date  to  have  been 
fixed  at  twelve ; '  and  it  continued  to  be  twelve.  But  in  the 
time  of  Hatton  and  Egerton  we  meet  with  Masters  Extra- 
ordinary who  did  certain  ministerial  acts  in  the  country.^  They 
were  paid  in  early  times  partly  by  fees,  but  chiefly  in  kind. 
They  lived  together  in  the  king's  house,  and  later  in  a  special 
dwelling  set  apart  for  them ;  ^  and  they  had  certain  allowances 
of  clothes,  food,  and  drink.  They  were  all  in  Orders  before 
Henry  Vlll.'s  reign ;  and  the  Chancellor  seems  to  have  acquired 
the  patronage  of  all  livings  under  20  marks  in  order  that  he 
might  be  able  to  reward  the  Masters,  and  other  officials  of  the 
Chancery.^  In  the  treatise  on  the  Masters  there  is  a  complaint 
that  other  officials  of  the  Chancery  had  usurped  their  duties,  and 
had  diminished  the  value  of  their  offices  by  intercepting  their 
fees.^  But,  that  they  gained  considerable  profit  from  the  in- 
creased business  of  the  Chancery,  is  clear  from  the  fact  that 
in  1 62 1  it  could  be  asserted  that  eight  of  their  number  had  g^ven 
£iSO  a  piece  for  their  offices.^ 

They  were  in  early  times  occasionally  appointed  by  the 
crown.  In  the  reign  of  Edward  IV.  the  Chancellor  acquired  the 
right,  which  he  exercised  till  1833,  of  appointing  eleven  of  them.* 
The  appointment  of  their  chief,  the  Master  of  the  Rolls,  remained 
with  the  crown.  The  Chancellor  admitted  them  to  office  by 
placing  a  cap  upon  their  head  in  court ^^ 

The  duties  of  the  Masters  were  in  earlier  times  very  various. 
Their  large  range  made  it  necessary  that  they  should  be  ac- 
quainted not  only  with  the  common  law,  but  also  with  the  canon 
and  civil  law.^^  They  can  be  summarized  as  follows :  (i)  Fleta 
describes  them  as  superintending  the  issue  of  all  original  writs.  ^^ 
By  the  end  of  Elizabeth's  reign  their  duties  in  this  respect  seem 

1 II.  13,  la. 

'In  the  Treatise  on  the  Matters  (written  while  Egerton  was  Lord  Keeper, 
Z596-1603),  Hargrave*8  Law  Tracts  294,  they  are  styled  **  Magistri  cancellarii,  con- 
alium  r^is  in  cancellaria,  socii,  collaterales,  derici  de  prima  forma,  derici  primi 

Sadns,  derici  de  majore  gradu,  derid  magni,  clerid  ad  robas  " — the  reason  for  the 
It  name  is  that  they  wore  robes  or  gowns  of  the  king's  sift. 

•  Ibid  297.  *  Ibid ;  Spence  i  365.  "Below  419. 

'Treatise  on  the  Masters  315-3x7;  Y.B.  3,  4  Ed.  H.  (S.S.)  xhc. 

^  Treatise  on  the  Masters  3x5-3x7. 

^Spence  i  36X  n.  a,  citing  a  speech  of  Sir  E.  Coke  in  the  House  of  Commons. 

»  Treatise  on  the  Masters  293  ;  3,  4  William  IV.  c.  94  §  x6. 

^^  Treatise  on  the  Masters,  294;  they  are  there  compared  to  Doctors  in  a 
University. 

"  Ibid  30Z,  309, 310 ;  in  Mary*s  reiffn  there  was  a  complaint  that  they  neglected 
the  common  law  for  the  dvil  law,  and  that  in  consequence  writa  were  carelessly 
issued,  History  of  the  Chancery  36  seqq.  ^'  II.  X3,  i. 
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to  have  been  confined  to  the  issue  of  writs  of  grace  such  as  sub- 
pcena,  supplicavit»  certiorari,  or  ne  exeat  regno  ;  and  even  these 
often  issued  as  of  course.^  (2)  They  acted  occasionally  as  the 
king's  secretaries.^  (3)  They  attended  the  House  of  Lords 
without  writ,  and  were  often  nominated  triers  of  petitions.' 
Originally  they  took  rank  above  the  Attorney-  and  Solicitor- 
Greneral,  the  King's  Counsel,  and  the  Serjeants,  till  one  Dr. 
Barkley  in  1 576  ventured  to  address  the  House  without  leave. 
Since  that  time  they  took  rank  below  the  Serjeants.*  (4)  They 
assisted  the  Council  and  the  Chancery  in  the  various  branches  of 
their  jurisdiction.^ 

Their  duties  became  specialized  with  the  growing  jurisdiction 
of  the  court  of  Chancery.  At  an  early  period  they  examined 
witnesses  in  causes  depending  in  the  Chancery.*  But  this  duty 
had,  by  the  end  of  Elizabeth's  reign,  devolved  on  ^>ecial 
examiners  and  Masters  Extraordinary.^  Their  chief  duty  was  to 
assist  the  Chancellor  in  the  hearing  of  cases,  and  also  on  seal 
days,  Le.  on  days  when  he  heard  motions  on  interlocutory 
matters.'  They  were  sometimes  compared  to  the  pedanei 
judices  of  the  later  Roman  law,  because  the  Chancellor  could 
delegate  to  them  the  duty  of  hearing  and  reporting  upon  certain 
parts  of  a  case.*  This  s)rstem  of  delegation  seems  to  have  been 
carried  to  an  excess ;  and  Bacon's  Orders  ^^  defined  and  restricted 
the  matters  which  could  be  so  delegated.  The  effect  of  his 
Orders  was  to  fix  the  position  of  the  Masters  as  assistants  to  the 
court,  whose  duty  it  was  to  report  upon  matters  referred  to  them. 
Their  position  became  more  definite  with  the  development  of  the 
jurisdiction  of  their  chief,  the  Master  of  the  Rolls. 

The  DMogus  de  Scaccario  mentions  a  clerk  of  the  Chancery 
whose  duty  it  was  to  oversee  the  scribe  who  composed  the 
Chancellor's  Roll"  Possibly  this  official  is  the  Clerk  or  Curator 
of  the  Rolls,  and  the  Master  of  the  Rolls  of  later  law.^^     In 

^  Treatise  on  Uie  Masters  30Z,  302 ;  cp.  Bacon's  Orders  no.  85. 

*  Treatise  on  the  Masters  303.  '  Ibid  308,  309. 
^  Ibid  298,  399 ;  cp.  S.P.  Dom.  1603-16x0  346,  xxvi  29,  3a 

^  Treatise  on  the  Masters  309-3x3. 

*  Ibid  303.  7  Spence  i  365. 

*  Treatise  on  the  Masters  307 ;  Observations,  etc.,  36,  37.  The  term  *•  inter- 
locutory *'  seems  to  have  originated  with  Lord  Ellesmere ;  Norburie,  Abuses  of 
Chancery  (Hargrave,  Law  Tracts  at  p.  443),  talks  of  "  those  orders  which  the  last 
Lord  Chancellor  not  unaptly  termed  interlocutory ^  being  before  hearing.** 

'  E,^.  taking  of  accounts,  the  hearing  of  applications  relating  to  procedure,  the 
examination  of  mterrogatories,  or  the  sufficiency  of  answers,  and,  till  Bacon's  time, 
demurrers,  Spence  i  36X. 

>•  Orders  45.53.  w  Stubbs,  Sel.  Ch.  X78. 

"  The  titl^  of  the  Master  of  the  Rolls  in  the  Middle  Ages  is  Clerk  or  Curator  of 
the  Rolls,  Spence  i  100,  357 ;  History  of  the  Chancery  2X,  22.  He  is  not  called 
Master  of  the  Rolls  in  any  sutute  till  ix  Henry  Vll.  c,  x8 ;  till  Henry  VIII.*8  reign 
he  was  a  cleric,  Spence  i  357  n.  d. 
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Edward  II.'s  reign  William  Airmyn  was  the  principal  clerk  in 
the  Chancery — he  was  sometimes  even  spc4cen  of  unofficially  as 
vice-chancellor ;  and  **  he  was  the  first  Chancery  clerk  to  combine 
the  offices  of  keeper  of  the  rolls  of  Chancery  and  keeper  of  the 
donms  amversorum  in  which  these  rolls  ultimately  found  their 
home."  ^  This  would  seem  to  show  that  the  office  was  growing 
in  distinctness  and  assuming  its  modern  shape.  In  1 378  Parlia- 
ment confirmed  a  grant  of  this  House  made  by  Edward  III.  to 
the  Keeper  of  the  Rolls ;  ^  and  in  1 388  he  was  assigned  a  place 
above  the  judges.'  The  Chancellor  admitted  him  to  office  by 
putting  him  into  the  possession  of  this  domus  conversorum,^ 
which  thus  became  "  the  College  of  the  Chancery  men."  * 

We  have  seen  that,  with  the  development  of  the  jurisdiction 
of  the  Chancery,  the  judicial  duties  of  the  Masters  began  to  in- 
crease. From  the  first  a  large  share  of  these  judicial  duties  fell 
to  the  Master  of  the  Rolls  who  was  sometimes  assisted  by  the 
judges.^  Thus  in  1433  he  was  commissioned,  during  the  absence 
of  ti^e  Chancellor  in  France,  to  exercise  the  jurisdiction  belong^ing 
to  the  court  of  Chancery.^  In  the  reign  of  Henry  VII I.,  as  at 
an  earlier  period,  he  is  sometimes  called  vice-chancellor.^  But  up 
to  this  reign  his  jurisdiction  differed  from  that  of  the  other 
Masters  in  degree  rather  than  in  kind.  The  practice,  which 
dates  from  the  time  of  Wolsey,  of  delegating  to  him  a  certain 
jurisdiction  by  special  commission,  gave  him  in  time  a  jurisdiction 
which  is  quite  different  from  that  of  the  other  Masters.^  These 
commissions  were  at  first  addressed  not  only  to  the  Master  of 
the  Rolls,  but  also  to  the  judges  and  the  other  Masters.  They 
empowered  the  persons  named  to  hear  the  kind  of  cases  specified 
in  the  commission.  Later  they  were  addressed  to  the  Master  of 
the  Rolls  only,  and  empowered  him  to  hear  cases  generally. ^^ 
The  practice  had  become  so  usual  that  Coke  states  generally  that 

^  ToQt,  Edward  II.  184 ;  the  donrat  conversomm  had  since  Henry  III.'s  days 
been  a  home  fior  converted  Jews,  Lambard,  Archeion  67-68. 

'  History  of  the  Chancery  20-az. 

>  Discourse,  etc.,  18,  19.  In  James  I.'s  reign  his  place  was  between  the  two 
chief  justices. 

*  Spence  i  357.  '  Lambard,  Archeion  67. 

'Spence  i  358  and  notes;  Discourse,  etc,  90-109.  There  are  the  following 
references  to  the  judicial  capacity  of  the  Master  iH  the  Rolls  in  the  Year  Books  of 
the  fifteenth  century :  i  Hy.  VII.  Pasch.  pi.  i ;  i  Hy.  VII.  Trin.  pi.  5  ;  4  Ed.  IV. 
Mich.  pL  5 ;  11  Ed.  IV.  Trin.  pi.  14 ;  12  Ed.  IV.  Mich.  pi.  11 ;  cp.  11  Henry  VII. 
c.  25. 

^  Nicolas  iv  158. 

"  Discourse,  etc.,  20 ;  from  Heniy  VI. 's  reign  we  find  bills  addressed  to  him ; 
but  this  was  usual  only  when  the  office  of  Master  of  the  RoUs  was  associated  with 
that  of  Lord  Keeper. 

'  Campbell,  Chancellors  i  506. 

^0  Spence  i  365,  366 ;  see  S.P.  Dom.  i6ii«i6i8  335,  Ixxxiv  3  for  a  cornmission  to 
Sir  Julius  Csesar,  M.R.,  to  hear  and  examine  causes  in  the  Chancery. 
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in  the  absence  of  the  Lord  Chancellor  he  hears  causes  and  makes 
Orders.^  From  1623  he  appears  to  have  had  some  share  in  r^^- 
lating  the  practice  of  the  court,  as,  after  that  date,  many  of  the 
general  Orders  were  isstied  by  the  Chancellor  and  the  Master  of 
die  Rolls.^  He  comes  to  be  in  fact  the  general  deputy  of  the 
Lord  Chancellor. 

It  was  not  certain,  however,  whether  the  Master  of  the  Rolls 
exercised  these  powers  by  virtue  of  his  position  as  Master,  or  by 
virtue  of  the  special  commission  addressed  to  him.  In  the 
eighteenth  century  the  jealousy  of  the  other  Masters  raised  the 
question  of  his  authority  to  act  as  general  deputy  of  the  Chan- 
cellor.' 

The  controversy  illustrates  the  gradual  way  in  which  the 
jurisdiction  of  the  Chancery  had  developed  It  was  clear  that 
originally  the  Master  of  the  Rolls  had  been  simply  one  of  the 
Masters.  Like  them  he  acted  for  the  Chancellor.  His  grant  of 
office  contained  no  explicit  reference  to  judicial  duties ;  ^  and  it 
was  not  clear  whether  he  could  be  authorized  to  act  alone  by 
royal  commission,^  or  whether  proceedings  before  him  were  not 
invalid  in  the  absence  of  two  of  the  other  Masters.  *  But  it  was 
clear  that  another  judge  was  needed  for  the  Chancery.  It  was 
possible,  owing  to  the  uncertainty  of  the  older  practice,  and  the 
certainty  of  the  more  recent  practice,  to  contend  that  there  had 
always  been  a  subordinate  judge  in  the  Chancery.  The  contro- 
versy concerned  but  a  small  point  of  l^al  history.  But  the 
arguments  used  on  either  side  remind  us  of  the  larger  political 
controversies  of  the  seventeenth  century.  Both  were  argued  as 
questions  of  legal  history.  In  both  each  side  tried  to  elicit, 
from  the  uncertain  precedents  and  forms  of  an  earlier  age,  the 
answer  to  a  question  of  which  the  makers  of  those  precedents 
and  forms  had  never  dreamed. 

^  Fourth  Instit.  97 ;  but  as  late  as  the  beginning  of  the  seventeenth  centuiy  the 
office  was  treated  as  a  sinecure ;  when  Egerton,  who  had  held  the  office  lor  seven 
years  together  with  the  office  of  Lord  Keeper,  became  Chancellor  it  was  coofierred 
by  James  I.  on  a  Scotdi  favourite  who  knew  nothing  of  the  duties  of  the  office ;  but 
this  experiment  was  not  repeated. 

'  Spence  i  359  n.  a. 

'  A  Mr.  Burroughs  wrote  '*  a  histwy  of  the  Chancery  relating  to  the  judicial 
power  of  that  court  and  the  rights  of  the  Masters,*'  maintaining  tmit  the  Master  of 
the  Rolls  had  only  judicial  aumority  qua  master.  This  was  answered  in  the  **  Dis- 
course of  the  Judicial  Authority  of  the  Master  of  the  Rolls,'*  attributed  to  Lord 
Hardwicke  and  Sir  J.  Jekyll.  Burroughs  replied  with  his  "  Legal  Judicature  in 
Chancery ;  "  see  C.  P.  Cooper,  Chancery  349,  350  n. 

*  Legal  Judicature  in  Chancery  97-100. 

'  Discourse,  etc.,  137- 144 ;  L^al  Judicature  177. 

'Ibid  182-185,  368;  Discourse,  etc.,  162,  163;  in  Smith  v.  Turner  (1684)  i 
Vem.  273,  274,  it  is  stated  that  the  Master  of  the  Rolls  had  no  jurisdiction  in  the 
absence  of  two  of  the  other  masters ;  and  cp.  Merreitt  v.  Eastwicke,  ibid  264-266 ; 
but  it  is  stated  in  the  report  of  Smith  v.  Turner  that  the  record  does  not  b^  oat 
the  reports  of  these  cases. 
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The  question  was  settled  by  statute  in  1729.^  It  was  enacted 
that  all  Orders  made  by  the  Master  of  die  Rolls  (except  such 
Orders  as  the  Lord  Chancellor  alone  could  make)  should  be 
valid,  subject  to  an  appeal  to  the  Lord  Chancellor.  But  the 
Master  of  the  Rolls  was  still  regarded  merely  as  deputy  of  the 
Lord  Chancellor.  C.  P.  Cooper,*  writing  in  1828,  said,  "the 
sittings  of  the  Master  of  the  Rolls  still  continue  to  be  regulated 
upon  the  old  notion  of  his  having  no  authority  to  hear  causes, 
except  in  the  Chancellor's  absence  and  as  his  deputy,  and  this, 
extraordinary  as  it  may  appear,  is  the  only  reason  that  can  be 
assigned  for  the  Master  of  the  Rolls  not  sitting  on  Wednesday 
and  Friday  evenings  during  term,  and  at  other  times  when  the 
Chancellor  was  anciently  in  the  habit  of  holding  his  sittings." 

The  Clerks. 

In  addition  to  the  Masters  the  Chancery  possessed  an  ex- 
tensive staff  of  clerks.  The  most  important  of  these  are  known 
as  the  Six  Clerks.'  Their  duty  was  to  write  and  examine  the 
writs  before  they  were  sealed.  If  a  wrong  writ  was  issued  they 
were  liable.^  They  were  under  the  superintendence  of  the 
Master  of  the  Rolls,  and  assisted  him  in  keeping  the  Rolls.  ^ 
They  acted  also,  in  earlier  times,  as  the  solicitors  of  the  parties. 
With  the  increase  in  the  jurisdiction  of  the  court  their  duties 
became  at  once  less  burdensome  and  more  profitable.  The  duty 
oi  drawing  up  the  writs  fell  on  the  cursitors.^  The  appointment 
of  a  registrar  of  the  court,  as  early  as  Henry  V.'s  reign,  relieved 
them  of  the  duty  of  recording  the  orders  and  decrees  of  the 
court^  At  a  later  date  the  creation  of  offices  for  filing  affidavits  ^ 
and  for  filing  bills  and  answers  ^  relieved  them  of  the  custody  of 
these  documents.  The  growing  business  of  the  court  made  it 
impossible  for  them  to  act  as  solicitors  to  the  parties.  They  are 
declared,  it  is  true,  in  Lord  Clarendon's  Orders,  to  be  the  proper 

1 3  George  II.  c  30.  «  Chancery  350,  351. 

'  Fleta  II 13,  15  says,  "  Habet  edam  sex  clericos  %yiQ%  prtenotarios  in  officio  illo, 
qui  cum  dericis  memoratis  familiares  regis  esse  consueverunt,  et  precipue  ad 
victum  et  vestitum,  <|uia  ad  brevia  scribenda  secundum  diyersitates  (juerelarum  sunt 
intiulati  (tU) ;  et  qw  omnes  pro  victu  et  vestitu  de  proficuo  sip^illi,  m  cujuscumque 
nsuB  provenerint,  dd>ent  honeste  inveniri ;  '*  they  were  m  Orders  till  14, 15  Henry  VIII. 
c.  8 ;  Reeves  H.E.L.  iii  250. 

^  Spence  i  366. 

'  History  of  the  Chancery  33 ;  for  other  regulations  made  for  keeping  the  Rolls 
in  159a  see  Egerton  Papers  (C.S.)  194. 

'  Fleta  if  36 ;  Bacon's  Works  vii  699,  70a 

^  Some  information  as  to  this  office  will  be  found  in  a  petition  of  the  Registrar 
to  Archbishop  Laud  in  1637,  S.P.  Dom.  1637,  561  cccclxxii  26;  it  is  there  stated 
that  his  duties  had  formerly  been  discharged  by  the  Six  Clerks ;  but  the  author 
■eems  to  have  thought  erroneously  that  the  office  only  dated  from  Henry  VIII.'s 
reign,  as  to  this  see  Spence  i  366  n.  #. 

>Ibid  i  366;  Bacon,  loc.  dt  'Egerton  Papers  (C.S.)  198-200. 
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and  only  officers  of  the  court  to  inform  themselves,  and  to  report 
to  the  court  on  the  state  of  their  client's  causes.  But  the  clients 
often  employed  their  under  clerks/  and  finally  their  own  solicitors.^ 
The  Six  Clerks,  however,  still  continued  to  keep  the  records,  and 
to  make  for  their  supposed  clients  copies  of  the  proceedings  for 
which  they  took  large  fees.  From  the  time  of  Charles  L  they 
divided  the  cases  among  them  by  an  alphabetical  arrangement.' 

Although  they  had  ceased  to  superintend  the  business  of  the 
suitors,  their  remuneration  increased  with  the  increase  in  the 
amount  and  value  of  the  business  of  the  court  The  suitors  were 
obliged  to  take  copies  of  the  proceedings,  which  they  did  not 
need,  because  the  Six  Clerks  had  nominally  the  conduct  of  the 
suits.  They  still  further  lightened  their  duties,  without  diminish- 
ing their  salary,  by  an  agreement  which  they  came  to  in  1785.^ 
It  was  arranged  that  their  business  should  be  conducted  in  one 
room,  and  that  they  should  take  it  in  turns  to  be  present ;  that 
the  one  present  should  do  all  the  business  arising  in  any  suit, 
whether  or  not  it  was  appropriated  to  himself,  and  should  credit 
the  clerk,  to  whom  the  suit  was  appropriated,  with  the  fees.. 
Thus  each  clerk  drew  his  salary  for  two  months*  work  in  the 
year.  Seeing  that  their  under  clerks  attended  court,  and  that 
the  parties'  own  solicitors  conducted  the  causes,  their  sole  work 
consisted  in  keeping  certain  records,  in  signing  certain  documents 
connected  with  the  cause,  and  in  taking  large  fees  for  badly- 
executed  and  needless  copies  of  such  documents.^ 

The  Six  Clerks  were  assisted  by  a  body  of  persons  known  in 
later  law  as  the  Sixty  Clerks.^  They  were  at  first  merely  the 
employes  of  the  Six  Clerks.     In  1 596  they  were  regularly  estab- 

*  Ex  parte  the  Six  Clerks  (1798)  3  Yes.  589,  601 ;  Pepys,  Diary  ii  133  relates 
how,  in  1661,  he  went  to  the  Six  Clerks*  Office  to  find  a  clerk  to  advise  Mm  in  a 
Chancery  suit. 

*It  is  clear  from  Hudson's  treatise  on  the  Star  Chamber  that  the  class  of 
professional  solicitors  was  new  at  the  beginning  of  James  I.*s  reign,  as  he  sa3rs  at 
pp.  94,  95,  **  in  our  age  there  are  stepped  up  a  new  sort  of  people  called  solicitors,  un- 
known to  the  records  of  the  law,  who,  like  the  grasshoppers  of  Egypt,  devour  the 
whole  land; "  for  the  history  of  solicitors  see  vol.  vi  Bk.  iv  Pt.  I.  c  8. 

'  Ex  parte  the  Six  Clerks  3  Vcs.  590.  *  3  Ves.  595-596. 

*  See  the  evidence  given  before  the  Chancery  Commission  of  1826,  cited  Parkes, 
Chancery,  576 ;  below  440-441 ;  it  is  not  surprising  that  in  the  seventeenth  century 
the  king  claimed  a  share  in  the  appointment  to  such  valuable  sinecures,  S.P.  Dom. 
1635  251,  ccxcii  36 ;  1661-1662  580,  bdv  13 ;  1676-1677  193,  248 ;  see  above  260-261 
for  similar  claims  by  the  king  in  the  case  of  the  officials  of  the  courts  of  common  law ; 
but  as  was  the  case  with  the  officials  of  the  common  law  courts  the  ChanceUor  or 
Master  of  the  Rolls  seem  to  have  asserted  their  rights  to  this  patronage  after  the 
Revolution ;  thus  in  1696  Lutterell  notes  in  his  Diary  (iv  159)  that  a  Six  Clerk's 
place  has  fallen  vacant  which  will  be  worth  6000  guineas  to  Trevor  the  Master  of 
the  Rolls. 

'  Fleta  II  13,  15  mentions,  **  derici  juvenes  et  pedites,  quibus  de  gratia  Cancel- 
larii  concessum  est  pro  expeditione  populi  brevia  faceie  cursoria ;  dum  tamen  sub 
advocatione  clericorum  superiorum  fuerint,  qui  eorum  facta  in  eorum  receperint 
pericula." 
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lished  as  officers  of  the  court.  They  took  an  oath  on  entering 
the  office  and  were  called  the  sworn  clerks.  Egerton  fixed  their 
numbers  at  eight  to  each  Six  Clerks.  This  number  was  after- 
wards raised  to  ten.^  After  many  disputes,  owing  to  attempted 
changes  in  the  Commonwealth  period,  their  status  was  fixed  in 
1 668.  Their  number  was  fixed  at  sixty  ;  they  were  to  be  chosen 
from  those  who  had  served  seven  years  as  clerks  to  the  Six 
Clerks ;  and  they  were  paid  by  a  fixed  percentage  of  the  fees 
paid  by  suitors  to  the  Six  Clerks. 

Defects  in  the  Organization  of  the  Courts  and  its  Re-^ 
organization  in  the  Nineteenth  Century 

As  soon  as  the  business  of  the  court  of  Chancery  began  to 
increase  complaints  begin  to  be  heard  of  its  defective  organization. 
There  is  much  evidence  as  to  the  nature  of  these  defects  in  the 
sixteenth  and  early  seventeenth  centuries ;  and  the  defects  then 
pointed  out  were  substantially  the  same  as  those  which  existed 
in  an  aggravated  form  at  the  beginning  of  the  nineteenth  century^ 
During  the  period  of  the  Commonwealth  an  attempt  was  made 
to  remove  them.  But  all  the  schemes  of  reform  which  were  put 
forward  during  that  period  perished  at  the  Restoration ;  and  the 
attempts  made  to  revive  them  at  the  Revolution  failed.  It  was 
therefore  not  till  the  nineteenth  century  that  these  long  standing 
defects  were  removed.  From  this  summary  it  will  be  seen  that 
the  subject  can  best  be  treated  chronologically,  and  divided  into 
the  following  four  periods :  (i)  The  period  before  the'  Great 
Rebellion ;  (2)  the  period  of  the  Commonwealth  ;  (3)  the  period 
after  the  Restoration  ;  and  (4)  the  reorganization  of  the  court 
in  the  nineteenth  century. 

(i)  The  period  before  the  Great  Rebellion. 

Parliamentary  debates  and  pamphlets  of  this  period  supply 
abundant  evidence  of  the  discontent  which  was  felt  with  the 
court.*  The  causes  of  this  discontent  were  two-fold — the  judicial 
staff  was  inadequate,  and  abuses  of  many  kinds  were  rampant 
amongst  the  official  staff  of  the  court 

(i)  The  inadequacy  of  the  judicial  staff. 

It  was  said  in  a  debate  in  Parliament  in  1623  that  35,000 
subpoenas  had  been  issued  in  one  year.^     This  may  have  been  an 

^  Ex  parte  the  Six  Clerks  3  Ves.  589,  599. 

'Thus  Chamberlain  wrote  to  Netbersole  in  1624,  *'  Chancery  has  lately  become 
a  protection  for  coiening  rather  than  a  relief  for  the  honest/*  S.P.  Dom.  x623-i625 
378,  cbcviii  8. 

*  Commons  Journals  i  573-574. 
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exaggeration ;  but  it  is  probable  that  over  20»ooo  were  issued^ 
It  was  thus  obvious  that  the  work  was  too  much  for  the  Chancellor 
and  the  Master  of  the  Rolls.  In  fact  in  1621  a  bill  had  been 
brought  forward  in  the  House  of  Lords  to  create  two  assistant 
judges  of  the  court ;  but  it  had  never  got  beyond  a  first  reading.* 
The  result  was  a  constantly  increasing  arrear  of  causes,  and  lor^ 
delays  in  the  administration  of  justice.  This  evil  was  aggravated 
by  the  suspicions  entertained,  not  without  reason,  that  the  justice 
when  administered  was  not  always  pure.'  Bacon's  confession  of 
corruption  showed  that  the  Lord  Chancellor  himself  could  not 
always  be  trusted ;  and,  as  we  shall  now  see,  matters  were  much 
worse  in  the  offices  of  the  court. 

(ii)  The  abuses  rampant  amongst  the  official  staff. 

The  official  staff  of  the  court  of  Chancery  was  recruited  and 
paid  upon  exactly  the  same  plan  as  the  official  staffs  of  the  courts 
of  common  law ;  and  the  same  results  ensued.^  The  officials 
were  appointed  for  life,  and  paid  by  fees  upon  the  business  done. 
Thus,  when  the  business  of  the  court  b^^n  to  increase,  the  value 
of  these  offices  rose.  The  officials  contrived  to  pass  on  the  work 
to  deputies ;  and  thus  valuable  sinecure  places  came  into  being.^ 
Their  holders  were  naturally  the  most  determined  opponents  to 
effective  reform.  They  formed  a  close  body  who  resented  any 
increase  in  their  numbers  because  it  would  diminish  their  fees. 
To  the  end  there  continued  to  be  twelve  masters  and  six  clerks 
of  the  court.*  The  deputies  of  these  officials  who  did  their  work 
were  generally  underpaid ;  ^  and  so  they  naturally  tried  to  recoup 
themselves  by  questionable  practices.  Sometimes  they  concealed 
business  from  their  superiors  and  kept  the  fees.  Sometimes  they 
paid  the  fees  over  and  relied  upon  bribes  for  expedition.^     Thus, 

^  Sir  F.  Fane,  {>atentee  of  the  subpoena  office,  put  the  number  at  x6,ooo ;  tome 
intermediate  figure  is  probably  correct. 

*  Hist  MSS.  Com.  Third  Rep.  App.  22 ;  Coke  in  a  debate  in  the  House  of 
Commons  in  1621  agreed  that  the  work  of  the  court  was  too  much  for  the  Chan- 
cellor and  the  Master  of  the  Rolls,  Commons  Journals  i  594. 

'  Abuses  of  the  High  Court  of  Chancery,  Harg.  Law  Tracts  433  ;  this  tract  was 
Mrritten  soon  after  the  foil  of  Bacon  while  Bishop  Williams  was  Chancdlor. 

^  Above  246-262.  ^  Above  257-258. 

'  Observations  concerning  the  Chancery,  cited  Parkes,  Chancery  Z49-i53,  **  The 
several  Masters  of  the  Rolls  for  the  time  l>eing  .  .  .  having  the  nomination  of  the 
Six  Clerks,  Examiners,  and  Registrars  found  it  more  profitable  to  continue  them  at 
that  small  number,  and  sell  their  offices  for  great  sums  of  money  to  men  altogether 
ignorant  of  the  practice  of  the  court,  than  to  admit  deserving  men  gratis,  and,  as 
business  increased,  to  have  increased  able  and  honest  working  attomies,  as  the  judges 
of  the  other  courts  of  justice  did." 

^  Exact  relation  of  the  Proceedings  of  the  late  Parliament  (1653),  cited  Parkes 
129 ;  D'Ewes,  Autobiography  i  2x0,  notes  in  the  Six  Clerks  *'  Thdr  extreme  tenacity 
and  love  of  the  world,  daily  plotting  .how  to  keep  short  the  gains  of  their  under- 
clerks  and  to  advance  their  own.*' 

'  Lives  of  the  Norths  i  263. 
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while  the  actual  work  was  badly  done  by  underpaid  deputies, 
the  suitor  paid  enormous  fees  to  sinecure  officials.  These  officials 
naturally  r^[arded  their  offices  merely  as  property.  They  were 
sold  or  given  away  by  the  king  or  the  Chancellor ;  ^  and  some- 
times sold  by  the  holders  of  the  office.^  An  attack  upon  one  of 
these  officials  always  appeared  to  those  interested  in  the  patron- 
age, not  as  the  act  of  dismissing  a  useless  servant,  but  as  the  act 
of  depriving  a  man  of  his  freehold.  It  was  on  this  ground  that 
the  Six  Clerks  escaped  abolition  in  the  time  of  the  Common- 
wealth.' It  followed  that  all  those  who,  from  their  experience 
of  the  court,  were  most  competent  to  reform  it,  were  the  most 
interested  in  maintaining  it  in  its  existing  condition.  Commis- 
sions of  enquiry  revealed  abuses,  but  they  could  do  little  to 
remedy  them.*  From  the  Lord  Chancellor  who  sold  the  higher 
offices,  to  the  under  clerk  who  did  the  work  of  the  higher  official, 
all  had  an  interest  in  maintaining  the  system.  The  court,  it  was 
said  with  some  truth,  was  a  "mere  monopolie  to  cozen  the 
subjects  of  tiieir  monies." 

These  abuses  were  similar  to  the  abuses  which,  as  we  have 
seen,  prevailed  in  the  offices  of  the  courts  of  common  law.  But 
there  is  no  doubt  that  we  hear  considerably  more  of  the  abuses 
of  the  court  of  Chancery.  This  was  to  some  extent  due  to 
political  causes.  The  common  lawyers  were  powerful  enough  in 
the  House  of  Commons  to  prevent  a  direct  attack  upon  their  own 
courts.  On  the  other  hand  they  had,  as  we  shall  see,^  a  long 
standing  grudge  against  the  court  of  Chancery,  which  they  were 
not  sorry  to  gratify  by  voicing  the  prevailing  discontent  with  its 
organization.*  But  it  was  not  wholly  due  to  political  causes. 
There  were  3everal  reasons  why  this  system  of  appointing  and 

^  See  above  42a  n.  5  for  the  manner  in  which  during  this  period  the  kin^  pro- 
fited hy  this  patronage,  and  for  the  manner  in  which  after  the  Revolution  it  was 
appropriated  by  the  Chancellor  and  the  Master  of  the  Rolls ;  there  are  many  other 
abnatons  to  the  value  of  these  places ;  thus  in  1621  it  was  said  that  the  Masters  had 
paid  4!,' 5^  ^'^  ^^'  ^^^  places,  Commons  Journals  i  594 ;  D'Ewes's  finther  paid  for 
his  Office  of  Six  Clerk  £5000,  and  between  1622  and  1630  his  income  varied  from 
;^i2z6  Z5B.  4d.  to  £1981  108.  8d.  per  annum,  Autobiography  i  177 ;  ct  S.P.  Dom. 
1636-1637  269,  cccxl  5. 

'  Lutterell,  Diary  iv  669  notes  that  '*  Roger  Meredith  £>rre  has  sold  his  place  of 
one  of  the  Masters  in  Chancery  to  Thomas  Geery,  Esq.,  barrister  at  law ;  *'  ct  Hist. 
MSS.  Com.  Fourteenth  Rep.  App.  Pt.  VI.  p.  315  na  C^— an  appeal  to  the  House 
of  Lrords  in  1693  turning  on  the  nle  by  a  sworn  clerk  of  his  place. 

'  Ex  parte  the  Six  Clerks  (179^)  3  Ves.  599,  600;  a  letter  from  North,  C.J.,  to 
the  Secretary  of  State  in  1676  illustrates  the  difficulty  of  getting  rid  of  even  the  most 
incompetent  clerk,  S.P.  Dom.  1676-1677  x27-xa8. 

*  In  1598  a  commission  had  enquired  into  the  fees  taken  by  the  officials  of  the 
coort,  see  Egerton  Papers  (C.S.)  208,  2x4. 

*  Below  459-463. 

*  Thus  in  x6ao  and  X623  the  grand  committee  of  Justice  had  considered  the 
abuses  of  the  court,  and  a  bill  to  rep^late  its  proceedings  had  been  introduced  in 
i6ai,  Parkes,  Chancery  92 ;  Harl.  Miscell.  iii  552 ;  Spence,  Equity  i  400-401. 
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paying  oflicials  produced  much  worse  effects  in  the  case  of  die 
court  of  Chancery  than  in  the  case  of  the  courts  of  common 
law. 

Firstly  a  suit  in  equity  very  often  lasted  very  many  years. 
This  no  doubt  is  true  of  some  common  law  actions ;  but  it  is 
clear  that  the  fact  that  many  equitable  cases  involved  the  taking 
of  accounts  and  enquiries,  necessarily  made  the  proceedings  more 
lengthy  than  the  general  run  of  common  law  actions,  which 
turned  on  a  clear  cut  issue  of  fact  or  law.  Obviously  this  gave 
the  officials  a  great  chance  of  increasing  their  revenues.  As  early 
as  1382  it  had  been  said  of  the  Masters  that  they  were  "over 
fatt  both  in  bodie  and  purse  and  over  well  furred  in  their  benefices, 
and  put  the  king  to  verry  great  cost  more  than  needed."  ^  The 
dilatory  nature  of  the  proceedings  in  their  offices,  the  high  fees 
which  they  exacted,  the  manner  in  which  they  made  use  of  their 
position  to  exact  their  fees  and  even  additional  gratuities,  are 
clearly  proved  by  contemporary  evidence.  Suits,  it  was  said  had 
lasted  for  twenty  years.^  In  consequence  money  was  paid  for 
expedition.  A  regular  trade  in  the  placing  of  causes  upon  the 
lists,  which  was  termed  •*  heraldry,"  was  carried  on  in  the  regis- 
trar's offices.'  It  was  in  vain  that  the  statutes  fixed  the  fees  to 
be  taken  by  the  Masters.  It  was  in  vain  that  the  Chancellor 
ordered  them  to  hear  causes  with  speed  and  regularity.^  Suitors 
naturally  gave  presents  to  those  who  were  in  possession  of  un- 
controlled power.  It  is  well  to  remember  that  it  was  the  fact 
that  a  suitor  was  obliged  to  pay  for  three  attendances  at  a 
Master's  office  when  only  one  was  given  which  first  called 
Bentham's  attention  to  the  condition  of  English  law.^ 

Secondly,  the  fact  that  the  procedure  of  the  court  was 
wholly  written  afforded  another  chance  to  the  official  of  making 
money.  The  suitor  was  not  in  a  position  to  object  to  being  com- 
pelled to  pay  for  unnecessary  copies  of  unduly  lengthened 
documents ;  ®   and   these   practices  of  the  masters  and  the  six 

^  Treatise  of  the  Masters,  Harg.  Law  Tracts  314 ;  the  writer  at  pp.  3x4-317 
complains  that  their  profits  had  been  curtailed  by  the  appointment  of  additional 
officers;  in  z625-i626  the  Masters  petitioned  for  regvdar  salaries,  S.P.  Dom. 
i6a5-i626  515,  xli  33 ;  but  it  is  clear  that  with  the  increasing  jurisdiction  of  the 
court  they  had  found  additional  sources  of  revenue. 

*  Commons  Journals  i  574 ;  one  of  the  speakers  (Mr.  Alford)  said  that  his  suit 
had  lasted  thirty  years. 

^  Lives  of  the  Norths  i  a66 ;  Parkes,  Chancery  325-328. 

*i  James  L  c.  10;  13  Charles  H. ;  Spence  (Equity  i  401,  40a)  says  that  the 
latter  statute  was  printed  as  a  private  Act  and  so  escaped  attention — "the  late  Mr. 
Agar,  K.C.,  brought  it  to  light  in  Lord  Eldon*s  time,  but  it  was  totally  disregarded.** 

'  Mill,  Dissertations  and  Discussions  i  336. 

^  Harg.  Law  Tracts  429,  447 ;  it  appears  from  Lord  Keeper  Coventry's  Orders, 
issued  in  1635,  that  the  masters  unduly  lengthened  the  proceedings  by  making 
special  certificates  and  needless  recitals,  see  Spence  i  403-405. 
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clerks  were  imitated  by  their  underlings.  A  writer  of  1627^ 
tells  us  that,  ''the  under  clerks  with  their  large  margins,  with 
their  great  distance  between  their  lines,  with  protraction  of  words, 
and  with  their  many  dashes  and  slashes  put  in  place  of  words, 
lay  their  greediness  open  to  the  whole  world ;  and  I  have  heard 
many  say,  that  they  are  as  men  void  of  all  conscience  not  caring 
how  they  get  money  so  they  have  it ;  and  that  with  as  good  a 
conscience  they  may  take  a  purse  by  the  highway,  but  not  with 
so  little  danger ;  .  .  .  I  did  see  an  answer  to  a  bill  of  forty  of 
their  sheets,  which,  copied  out,  was  brought  to  six  sheets/' 

Thirdly  the  practice  of  the  court  was  unsettled,  and  many  of 
the  Chancellors  were  not  competent  to  settle  it.  No  trouble 
was  taken  to  distinguish  suits  which  were  merely  frivolous  from 
those  which  were  real.  "  Of  ten  bills,"  said  Norburie,  "  hardly 
three  have  any  colour  or  shadow  of  just  complaint"  ^  Every- 
thing was  referred  to  the  Masters.'  Counsel  made  needless 
interlocutory  motions  which  entailed  new  references,  commissions 
to  take  evidence,  or  Orders  to  interrogate  the  parties.  ''  It  hath 
ever  been  noted  that  none  will  be  so  ready  to  move  as  he  that 
hath  the  worst  cause ;  for  he  hath  nothing  else  to  trust  ta  If 
he  cannot  get  his  adversary  on  the  hip  by  some  trick  or  other  in 
order  or  reference,  and  so  bring  him  to  some  hard  composition, 
actum  est  with  him."^  Even  if  a  decree  were  made  the-  Chan- 
cellor would  reopen  the  whole  matter  on  bare  surmise ;  and  that 
might  mean  new  orders,  references,  and  examinations.^  '*  A 
cause  in  Chancery,  though  never  so  plaine,  after  a  reference  or 
two,  and  a  generation  or  pedigree  of  orders,  the  controversie  will 
become  so  intricate,  that,  the  merits  of  the  cause  being  lost,  all 
the  labour  lies  in  the  managing  of  reports  and  orders."  •  When 
a  decree  was  made  it  was  often  couched  in  terms  so  vague  that 

^  Carey,  The  Present  State  of  England,  Harl.  Miscell.  iii  552,  557 ;  for  similar 
abuses  in  Lord  Hardwicke's  time  see  Campbell,  Chancellors  v  63-64. 

*  Harg.  Law  Tracts  434. 

'"  For  what  a  miserable  thing  it  is,  that  the  plaintiff  should  bring  the  defendant 
from  the  furthest  part  in  England  to  answer  an  idle  bill ;  which  done,  he  will  per- 
haps quarrel  at  some  part  of  the  answer,  get  it  referred  to  some  Master  of  the 
Chancery,  and  consequently  overruled  for  insufl^ient ;  and  so  having  vexed  and  put 
him  to  great  expenses,  leave  him  in  the  end  to  wipe  his  sleeve  for  any  recompense  he 
shall  get,  be  the  cause  ever  so  ridiculous,**  ibid  434,  435. 

♦Ibid  443. 

'  "  I  dealt  with  a  client  not  long  since  that  had  an  injunction  for  the  possession 
of  lands.  His  adversary  moved  by  a  great  councillor  to  dissolve  the  same.  It  was 
granted,  unless  we  should  show  go(^  cause  to  the  contrary  by  a  day,  albeit  the 
motion  was  grounded,  only  on  a  mere  suggestion,  not  verifiable  bv  any  aflSdavit, 
certificate  or  other  evidence  in  the  world.  .  .  .  We  attended  six  days  at  least  to 
show  cause,  which  cost  us  £10  at  the  least.  We  were  heard  at  last  and  showed 
cause,  which  was  tasy  to  do,  and  kept  our  possession,**  ibid  440,  441. 

<*  Vindication  of  the  Professors  and  Profession  of  the  law,  by  William  Cooke 
(1642),  cited  Parkes  126 ;  Roger  North,  Lives  of  the  Norths  i  262  refers  to  the 
*'  superfetation  of  orders.** 
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the  R^;istrars  could  draw  what  Orders  they  pleased ;  and  tins 
obviously  led  to  rehearings  and  further  Orders.'  During  this 
period  die  rules  of  equity  were  so  vague  that  enormous  scope 
was  left  to  those  who  desired  to  permde  a  weak  or  a  corrupt 
Chancellor.* 

Fourthly  the  Chancellor  exercised  no  detailed  supervision 
over  his  officiak.  It  is  true  that  Chancdlors  like  Bacon  or 
Coventry  issued  Orders  to  regulate  practice ;  but  they  were  of 
little  avail  Bacon's  Orders  of  1618  had  specially  prohibited 
general  references  to  the  Masters  ;  *  but  Cckc  in  1621  said  that 
the  Chancellor  practically  made  the  Masters  his  deputies  by  the 
general  character  of  his  references  to  them.^  Coventry  issued  a 
series  of  Orders  relating  to  the  Masters ;  but  Spence,  writing  in 
1846,  said  that  some  of  the  evils  against  which  these  Orders  were 
directed,  were  felt  in  his  day.^  In  many  cases  the  Bar  was  more 
able  than  the  Bench.*  Partly  from  want  of  capacity,  partly 
from  want  of  time,  the  Chancellor  was  unable  to  prevent  abuses 
which  were  concealed  from  him  by  the  plausibility  of  counsel  or 
the  interest  of  officials. 

A  tale  related  by  Sir  John  Bramston  in  his  Autobic^^niphy  ^ 
is  perhaps  the  best  illustration  of  the  effects  of  these  abuses  upon 
the  ordinary  litigant  He  tells  us  that  during  the  civil  war  his 
grandmother  had  bq^un  a  suit  in  Chancery  to  recover  some  tithes 
to  which  she  was  entitled.  She  died,  and  he  continued  the 
action.  The  amount  in  dispute  was  £4.  **  It  cost,  to  recover 
that  £4,  £200  at  least  I  have  the  bills  for  so  much  by  me  and 
yet  most  of  the  council  would  not  take  fees  of  me."  ^ 

(2)  The  period  of  the  Commonwealth. 

This  was  a  period  in  which  all  existing  institutions,  and  the 
whole  body  of  English  law  were  put  upon  their  trial  The  exe- 
cution of  the  king  involved  a  revolution  in  public  law ;  and  the 
successive  written  constitutions  under  which  the  government  was 
carried  on  represent  the  various  attempts  made  by  Cromwell  and 
the  victorious  army, 

**  To  cast  the  kmgdoms  old 
Into  another  mould,** 

>  Lives  of  the  Norths  i  263,  264.  '  Harg.  Law  Tracts,  43a 

'  Order  47  (Works  vii  766).  *  Commons  Journals  i  594. 

*  Op.  cit.  i  403. 

'  Proposals  tot  regiUating  or  taking  away  of  Chanceiy,  cited  Parket  153*156 ; 
and  the  same  evil  was  felt  in  the  eighteenth  century ;  thus  it  was  said  that  in  the 
time  of  Lord  Chancellor  King  (1725-1737)  the  cases  were  eqnitahly  arranged  hv  the 
then  leaders  of  the  Chancery  Bar,  Sir  P.  Yorke  and  Mr.  Talbot,  Campbell,  Qian- 
cellors,  iv  643,  644. 

^  Bramston,  Autobiography  (C.S.)  x6. 

'  No  doubt  because  Sir  John  Bramston  was  the  son  of  Sir  John  Bramston, 
Chief  Justice  of  the  King's  Bench  1634-1642. 
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With  the  changes  made  or  projected  in  public  and  private  law  I 
shall  deal  in  later  volumes.^  At  this  point  I  shall  make  a  short 
digression,  and  give  a  brief  account  of  the  changes  made  or  pro*- 
jected  in  the  judicial  system.  The  nature  of  these  changes  will 
help  us  to  understand  die  very  radical  changes  adopted  or  pro- 
posed to  be  adopted  to  reform  the  court  of  Chancery. 

The  common  lawyers  had  generally  been  favourable  to  the 
cause  of  the  Parliament ;  ^  and,  although  comparatively  few  ap- 
proved of  the  execution  of  the  king  and  the  revolutionary 
measures  which  accompanied  it,  though  drastic  changes  were 
proposed  in  the  judicial  system  of  the  common  law,'  very  little 
change  was  actually  made.^  The  King's  Bench  became  the 
Upper  Bench ;  ^  the  Common  Pleas  remained  as  before ;  and  it 
was  not  till  1657  that  the  jurisdiction  of  the  court  of  Exchequer 
was  in  any  way  affected ;  *  some  of  the  Palatine  jurisdictions  were 
included  in  the  judges  circuits  ;^  the  reform  made  by  the  Act  of 
Settlement  ^  in  the  tenure  of  the  judges  offices  was  anticipated 
when  they  were  appointed  during  good  behaviour.  *  But  other- 
wise the  machinery  of  justice  worked  much  as  usual.  The 
justices  of  the  peace  continued  to  perform  their  functions,  and 
the  judges  rode  their  circuits. 

Many  other  reforms  were  proposed  There  were  some  who 
allowed  their  distrust  of  the  legal  profession  so  to  obscure  their 
judgment  that  they  proposed  measures  which  were  obviously  ab- 
surd. A  good  instance  is  the  extraordinary  proposal  that  the 
court  of  Appeal  from  the  Upper  Bench  and  the  Common  Pleas 
should  be  staffed  by  a  panel  of  seven  persons,  to  be  chosen  from 
a  body  of  twenty,  none  of  whom  were  to  be,  ''pleading  or 
practising  lawyers,  judges,  or  officers  of  these  two  courts."  ^®  And 
there  are  other  instances  of  proposals  almost  equally  absurd. 

^  Bk.  iv  Pt.  I  cc.  6  and  7.  *  Below  514.  '  Below  ^29-430. 

^  Robinson,  Anticipations  under  the  Commonweidth  of  Changes  in  the  Law, 
Essavs  A.A.L.H.  i  469. 

*  Acts  and  Ordinances  of  the  Commonwealth  (Ed.  Firth  and  Rait)  i  1262-1263. 
'  Ibid  ii  Z127 — ^the  Commissioners  of  Customs  were  given  power  to  determine 

certain  disputes  relating  to  the  payment  of  Customs. 

^  A  sheriff  was  appointed  for  Durham  x645-x646,  ibid  i  831 ;  and  the  judges  of 
the  northern  drcutt  were  ordered  to  hold  the  assizes  there  in  165 1,  ibid  ii  517,  in 
1652,  ibid  ii  907,  and  in  1659,  ibid  ii  1305 ;  in  1653  all  the  privileges  of  the  county 
Palatine  of  Lancaster  were  continued,  ibid  ii  722,  844,  845, 1x37 ;  but  the  judges  of 
the  northern  circuit  held  the  assizes  there,  ibid  ii  921 ;  an  ordinance  was  made  for 
Chester  in  1644  while  it  was  in  hostile  occupation,  ibid  i  503 ;  but  otherwise,  neither 
its  franchises,  nor  those  of  Ely  seem  to  have  been  affected  by  the  Commonwealth 
leg^lation;  for  these  franchise  jurisdictions  see  above  92,  Z09, 1x4, 1x7. 

*  Above  X95. 

*  Robinson,  op.  cit.  478 ;  Charles  H.  at  first  appointed  his  judges  to  hold  office 
by  this  tenure,  i  Sid.  2 ;  but  he  soon  reverted  to  the  practice  of  appointing  them 
durtnff  pleasure,  above  195. 

J*  Somers*  Tracts  vi  240-24X ;  the  twenty  were  to  be  chosen  by  Parli^m^t,  or,  if 
Parliament  was  not  sitting,  by  the  Council  of  State. 
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Thus  in  1650,  one,  John  Jones,  wrote  a  tract  which  he  called  the 
"  New  Retuma  Brevium/'  ^  in  which  he  advocated  the  abolition  of 
the  central  courts  of  common  law  and  the  court  of  Chancery,  and 
the  vesting  of  all  jurisdiction  in  local  courts.^  But  this  was  too 
much  even  for  the  Nominated  Parliament  of  1653.  It  was  pre- 
pared to  abolish  the  court  of  Exchequer  and  to  vest  its  jurisdiction 
in  the  Upper  Bench ; '  it  was  prepared  to  abolish  the  Palatine 
jurisdictions  of  Durham,  Lancaster,  Chester,  and  the  franchise  of 
Ely ;  ^  but  it  was  not  prepared  to  abolish  either  the  Upper  Bench 
or  the  Common  Pleas.  It  was  prepared  to  make  the  sale  of  offices 
illegal,^  to  credit  the  nation  with  all  fees  paid  by  suitors,  and  to 
pay  the  judges  by  a  fixed  salary  • — reforms  which  would  have 
gone  far  to  render  effective  its  proposed  l^islation  against 
extortion,  bribery,  and  the  solicitation  of  judges.^  It  was  also 
prepared  to  establish  a  system  of  county  courts  to  hear  all  cases 
civil  and  criminal  arising  in  the  county ;  ^  but  it  was  not  pre- 
pared to  free  these  courts  from  dependence  on  the  courts  of 
common  law.  The  judges  of  these  county  courts  were  to  be  five 
persons  chosen  for  three  years  by  the  Council  of  State  from  a  list 
of  ten  chosen  by  the  general  sessions  of  the  peace,  and  they  were 
to  be  assisted  by  a  judge  either  of  the  Upper  Bench  or  Common 
Pleas.'  The  establishment  of  efficient  county  courts  was  in  fact 
a  reform  for  which  there  was  a  crying  need.  It  had  been  pro> 
posed  before ;  ^^  and  it  always  occurs  in  the  various  proposed  re- 
forms of  this  period.^^  Thus  in  1656  William  Shepherd,'*  who 
had  been  asked  to  advise  the  Council  of  State  upon  questions  of 
law  reform,  published  a  book  entitled ''  England's  Balme,"  ^*  which 
advocated  the  establishment  all  over  the  country  of  local  courts 
of  record,  staffed  by  competent  judges.'* 

^  The  *'  New  Returna  Brevium,*'  or  the  law  returned  from  Westminster,  and  re- 
stored in  brief  to  its  native,  ancient  and  proper  habitation,  language,  power,  parity, 
integrity,  cheapness,  briefness,  plainness.  Rescued  out  of  the  sacrilegious  hum,  bar- 
barous disguises,  oenigmatical  intricacies,  lucrative  constructions,  extorted  venlicts, 
false  judgments,  and  bribefiil  executions  of  her  perjured  impostors,  false  interpreters, 
jailers,  catchpots,  attorneys,  etc. 

«  Pp.  21-33.  *  Somers'  Tracts  vi  231,  Sect.  IxxxvL 

*  Ibid  231-232,  Sect.  Ixxxvii.  *  Ibid  x86. 

*  Ibid  240 ;  Robinson,  op.  cit.  478.  ^  Somers*  Tracts  vi  189. 

^  Ibid  212-213  ;  there  was  also  a  proposal  to  have  a  permanent  court  at  York 
for  the  five  northern  counties,  Whitelock,  Memorials  iv  i6x. 

»  Somers*  Tracts  vi  212-213.  "  Above  188-189. 

'^  See  Robinson,  op.  cit.  475-476. 

"  For  some  account  of  Shepbn'd,  see  Bk.  iv.  Pt  I.  c.  8. 

^  '*  £ngland*s  Balme,  or  Proposals  by  way  of  Grievance  and  Remedy  hnmUy 
presented  to  His  Highness  and  the  Parliament,  towards  the  regulation  of  Law,  and 
better  administration  of  Justice ;  '*  the  author  states,  in  the  address  to  the  Parlia- 
ment prefixed  to  the  book,  that  be  was  called  **  by  His  Highness  from  my  country 
to  wait  upon  him,  to  the  end  he  might  advise  with  me  and  some  others,  about  «ome 
thinn  tending  to  the  regulation  of  the  law." 

"  Pp.  20,  63,  64. 
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But  none  of  these  proposed  chaises  took  effect,  so  that,  as  I 
have  already  pointed  out,  the  machinery  of  common  law  juris- 
diction, central  and  local,  was  less  affected  by  the  constitutional 
changes  than  any  other  institution  in  the  English  state. 

Far  more  drastic  changes  were  made  in  the  courts  which  ad- 
ministered a  jurisdiction  either  supplementary  to  or  rivalling  that 
of  the  common  law  courts.  The  Council's  jurisdiction  in  England, 
the  court  of  Star  Chamber,  the  Councils  of  Wales  and  the  North,^ 
the  criminal  and  corrective  jurisdiction  of  the  ecclesiastical  courts,' 
and  the  court  of  Wards  and  Liveries  '  had  been  abolished  It 
is  true  that  the  Commonwealth  government  found  it  necessary  to 
establish  High  Courts  of  Justice  to  deal,  as  the  Star  Chamber 
had  dealt,  with  political  offences  ;  *  and  that  it  gave  them  powers 
to  try  and  sentence  to  death  those  convicted  of  treason — a  juris- 
diction more  extensive  than  any  that  the  Star  Chamber  had  ever 
possessed.^  It  is  true  that  it  had  been  found  necessary  to  provide 
special  courts  to  exercise  the  jurisdiction  over  grants  of  probate 
and  administration,  and  cases  of  disputed  marriages,  which  was 
formerly  exercised  by  the  ecclesiastical  courts.*  But,  apart  from 
these  courts,  the  only  courts  which  still  exercised  a  jurisdiction 
outside  the  common  law  courts  were  the  courts  of  Admiralty  and 
the  court  of  Chancery.  The  jurisdiction  of  the  former  court  over 
prize,  ^  and,  in  spite  of  the  professional  jealousy  of  the  common 
lawyers,^  over  commercial  and  maritime  cases  was  several  times 
recognized*  But  it  was  generally  admitted  that  something  must 
be  done  to  reform  the  latter  court  Both  the  professional  rivalry 
of  the  common  lawyers,^^  and  the  many  abuses  existing  in  the 
court  made  it  inevitable  that  such  an  attempt  should  be 
made. 

The  attack  b^an  in  the  Parliament  of  1653.     In  a  two  days' 

*  Below  515. 

^  Below  620 ;  Robinson,  op.  cit.  472-473. 

*  Acts  and  Ordinances  of  the  Interreffnom  t  833,  ii  1043 ;  it  was  a  court  estab- 
lished in  1540,  above  409  n.  5 ;  to  look  after  the  king's  rights  to  the  incidents 
of  tenure ;  it  was  formally  abolished  in  1660  by  the  Act  of  12  Charles  II.  c.  24 
which  abolished  the  military  tenures. 

*  Ibid  ii  492  (1650) — fbr  the  Eastern  Counties ;  780  (1653) ;  91J  (1654) ;  cf. 
Robinson,  op.  cit.  468-469 ;  Whitelock,  Memorials  iv  332  says  that  m  1658  com- 
miasioners  were  nominated  to  try  **  the  present  conspirators  against  the  mtector 
and  Government,"  but  he  says,  *'  I  never  sat  with  them,  it  being  against  my  judg- 
ment.*' 

»  Below  488,  503. 

*  Acts  and  Ordinances  of  the  Interregnum  i  564  (1644) — the  Prerogative  Court 
of  Canterbury ;  ibid  ii  496  (x65o-x65i) — marriages ;  ibid  ii  702  (1653)— Probate  and 
Administration  ;  cf.  Robinson,  op.  cit.  474 ;  jurisdiction  over  legacies  was  transferred 
to  the  common  law  courts.  Acts  and  Ordinances  of  the  Interregnum  ii  959  (1654). 

7  Ibid  i  35  (1642) ;  ii  66  (1649) ;  below  561. 

*  Below  5s6. 

*  Acts  andf  Ordinances  i  1x20  (1648) ;  ii  78  (1649) ;  712  (1653) ;  below  556. 
*•  Below  459-462. 
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debate  the  abuses  of  the  court  were  fully  exposed.^  We  are 
told  that,  "  in  the  course  of  the  debate  the  court  of  Chancery 
was  called  by  some  members  the  greatest  grievance  in  the 
nation.  Others  said,  that  for  dilatoriness,  chargeableness,  and 
a  faculty  for  bleeding  the  peofle  in  the  purse  vein,  even  to  their 
utter  perishing  and  undoing,  that  court  might  compare  with  if 
not  surpass  any  court  in  the  world.  That  it  was  confidently 
affirmed  by  knowing  gentlemen  of  worth,  that  there  were  de- 
pending in  that  court  23,000  cases,  some  of  which  had  been 
there  depending  five,  some  ten,  some  twenty,  some  thirty  years  and 
more ;  diat  there  had  been  spent  therein  many  thousand  pounds 
to  the  ruin,  nay  utter  undoing,  of  many  families.  .  .  .  That  what 
was  orders)  one  day  was  contradicted  die  next,  so,  as  in  some 
causes  there  had  been  500  orders  and  more  ...  so  that  some 
members  did  not  stick  to  term  the  Chancery  a  mystery  of 
wickedness,  and  a  standing  cheat,  and  that  in  short  so  many 
horrible  things  were  affirmed  of  it,  that  those  who  were  or  had 
a  mind  to  be  advocates  for  it,  had  little  to  say  on  the  behalf  of 
it,  so  ...  it  was  voted  down."  * 

The  committee  to  which  questions  of  law  reform  were  en- 
trusted was  instructed  to  bring  in  a  bill  to  abolish  the  court,  and 
to  make  provision  by  another  for  causes  th^i  depending  in 
equity,  and  for  the  justice  and  ministration  of  equity.'  A  bill 
to  effect  these  two  latter  objects  was  subsequently  brought  in 
and  committed.^  It  proposed  to  effect  a  few  changes  in  the 
rules  of  equity,  and  many  more  in  the  machinery  of  its  ad- 
ministration.^ It  is  with  die  latter  proposals  that  we  are  here 
concerned.  Some  of  them  were  undoubtedly  improvements 
Thus  the  time  within  which  pleas  and  demurrers  were  to  be 
heard  was  fixed ;  *  six  masters  sitting  in  public  were  to  hear  all 
references ;  ^  penalties  were  inflicted  if  any  cause  was  heard  out 
of  its  turn  ;  ®  no  official  was  to  execute  his  office  by  deputy  ;  • 
a  table  of  fees,  much  lower  than  those  formerly  in  use,  was  drawn 
up.^^  The  common  lawyers  also  secured  the  insertion  of  clauses 
limiting  the  power  of  the  court  to  grant  injunctions  against 
proceedings  at  common  law  ^^ — the  advantage  of  which  was,  to 
say  the  least,  very  dubious.^*  And  still  more  comprehensive 
schemes  were  in  the  air.     For  instance,  William  Shepherd  pro- 

>  Two  papers  upon  the  court  were  circulated  axnoag  members,  called  **  Ob- 
servations on  the  Court  of  Chancery/*  and  **  Proposals  for  regulating  or  taking 
away  oi  Chancery ;  *'  they  are  printed  by  Parkes,  Chancery  149- 156. 

'Cited,  C.  P.  Cooper,  Chancery  7,  8;  ct  Harl.  Miscefl.  iii  558;  v  156. 

'  Whitelock,  Memorials  iv  29.  *  Ibid  iv  47. 

'  Somers*  Tracts  vi  aoa-aix.  '§  13. 

'§15.  •I17.  'laS.  "§40. 

"  S9  35,  26.  ^>  Above  41X  ;  below  463,  464-465. 
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posed  a  scheme  for  the  uniformity  of  the  procedure  in  all  the 
courts  at  Westminster,  and  for  the  fusion  of  the  jurisdiction  of 
the  courts  of  law  and  equity/  very  much  like  that  actually 
carried  out  in  the  nineteenth  century  by  the  Judicature  Acts.^ 
But  the  Nominated  Parliament  was  dissolved  before  its  bill  for 
the  reform  of  the  Chancery  could  become  law;  and  matters 
went  on  very  much  as  before.  But  onp  change  had  been  made. 
In  1649  the  judicial  strength  of  the  coifrt  had  been  increased — 
the  great  seal  having  been  entrusted  to  three  commissioners, 
Whitelock,  Keble,  and  Major  Lisle,  assisted  by  Lenthall,  the 
Master  of  the  Rolls.*  Whitelock,  however,  complained  that  the 
whole  burden  of  the  work  fell  on  him ;  *  and  he  admitted  that 
the  manner  in  which  the  administration  of  equity  was  conducted 
gave  no  satisfaction  to  the  public^ 

In  1654  Cromwell  embodied  many  of  the  provisions  of  the 
bill  introduced  into  the  Nominated  Parliament  in  an  Ordinance 
which  he  ordered  the  commissioners  to  enforce.*  As  Mr.  Kerly 
remarks,  ''  the  principle  upon  which  the  Ordinance  is  framed  is 
a  thorough  distrust  of  the  persons,  who  would  have  to  enforce 
it"  Nothing  was  left  to  their  discretion.  So  far  was  this 
carried  that  the  administration  of  any  jurisdiction  in  equity  was 
rendered  almost  impossible.  Whitelock,  Widdrington  (who  had 
succeeded  Keble),  and  Lenthall,  M.R.,  protested  against  it. 
Some  of  their  objections  were  captious.  They  objected,  for  in- 
stance, to  the  rule  requiring  the  commissioners  to  sit  at  the 
same  time  as  the  Master  of  the  Rolls.  But  others  were  reason- 
able.    It  was  clearly  impossible  to  obey  the  rule  that  all  causes 

>  England's  Balme  pp.  ai,  64-65,  85,  Z45-146 ;  he  says  at  pp.  64-65,  '*  That  all 
suits  be  commenced  in  their  proper  courts,  as  now  they  are ;  but  that  where  a  cause 
is  begun  in  one  of  them,  that  is  a  court  of  law,  if  matter  of  equity  arise  in  it,  that  L^ 
that  court  shall  determine  it,  and  not  send  it  to  another  court.  And  so  on  the 
other  side,  if  it  be  a  court  of  equity,  and  matter  of  law  arise,  that  the  same  court 
determine  it ;  but  that  they  call  two  of  the  judges  of  the  law  to  the  hearing  of  the 
cause  which  shall  have  voyces  in  the  judgment.  The  matters  of  law  to  be  tried  by 
rules  of  law,  and  matters  of  eauity  in  a  court  of  law  to  be  tried  by  petition,  witnesses, 
or  bill  and  answer ;  as  the  judges  of  the  court  shall  direct.  That  one  and  the  same 
method  of  proceeding,  of  matters  of  law  and  equity  be  used  in  all  the  courts  at 
Westminster,  Great  Sessions,  Provincial  Courts,  and  the  rest  of  the  courts  of  the 
Nation." 

'  Below  638,  640. 

'  Foss,  Judges  vi  401 ;  Lisle  was  the  only  one  who  was  not  a  practising  lawyer ; 
he  is  said  to  have  been  a  student  at  one  of  the  Temples,  but  it  is  uncertain  whether 
he  was  ever  called  to  the  bar,  ibid  vi  453. 

*  Memorials  ii  532 — **  The  burthen  of  the  business  Chancery  lay  upon  me,  being 
ancient  in  commission,  and  my  brother  Keeble  of  little  experience  in  practice,  my 
brother  Lisle  of  less,  but  very  opinionative." 

*"The  business  of  the  Chancery  was  full  of  trouble  this  Michaelmas  term 
(1652)  and  no  man's  cause  came  to  determination,  how  just  soever,  without  the 
clamour  of  the  party  against  whom  judgment  was  given ;  they  being  stark  blind  in 
their  own  causes,  and  resolved  not  to  b«  convinced  by  reason  or  law,*'  ibid  iii  468. 

'  Acts  and  Ordinances  of  the  Commonwealth  ii  949-^67. 

VOL.  I.— 28 
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should  be  heard  and  determined  on  the  day  on  which  they  were 
set  down,  because,  as  the  commissioners  pointed  out,  '*  Equity 
causes  depend  upon  so  many  circumstances  in  cases  of  fraud, 
that  ofttimes  three  or  four  days  are  not  sufficient  for  the  orderly 
hearing  of  a  single  cause."  ^  Cromwell,  however,  insisted  upon 
obedience  to  the  Ordinance  as  it  stood.  Lenthall,  M.R.,  yielded ; 
but  Whitelock  and  Widdrington  declined  to  obey;  and  they 
were  replaced  by  Colonel  Fiennes.  The  seals  were  thus  in  the 
hands  of  two  military  officers,  Colonel  Fiennes  and  Major  Lisle. 
In  1657  Parliament  limited  the  duration  of  the  Ordinance  to 
the  duration  of  the  present  Parliament  and  no  longer.^  It  then 
appointed  a  committee  to  consider  the  whole  question  of  the 
court  of  Chancery,  and  to  bring  in  a  bill  to  regulate  it,  if  the 
committeesaw  fit  to  do  sa'  No  such  bill  was  introduced ;  and, 
as  Cromwell's  Ordinance  had  lapsed  with  the  dissolution  of 
Parliament,  matters  were  further  complicated  by  the  claims  of 
the  old  officials  to  return  to  their  places.^  In  1659  Parliament 
passed  a  resolution  that  die  court  should  be  reformed  and  regVL- 
lated ;  ^  but  no  attempt  was  made  to  give  effect  to  it  In  the 
following  year  the  Restoration  of  the  king  was  peacefully 
effected. 

The  Restoration  brought  back  the  old  unreformed  judicial 
system.  Many  of  the  reforms  which  the  Common wealdi  states- 
men  had  proposed  deserved  to  be  carried  out,  and  have  in  fact 
been  carried  out  in  the  course  of  the  succeeding  centuries.  They 
could  not  be  carried  out  during  this  period  because  they  were 
opposed  by  almost  all  diose  who  had  had  a  technical  training  in 
the  system  which  it  was  proposed  to  reform.  Without  such  a 
training  it  is  possible  to  abolish  a  few  abuses ;  it  is  possible  to 
make  suggestions  for  reform  ;  but  it  is  not  possible  to  carry  out 
any  great  work  of  constructive  reform.  The  attempt  to  effect 
the  impossible  only  created  confusion  with  the  result  that  the 
desire  for  any  kind  of  permanent  settlement  replaced  the  desire 
for  reform,  and  extinguished  for  many  a  year  all  thoughts  of  re- 
moving from  the  English  l^al  system  the  many  anomalies  which 
disfigured  it.  In  the  history  of  the  failure  of  these  projected  law 
reforms  of  the  Commonwealth  statesmen  we  can  see  some  of  the 
causes  and  some  of  the  consequences  of  the  failure  of  the  Com- 
monwealth itself. 

'  Whitelock,  Memorials  iv  191-aoz ;  Robinson,  op.  cit.  470-472. 

*  Commons  Journals  vii  527. 

MbidvusaS. 

*Parkes,  Chanceiy  172;  ct  Ex  Parte  the  Six  Clerks  (1798)  3  Ves.  at  pp.  599. 
601. 

'Commons  Journals  vii  678 ;  a  bill  to  regulate  proceedings  at  law  and  in  equity 
had  already  been  discussed  anid  rejected,  ibid  vii  627. 
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(3)  The  period  after  the  Restoration. 

During  the  reigns  of  the  two  last  Stuart  kings  no  attempts 
were  made  by  the  legislature  to  reform  the  defects  in  the  organi- 
zation of  the  court  of  Chancery.  The  first  part  of  Charles  II.'s 
reign  was  a  period  of  reaction  in  favour  of  all  things  established : 
the  latter  part  a  period  of  fierce  political  and  religious  contro- 
versy. Neither  period  therefore  was  favourable  to  legislative 
reforms  of  this  kind.  Nor  did  the  Chancellors  do  anything  to 
adapt  the  organization  of  the  court  to  modem  needs.^  Clarendon 
and  North  issued  some  general  Orders.  North  attempted  some 
reforms  in  the  procedure  of  the  court ;  ^  and  perhaps  if  he  had 
been  longer  in  office  he  would  gradually  have  effected  more. 
But  he  was  too  timid  ever  to  have  effected  very  much.  He  was 
frightened  of  the  outcry  which  the  officials  of  the  court,  the  bar, 
and  the  solicitors  would  certainly  have  raised ; '  and  for  the  same 
reason  he  '*  showed  no  disposition  to  retrench  officers  of  the  just 
profit  of  their  places."* 

It  might  reasonably  have  been  expected  that  some  instalment 
of  reform  would  have  come  with  the  Revolution  both  from  the 
Chancellors  themselves  and  from  the  legislature.  But  nothing 
was  done  by  the  Chancellors.  Some  attempts  at  reform  were, 
however,  made  by  the  legislature.  We  have  seen  that  enquiries 
were  made  in  1689  into  the  number  and  fees  of  the  officials  of 
the  courts  of  law  and  equity,^  and  that  in  1690  a  bill  was  intro- 
duced into  the  House  of  Lords  to  regulate  these  fees,  and  to 
abolish  the  sale  and  purchase  of  these  offices.^  This  bill  also 
proposed  to  effect  some  salutary  reforms  in  the  procedure  of  the 
court  of  Chancery,  For  instance,  it  proposed  to  forbid  the  filling 
of  bills  "  with  impertinent  matter  to  increase  the  charge  of  de- 
fendants who  are  to  pay  for  copies  of  the  same/'  ^  and  to  diminish 
the  fees  payable  by  litigants  on  other  occasions.^     Other  salutary 

^The  report  of  the  Chancery  commission  of  1826  at  p.  xo  refers  to  Bacon's 
Orders  (16x8),  Coventry's  Orders  (X635),  the  Orders  of  Whitelock,  Lenthall,  and 
Keble  (1656),  and  Clarendon's  Orders  (1661) ;  and  says,  **  There  are  many  other  de- 
tailed Orders  upon  insulated  parts  of  the  practice,  and  upon  the  fees  of  the  offices  of 
the  court;  but  these  Orders  have  not  introduced  any  alteration  in  the  general 
system,  nor  essentially  in  the  practice  of  the  court." 

*  Lives  of  the  Norths  i  259-268. 

"*  Another  thin^  that  made  him  decline  falling  so  early  upon  a  book  of  orders, 
was,  that  it  would  give  so  great  alarm  to  the  bar  and  officers,  with  the  solicitors,  as 
would  make  them  confederate  and  demur,  and,  by  making  a  tumult  and  disturbance, 
endeavour  to  hinder  the  doing  anything  of  that  kind  which  they  would  apprehend  to 
be  very  prejudicial  to  their  interests,"  ibid  260. 

«IUdia64. 

*  Above  262;  Hist  MSS.  Com.  Twelfth  Rep.  App.  Pt  VI.  3x3  seqq.  no. 
z6o. 

*  Above  250 ;  Hist.  MSS.  Com.  Thirteenth  Rep.  App.  Pt.  V.  ly  seqq.  no.  244. 
T  Ibid  x8,  xg.  •  Ibid  xg,  20. 
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reforms  ^  were  aoggested  in  die  sooie  yisar  during  die 
of  anodicr  abortive  biE  to  restrict  die  jurisdictkm  of  die  court.* 
In  1691  and  1692  bills  were  introduced  rato  die  House  of  Lords 
to  regulate  die  abuaes  of  die  Six  Clerks'  oflfce,'  and  to  pievmt 
the  hairing  of  bills  of  Review  fay  t&e  same  persons  wfeo  bad 
given  die  decision  to  be  reviewed  :  *  but  neithrr  of  fftrrm  htn-^m^ 
law.  The  re&rm  of  die  officials  of  die  courts  was  again  taken  up 
by  tEe  legislature  in.  t&e  earlier  part  of  t&e  eigbteentk  century, 
probably  because  t&e  revelations  ma<fe  on  die  occa^on  of  t&e  ixa- 
peac&nient  of  Lord  Maccfe^ield  ^  &ad  called  public  attention  to 
t&e  subject  From  1729  to  1733  a  committee  of  die  House  of 
GMiunons  enquired  into  tbe  fees  of  tbe  officials  of  all  die  courts. 
It  appeared  t&at  many  new  offices  bad  sprung  up  since  a  com* 
mittee  &ad  enquired  into  t&e  subject  in  1 59^  ;  but  it  w^  fbmxd 
very  difficult  to  say  w&at  officials  were  attac&ed  to  t&e  courts  or 
w&at  were  their  fecs^"  As  t&e  result  of  t&ese  enqumes  tfcc  House 
of  Commons  asked  die  king  to  appoint  a  commfsraoa  of  enquiry 
into  the  officials  of  t&e  courts  and  die  feesc&argedby  Aem.  The 
commission  was  appointed,  and  va  1740  it  ^ued  a  report,  wtuch 
apparently  dealt  only  wit&  t&e  court  of  Chancery/  The  cocn- 
missk>ner3  recommen(fed  t&at  a  table  of  fees  diouLd  be  prepared, 
that  easy  remedies  should  be  given  against  extortionate  officials^ 
that  offices  should  not  be  bought  and  sold  or  executed  by  deputy, 
and  that  there  should  be  no  expedition  of  moncy.^  Hardwicke 
signed  the  report ;  but  he  introduced  no  measure  of  refixm. 
During  the  remainder  of  the  eighteenth  century  all  projects  of 
reform  seem  to  have  been  abandoned.  Nothing  was  done  by  tbe 
legislature,  and  no  general  Orders  were  made  by  any  Chancellor 
from  Hardwicke  (1737-1757)  to  Loughborough  (i793-i8oiX* 

The  failure  of  all  these  attempts  at  legislative  reform,  axKl 
the  inaction  of  tbe  Chancellors  is  tbe  more  to  be  regretted  as  the 
defects  of  tbe  court  were,  tfarougfaout  this  period,  being  con- 
stantly aggravated  by  tbe  increase  in  its  business^  This  increase 
was  due  partly  to  tbe  abolition  of  die  court  of  Requests  and  Star 


<  Hitt.  MSS,  Cooi.  Tbineencb  Rep.  App.  PL  V.  139,  140;  it  was  proposed  to 
Icgiftlate  against  ooneccssarjr  delays,  to  regulate  fecs»  aod  to  provide  that  biJIs  of 
Keriew  sboold  not  be  beard  by  the  same  persons  as  bad  given  tbe  decision  to  be 
reviewed ;  a  uact  o€  1654  written  by  a  defrnder  oi  the  coorty  dted  Fadus,  Chancery 
1^3' 1S4,  bad  Advocated  some  of  these  reforms, 

*Htst.  MSS.  Com.  Thsrteentfa  Rep.  App.  Pt.  V.  128  wcqf^  no.  304;  below  464. 

*  Parkes,  Chancery  255^58. 

^Hfst.  MSS.  Com.  Thirteenth  Rep.  ^ip.  Pt.  V.  yo&sts,  no.  43S;  another 
bin  to  effect  this  object  failed  to  pass  in  169a,  ibid  Fourteenth  Rep.  App.  Pt.  VI.  xr/- 
1x8,  no.  60T. 

*  Below  440.  '  Pvket,  Chancery  305-3Xi. 
^  Padt.  Papers  iBi9>iSao  ii  x8o;  above  26a. 

*  Ibid  31 3'3X7.  *  CampbeHy  Chancellon  v  455. 
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Chamber/  partly  to  the  fact  that  bankruptcy  business  was  begin- 
ning to  be  brought  within  the  jurisdiction  of  the  Lord  Chancellor,* 
and  partly  to  the  increase  in  the  wealth  and  commerce  of  the 
country.  It  naturally  followed  that  the  evils  arising  from  the 
inadequacy  of  the  judicial  staff,  and  the  abuses  rampant  amongst 
the  official  staff,  continued  to  increase. 

(i)  The  inadequacy  of  the  judicial  staff. 

There  had  been  no  increase  in  the  judicial  strength  of  the 
court  In  1688  the  scheme  of  putting  the  seal  permanently  in 
commission  was  seriously  considered.  But  the  experiment  was 
not  found  to  work  satisfactorily.  The  immense  pressure  of 
work  is  said  to  have  ruined  the  health  of  several  Lord  Chan- 
cellors and  Lord  Keepers ;  and  it  proved  fatal  to  Lord  Talbot^ 
The  development  of  the  system  of  equity  caused  the  more  dis- 
tinguished lawyers  to  take  such  pains  with  cases,  which  were 
likely  to  be  leading,  that  both  the  duration  of  the  causes  which 
were  being  heard,  and  the  arrears  of  causes  waiting  to  be  heard 
continued  to  increase.  Lord  Hardwicke  (1736-1756)  was,  next 
to  Lord  Eldon,  the  most  eminent  judge  who  has  ever  presided 
in  the  court  of  Chancery.  But,  "  his  decrees  were  very  few  in 
comparison  to  the  many  causes  that  came  under  discussion  in 
that  court  in  his  time.  The  hearings,  rehearings,  references  to 
masters,  reports  and  exceptions  to  those  reports,  exorbitant  fees 
to  counsel,  and  the  length  of  time  to  which  every  cause  was  pro- 
tracted, made  the  suitors  weary,  and  glad  to  submit  to  any 
decree  suggested  and  agreed  upon  by  their  counsel."  ^ 

The  delays  under  Lord  Eldon  were  notorious.  They  arose 
partly  from  the  desire  to  consider  so  carefully  each  case  that 
permanent  and  final  justice  should  be  done ;  and  for  this  reason 
it  must  be  admitted  that  to  some  extent  the  delays  which 
troubled  the  suitor  were  a  permanent  gain  to  the  system  of 
equity.  They  partly  also  arose  from  a  dilatory  habit  of  mind 
which  tended  to  grow  upon  him,  at  a  time  when  the  expanding 
population  and  commerce  of  the  country  were  bringing  into  still 
stronger  relief  the  defects  of  the  court*  A  judge  should,  it  is 
true,  take  time  to  consider  a  doubtful  case.  But  Lord  Eldon 
would  often  express  a  clear  opinion  after  hearing  the  argument, 

1  A  book  had  been  published  in  1653  by  John  March  showing  that  the  abolition 
of  the  courts  of  Wards  and  Requests  had  occasioned  such  an  increase  in  the  busi- 
ness of  the  Chancery  that  it  was  necessary  to  increase  its  judicial  staff,  Parkes, 
Chancery  195. 

«  Below  470-471.  '  C.  P.  Cooper,  Chancery  14- 16. 

*Cooksey,  Sketches  of  an  essay  on  the  life  of  Hardwicke,  cited  C.  P.  Cooper, 
Chancery,  16,  17. 

*  In  1745  the  money  in  court  was  £11723,957,  xos.  id. ;  in  1825  it  was 
;f  39, 174,72a,  8s.  7d.,  C.  P.  Cooper,  Chancery,  X04  n. 
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and  then,  as  Campbell  says,^  "he  expressed  doubts — reserved 
to  himself  the  opportunity  for  further  consideration — took  home 
the  papers — never  read  them — promised  judgment  again  and 
again — and  for  years  never  gave  it — all  the  facts  and  law  con- 
nected with  it  having  escaped  his  memory."  Yet  Romilly,from 
large  personal  experience,  said  that  however  long  he  took  to 
consider  a  cause,  he  had  rarely  known  him  differ  from  his  first 
impression. 

The  existing  delays  were  aggravated  by  the  system  of  re- 
hearings  and  appeals  which  a  determined  litigant  could  demand 
upon  the  most  trivial  points.  Any  point  arising  in  the  course 
of  a  suit  might  be  discussed — (i)  Before  the  Master  of  the  Rolls  ; 
(2)  Before  the  same  person  by  way  of  rehearing ;  (3)  Before  Ae 
Lord  Chancellor;  (4)  Before  the  same  person  by  way  of  re- 
hearing ;  (S)  Before  the  House  of  Lords.  Upon  these  appeals 
and  rehearings,  other  than  appeals  to  the  House  of  Lords,  new 
evidence  could  be  adduced'  This  was  clearly  a  practice  which 
tended  still  further  to  lengthen  the  proceedings.  As  Beames, 
the  secretary  to  the  Chancery  commission  of  1826,  said  justly, 
*'a  right  of  litigation  which  is  limited  alone  by  the  means  of 
gratifying  it,  places  the  poor  suitor  at  die  mercy  of  his  rich 
antagonist ;  and  at  the  same  time  operates  this  hardship  upon 
the  other  suitors  of  the  court,  that  their  causes  are  necessarily 
postponed  to  make  way  for  the  discussion  and  rediscussion  of 
the  same  question  between  the  same  parties."' 

At  the  latter  part  of  Lord  Eldon's  tenure  of  office  the  arrears 
of  business  grew  so  great  that  the  business  of  the  court  declined.^ 

1  Chancellors  vii  625 ;  ibid  626  it  is  said  that  a  solicitor's  bill  contained  the 
following  item,  **  To  attendance  on  the  Lord  High  Chancdlor  of  Great  Britain  in 
his  private  room,  when  his  Lordship  begped  for  farther  indulgence  firom  me  till  to- 
morrow— x6s.t4d.**  Some  verses  (cited  ibid  640)  give  a  good  pictnre  of  an  ordinary 
day  in  court : — 

Mr.  Leach 
Made  a  speech. 

Angry,  neat,  but  wrong : 
Mr.  Hart, 
On  the  other  part. 

Was  heavy,  dull,  and  long : 
Mr.  Parker 
Made  the  case  darker. 

Which  was  dark  enough  without : 
Mr.  Cook 
Cited  his  book. 
And  the  Chanrrllnr  said— I  doobL 
*  Maddock,  Chancery  (Ed.  1815)  ii  439-44a 
'  Report  of  the  Chaxicery  Cotmriissioo  (1826),  113. 

^  C  P.  Cooper,  Chancery,  chap,  vii ;  Mr.  Shadwell«  K.C  in  his  evidence  before 

the  Chancery  commjuwoo,  said,  **  The  load  of  bosiness  now  in  court  is  so  great  that 

threeangdsconldoot  get  through  it;**  Mr.  Bickersteth  said  that  the  deby  between 

-*ctting  die  cause  down,  and  the  hearing,  ejicecdcd  aU  the  other  minfrriaarji  delays 

t 
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In  &ct  the  time  consumed  in  merely  waiting  to  be  heard  amounted 
to  a  denial  of  justice.  The  appointment  of  a  Vice-Chancellor  in 
1813  did  not,  for  causes  which  will  be  dealt  with  later,  afford  any 
material  relief.  C.  P.  Cooper  writing  in  1828  said,^  '*two  briefs 
in  causes  on  Further  Directions  set  down  before  the  Vice- 
Chancellor  are  at  this  moment  on  my  table.  The  real  and  per- 
sonal estates  in  both  cases  are  considerable,  and  neither  the 
legatees  nor  residuary  legatees  have  yet  received  any  part  of  their 
bequests.  In  one  suit  the  bill  was  filed  rather  more,  and  in  the 
other  rather  less  than  twenty  years  since,  and,  during  more  than 
half  that  time,  the  causes  have,  in  different  stages,  been  waiting 
their  turn  to  be  heard." 

(ii)  The  abuses  rampant  amongst  the  official  staff. 

The  sale  of  the  oflice  of  Master  was  carried  on  with  greater 
eagerness  as  the  value  of  the  oflice  rose.^  The  barefaced  way 
in  which  these  transactions  were  carried  out  is  illustrated  by 
some  of  the  evidence  given  upon  Lord  Macclesfield's  impeach- 
ment for  corruption.  The  following  is  a  typical  instance. 
Master  Elde  deposed  that  he  had  offered  the  Chancellor  £^000 
for  the  post.  Cottingham  (the  Chancellor's  agent)  stood  out  for 
guineas.  "  I  immediately  went  to  my  Lord's  being  willing  to 
get  into  the  office  as  soon  as  I  could.  I  did  carry  with  me  5000 
guineas  in  gold  and  bank  notes.  I  had  the  money  in  my 
chambers,  but  did  not  know  how  to  convey  it ;  .  .  .  but  recol- 
lecting I  had  a  basket  in  my  chambers,  I  put  the  guineas  into 
the  basket  and  the  notes  widi  them.  I  went  in  a  chair  and  took 
the  basket  with  me  in  my  chair.  When  I  came  to  my  Lord's 
house  I  saw  Mr.  Cottingham  there,  and  gave  him  the  basket,  and 
desired  him  to  carry  it  up  to  my  Lord.  I  saw  him  go  upstairs 
with  the  basket,  and  when  he  came  down  he  intimated  to  me 
that  he  had  delivered  it  When  I  was  admitted,  my  Lord  invited 
me  to  dinner  and  some  of  my  friends  with  me,  and  he  was 
pleased  to  treat  me  and  some  members  of  the  House  of 
Commons  in  a  very  handsome  manner.  I  was,  after  dinner, 
sworn  in  before  them.  Some  months  after  I  spoke  to  my  Lord's 
gentleman,  and  desired  him  if  he  saw  such  a  basket  he  would 
give  it  me  back.     He  did  so,  but  no  money  was  returned  in  it"  * 

The  value  of  the  office  at  the  Revolution  was  ;^iooo.  At 
the  banning  of  the  eighteenth  century  it  was  ;^6ooo.     The 

^  Chancery  92. 

*  See  Ltvet  of  the  Norths  i  397-298  for  Lord  North's  hesitation  whether  he 
■hoold  sell  or  give  these  offices — in  the  end  **  he  gave  way  to  follow  the  steps  of  his 
predecessors." 

•  16  S.T.  871-873. 
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reason  was  that  the  money  in  court  was  under  the  absolute  con- 
trol of  the  Master,  who  was  not  bound  to  account  for  any  interest 
received.^  As  the  money  in  court  was  constantly  increasing, 
the  interest  formed  a  handsome  addition  to  the  Master's  income. 
But  they  were  not  content  with  this.  They  tried  to  increase 
their  incomes  still  further  by  speculation. 

Shortly  after  the  bursting  of  the  South  Sea  Bubble  (1725) 
rumours  were  heard  that  all  was  not  right  with  the  money  in 
court'  An  enquiry  was  ordered.  In  consequence  of  that  en- 
quiry the  Lord  Chancellor,  Lord  Macclesfield,  was  impeached ; 
and  a  deficit  which  was  finally  found  to  amount  to  ;^  1 00,87 1  6s.  8d. 
was  discovered  in  the  accounts  of  four  of  the  Masters.'  In  con- 
sequence two  Acts  were  passed  which  deprived  the  Masters  of 
the  control  of  the  suitors'  money,  and  placed  it  in  the  Bank  of 
England  under  the  control  of  a  new  official  called  the  Accountant- 
General  of  the  court  of  Chancery.^  After  this  episode  it  was 
impossible  to  sell  again  the  office  of  Master.  But  it  was  still 
regarded  as  a  piece  of  patronage  belonging  to  the  Lord  Chan- 
cellor. It  was  stated  in  1826  that  the  Lord  Chancellor  had 
appointed  an  officer  in  the  militia  who  had  not  been  engaged  in 
ten  cases  of  importance  in  his  life.^ 

The  Six  Clerks  still  continued  to  draw  salaries  ranging  from 
;^88s  to  ;^2000  a  year  for  their  two  months'  work  in  the  year.* 
From  the  evidence  given  before  Lord  Eldon's  commission  in 
1826  it  would  appear  that  their  sole  duties  were  to  file  and  pre- 
serve the  records,  to  certify  the  court  respecting  them,  and  to 
sign  copies.  Even  these  duties  were  not,  and  need  not,  be  ade- 
quately performed  At  the  b^inning  of  the  nineteenth  century 
a  considerable  quantity  of  the  records  had  been  stolen  and  sold 
for  waste  paper;  and  the  court  had  held  that  they  were  not 
responsible  for  the  correctness  of  the  copies  which  they  signed 
and  for  whkh  they  took  fees.^  Their  witness  (Mr.  Vesey)  when 
examined  before  the  commission  of  1826,  stated  that  questions 

^  Parkes,  Chancery  283 ;  a  timilar  system  prevailed  in  the  court  of  Admiralty, 
where  the  interest  on  the  money  in  court  in  Prize  Cases  made  a  handsome  addition 
to  the  Registrar's  salary,  Report  of  Commissionen  appointed  to  enquire  into  the 
Duties,  Suaries,  etc,  of  the  offices  of  courts  of  Justice,  Parlt.  Papers  (1824)  is  za ; 
this  system  was  modified  by  53  George  III.  c.  151. 

'  Campbell,  Chancellors,  iv  535-538 ;  Parkes  293,  299. 

*  See  the  Order  of  the  Lord  Chancellor  of  Jan.  19 1749,  printed  in  Parlt.  Papers 
x86o  vol.  xxxi  137  App.  no.  4 ;  and  fior  a  detailed  account  of  the  whole  matter  see 
ibid  xii-xiv. 

*I2  George  I.  c.  32;  12  George  I.  c.  33;  54  George  III.  c  14;  the  office  of 
Accountant-General  was  abolished  in  1872. 35,  36  Victoria  c  44,  and  his  duties  were 
handed  over  to  the  Paymaster-General,  see  the  judgment  of  Swinfen  Eady,  J.,  in  re 
Williams  Scottish  Estates  [19x0]  2  Ch.  at  pp.  492^493. 

*  Letter  to  the  Times,  cited  Parkes,  App.  584. 

*  Ibid  575.  7  Ibid  575,  576. 
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of  difficulty  might  arise,  the  determination  of  which  might  neces- 
sitate the  presence  of  the  whole  six ;  but  he  was  wholly  unable 
to  give  any  specific  instance  of  the  occurrence  of  any  such  case, 
or  to  imagine  any  question  more  important  than  the  propriety  of 
an  engrossment.^ 

Throughout  die  offices  of  the  Masters,  the  Six  Clerks,  the 
£xaminers  and  the  R^istrars,  the  abuses  arising  from  the  ex- 
istence of  sinecure  officials,  and  from  Iheir  payment  by  fees  for 
office  copies  which  were  not  required,  continued  to  exist  in  an 
aggravated  form.  ''There  was  hardly  an  office  in  Chancery," 
said  the  commissioners  in  1740,  "which  was  not  a  patent  office, 
and  whereof  the  duties  were  not  systematically  discharged  by 
deputy.  In  the  case  of  the  subpoena  office  ...  it  seems  that 
there  were  three  patentees,  one  of  them  a  clergyman  appointed 
under  the  great  seal  at  the  nomination  of  Anne  Charlotte,  Lady 
Dowager  Freschville.  But  neither  nominatrix  nor  nominees 
attended  to  the  office.  Deputies  were  appointed  to  do  the  work, 
and  to  earn  for  themselves  and  their  patrons  the  fees  taken  from 
the  public."^  The  extent  of  these  abuses  is  very  clearly  ex- 
plained in  a  tract  of  1707.*  "  It  seems,"  says  the  writer,  **  very 
ridiculous  that  anyone  should  be  obliged  to  take  and  pay  for 
copies  of  what  he  before  had,  or  has  no  occasion  for  at  all,  and 
yet  this  is  the  case  here ;  for  everyone  must  take  copies  of  inter- 
rc^atories  (which  are  of  themselves  of  no  use)  if  he  will  have 
copies  of  the  depositions  for  which  he  has  occasion ;  nay  every 
person  is  now  obliged  to  take  copies  of  the  interrogatories 
exhibited  by  himself  (and  often  twice  over,  both  from  the 
Examiners'  and  Six  Clerks'  office)  although  he  had  the  original 
before,  if  he  will  have  a  copy  of  the  depositions  taken  thereon." 
Similarly  suitors  were  obliged  to  pay  for  copies  of  reports  and 
certificates  for  which  they  had  no  occasion.  The  registrar's 
deputies  expanded  the  Orders  (sometimes  inserting  the  whole  of 
the  counsel's  brief)  to  increase  the  fees.  "  And  as  the  length  of 
the  Orders  increase  the  charge,  so  it  does  the  delay,  which  gives 
birth  to  the  new  perquisite  of  expedition  money."     The  insertion 

^  Parkes,  App.  576,  577.  «  Cited  Parlt  Papers  1874  xxiv  590. 

'  Reasons  for  passing  a  bill  for  preventing  delays  and  expenses  in  suits  in  Law 
and  Equity,  Harleian  Misc.  xi  49,  53-55 ;  the  party  paid,  for  bills  and  answers,  8d. 
a  sheet  to  the  Six  Clerks'  office ;  3s.  a  side  for  recitals  from  the  registrar's  office ;  and 
about  2s.  a  side  for  like  recitals  from  the  Six  Clerks*  office  if  the  decree  were  enrolled 
— so  that  he  paid  three  times  for  the  same  thing ;  it  was  stated  by  the  House  of 
Lords  in  1705,  Lords  Journals  xviii  146,  that  a  copy  abstract  of  the  bill  was  made  for 
the  commissioners  to  take  evidence,  which  was  as  often  as  not  '*  an  impertinent 
scribble  *'  or  merely  a  blank  piece  of  parchment ;  and  the  same  thing  went  on  through- 
out the  Chancery  offices ;  the  affidavit  office,  formerly  sold  for  £^5^  ^^  ^  '7^ 
reckoned  to  bring  in  ;£iooo  a  year.  This  state  of  things  tempted  solicitors  to  charge 
for  copies  they  never  got,  Lives  of  the  Norths  i  32,  33. 
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of  such  matters  merely  misled  the  parties  and  led  to  further 
rehearings  and  appeals.^  The  evidence  given  before  the  commis- 
sion of  1826  showed  that  the  same  abuses  still  existed.  The 
following  evidence  was  given  by  Mr.  Lowe,  a  solicitor :  "  What 
do  you  mean  by  being  on  good  terms  with  the  registrar?  Tak- 
ing office  copies.  Do  you  ever  take  them  when  they  are  not 
wanted  ?  They  are  never  wanted.  It  is  quite  idle  to  tihink  that 
an  office  copy  is  ever  wanted.  Are  not  the  copies  now  taken  for 
the  purpose  of  conferring  a  benefit  on  the  registrar  ?  Entirely 
so — nothing  else.  Do  the  r^istrars  expect  the  parties  to  take 
copies?  They  do  not  take  money;  but  the  office  copy  is  the 
r^istrar's  hood."* 

We  are  not  surprised  to  get  a  consensus  of  evidence  through- 
out the  eighteenth  century  that  it  was  better  to  sacrifice  just 
claims  rather  than  embark  upon  a  suit  in  equity.* 

(4)  The  reoi^anization  of  the  court  in  the  nineteenth  century. 

In  1 8 1 3  the  increasing  arrear  of  causes  caused  the  creation  of 
a  Vice-Chancellor  to  assist  the  Chancellor  in  the  exercise  of  his 
equitable  jurisdiction.^  This  measure  did  not  give  any  material 
assistance  in  reducing  the  arrears,  as  he  could  only  decide  cases 

•  specially  delegated  to  him  by  the  Chancellor,  and  the  parties 

•  could  appeal  to  the  Chancellor.  More  cases  were  decided ;  but 
there  were  so  many  appeals  that  the  cause  lists  were  as  fiiil  as 
ever.^  In  consequence  of  repeated  motions  in  Parliament  a 
commission  was  appointed  in  1825  to  enquire  into  the  state  of 
the  court  At  the  head  of  the  commission  was  Lord  Eldon. 
Though  the  inadequacy  of  the  court  to  deal  with  the  equity 
business  of  the  country,  and  the  defects  in  its  organization  were 
notorious,  the  commissioners  stated  that  they  were  satisfied, 
"  that  much  misconception  has  arisen  relative  to  the  causes  of 
that  delay  which  so  frequently  occurs  in  the  progress  of  a  Chan- 
cery suit ;  and  that  much  of  it  is  imputable,  neither  to  the  court, 
nor  to  its  established  rules  of  practice  ;  but  to  the  carelessness  of 
some  parties,  the  obstinacy  or  knavery  of  others,  or  the  inatten- 
tion or  ignorance  of  agents.     Under  these  impressions  we  pro- 

^  Reasons,  etc.,  55,  '*  Most  of  the  suggestions  of  the  bill  are  fictitious,  and  the 
answer  frequently  falsified  by  depositions  (which  are  the  real  foundation  of  the  decree, 
but  are  never  recited  therein)  so  that  the  recitals  of  a  fictitious  biU  and  untrue 
answer,  rather  give  the  decree  an  aspect  of  injustice  .  .  .  and  often-times  drew  the 
parties  into  rehearings  and  appeals,  upon  a  mistaken  notion  of  the  hardship  of  their 
case.** 

*  Cited  Parkes,  Chancery,  App.  571. 

'Reasons,  etc.,  50  (1707) ;  wkes.  Chancery  326,  citing  a  work  of  1750;  C  P* 
Cooper,  Chancery  (1828)  X12. 

*  53  George  III.  c  24. 

*C.  P.  C<K>per,  Chancery  117 ;  Report  of  the  Chancery  Commission  of  1826, 37. 


CHANGES  IN  ORGANIZATION         448 

ceed  to  consider  by  what  alterations  in  the  practice  of  the  court 
of  Chancery,  the  time  expended,  and  the  cost  incurred,  may  be 
reduced  beneficially  for  the  suitors."  ^  A  commission  acting 
"  under  these  impressions "  was  hardly  likely  to  effect  much. 
£ven  the  practice  of  making  the  parties  take  office  copies  was 
not  entirely  condemned.^  The  Six  Clerks,  it  is  true,  were  con- 
sidered to  be  useless ;  and  it  was  recommended  that  they  should 
be  used  to  tax  costs.'  Certain  small  amendments  in  practice 
were  also'  recommended.  The  Times  spoke  truly  when  it  said 
that  the  report  of  the  commission  was  an  apology  for  all  the 
abuses  of  the  court^  The  root  of  the  evil — the  want  of  an 
adequate  judicial  staff — was  not  touched  Certain  parts  of  the 
practice  were  improved  by  Orders  founded  upon  the  proposals  of 
the  commissioners.  That  merely  meant  that  the  cause  was 
ready  for  hearing  the  sooner,  and  so  waited  longer  on  the  list  for 
a  hearing.^ 

It  was  not  till  after  the  Whig  victory  in  1830  that  the  reform 
of  the  court  was  seriously  taken  in  hand.  The  changes  made  in 
the  twenty  years  following  placed  the  organization  of  the  court 
upon  an  altogether  new  basis. 

(i)  Changes  in  the  judicial  organization  of  the  court 

In  1 83 1  the  Bankruptcy  jurisdiction  was  removed  from  the. 
Lord  Chancellor  and  given   to  a   Chief  Judge  in   Bankruptcy, 
assisted  by  three  other  judges  and  six  commissioners.     Appeals 
were  taken  to  a  court  of  Review  and  from  thence  to  the  Chan- 
cellor.* 

In  1833  it  was  enacted  that  the  Master  of  the  Rolls  should 
sit  continuously,  and  his  jurisdiction  was  extended  to  the  hearing 
of  motions,  pleas  and  demurrers.^ 

In  1842  the  equity  jurisdiction  of  the  court  of  Exchequer 
was  transferred  to  the  court  of  Chancery,  and  two  additional 
Vice-Chancellors  were  appointed.^ 

In  1 85 1  a  court  of  Appeal  intermediate  between  the  courts 
of  the  Vice-Chancellors  and  the  Master  of  the  Rolls,  and  the 
House  of  Lords,  was  established.  It  consisted  of  two  Lords 
Justices  in  Chancery  and  the  Lord  Chancellor  if  he  liked  to  sit 
there.     They  could  be   assisted,  on   the  request  of  the   Lord 

» Report  g.  « Ibid  33.  » Ibid  33. 

^  Cited  Pukes,  Chancery,  App.  530. 

•  C.  P.  Cooper,  Chancery  65-67. 

'  X,  a  Willisun  IV.  c.  ^6§  i ;  to,  xx  Victoria  c  loa  S  2,  the  court  of  Review  was 
abolished  and  its  jurisdiction  was  handed  over  to  a  Vice-Chancellor. 
» 3,  4  WiUiam  IV.  c  94. 

*  5  Victoria  c.  5.  It  was  thought  that  only  one  of  these  Vice-Chancellors  would 
be  permanently  needed ;  but  it  was  found  later  that  two  were  pemanenUy  needed, 
and  provisions  were  made  accordingly,  X4,  X5  Victoria  c.  4  f  x  ;  X5,  x6  Victoria  c.  80 

§52. 
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Chancellor,  by  the  Master  of  the  Rolls,  the  Vice-Chancellors,  or 
any  of  the  judges.  They  heard  appeak  from  the  Vice-Chancdlor 
and  the  Blaster  of  the  Rolls ;  and  to  them  was  given  the  juris- 
diction of  die  Lord  Chancellor  to  hear  Bankruptcy  appeals.^ 

In  1869'  the  London  Court  of  Bankruptcy  was  established. 
The  judge  of  it  was  called  the  Chief  Judge  in  Bankruptcy.  He 
was  assisted  by  such  other  judges  of  the  superior  courts  of  law 
and  equity  as  the  Chancellor  might  appoint.  The  court  was  a 
court  of  law  and  equity,  and  the  judge  was  given  all  the  powers 
possessed  by  the  superior  courts  of  law  and  equity.  Appeals 
from  it  were  heard  by  the  Lords  Justices  in  Chancery. 

Thus  the  courts  of  equity  consisted  (i)  of  the  three  Vice- 
Chancellors  and  the  Master  of  the  Rolls  sitting  separately  as  juc^es 
of  first  instance.  The  court  of  first  instance  in  Bankruptcy  was 
the  London  Court  of  Bankruptcy ;  (2)  of  the  Lords  Justices  in 
Chancery,  who  were  usually  assisted  by  the  Master  of  the  Rolls^ 
sitting  tc^ether  as  a  court  of  appeal  in  equity  and  bankruptcy  ; 
and  (3)  of  the  House  of  Lords. 

(ii)  The  reform  of  the  official  staflT  of  the  court 

In  1833  the  appointment  of  the  Masters  was  transferred 
to  the  crown ;  their  jurisdiction  was  defined ;  they  were  to  be 
paid  by  a  fixed  salary ;  and  the  taking  of  any  fee  or  gratuity 
was  made  an  indictable  offence.  The  court  fees  were  fixed  and 
lowered  ;  and  no  suitor  was  to  be  compelled  to  take  office  copies. 
It  was  provided  that  the  Six  Clerks  should  be  gradually  reduced 
to  two.' 

In  1842  the  Six  Clerks  and  other  useless  officers  were 
abolished.  It  was  provided  that  costs  should  be  taxed  by  a 
new  official  styled  a  Taxing-master,  to  be  appointed  from  among 
solicitors  of  twelve  years'  standing.^ 

In  1852  came  a  more  complete  measure  of  reform.^  The 
Masters  were  abolished.^  "  That,"  says  Mr.  Kerly,^  "  was  the 
commencement  of  efficient  reform.  Delay  and  expense  were  the 
necessary  concomitants  of  the  administration  of  parlour  justice, 
in  which  the  Master  and  the  opposing  solicitors  were  all  anxious 
to  accommodate  each  other,  and  there  was  neither  publicity  nor 
any  definite  rule  as  to  time  to  urge  them  to  activity."  It  was 
provided  that  the  Master  of  the  Rolls  and  the  Vice-Chancellors 
should  sit  at  Chambers  to  despatch  such  part  of  the  business  of 

'  14,  15  Victoria  c.  83.  '  32,  33  Victoria  c  71. 

*3,  4  William  IV.  c.  94  §§  13,  16,  19,  28,  41. 

^5,  6  Victoria  c.  Z03.  For  an  account  of  the  manner  in  which  the  taxation  of 
costs  was  conducted  before  the  Act  see  Silkstone  and  Haigh  Moor  Coal  Co.  v.  Edey 
[1901]  2  Ch.  at  pp.  655,  656. 

•  15,  16  Victoria  cc.  80,  86,  87. 

'  Ibid  c.  80  8  I.  '  Equity  280. 
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the  court  as  "without  detriment  to  the  public  advantage  arising 
from  the  discussion  of  questions  in  open  court "  could  be  best 
there  heard. ^  Matters  heard  in  court  could  be  adjourned  to 
Chambers ;  ^  and  it  was  directed  that  the  Chambeur  business 
should  be  carried  on  concurrently  with  that  of  the  court'  The 
judge  sitting  in  Chambers  was  given  the  same  powers  as  the 
judge  sitting  in  court.*  The  Master  of  the  Rolls  and  the  Vice- 
Chancellors  were  each  directed  to  appoint  two  Chief  Clerks  to 
be  attached  to  their  Chambers,  from  among  the  Chief  Clerks  to 
the  old  Masters,  or  solicitors  of  ten  years'  standing.*  They  were 
empowered  to  direct  what  cases  or  parts  of  a  case  should  be 
heard  by  their  Chief  Clerks.  It  was  provided  that  any  suitor 
could  bring  before  the  judge  any  matter  heard  before  a  Chief 
Clerk.  The  procedure  in  Chambers,  whether  before  the  judge  or 
the  Chief  Clerk,  was  to  be  modelled  upon  the  procedure  of  the 
court,  not  upon  that  of  the  Masters.*  The  court  was  empowered 
to  appoint  conveyancing  counsel  to  whom  conveyancing  matters 
could  be  referred.^  It  was  provided  that  all  allowances  for 
office  copies  should  cease ;  that  all  the  new  officials  should  be 
paid  by  salary ;  and,  with  a  reminiscence  of  now  past  abuses, 
a  severe  penalty  was  imposed,  "  if  any  officer  of  the  court  of 
Chancery  or  any  of  the  judges  thereof  shall  for  anything  done 
or  pretended  to  be  done  relating  to  his  office  situation  or  employ- 
ment wilfully  take  .  ,  .  any  fee,  gift,  gratuity,  or  emolument"  " 

The  changes  effected  by  the  Judicature  Acts  and  the  legis- 
lation consequent  upon  them,*  having  completely  got  rid  of  the 
old  traditions  which  hung  around  the  Masters  offices,  the  Chief 
Clerks  in  1892  were  allowed  to  take  the  title  of  Masters  of  the 
Supreme  Court. ^® 

In  1853  the  Masters  Extraordinary  were  abolished.  In  their 
place  were  established  the  commissioners  to  administer  oaths, 
to  be  appointed  by  the  Lord  Chancellor  from  among  solicitors 
practising  within  ten  miles  of  Lincoln's  Inn  Hall."  This  Act  is 
now  repealed,  and  the  appointments,  duties,  and  liabilities  of 
these  commissioners  are  now  regulated  by  the  Commissioners 
for  Oaths  Act  1889."  J 

II.  The  Jurisdiction  of  the  Court  of  Chancery  and 

THE  Chancellor 

The  jurisdiction  exercised  by  the  court  of  Chancery  and  the 
Chancellor  falls  into  three  clearly  marked  divisions.     There  is 

» 15,  16  Victoria  c.  80  §  ii.  *§  27. 

•Jia.  «Si3.  '§x6. 

•  i§  29.  32.  33f  39.  ^§840,41- 

^  15,  z6  Victoria  c.  87  §§  i,  3,  4.  *  Below  647-648. 

^*  Halsbury,  Laws  ot  England  ix  67  n.  (A). 

"  16, 17  Victoria  c  78.  *"  52,  53  Victoria  e.  10. 
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the  common  law  jurisdiction,  the  equitable  jurisdiction,  and  oth 
miscellaneous  branches  of  jurisdiction.     Of  these  the  equitabl 
jurisdiction   is   by   far  the   most   important     But  it  was  onl 
gradually  that  the  first  two  of  these  three  species  of  jurisdictio 
acquired  their  distinctive  characteristics.     Therefore  in  relatin 
their  history  I  must  b^n  by  saying  a  few  words  by  way  of  in 
troduction  as  to  the  origins  of  the  common  law  and  equitable  juri 
dictions.     I  shall  then  sketch  the  history  of  these  three  branche 
of  jurisdiction  exercised  either  by  the  court  of  Chancery  or  tha 
Chancellor. 

Origins 

We  can  see  the  germs  of  all  these  three  kinds  of  jurisdiction 
in  the  Middle  Ages ;  ^  and  though  the  jurisdiction  conferred  by 
special  statutes  could  always  be  clearly  distinguished  from  the 
common  law  and  equitable  jurisdictions,  the  line  between  these 
two  last  mentioned  kinds  of  jurisdiction  was  by  no  means  clearly 
drawn. 

The  distinction  between  the  strict  rule  of  law  and  modifica- 
tions of  that  law  on  equitable  or  moral  grounds  is  a  distinction 
well  known  to  many  systems  of  law ;  ^  and  it  was  familiar  to 
English  lawyers  from  the  twelfth  century  onwards.'  It  is  not 
therefore  the  distinction  between  law  and  equity  which  is 
peculiar  to  English  law.  What  is  peculiar  is  the  vesting  of  the 
administration  of  law  and  equity  in  two  quite  separate  tribunals. 
The  result  has  been  that  the  distinction  between  law  and  equity 
has  in  England  been  given  a  sharpness  and  a  permanence  which 
it  possesses  in  no  other  legal  system.^  The  questions  then  which 
we  must  here  consider  are,  firstly,  why  did  this  separation  of 
tribunals  occur  ?  And,  secondly,  why  did  it  originate  the  dis- 
tinction between  the  common  law  and  the  equitable  jurisdiction 
of  the  Chancellor  ? 

(i)  Why  did  law  and  equity  come  to  be  administered  by 
separate  courts  ? 

It  is  quite  clear  that  the  jurisdiction  exercised  by  the  un- 
differentiated Curia  Regis  of  the  twelfth  century  was  marked  by 
two  of  the  chief  characteristics  which  we  associate  with  a  court 
of  equity.  Proceedings  were  begun  by  a  petition  to  the  king  for 
his  interference ;  ^  and  that  interference  might  result  in  remedies 
which,  by  reason  both  of  their  character  and  their  methods  of 
enforcement,  were,  as  Professor  Adams  has  said,  "  as  much  out- 

^  Above  405-407. 

>  Pollock,  The  Transformation  of  Equity,  Essays  in  Legal  History  (1913)  287- 
290. 

'  Vol.  ii  Bk.  iii  cc.  3  and  4.  *  Below  449. 

'  G.  B.  Adams,  Col.  Law  Rev.  xvi  89-90. 
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side  of,  and  in  violation  of,  the  ordinary  system  of  justice  which 
prevailed  throughout  the  Anglo-Norman  state,  as  ever  Equity 
was  at  any  later  time  in  relation  to  the  Common  Law  system."  ^ 
But,  in  the  course  of  the  thirteenth  and  fourteenth  centuries,  these 
remedies,  the  rules  to  which  they  gave  rise,  and  the  machinery 
by  which  they  were  enforced,  rapidly  developed  and  hardened 
into  a  regular  system  of  law.  As  that  system  reduced  the 
remedies  and  rules  and  machinery  of  the  older  courts  to  insig- 
nificance, the  rules  of  the  Curia  Regis  became  the  ordinary 
common  law  of  the  country,  and  ceased  to  possess  that  char- 
acteristic of  being  something  outside  the  ordinary  law,  which  had 
once  given  to  them  an  equitable  character.  At  the  same  time 
the  other  equitable  characteristic  which  they  had  once  possessed — 
their  immediate  dependence  upon  the  royal  power — weakened. 
In  the  first  place  the  Curia  R^s  acquired  a  number  of  writs  de 
cursu  which  any  litigant  could  purchase.  In  the  second  place 
the  Barons,  and  later  the  Parliament,  perceiving  that  the  power 
to  make  new  writs  was  in  substance  a  power  to  make  new  law, 
limited  the  king's  discretion  to  invent  new  remedies.*  Thus  the 
system  of  the  common  law  tended  to  become  rigid  and  technical ; 
and  this  tendency  was  strengthened,  when,  at  the  close  of  the 
thirteenth  century,  its  development  began  to  be  controlled  almost 
entirely  by  men  who  had  been  trained  as  practitioners  in  the 
royal  courts.^  But,  naturally,  the  equitable  characteristics  which 
had  marked  the  jurisdiction  of  the  Curia  Regis  did  not  at  once 
vanish  from  those  separate  courts  which  had  sprung  from  it. 
We  can  see  traces  of  them,  certainly  as  late  as  the  first  quarter 
of  the  fourteenth  century,  both  in  die  three  common  law  courts, 
and  in  the  courts  held  by  the  itinerant  justices. 

In  the  days  of  Bracton  the  court  of  King's  Bench  and  the 
King's  Council  were  to  a  large  extent  staffed  by  the  same  men.^ 
The  two  institutions  which  became  in  later  days  the  court  of 
King's  Bench  and  the  Council  were  not  as  yet  distinct ;  and,  even 
when  they  became  distinct,  the  connexion  between  the  two  was 
close.  Cases  occur  as  late  as  Edward  III.'s  reign  in  which  the 
proceedings  seem  to  be  heard  by  a  tribunal  which  is  both  court 
and  Council.^  Naturally  this  tended  to  preserve  the  tradition 
that  the  court  of  King's  Bench  ought  to  administer  both  law  and 
equity ;  and  the  fact  that  the  tradition  was  thus  preserved  in 
the  court  of  King's  Bench  helped  to  preserve  it  also  in  the  court 
of  Common  Fleas.     The  King's  Bench  was  the  court  in  which 

^  G.  B.  Adams,  CoL  Law  Rev.  xvt  93.  >  Above  398. 

>VoL  ii  Bk.  Hi  cc.  4  and  5. 

*  Above  204-205 ;  Baldwin,  The  King's  Council,  6i-6a. 

*  Above  209-aio. 
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the  errors  of  the  Common  Fleas  were  corrected  ;  both  courts 
were  staffed  by  men  who  had  had  a  similar  training  ;  and  judges 
were  sometimes  moved  from  one  Bench  to  the  other.^  In  fact,  as 
I  shall  show  in  a  later  volume,*  both  the  court  of  Common  Pleas 
and  the  court  of  King's  Bench  did  apply  to  cases  which  came 
before  them  ideas  and  doctrines  which  we  have  come  to  associate 
with  equity  rather  than  with  law.  But  early  in  the  fourteenth 
century  these  cases  were  becoming  rare.  As  Professor  Baldwin 
has  pointed  out,  quite  early  in  the  thirteenth  century  the  King's 
Bench  was  tending  to  hear  cases  in  accordance  with  **  The  for- 
mulaic procedure"  of  the  common  law.*  That  tendency  was 
more  pronounced  in  the  case  of  the  court  of  Common  Pleas.  The 
King's  Bench  continued  in  some  cases  to  employ  **  the  free  and 
unrestricted  procedure  of  the  old  Curia  Regis."  ^  But,  by  the 
middle  of  the  fourteenth  century,  in  both  courts,  the  common  law 
procedure  was  generally  followed  ;  ^  and,  as  that  procedure  had 
now  hardened  into  a  very  technical  system,  this  is  a  sure  sign 
that  the  capacity  of  these  courts  to  administer  equity  had  dis- 
appeared. 

The  court  of  Exchequer  was  a  court  of  a  character  different 
from  that  of  the  King's  Bench  and  Common  Pleas.*  Its  con- 
nexion with  the  Council  was  intimate;  and,  in  the  thirteenth 
and  early  part  of  the  fourteenth  century,  cases  which  demanded 
the  application  of  equitable  principles  frequently  came  before  it. 
But  we  have  seen  that  early  in  the  fourteenth  century  it  had  come 
to  concern  itself  mainly  with  its  proper  function — the  considera- 
tion of  cases  connected  with  the  king's  revenue,^ 

That  the  justices  in  Eyre  administered  a  large  equitable  juris- 
diction in  proceedings  begun  by  bill  has  been  discovered  by  Mr. 
Bolland.  Of  the  origin  and  nature  of  these  bills  I  shall  speak  later.* 
Here  it  will  be  sufficient  to  say  that  they  are,  so  far  as  we  know, 
peculiar  to  the  General  Eyre.*  The  reason  for  this  is  periiaps  to 
be  found  partly  in  the  fact  that  the  justices  in  Eyre  represented 
the  person,  and  were  on  that  account  specially  commissioned  to  ex- 
ercise these  powers,  of  the  king ;  ^*  and  partly  in  the  (act  that  their 
court  gave  to  dwellers  in  the  country  a  unique  opportunity  to  ap- 

I  See  Foss's  Tables  of  the  Judges  of  the  Courts  of  King's  Bench  and  CoounoB 
Pleas,  Lives  of  the  Judges,  iii  25-26,  20X-202,  353-355. 
s  Vol.  ii  Bk.  iii  c.  4.  *  The  King's  Council  62. 

*  Ibid  62.  •  Ibid  64.  •  Above  231-237. 
'  Above  235.                          *  VoL  ii  Bk.  iii  c  4. 

*  The  Eyre  of  Kent  (S.S.)  ii,  xxiii — Mr.  Bolland  says,  "  The  vagueness  of  the 
address  and  the  frequent  absence  of  any  date  make  it  impossible  to  say  with  any 
certainty  that  all  these  bills  were  presented  in  Eyre,  though  when  we  get  any  trust- 
worthy indication  of  time  in  connexion  with  venue  it  usually  seems  to  point  to  such 
a  presentation.*' 

"  Above  267  n.  4. 
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peal  to  those  powers  of  administering  equity  which  the  king  still 
possessed^  This  would  explain  why  bills,  like  the  bills  in  Eyre, 
were  not  presented  to  the  King's  Bench  or  Common  Pleas.  Liti- 
gants who  approached  the  courts  at  Westminster  with  cases  of 
this  kind  would  be  more  likely  to  petition  the  Council.  However 
that  may  be,  they  are  a  striking  and  a  late  example  of  the  equity 
which  tiie  Curia  Regis  and  the  King's  Bench  in  its  early  days 
were  accustomed  to  administer.  But  we  have  seen  that  in  the 
course  of  the  fourteenth  century  the  General  Eyre  ceased  ;  ^  and 
that  its  place  was  taken  by  itinerant  judges  who  acted  under 
limited  commissions,  and  tried  cases  according  to  the  strict  pro- 
cedure of  the  common  law.^ 

Thus  all  these  common  law  tribunals  ceased  to  administer 
equity.  .  Litigants,  if  they  wanted  equity,  were  driven  to  a 
tribunal  the  procedure  of  which  had  remained  free  from  the 
technical  rules  which  governed  the  procedure  of  the  common  law 
courts ;  and  so  cases  which  called  for  equity  went  to  the  Council, 
and  later  to  the  Chancery.^  The  precocious  fixity  attained  by 
the  rules  of  the  common  law  had  caused  the  administration  of 
equity  to  be  handed  over  to  a  tribunal  which  had  come  to  be  per- 
fectly distinct  from  any  of  the  common  law  courts.  And  this  is 
the  origin  of  the  most  unique  feature  of  English  as  contrasted 
with,  for  instance,  Roman  equity.  The  Roman  praetor  urbanus 
administered  both  law  and  equity  ;  and  therefore  it  was  easier  to 
fuse  the  two  systems  :  the  Chancellor  and  the  common  law  judges 
were  distinct  and  often  rival  authorities.  Thus  Justinian  could 
effect  what  the  English  Judicature  Acts  could  not  effect  He 
fused  law  and  equity :  they,  for  the  most  part,  only  fused  the 
courts  which  administered  law  and  equity. 

(2)  Why  did  this  separation  of  tribunals  originate,  the  dis- 
tinction between  the  common  law  and  the  equitable  jurisdiction 
of  the  Chancellor  ?  ^^. 

We  have  seen  that  the  Chancery  had  always  possessed  some  | 
common  law  jurisdiction ;  and  that  that  jurisdiction  continued  to  I 
exist  after  the  common  law  courts  had  become  distinct  tribunals, 

1  Mr.  Bolland  says,  Eyre  of  Kent  (S.S.)  ii,  xxiii,  **  All  these  bills  appear  to  be 
oountry  bills,  and  I  feel  no  doubt  that  if  any  of  them  were  not  presented  in  Eyre — in 
a  General  Eyre,  to  be  quite  accurate— they  were  at  any  rate  presented  in  those  less 
comprehensive  Eyres  of  '  Justices  erranz  '  commissioned  to  hold  common  pleas,  to 
whom  the  king  gave  also  authority  '  to  hear  .  .  .  any  complaints  whatsoever  and  to 
make  fitting  amends  therefor ;  *  **  possibly  also  the  Eyre,  being  held  at  a  distance 
from  London,  and  cases  pending  before  the  other  courts  being  adjourned  there, 
above  266-267,  it  was  less  easy  to  sue  out  an  original  writ  during  the  Eyre ;  thus  in 
Uie  Eyre  of  Kent  (S.S.)  iii  74  it  is  said  that  a  plaintiff  "  must  seek  a  remedy  by  a  bill 
of  trespass  or  felony  during  the  Eyre,  or,  if  the  Eyre  be  not  sitting,  by  a  writ  of 
trespass**' 

*  Above  272,  •  Above  274-283.  *  Above  399-400. 

VOL.   L— 29 


450  THE  COURT  OF  CHANCERY 

lai^ely,  though  not  exclusively,  because  of  the  close  connexion 
which  the  Chancery  had  with  the  issue  of  original  writs,  and 
with  the  subsequent  proceedings  on  some  of  these  writs.  ^  It  was 
inevitable  that,  as  the  common  law  became  a  fixed  and  rigid 
system,  powers  exercised  in  accordance  with  its  rules  should 
come  to  be  distinguished  from  powers  not  so  exercised ;  that 
ordinary  jurisdiction  exercised  in  accordance  with  common  law 
rules  should  fall  apart  from  extraordinary  jurisdiction  exercised 
on  equitable  or  moral  grounds.  In  the  first  case  only  the  legal 
rule  could  be  considered  ;  in  the  second  considerations  of  fairness 
and  the  claims  of  conscience  could  also  be  weighed  And  this 
difference  was  emphasized  and  given  a  technical  significance  by  a 
necessary  difference  in  the  procedure  employed.  It  is  quite  ob- 
vious that  the  ideally  fair  decision  could  not  be  arrived  at  by  the 
verdict  of  a  jury.  It  could  only  be  arrived  at  by  a  patient  exami- 
nation of  the  parties  and  the  witnesses,  and  all  other  relevant 
circumstances. 

Thus  in  later  days  the  distinction  between  the  procedure 
upon  the  ordinary  or  common  law  or  Latin  side  of  the  Chancery, 
and  the  procedure  upon  the  extraordinary  or  equitable  or  English 
side  was  clearly  marked.^  The  usual  common  law  process  was 
begun  by  original  writ  The  plantifT  then  put  in  his  declaration 
or  statement  of  claim.  The '  defendant  pleaded  to  it ;  and  there 
might  sometimes  be  a  reply  and  a  rejoinder.  The  pleadings 
ended  either  in  a  demurrer,  i.e.  admitting  the  facts  the  parties 
were  at  issue  as  to  the  law ;  or,  in  a  conclusion  to  the  country 
on  a  question  of  fact  In  equity  the  proceedings  began  by  bill 
asking  for  relief  and  for  the  summons  by  subpoena  of  the  de- 
fendant The  defendant  answered ;  and  there  might  sometimes 
be  further  pleadings.  At  some  stage  in  the  case  the  defendant 
was  examined.  The  court  gave  judgment  both  on  the  facts  and 
I  the  law.  It  is  clear  from  the  case  of  Hals  v.  Hynchl^  (1420)* 
"thaf  the  line  between  these  two  methods  of  procedure  was  not 
then  clearly  drawn.  The  case  was  begun  by  a  bill  of  Hals  and 
other  plaintiffs  praying  for  a  remedy  for  a  disseisin  for  which  they 
had  no  remedy  at  law.  A  subpoena  was  issued.  The  defendant 
appeared  and  pleaded ;  and,  after  further  pleadings,  there  was  a 
conclusion  to  the  country  in  the  usual  form.  A  commission  was 
issued  to  take  the  inquisition ;  and  a  judgment  was  given  in  form 
very  similar  to  a  judgment  at  common  law.     It  follows,  that 

1  Above  398-399.  '  Kerly,  History  of  £c|uity  50-52. 

•L.Q.R.  i  445-453  ;  Y.B.  12,  13  Ed.  III.  (R.S.)  cv-cviii ;  cp.  the  petition  of  the 
Hansards  (1389)  Select  Cases  before  the  Council  (S.S.)  77  where  the  common  law 
form  "  consideratum  est,**  and  the  equitable  form  *'  decretum  est,**  are  combined  in  an 
order  of  the  Council. 
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as  there  was  no  distinct  line  drawn  between  the  two  forms  of 
procedure  used  in  the  Chancery,  so  there  was  as  yet  no  distinct 
line  drawn  between  the  cases  which  fell  under  either  procedure. 
Proceedings  were  begun  by  bill  which  would  in  later  times  have 
fallen  under  the  common  law  jurisdiction  of  the  court 

As  a  matter  of  fact  in  the  fourteenth  and  early  fifteenth 
centuries  the  relations  between  the  Chancellor  and  the  common 
law  judges  were  very  close  They  sat  together  and  discussed 
together  the  cases  in  which  applications  were  made  to  the  Chan- 
cellor.^ And  it  was  natural  that  these  intimate  relations  should 
exist  If  the  Chancellor  was  to  modify  the  law  on  equitable 
grounds  it  was  essential  that  he  should  know  what  the  law  was.' 
Indeed  till  1852*  he  could  always  require  the  judges  to  assist 
him  in  the  hearing  of  a  case,  or  to  give  him  their  opinions  on  a 
point  of  law.*  But  we  shall  see  that  towards  the  end  of  the 
fifteenth  century  the  court  of  Chancery  was  awakening  the 
jealousy  of  the  courts  of  common  law.*  Therefore  the  relations 
between  the  Chancellor  and  the  common  law  judges  were  ceasing 
to  be  so  intimate  as  they  had  formerly  been ;  and,  consequently, 
the  distinction  between  common  law  jurisdiction  and  equitable 
jurisdiction  was  tending  to  come  into  clearer  relief. 

Its  growing  distinctness  is  illustrated  by  a  case  reported  in 
1469.*  The  Chancellor,  putting  the  case  of  an  official  privileged 
to  be  sued  only  in  the  Chancery,  said  that  he  might  use  either 
his  legal  or  his  equitable  jurisdiction ;  "  for  if  it  appear  upon  the 
matter  showed  in  the  suit  that  there  is  conscience,  he  may  judge 
thereof  according  to  conscience."  But  all  the  judges  denied  that 
he  could  admit  considerations  of  conscience  in  a  case  which 
ought  to  be  ruled  according  to  the  common  law.  Staunford, 
writing  in  1 590,  states  that  there  were  two  opinions  upon  this 
point  in  Edward  IV. *s  day  ;^  but  he  inclines  to  the  opinion  that 
merely  equitable  defences  did  not  avail  in  matters  falling  within 
the  common  law  jurisdiction  of  the  court.  When  Coke  wrote 
his  Fourth  Institute  the  distinction  was  clearly  settled  in  its 
modern  form.®  **  In  the  Chancery,"  he  says,  "  are  two  courts,  one 
ordinary,  wherein  the  Lord  Chancellor  .  .   .  proceeds  according 

1  Vol.  V  c  4.  « Ibid. 

» 15, 16  Victoria  c.  86  §  6r. 

^Spence,  op.  cit.  i  383-384;  in  Gore  v.  Gore  (172a)  10  Mod.  at  p.  501,  Lord 
Macclesfield  said  that  he  considered  himself  bound  by  the  opinions  of  the  judges 
when  he  bad  referred  a  case  to  them,  and  had  not  heard  the  arguments  by  which 
they  had  been  guided,  secus  where  the  judges  had  assisted  at  the  hearing  and  he 
had  heard  the  arguments ;  for  then  the  decree  was  his  own,  and  he  must  be 
satisfied. 

^  Below  459. 

<  Y.B.  8  Ed.  IV.  Trin.  pi.  i ;  Office  of  the  Chancellor,  45,  64. 

'  L.Q.R.  i  454.  »  Fourth  Instit.  79,  80. 
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to  the  right  line  of  the  laws  and  statutes  of  the  realm  .  .  . 
another  extraordinary,  according  to  the  rule  of  equity."  After 
describing  the  extent  of  the  common  law  jurisdiction  he  points 
out  its  relation  to  the  jurisdiction  of  the  common  law  courts. 
"  If  the  parties  descend  to  issue,  this  court  (the  Chancery)  cannot 
try  it  by  jury,  but  the  Lord  Chancellor  .  .  .  deliveredi  die  record 
by  his  proper  hands  into  the  King's  Bench  to  be  tried  there  .  .  . 
and  after  trial  had,  to  be  remanded  into  the  Chancery,  and  there 
judgment  to  be  given.  But  if  there  be  a  demurrer  in  law  it 
shall  be  argued  and  adjudged  in  this  court  (the  Chancery).  .  .  . 
Upon  a  judgment  given  in  this  court  a  writ  of  error  doth  lie  re- 
turnable into  the  King's  Bench."  ^ 

The  Common  Law  Jurisdiction 

The  common  law  jurisdiction  of  the  court  was  never  a  very- 
important  part  of  its  jurisdiction.  It  consisted  of  a  few  scattered 
and  somewhat  unrelated  pieces  of  jurisdiction  which  can  be 
grouped  under  the  following  heads :  {a)  Jurisdiction  connected 
with  the  issue  of  and  the  procedure  upon  certain  writs.  Under 
this  head  fell  pleas  on  the  writ  of  scire  facias  to  repeal  letters 
patent  or  recognizances,  or  arising  out  of  executions  upon 
recognizances  or  statutes  merchant  or  staple.'  Palgrave  thinks 
that  some  part  of  this  jurisdiction  arose  from  the  practice  of 
enrolling  covenants,  grants,  releases,  etc.,  on  the  close  rolls,  and 
securing  their  performance  by  deeds  of  recognizance  acknowledged 
in  Chancery.  **  The  power  of  issuing  writs  of  execution  belonged 
to  the  court  and  thus  it  was  authorized  to  judge  of  the  default 
by  which  the  recognizance  was  forfeited."  *  {b)  Cases  in  which 
the  king  or  a  grantee  of  the  king  was  concerned.  Thus  proceed- 
ings by  way  of  petition  of  right  or  monstrans  de  droit  to  recover 
property  from  the  crown ;  or  traverses  of  office  found  for  the 
crown,*  fell  within  this  branch  of  the  jurisdiction  of  the  court. 

^Dyer  315  a;  Coke,  Fourth  Instit.  80;  Office  of  the  Chancellor  76;  Y.B.  27 
Hy.  VIII.  Trin.  pi.  6,  the  question  whether  error  lay  aroee  in  the  Chancery,  but 
was  not  decided;  whether  error  lay  to  Parliament  was  questioned  by  Plowden 
393  (marginal  note),  and  that  it  lay  to  the  King*s  Bench  was  denied  in  Rex  v.  Carey 
(1&B2),  I  Vem.  13Z ;  Blackstone,  Comm.  iii  48,  says  he  has  seen  no  traces  of  sn^ 
a  Moit  since  1572 ;  but  there  is  a  note  of  a  petition  for  and  a  warrant  anthorixing 
the  issue  oi  such  a  writ  in  1667-1668,  S.P.  Dom.  1666-1667  182-183,  dxziv  59  ; 
ibid  X667.1668  308. 

'  Fourth  Instit  79-80 ;  Sir  George  Reynd's  Case  (16x2)  9  Co.  Rep.  95  a ;  BL 
Comm.  iii  47-48 ;  Spence  i  336 ;  for  the  writ  of  Scire  Facias  see  App.  XI. ;  a  recog- 
nizance is  defined  to  be  **  a  writing  acknowledged  by  the  party  to  it  before  a  jiftdge 
or  officer  having  authority  for  the  purpose  and  enrolled  in  a  court  of  record,"  Anson, 
Contracts  ^th  Ed.)  59 ;  for  statutes  merchant  and  staple  see  vol.  iii  c.  x  §  6. 

•  The  bouncil  95. 

^  For  these  proceedings  see  Bk.  iv  Pt.  II.  c.  6  §  x ;  a  case  of  this  kind  is  Sir 
George  ReynePs  Case  (1612)  9  Co.  Rep.  95  a. 
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This  was  accounted  for  either  on  the  ground  that  the  king  can 
always  sue  in  what  court  he  pleases ;  ^  or  on  the  ground  that  it 
was  more  fitting  that  these  proceedings  should  be  brought  in 
the  Chancery,  because  there  tiiey  were  b^^n  by  petition  or  bill 
and  depended  on  the  king's  grace,  and  not  by  a  writ  which 
asserted  a  legal  right  to  redress  and  did  not  lie  against  the  king.' 
(r)  Personal  actions  brought  by  or  against  officers  of  the  court. 
This  was  a  form  of  jurisdiction  which,  as  we  have  seen,'  all  the 
superior  courts  of  law  possessed,  and  therefore  belonged  to  the 
court  of  Chancery. 

Many  of  these  cases  were  connected  with  the  king's  rights  to 
the  incidents  of  military  tenure,  and  therefore  disappeared  with 
the  creation  of  the  court  of  Wards,* 

The  Equitable  Jurisdiction 

Lord  Ellesmere  in  the  Earl  of  Oxford's  Case '  well  expressed 
the  principle  upon  which  this  jurisdiction  rested  when  he  said 
that  the  Chancellor  interfered  "  for  that  man's  actions  are  so 
divers  and  infinite,  that  it  is  impossible  to  make  any  general  law 
which  may  aptly  meet  with  every  particular  act,  and  not  fail  in 
some  circumstances."  The  fact  that  the  "general  law"  laid 
down  by  the  common  law  courts  was  often  peculiarly  narrow 
and  technical  made  the  interference  of  the  Chancellor  peculiarly 
necessary.  It  is  clear  that  a  jurisdiction  resting  upon  such  a 
foundation  will  be  at  first  very  vague ;  but  it  tended  to  become 
more  fixed  with  time.  The  question  of  its  relation  to  the  juris- 
diction of  the  common  law  courts  then  arose.  This  question  was 
settled  by  James  I. ;  and,  having  been  settled,  the  principles  of 
equity,  though  modified  by  changes  in  manners  and  modes  of 
thought,  and  by  changes  in  the  common  law  itself,  attained  a 
lai^e  part  of  the  fixity  and  technicality  of  the  law  which  they 
had  started  by  attempting  to  modify. 

To  write  fully  of  the  equitable  jurisdiction  of  the  Chancellor 
would  be  to  write  the  history   of  equity  itself.*     The  briefest 

^  *'  It  is  a  ^eat  prerogative  in  opening  of  justice  that  the  king  may  enter  by 
-what  gate  he  will  ...  as  if  the  king  will  bring  a  writ  of  escheat,  which  is  merely 
a  common  plea,  he  may  bring  it  in  his  court  of  the  king's  bench  .  .  .  and  if  the 
king  shall  have  choice  of  his  courts  upon  bis  demand,  much  more  shall  he  have  it 
upon  his  defence,"  Bacon's  argument  in  the  case  De  Rege  Inconsulto,  Works  (Ed. 
Spedding)  vii  701. 

Mb&694. 

'Above  203 ;  for  cases  of  this  kind  see  Select  Cases  in  Chancery  (S.S.) 
nos.  I,  48. 

*  Eq.  Cases  Ab.  i  138  (2) ;  for  this  court  see  32  Henry  VIII.  c.  46 ;  Coke,  Fourth 
Instit.  c.  35 ;  above  409  n.  5. 

•(1615)  I  Ch.  Rep.  at  p.  6. 

'  For  an  account  of  this  see  Bk.  iv  Pt.  I.  cc  4  and  8. 
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sketch  only  can  be  here  attempted  The  subject  falls  naturally 
and  chronologically  into  three  periods:  (i)  Equitable  juris- 
diction up  to  the  middle  of  the  seventeenth  century;  (2)  the 
conflict  between  the  court  of  Chancery  and  the  courts  of  common 
law ;  and  (3)  The  modem  development  of  the  equitable  juris- 
diction. 

(i)  Equitable  jurisdiction  up  to  the  middle  of  the  seventeenth 
century. 

Blackstone  accurately  sums  up  the  condition  of  the  equitable 
jurisdiction  at  the  end  of  the  fifteenth  century,  when  he  says  ^ 
that  ''no  regular  judicial  system  at  that  time  prevailed  in  the 
court ;  but  the  suitor  when  he  thought  himself  aggrieved  found 
a  desultory  and  uncertain  remedy,  according  to  the  private 
opinion  of  the  Chancellor,  who  was  generally  an  ecclesiastic,  or 
sometimes  (though  rarely)  a  statesman."  But,  in  the  course  of 
the  sixteenth  and  earlier  half  of  the  seventeenth  centuries,  we 
can  distinguish  certain  principles  upon  which  the  Chancellor 
based  his  interference,  the  development  of  which  was  assisted  by 
the  growing  organization  of  the  court. 

These  principles  can  be  grouped  under  the  five  following 
heads : — 

Firstly,  the  recognition,  protection  and  development  of  uses 
and  trusts.  Of  the  history  of  this  branch  of  the  jurisdiction  of 
the  court  I  shall  speak  at  length  in  later  volumes.^  Here  it  will 
[be  sufficient  to  say  that  the  Chancellor  so  developed  the  duties 
of  the  feoffees  to  uses,  that  is  the  persons  to  whom  property  had 
been  conveyed  on  trust,  that  the  interest  of  the  cestui-que  use» 
that  is  the  person  for  whose  benefit  the  property  was  conve3^ed, 
became  a  form  of  equitable  ownership  of  a  sort  which  has  no 
parallel  in  any  other  system  of  law.  This  branch  of  equitable 
jurisdiction  was  from  the  first,  and  has  always  continued  to  be, 
^ts  most  important  branch.  As  Maitland  has  said,  in  the  early 
aays  of  the  court  it  made  its  fortune.  It  imparted  a  much  needed 
element  of  elasticity  into  the  mediaeval  land  law,  and  gave  to 
landowners  far  wider  powers  over  their  property  than  they 
possessed  at  common  law.  But  there  is  no  doubt  that  the 
possession  of  these  powers  facilitated  frauds  on  purchasers,  frauds 
on  creditors,  evasions  of  the  mortmain  laws,  and  evasion  of  the 
rights  of  king  and  lords  to  the  incidents  of  military  tenure. 
Hence,  from  the  latter  part  of  the  fourteenth  century  onwards, 
these  uses  were  controlled  and  regulated  by  the  legislature.' 
These  attempts  at  l^islative  control  culminated  in  1535  in  the 

^  Comm.  iii  53.  '  Blu  iv  Pt.  I.  cc.  2,  4,  8. 

•Vol,  ivBk.  ivPt.  I.  c.  2. 
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Statute  of  Uses.  That  statute  adopted  the  plan  of  abolishing  in 
certain  cases  the  dual  ownership  of  the  feoffees  to  uses  and  the 
cestui-que  use,  by  taking  from  the  feoffees  to  uses  so  much  of 
their  legal  estate  as  was  sufficient  to  give  to  the  cestui-que  use  a 
legal  estate  corresponding  to  his  equitable  interest.^  One  result 
of  the  statute,  therefore,  was  to  give  jurisdiction  over  the  uses 
which  had  been  thus  turned  into  leg^l  estates  to  the  courts  of 
common  law.  We  shall  see  that  for  some  time  before  1535  the 
rivalry  between  the  courts  of  common  law  and  the  court  of 
Chancery  had  been  growing  acute ;  ^  and,  on  that  account,  the 
common  lawyers  assisted  the  passage  of  a  statute  which  gave 
them  jurisdiction  at  the  expense  of  the  court  of  Chancery.*  But 
the  statute  did  not  apply  to  all  uses.  It  did  not,  for  instance, 
apply  to  cases  where  the  feoffees  were  possessed  of  chattels  real 
or  personal  to  the  use  of  others ;  nor  did  it  apply  to  cases  where 
they  had  active  duties  to  perform,  for  instance  if  they  were  given 
land  to  the  use  that  they  should  collect  and  pay  the  rents  to  a 
beneficiary.*  Thus  the  court  of  Chancery  still  retained  some  of 
its  jurisdiction ;  and  it  regained  much  of  the  jurisdiction  of  which 
the  statute  had  deprived  it  in  the  latter  half  of  the  seventeenth 
century.  The  court  of  Wards  and  the  courts  of  common  law 
had  decided  in  Tyrrets  Case  •  that  if  land  was  conveyed  to  A  to 
the  use  of  B  to  the  use  of  C,  the  statute  gave  B  the  legal  estate, 
and  that  the  second  use  in  favour  of  C  was  void ;  but  after  the 
Restoration  the  court  of  Chancery  decided  to  enforce  this  second 
use  as  a  trust*  Thus  the  old  distinction  between  legal  and 
equitable  estates  in  conveyances  of  property  to  which  the  Statute 
of  Uses  applied  was  restored ;  and  so,  in  another  form,  the  court 
of  Chancery  recovered  its  old  jurisdictioa 

Secondly,  the  court  of  Chancery  interfered  to  enforce  con- 
tracts on  principles  very  different  from  any  known  to  the  common 
lawyers.  We  shall  see  that  in  the  earlier  part  of  the  mediaeval 
period  the  courts  of  law  had  no  adequate  remedy  for  the  enforce- 
ment of  simple  contracts.  The  action  of  covenant  was  only 
available  if  the  contract  was  in  writing  and  under  seal ;  and  the 
action  of  debt  applied  only  to  certain  kinds  of  executed  contract, 
and  was  for  other  reasons  an  unsatisfactory  action/  Having  no 
adequate  remedy  for  the  enforcement  of  contracts,  the  courts  of 
common  law  developed  no  adequate  theory  of  contract.  They 
had  not  yet  grasped  the  idea  that  the  essence  of  contract  is  con- 
sent, and  that  consent  ought,  under  certain  circumstances,  to  give 

>  Vol.  iv  Bk.  iv  Pt.  I.  c  2.  «  Bdow  459-4^ 

«  Vol.  iv  Bk.  iv  Pt.  I.  c.  a.  *  Ibid. 

» (1557)  Dyer  155  a.  •  Bk.  iv  Ft.  I.  cc.  2,  4,  8. 

^  Vol.  u  Bk.  ill  c  4 ;  voL  iii  c.  3. 
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rise  to  an  actionable  obligation.  But  die  Chancellors  had  finom 
the  first  approached  the  subject  of  contract  from  this  point  of 
view ;  ^  for  the  majority  of  the  Chancellors  were  ecclesiastics ; 
and  breach  of  &ith  was  a  sin  punishable  by  the  ecclesiastical  law.^ 
It  is  true  that  the  lay  courts  issued  writs  of  prohibition  if  they 
caught  the  ecclesiastical  courts  attempting  under  this  pietext  to 
enforce  contracts.*  But  the  Chancellors  carried  widi  diem  into 
the  court  of  Chanceiy  die  idea  diat  faith  should  be  kept ;  and 
enforced  agreements,  just  as  they  enforced  trusts,  whenever  tfaey 
thought  that  in  the  interests  of  good  faith  and  honest  dealii^, 
they  ought  to  be  enforced^  This  might  well  have  broi^;fat  the 
whole  of  the  law  of  contract  under  die  jurisdiction  of  die  court  of 
Chancery,  had  not  the  common  law  courts  awakened  in  time  to 
the  necessity  of  providing  a  remedy  for  the  breach  of  simple  con- 
tracts. Fortunately  for  the  common  law  the  rivalry  between  the 
common  law  courts  and  the  court  of  Chancery  roused  the  judges 
of  those  courts  to  action  before  it  was  too  late.  From  the  middle 
of  the  fourteenth  century  onwards,  diey  so  developed  a  form  of 
the  action  of  trespass  on  the  case,  called  the  action  of  assumpsit,^ 
diat  it  became  an  adequate  remedy  for  the  breach  of  simfde  con- 
tracts ;  *  and,  in  and  through  this  action,  the  common  law  theory 
that  simple  contract  is  an  agreement  based  upon  consideration 
was  developed^  This  theory  of  contract  proved  to  be  so  adequate 
that  it  was  accepted  by  the  court  of  Chancery,  which,  by  die  end 
of  the  sixteenth  or  the  banning  of  the  seventeenth  centuries, 
refused  to  enforce  simple  contracts  made  without  consideration.^ 
In  consequence  of  this  development  the  interference  of  equity 
was  rendered  less  necessary;  but  it  was  not  rendered  wholly 
unnecessary.  The  only  remedy  which  the  common  law  courts 
could  give  was  damages.  If  a  plaintiff  wanted  specific  relief  he 
was  obliged  to  come  to  the  court  of  Chancery.^  The  equitable 
jurisdiction  was  therefore  needed,  not  because  of  the  inadequacy 
of  the  common  law  conception  of  contract,  but  because  of  the 
inadequacy  of  the  common  law  remedy  for  breach  of  contract. 

Wol.  V  Bk.  iv  Pt  I.  c  4.  «L.Q.R.  ▼  236;  bdow  621. 

•  '*  Plactta  de  debitis,  qiue  fide  interposita  debentur,  v^  absque  interpositioDe 
fidei,  sint  in  justitia  regis/'  Constitutions  of  Clarendon  §  15 ;  vol.  ii  Bk.  iii  c  4. 

<  VoL  V  Bk.  iv  PL  I.  c  4;  ct  Diversite  des  Gonites  cited  Keriy,  Equity  88; 
Y.B.  8  Ed.  IV.  Pasch.  pL  11. 

*i**  Assumpsit "  means  literally  "he  has  promised.** 

•  Vol.  iii  c.  3. 

Mbid;  Bk.  iv  Pt.  II.  c  3  §  x. 

•  VoL  V  Bk.  iv  Pt  I.  c  4 ;  older  cases  to  the  contrary  were  overruled. 

•In  Y.B.  21  Hy.  VII.  Mich.  pi.  66  Fineux,  C.T.,  said  that  if  one  bargain  that  I 
shall  have  his  land  to  me  and  my  heirs  for  ;^2o,  and  I  pay,  I  may  have  action  on  the 
case,  and  need  not  sue  out  a  subpoena ;  but  to  this  Brook  in  his  Abridgment  adds 
the  remark  that "  by  this  he  will  get  nothine  but  damages,  but  by  subpoena  the 
Chancery  can  compel  the  defendant  to  convey  me  estate  or  in^ison  hun,  ut  dicitur,*^ 
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But  in  this  period  it  was  not  settled  what  cases  did,  and  what  did 
not  entitle  a  plaintiff  to  specific  relief.  Specific  performance  of 
<:ontracts  to  convey  chattels  or  to  do  positive  acts  was  sometimes 
decreed,  if  the  court  thought  that  such  a  decree  was,  in  the  cir- 
cumstances, just^  It  was  not  till  the  eighteenth  century  that  it 
was  settled  that  equity  would  only  grant  specific  relief  if  damages 
were  not  an  adequate  remedy^ — a  restriction  which  has  led  to 
the  application  of  this  relief  chiefly  in  the  case  of  contracts  for 
the  sale  of  interests  in  land 

Thirdly,  the  Chancellor  interfered  in  a  class  of  cases  where, 
owing  to  the  rigidity  of  the  law,  the  enforcement  of  the  strict 
legal  right  was  clearly  contrary  to  equity.  Fraud,  forgery 
and  duress  were  some  of  the  chief  grounds  of  his  interference.^ 
Even  after  judgment  at  law  he  would  issue  an  injunction  against 
the  enforcement  of  the  judgment  ;^  and  this,  as  we  shall  see, 
gave  rise  to  the  contest  between  the  court  of  Chancery  and 
the  courts  of  common  law.  Such  interference  was  very  neces- 
sary. The  courts  of  common  law  allowed  fraud  to  be  set  up  as 
a  defence ;  but  they  were  unable  to  order  the  cancellation  and 
delivery  up  of  documents  obtained  by  fraud.*  Thus  if  a  bond 
had  been  wholly  or  partially  satisfied,  but  not  given  up,  the 
obligor  might  sue  at  law  for  the  whole  amount*  **The  question 
at  law  is  whether  it  were  sealed  and  delivered  or  the  like,  and 
that  being  found  by  verdict,  judgment  followeth  that  the  whole 
sum  shall  be  paid ;  whereas  the  Chancery  exaipineth,  not  the 
sealing  and  delivery  of  the  bond,  but  what  was  at  first  due,  what 
hath  been  paid  since,  what  doth  remain  unpaid ;  and  accordingly 
doth  order  the  party  to  take  but  what  is  justly  due  unto  him, 
with  his  damages  and  costs,  and  will  not  suffer  him  to  take  ;£^8oo 
because  he  had  a  judgment  for  so  much,  where  it  was  proved 
that  all  was  paid  but  ;£'20,  as  the  case  was  lately  in  Chancery."  ^ 
On  similar  principles  the  Chancellor  would  relieve  against  mis- 
take, where  an  instrument  had  been  drawn  up  which  did  not  ex- 
press the  true  intent  of  the  parties ;  ®  or  against  accident,  where, 
for  instance,  a  money  bond  had  imposed  a  penalty  in  case  of 
non-payment  by  a  day,  and  accident  had  prevented  payment  by 

1  Kymburley  v.  Goldsmith  (Hy.  VI.)  CaL  (R.C.)  i  xx  (a  ton  of  woad) ;  Tyngclden 
V.  Warham  (Ed.  IV.)  ibid  ii  liv  (contract  to  build  a  house) ;  for  later  cases  see  vol.  v 
Bk.  iv  Pt.  I.  c.  4. 

•  Cuddee  v.  Rutter  (1719)  i  P.  Wins.  570 ;  cf.  McManus  v.  Cooke  (1887)  35  CD. 
68a. 

'  Select  Cases  in  Chancery  (S.S.)  cswes  8  and  9  (duress) ;  2  and  99  (fraud) ;  Bief 
V.  Dyer  (Rich.  II.),  CaL  i  xi  (forgery). 

<  Spence  i  674.  '  Ibid  623-624. 

*  In  Edward  IV. 's  reign  there  had  been  conflicting  decisions  as  to  whether  equity 
would  relieve  in  that  case ;  it  was  ultimately  settled  that  it  would,  Kerly,  Equity  90. 

7  Report  of  Cases  in  Chancery  i  App.  35.  "  Spence  i  633. 
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that  day.^  After  some  conflict  of  opinion  it  was  decided  that 
the  latter  relief  would  always  be  given  against  penalties,  if  in- 
curred by  slight  n^ligence  ;  *  but  it  was  not  till  later  that  relief 
was  given  against  all  penalties  merely  because  they  were  penalties.' 
It  is  upon  this  species  of  equitable  interference  that  the  equitable 
conception  of  a  mortgage  is  founded.  It  was  settled  in  James 
I.'s  reign  that  the  mortgagor  always  had  an  equity  of  redemption 
although  the  mortgagee's  estate  was  absolute  at  law,*  In  1640 
it  was  said  that  the  court  would  relieve  a  mortgagor  "  to  the  tenth 
generation."  * 

Fourthly,  the  procedure  of  the  court  enabled  the  Chancellor 
to  give  remedies  in  cases  in  which  the  common  law  either  could 
not  act  at  all,  or  could  not  act  with  effect*  The  Chancellor  by 
means  of  the  writ  of  subpoena  and  his  power  to  commit  for 
contempt  exercised  strict  control  over  the  persons  of  all  parties 
to  a  suit  He  could  order  them  to  act  in  any  way  he  saw  fit  in 
order  to  secure  justice.  Thus  he  could  examine  them ;  and,  in 
aid  of  proceedings  either  in  his  own  court  or  in  the  courts  of 
common  law,  could  enforce  the  discovery  of  documents  in  their 
possession.^  It  was  because  he  was  able  to  exercise  this  control 
that  he  was  able  to  give  remedies  which  the  common  law  courts 
could  not  give.  The  decree  for  specific  performance  is  one 
instance  of  this.  Another  is  the  issue  of  an  injunction.  The 
courts  of  common  law  might  give  a  remedy  when  the  wrong 
had  been  done ;  they  could  not  interfere  to  prevent  it*  Such 
interference  was  an  early  subject  of  the  Chancellor's  jurisdiction.* 
Bills  to  prevent  waste  were  common  in  Elizabeth's  reign.^* 
Others  were  filed  to  secure  parties  in  the  legal  possession  of 
their  estates ;  and  it  was  injunctions  of  this  kind  that  helped  to 
make  the  action  of  ejectment  an  efficient  means  of  finally  deter- 
mining questions  of  ownership  of  land.  ^^ 

Fifthly,  the  organization  of  the  court  of  Chancery  made  it  a 
tribunal  much  more  efficient  than  the  courts  of  common  law  for 
the  investigation  of  matters  of  account  There  was,  it  is  true, 
an  action  of  account  at  common  law ;  but  it  was  of  very  limited 

^  Select  Cases  in  Chancery  (S.S.)  no.  39 ;  Atkinson  v.  Harman  (Philip  and 
Mary)  Cat.  i  cxlii, 

'Spence  i  602,  603.  'Kerly,  Equity  145,  146.  *lbid  143. 

*  Bacon  v.  Bacon,  Toth.  133.  •  Spence  i  704-707. 

'Select  Cases  in  Chancery  (S.S.]  case  112;  Hungerford  v.  Mayor  of  Wilton 
(Hy.  VI.)  Cal.  i  xxxix ;  cf.  Spence  1  67?;  Fourth  Instit.  85;  similarly  the  court 
entertained  suits  to  record  evidence  if  there  was  ground  to  suppose  that  it  might 
otherwise  be  lost,  Earl  of  Oxford  v.  Tyrell  (Hy.  VII.)  Cal.  i  cxx, 

^  Spence  i  669. 

»  Select  Cases  in  Chancery  (S.S.)  case  70;  Wakeryng  v.  Bailie  (Ed.  IV.)  Cal 
i  UcU, 

'^^  Spence  i  671-672. 

'^  Ibid  658 ;  for  the  history  of  this  action  see  Bk.  iv  Pt.  II  c.  i  §  i. 
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application ;  ^  and,  even  in  the  cases  in  which  it  could  be  used, 
the  superior  machinery  and  remedies  of  the  court  of  Chancery 
caused  that  court  to  gain  a  practically  exclusive  jurisdictioa^ 
The  enforcement  of  trusts  very  often  involved  the  taking  of 
accounts.'  Partnership,  the  administration  of  the  estates  of 
deceased  persons,  and  suretyship,  all  became  for  this  reason 
important  heads  of  equitable  jurisdiction.^ 

(2)  The  conflict  between  the  court  of  Chancery  and  the 
courts  of  common  law. 

When  two  separate  and  partially  competing  jurisdictions 
exist  in  one  state,  a  conflict  between  them  is  sooner  or  later 
inevitable.  In  Henry  IL's  reign  there  had  been  such  a  conflict 
between  the  temporal  and  ecclesiastical  jurisdictions.^  A 
similar  conflict  arose  at  the  banning  of  the  sixteenth  century 
between  the  courts  of  law  and  equity. 

The  nature  and  occasion  of  the  conflict  had  been  fore- 
shadowed at  the  end  of  the  fifteenth  century.  It  had  become 
clear  that  the  law  could  not  be  modified  upon  equitable  prin- 
ciples, unless  the  Chancellor  possessed  the  power  of  restraining 
the  parties  from  proceeding  at  law,  or,  if  they  had  already  done 
so,  from  enforcing  judgment  From  the  time  of  Henry  VI. 
there  are  instances  of  injunctions  issued  not  only  against  the 
parties,  but  also  against  tiieir  counsel.^  The  judges  were  natur- 
ally hostile  to  a  claim  to  treat  them,  by  means  of  an  injunction, 
as  they  were  accustomed  to  treat  other  courts  by  means  of  a 
prohibition.^  In  Edward  IV.'s  reign  Fairfax  asserted  that  the 
King's  Bench  might  forbid  the  parties  from  resorting  to  any 
other  jurisdiction,  if  the  case  fell  within  the  jurisdiction  of  the 
common  law  courts.^  In  another  case  of  the  same  reign,  Huse 
and  Fairfax  declared  that  if  the  Chancellor  committed  the 
parti  ^,>  for  disobedience  to  an  injunction,  they  would  release 
them  "by  Habeas  Corpus.* 

^  For  the  history  of  this  action  tee  vol.  iii  c.  3  ;  it  applied  only  to  the  guardians 
in  socage,  bailiffs,  receivers,  or  merchants. 

'  Vol.  V  Bk.  iv  Pt.  I.  c.  4 ;  see  Malynes,  Lex  Mercatoria  Pt.  III.  c.  xvii ;  Spence 
i  649-650;  Select  Cases  in  Chancery  (S.S.)  case  z. 

'*'  When  a  trust  is  confessed  by  a  defendant's  answer,  there  needeth  no  further 
bearing  of  the  cause,  but  a  reference  presently  to  be  made  upon  the  account,  and 
so  to  go  on  to  a  hearing  of  the  accounts,"  Bacon's  Orders  no.  53. 

^  Bk.  iv  Pt.  I.  cc.  4  and  8 ;  for  the  way  in  which  the  court  of  Chancery  absorbed 
the  jurisdiction  formerly  exercised  by  the  ecclesiastical  courts  see  belo*"'^r\a9-63o. 

»  Below  615.  •  Spence  i  674.      -. ». 

7  There  is  a  petition  in  1433  that  two  judges  should  certify  that  the  common 
law  gives  no  remedy  before  a  party  can  sue  in  Chancery ;  this  would  clearly  have 
pot  the  Chancery  under  the  control  of  the  law  courts ;  but  the  answer  is  that  the 
statute  X7  Richard  II.  c.  6  (damages  and  costs)  shall  be  observed,  R.P.  iv  189 
(1  Hy.  VI.  n.  41). 

•  y.B.  ax  Ed.  IV.  Pasch.  pL  6  (p.  33).  'Y.B.  aa  Ed.  IV.  Mich.  pi.  ax- 


460  THE  COURT  OF  CHANCERY 

We  have  seen  that  in  the  sixteenth  century  the  jurisdiction 
of  the  court  was  extended  and  consolidated  Louder  complaints, 
therefore,  were  heard  from  the  common  lawyers ;  and  the  question 
became  so  burning  that  it  occasioned  a  literary  controver^. 
The  Doctor  and  Student  ^  discussed  the  relations  between  law 
and  equity  with  a  bias  in  favour  of  the  equitable  jurisdiction. 
It  was  answered  by  a  serjeant  who  took  the  strict  common  law 
line.*  "I  marvail  much,"  he  says,  **what  authority  the  Chan- 
cellor has  to  make  such  a  writ  (injunction)  in  the  king's  name, 
and  how  he  dare  presume  to  make  such  a  writ  to  let  the  king's 
subjects  to  sue  his  laws  ;  the  which  the  king  himself  cannot  do 
right  wisely;  for  he  is  sworn  the  contrary,  and  it  is  said  hoc 
possumus  quod  de Jure  possunms**  ^  He  ai^ed  that  the  equity 
of  the  Chancellor  was  wholly  uncertain  and  arbitrary ;  and  that 
the  Chancellors  thought  the  common  law  needed  amendment, 
only  because  they  were  ecclesiastics,  and  knew  not  its  goodness. 
"  I  perceive,  by  your  practice,  that  you  leave  the  common  law 
of  the  realm,  and  you  presume  mudi  upon  your  own  mind,  and 
think  that  your  conceit  is  far  better  than  the  common  law  ;  and 
therefore  you  make  a  bill  of  your  conceit,  and  put  it  into  the 
Chancery  saying  that  it  is  grounded  upon  conscience."*  This 
pamphlet  was  answered  by  the  "  Little  Treatise  concerning 
Writs  of  Subpoena."  *  It  was  ai^ued  that  the  Chancellor's 
jurisdiction  was  sanctioned  by  statute,  by  judicial  decision,  and 
by  practice.  The  cases  in  which  a  subpoena  lay  were  detailed, 
and  the  reasonableness  of  granting  a  subpoena  in  each  case  was 
shown.  The  frequency  with  which  Wolsey  issued  injunctions 
was  made  one  of  the  articles  of  his  impeachment*  His  suc- 
cessor. Sir  Thomas  More,  was  a  common  lawyer.  He  had  a 
conference  on  the  subject  with  the  common  law  judges ; ''  and 
better  relations  between  these  courts  and  the  court  of  Chancery 
were  established.®  But  the  cause  of  dispute  was  still  pl^^nt ; 
and  in  Edward  VI.'s  reign  the  students  of  the  common  law 
complained  to  the  Council  of  the  encroachments  of  the  Chancery.'' 

i  For  an  account  of  this  book  see  vol.  v  Bk.  iv  Pt.  I.  c.  4. 

'  Reply  of  a  serjeant  to  the  Doctor  and  Student,  Harg.  Law  Tracts  325.  It 
was  written  about  1523. 

»  At  p.  325.  *  At  p.  328. 

'  Harg.  Law  Tracts  332 ;  for  these  pamphlets  see  voL  v  Bk  iv  Pt.  L  c.  4 : 
Reeves,  H.E.L.  iii  396-400;  Kerly,  Equity  90-93. 

•  Articlrr  20  and  21,  Fourth  Instit.  91,  92. 

'  More,  Life  of  More  x66.  ■  Vol.  v  c.  4. 

*  Dasent  ii  48-50,  **  So  it  is  .  .  .  that  now  of  late  this  Comen  Lawes  of  this 
realme  partely  by  injunctions,  as  well  before  verdictes  jugementes,  and  execodons 
as  after,  and  parteley  by  writts  of  Subpena  issuing  owte  of  the  Kinges  Courte  of 
Chsuicery,  hath  nat  been  only  stayed  of  their  direct  course,  but  also  many  ttmet 
altrid  and  violated  by  reason  of  decrees  made  in  the  saide  Courte  of  Chauncery, 
moste  grounded  upon  the  Lawe  Civile,  and  apon  matter  depending  in  the  conscience 
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At  the  end  of  Elizabeth's  reign  the  differences  became  acute. 
A  barrister  was  indicted  under  the  statute  of  Praemunire  for 
appl)ang  for  an  injunction  after  a  judgment  at  common  law.^ 
We  have  seen  that  in  that  reign  the  common  law  courts  had 
attacked  the  legality  of  the  court  of  Requests.  They  could  not, 
and  did  not,  deny  the  legality  of  the  court  of  Chancery ;  but 
they  claimed  to  confine  its  jurisdiction  within  what  they  con- 
sidered to  be  its  legal  bounds. 

The  matter  came  to  a  head  in  the  reign  of  James  I.^  Coke 
decided  in  several  cases  that  imprisonment  for  disobedience  to 
injunctions  issued  by  Chancery  was  unlawful.  In  one  case,  ''it 
was  delivered  for  a  general  maxim  in  law  that  if  any  court  of 
equity  doth  intermeddle  with  any  matters  properly  triable  at  the 
common  law,  or  which  concern  freehold,  they  are  to  be  pro- 
hibited" '  So  far  did  Coke  carry  his  opposition  that  he  even 
contended  that  a  decree  for  specific  performance  was  always  un* 
just  to  the  defendant  because  **  it  deprived  him  of  his  election 
either  to  pay  damages  or  to  fulfil  his  promise."  ^  The  courts  of 
common  law  saw  well  enough  that  their  supremacy  was  at  stake. 
''  If  the  party  against  whom  judgment  was  given,  might  after 
judgment  given  against  him  at  the  common  law,  draw  the 
matter  into  the  Chancery,  it  would  tend  to  the  subversion  of  the 
common  law,  for  that  no  man  would  sue  at  the  common  law,  but 
originally  b^in  in  Chancery,  seeing  at  the  last  he  might  be 
brought  thither."  * 

On  behalf  of  the  court  of  Chancery  it  was  contended  that 
these  injunctions  did  not  interfere  with  the  common  law.  The 
judgment  stood.  All  that  the  Chancellor  was  concerned  with 
was  the  conduct  of  the  parties  to  the  case  in  which  the  judgment 
had  been  given.  The  conduct  of  the  parties,  it  was  contended 
with  some  force,  had  never  been  in  issue  in  the  court  of  common 
law.*  This  view  is  justified  by  cases  of  the  type  of  Courtney  v. 
Glanvil?  Glanvil  had  sold  to  Courtney  for  £}fio  a  jewel  worth 
;^20,  and  three  other  jewels  for  ;f  lOO.  He  took  a  bond  for  the 
payment  in  the  name  of  one  Hampton,  and  then  procured  an 

and  discrecion  of  the  hearers  thereof;  who  being  Civilians  and  nat  lemed  in  the 
Cotnen  Lawes,  determyne  the  waighty  causes  of  this  realme  according  either  to 
the  said  Lawe  Civile  or  to  their  owne  conscience.*' 

1  Spence  i  675 ;  Reeves,  H.E.L.  iii  735-737. 

s  Campbell,  Chancellors,  ii  241-245. 

*  Heath  v.  Rydley  (1614)  Cro.  Jac.  335. 

^  Bromage  v.  Gennin^s  (16x7)  i  Rolle  368. 

^  Throckmorton  v.  Fmch  (1598)  Third  Instit.  124,  125. 

<  Earl  of  Oxford's  Case  (16x5)  i  Ch.  Rep.  i. 

7  (16x5)  Cro.  Jac.  343  ;  it  is  said  in  the  Reports  of  Cases  in  Chancery  i  App.  43, 
**  that  not  one  judgment  of  a  hundred  is  pronounced  in  court,  nor  the  case  so  much 
as  heard  or  understood  by  the  judges,  but  entered  by  attomies." 
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action  to  be  brought  on  the  bond  in  Hampton's  name.  Judgment 
was  by  consent  entered  for  Hampton,  out  of  court,  in  the  vaca- 
tion, Glanvil  paying  all  the  costs.  On  appeal  this  judgment  had 
been  upheld  by  the  courts  of  common  law.  Against  its  enforce- 
ment an  injunction  had  been  issued.  Not,  as  Lord  Ellesmere 
explained  in  the  Ear/  of  OxfinxFs  Qise^  **  for  any  error  or  defect  in 
the  judgment,  but  for  the  hard  conscience  of  the  party."  He 
pointed  out,  in  the  same  case,  that  by  writs  of  audita  querela  the 
judges  did  in  some  cases  "  play  the  chancellors  "  by  reversing  a 
judgment  given.  ^ 

Ccdce  treated  such  reasoning  as  a  quibble ;  and  he  maintained 
that  the  jurisdiction  claimed  by  the  Chancellor  was  contrary  to 
two  statutes,  the  Statute  of  Praemunire  of  1354,'  and  a  statute  of 
1403.'  Lord  Ellesmere  had  little  difficulty  in  showing,  from  the 
wording  of  the  Statute  of  Praemunire,  and  from  its  connexion 
with  preceding  l^slation,  that  it  referred  to  those  who  sued  in 
ecclesiastical  courts,  not  to  those  vidio  sued  in  the  king's  courts. 
It  applied  to  the  court  of  Rome,  and  to  those  courts  which, 
though  locally  within  the  realm,  were,  in  the  exercise  of  their 
jurisdiction,  subordinate  to  foreign  courts.^  The  statute  of  1403 
caused  more  difficulty.  It  recited  that  after  a  judgment  in  the 
king's  courts,  parties  were  summoned  anew  sometimes  before  the 
king  himself,  sometimes  before  the  King's  Council,  and  sometimes 
before  the  Parliament.  It  then  enacted  that  after  such  judgment 
the  parties  and  their  heirs  should  be  in  peace,  unless  the  judg- 
ment were  reversed  by  attaint  or  error.  There  was  authority 
tending  to  show  that  the  statute  applied  to  proceedings  in  the 
court  of  Chancery.^  Both  in  the  Doctor  and  Student  *  and  in 
the  Treatise  on  the  Subpoena^  this  view  seems  to  be  taken. 
But  Lord  Ellesmere  argued  that  it  applied  only  to  matters  deter- 
minable at  common  law  by  way  of  l^;al  proceeding,  and  not  to 
proceedings  in  the  Chancery  as  a  court  of  equity.  He  relied 
upon  the  fact  that  the  Chancery  was  not  specifically  mentioned 
in  the  statute ;  and  he  said  that,  if  it  were,  it  is  not  the  judgment 
which  is  examined,  but  the  conduct  of  the  parties  and  Uie  equity 
of  the  case.' 

>  It  was  urged  in  the  Earl  of  Oxford*8  Case,  i  Cb.  Rep.  at  p.  zz,  that,  the  judg- 
ment in  that  case  being  based  on  a  statute,  no  injunction  could  issue.  Ellesmere  re- 
torted  with  much  effect  that  Coke  himself  in  Bonbam's  case  had  said  (8  Co.  Rra.  118) 
**  that  the  common  law  can  control  Acts  of  Parliament  if  they  are  against  right  and 
reason,  repugnant,  or  impossible  to  be  performed.** 

«5r7  Edward  III.  St.  z  c.  i.  '4  Henry  IV.  c.  23. 

•  Selden  also  took  this  view,  see  his  Table  Talk  (Ed.  Reynolds)  153. 

•  Beck  V.  HesiU  (Hy.  VI.)  Cat  ii  xn. 

•  Bk.  i  c.  18.  '  Harg.  Law  Tracts  348. 

^  Earl  of  Oxford's  Case  z  Ch.  Rep.  at  pp.  zo,  Z5.  But  the  tract  on  the  Office  ol 
the  Chancellor  49,  50,  and  another  tract,  called  a  Treatise  on  the  Privileges  and 
Prerogatives  of  the  High  Court  of  Chancery,  take  the  other  view. 
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James  L  referred  the  matter  to  Bacon,  then  Attorney-General, 
and  other  counsel,  to  advise.  They  advised  that  there  was  a 
strong  current  of  authority  since  the  reign  of  Henry  VII.  in 
favour  of  the  issue  of  injunctions  after  judgment,  and  even  after 
execution ;  that  there  were  cases  in  which  the  judges  themselves 
had  advised  the  parties  to  seek  relief  in  Chancery ;  ^  and  that  the 
practice  was  not  contrary  to  the  statute'  of  1403.  In  accordance 
with  their  opinion,  James  issued  an  order  in  favour  of  the  Chan- 
cery.* It  may  be  that  the  decision  was  slightly  tinged  by  political 
considerations.  The  common  law  judges,  especially  Coke,  were 
already  tending  to  manifest  an  independence  opposed  to  James's 
absolutist  claims.  The  Chancellor,  as  a  minister  of  state,  was 
more  favourable  to  these  claims.^  But,  considering  the  rigidity 
of  the  practice  of  the  courts  of  common  law  at  that  period,  it 
cannot  be  said  that  the  views  for  which  the  Chancellor  contended 
were  unreasonable. 

Though  the  controversy  was  in  fact  settled  by  James's  order 
it  lingered  on  during  the  rest  of  the  seventeenth  century.  Parlia- 
ment and  the  common  lawyers  were  old  allies,  so  that  it  was 
only  natural  that,  when  Parliament  triumphed,  the  common 
lawyers  should  seek  to  reopen  it  It  was  said  in  1655  that,  in 
the  Long  Parliament,  the  House  of  Lords  had  decided  that  the 
statute  of  1403  applied  to  proceedings  in  Chancery;^  and  in 
1658  the  court  of  Exchequer  heard  a  two  days'  argument,  on  the 
subject^  After  the  Restoration  the  controversy  was  again  heard 
of  both  in  the  courts  and  in  Parliament.  In  1670  proceedings 
were  taken  upon  the  statute  of  Praemunire,  and  the  case  was  ad- 
journed to  the  Exchequer  Chamber ;  but  Hale  thought  that  the 
statute  did  not  apply,  and  the  matter  was  dropped.^     In  1673 

•  1  Reports  of  Cases  in  Chsmcery  i  App.  ii,   la ;  cp.  Smith  v.  Crokew,  Star 
Chamber  Cases  (C.S.)  38. 

'  Reports  of  Cases  in  Chancery  14-25. 

*  Ibid  a6,  '*  We  do  will  and  command  that  our  Chancellor  or  Keeper  of  the  Great 
Seal  tor  the  time  being,  shall  not  hereafter  desist  to  give  unto  our  subjects,  upon 
their  several  complaints  now  or  hereafter  to  be  made,  such  relief  in  equity  (notwith- 
standing any  proceedings  at  the  common  law  against  them)  as  shall  stand  Mrith  the 
merit  and  justice  of  their  cause,  and  with  the  foraier  ancient  and  continued  practice 
and  presidency  of  our  Chancery  ;  '*  there  is  no  doubt  that  James  I.  was  only  too  glad 
of  the  chance  to  assert  his  prerogative.  In  1609  he  referred  with  much  complacency 
to  his  action  in  this  matter,  "  As  God  contains  the  sea  within  his  bounds  and  marches 
so  is  it  my  office  to  make  every  court  contain  himself  within  his  own  limits.  And 
therefore  I  gave  admonition  to  both  sides ;  to  the  other  courts  that  they  should  be 
careful  hereafter  to  contain  themselves  within  the  bounds  of  their  own  jurisdiction  ; 
and  to  the  courts  of  common  law  that  they  should  not  be  so  forward  and  prodigal  in 
granting  their  prohibitions,*'  Speech  at  Whitehall,  Works  534-535. 

^  Ellesmere's  bias  in  favour  of  high  prerogative  views  comes  out  strongly  in  his 
treatment  of  James  Whitelock,  Liber  Famelicus  (C.S.)  33-41. 

*  Morel  V.  Duglas,  Hardres  23. 

*  Harris  v.  Colliton,  Hardres  120-125. 
7  King  v.  Standish,  x  Mod.  59. 
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an  application  was  made  for  a  writ  of  Prohibition  to  the  court  of 
Chancery  based  on  the  statute  of  1403,  and  Hale  directed  that 
the  case  should  be  set  down  for  further  at^ument^  In  1676- 
1677  the  House  of  Commons  took  a  hand  in  the  controversy. 
It  passed  a  resolution  against  the  extraordinary  jurisdiction  exer- 
cised by  the  Chancery  in  matters  determinable  by  the  common 
law,  and  directed  that  a  bill  should  be  brought  in  to  restrain  it.^ 
Naturally  at  the  Revolution  a  determined  effort  was  made  to 
legislate  on  the  lines  approved  of  by  the  common  lawyers.  In 
1690  a  bill  was  introduced  into  the  House  of  Lords  with  this  ob- 
ject^ The  bill  recited  Magna  Carta  and  the  statute  of  1403,  and 
declared  that,  by  the  action  of  the  Chancery  in  drawing  before 
them  causes  determinable  at  common  law,  '*  the  common  laws 
were  subverted  and  in  danger  of  being  totally  destroyed,  and  all 
men's  estates  and  property  brought  to  arbitrary  determination.'^ 
It  then  proceeded  to  enact  that  no  court  of  equity  should  enter- 
tain any  suit  for  which  the  proper  remedy  was  at  common  law  ;  * 
that  no  injunction  should  be  issued  unless  sufficient  security  was 
given  for  satisfying  all  damages  sustained  by  reason  of  its  issue ;  ^ 
and  that  the  common  law  courts  should  have  power  to  issue 
writs  of  Prohibition  to  restrain  the  court  of  Chancery  if  it  ex- 
ceeded its  jurisdiction  *'  and  encroached  upon  the  lawsw"  ^  Both 
the  judges  and  the  commissioners  of  the  great  seal  were  heard 
by  the  House  of  Lords  upon  the  bill.  All  the  judges  supported 
it ;  ^  but  the  commissioners  succeeded  in  showing  that,  if  carried, 
it  would  render  the  administration  of  equity  wholly  unworkable ; 
and  that,  if  the  administration  of  equity  was  thus  stopped,  very 
great  hardships  and  injustices  would  arise,  which  the  law  would 
be  powerless  to  prevent^  Consequently  the  bill  was  dropped  ;  and, 
though  other  bills  were  a  little  later  introduced  into  the  House 
of  Lords  to  reform  other  abuses  existing  in  the  court  of  Chan- 
cery,® no  further  proposals  were  made  to  reverse  by  statute 
James  I. 's  order  in  favour  of  Chancery.     The  last  protest  made 

*  King  V.  Welby,  T.  Raym.  227. 

'  Comm.  Journals  ix  388 ;  cC  Marvel's  Letters,  Works  ii  513. 
»  Hist.  MSS.  Com.  Thirteenth  Rep.  App.  Pt.  V.  128  no.  304. 

*  §  I.  *  §  2.  «  §  3.  7  See  pp.  I34-I35»  136. 

^  Thus,  Sir  A.  Keck  one  of  the  commissioners  of  the  great  seal  said  that  he 
looked  upon  the  bill  as  **  a  perfect  shutting  up  of  Chancery/*  p.  137 ;  and  he  gave 
the  following  illustrations  of  the  conseauences  which  might  ensue  if  it  became  taw : 
"  If  you  have  a  bailee,  and  he  received  ;(^iooo  and  the  bailiff  dies,  it  is  lost  unless 
the  Chancery  relieve  you ;  the  judges  cannot  unless  they  forfeit  their  oaths.  A  man 
has  bonds ;  his  house  is  burnt  and  the  bonds  are  lost.  He  sues  in  Chancery.  No ; 
say  the  judges,  this  the  king's  bench  has  prohibited  to  other  inferior  courts.  They 
have  granted  a  prohibition  in  this  case.  .  .  .  There  are  frauds  of  several  sorts. 
Barney  of  Norfolk ;  ;^70,ooo  bargains  drawn  into  in  one  year.  These  frauds  cannot 
be  examined  at  common  law,"  at  p.  138. 

*  Above  435-436 ;  see  Lutterell's  Diary  ii  620  (1692) ;  iv  183  (1696-1697). 


MODERN  DEVELOPMENT  465 

by  a  common  lawyer  was  contained  in  a  pamphlet  by  Sir  Robert 
AtkynSy  late  Chief  Baron  of  the  Exchequer,  in  which  it  was  main- 
tained that  the  common  law  courts  could  and  ought  to  restrain 
equitable  interference  with  their  jurisdiction  by  the  issue  of  writs 
of  Prohibition.^ 

From  that  time  the  jurisdiction  of  the  court  of  Chancery  to 
issue  injunctions  was  not  contested  Bacon's  Orders  had  laid 
down  certain  conditions  as  to  their  issue.^  With  the  improve- 
ment in  the  procedure  and  practice  of  the  common  law  courts 
they  came  to  be  productive  of  much  inconvenience.  The  court 
of  Chancery  liberally  issued  them  with  an  eye,  as  Roger  North 
hints,  to  the  profits  accruing,'  and  in  the  seventeenth  century* 
and  later  ^  they  were  used  by  litigants  to  delay  justice.  Lord 
Cottenham  in  1837  ^  stated  that,  though  necessary  in  some  cases, 
they  gave  rise  to  as  much  injustice  as  they  promoted  justice. 

(3)  The  modem  development  of  the  equitable  jurisdiction. 

It  was  during  the  latter  part  of  the  seventeenth,  and  during 
the  eighteenth,  and  banning  of  the  nineteenth  centuries  that 
the  principles  of  the  equitable  jurisdiction  became  fixed.  To 
this  period  we  must  look  for  the  modem  principles  of  equity. 
This  has  been  clearly  pointed  out  by  Jessel,  M.R.^  "It  must 
not  be  forgotten,"  he  said,  "  that  the  rules  of  equity  are  not,  like 
the  rules  of  the  common  law,  supposed  to  have  been  established 
from  time  immemorial.  It  is  perfectly  well  known  that  they 
have  been  established  from  time  to  time — altered,  improved,  and 
refined  from  time  to  time.  In  many  cases  we  know  the  name 
of  the  Chancellor  who  invented  them.  .  .  .  Take  such  things  as 
these :  the  separate  use  of  a  married  woman,  the  restraint  on 
alienation,  the  modern  rule  against  perpetuities,  and  the  rules 
of  equitable  waste.  We  can  name  the  Chancellors  who  first 
invented  them,  and  state  the  date  when  they  were  first  intro- 
duced into  equity  jurisprudence ;  and,  therefore,  in  cases  of  this 
kind,  the  older  precedents  in  equity  are  of  very  little  value.  The 
doctrines  are  progressive,  refined,  and  improved ;  and  if  we  want 

>  An  enquiry  into  the  jurisdiction  of  the  court  of  Chancery  in  causes  of  equity ; 
for  Atkyns  see  Bk.  iv  Pt.  I.  c.  8. 

'  Orders  20-28.  '  Lives  of  the  Norths  i  261,  262. 

*  North,  ibid  iii  55,  tells  us  a  curious  tale  in  this  connexion  of  Nicolas  Barbon, 
a  speculative  builder ;  he  could  not  afford  to  borrow  at  10  per  cent,  so  he  bought 
goods  on  credit,  and  put  off  paying  for  them  as  long  as  possible ;  if  sued  he  drew 
out  the  proceedings  as  long  as  possible  and  among  other  expedients  he  brought  a 
bill  in  Chancery  for  an  injunction;  the  amount  he  ultimately  paid  in  costs  was 
*'  seldom  more  than  half  the  charge  of  borrowing." 

*  Below  635. 

*  Brown  v.  Newell,  2  My.  and  Cr.  at  p.  570. 

7  In  re  Hallett's  estate  (1879)  13  CD.  at  p.  7x0. 
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to  know  what  the  rules  of  equity  are,  we  must  look,  of  course, 
rather  to  the  more  modern  than  the  more  ancient  cases." 

Those  doctrines  were  gradually  created  and  elaborated,  as 
they  are  at  the  present  day  being  elaborated,  by  decided  cases. 
If  we  look  at  White  and  Tudor's  leading  cases  and  the  notes 
attached  to  them,  we  can  see  how  a  leading  case  lays  down  a 
general  principle,  and  how  that  principle  has  been  modified  or 
extended  in  its  application  to  varied  states  of  fact.  It  is  in  this 
way,  for  instance,  that  the  various  incidents  of  the  equity  of 
redemption,  together  with  the  doctrines  of  tacking  and  con- 
solidation have  been  elaborated.  It  is  in  this  way  that  the 
greater  part  of  the  law  of  partnership,  the  law  as  to  the  ad- 
ministration of  the  estates  of  deceased  persons,  the  law  as  to 
the  separate  estate  of  married  women  have  grown  up.  Roughly 
we  can  classify  as  follows  the  various  subjects  with  which  equity 
deals : — ^ 

(i)  Jurisdiction  connected  with  forms  of  property  recognized 
in  equity. 

Under  this  head  fall  trusts  and  powers ;  the  married  woman's 
separate  estate,  the  restraint  on  anticipation,  and  equity  to  a 
settlement ;  the  mortgagor's  equity  of  redemption  including  the 
doctrines  of  tacking  and  consolidation ;  equitable  mortgages ;  the 
vendor's  lien ;  equitable  waste. 

(2)  Jurisdiction  over  contract  or  wrongful  acts. 

Under  this  head  fall  specific  performance  and  injunction. 

(3)  Relief  against  the  rigidity  of  the  law. 

Under  this  head  fall  relief  against  penalties ;  fraud  and  un- 
due influence ;  accident  and  mistake. 

(4)  Jurisdiction  acquired  by  reason  of  the  convenience  of 
procedure  of  the  court 

Under  this  head  fall  the  administration  of  the  estates  of 
deceased  persons,  and  subjects  connected  therewith,  such  as 
l^acies,  marshalling  of  assets,  election  and  conversion ;  sureties ; 
account ;  partnership ;  set  off;  discovery. 

(5)  Guardianship  of  infants. 

The  growth  of  the  equitable  jurisdiction  was  during  this 
period  influenced  by  two  sets  of  causes. 

(i)  It  was  modified  by  external  circumstances. 

In  the  first  place  it  was  modified  by  the  changes  incidental 
to  all  progress.  "  New  discoveries  and  inventions  in  commerce," 
wrote  Lord  Hardwicke,*  "have  given  birth  to  new  species  of 
contracts,  and  these  have  been  followed  by  new  contrivances  to 
break  and  elude  them,  for  which  the  ancient  simplicity  of  the 

^  See  Kerly,  Equity  191-263. 

'Hardwicke's  letter  to  Lord  Kames,  cited  Parkes,  App.  501-510. 
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common  law  had  adopted  no  remedies;  and  from  this  cause 
courts  of  equity,  which  admit  of  a  greater  latitude,  have,  under 
the  head  adjuvandi  vel  supplendi  juris  civilis,  been  obliged  to 
accommodate  the  wants  of  mankind.  .  .  .  Another  source  of  the 
increase  of  business  in  courts  of  equity  has  been  the  multiplica- 
tion and  extension  of  trusts.  New  methods  of  settling  and 
encumbering  landed  property  have  been  suggested  by  the  ne« 
cessities,  extravagance,  or  real  occasions  of  mankind  But  what 
is  more  than  this,  new  species  of  property  have  been  introduced, 
particularly  by  the  establishment  of  the  public  funds,  and  various 
transferable  stocks,  that  required  to  be  modified  and  settled  to 
answer  the  exigencies  of  families,  to  which  the  rules  and  methods 
of  conveying  provided  by  the  common  law  would  not  ply  or 
bend/' 

In  the  second  place,  it  was  modified  by  the  changes  which 
these  same  influences  were  making  in  the  common  law.  The 
common  law  had  lost  much  of  its  rigidity  by  the  introduction, 
chiefly  under  the  influence  of  Lord  Mansfield,  of  principles 
which,  as  Blackstone  has  pointed  out,^  were  similar  to  those 
which  had  prevailed  in  courts  of  equity  since  the  time  of  Lord 
Nottingham  (1673-1682).^  Lord  Mansfield  may  in  some  cases 
have  gone  further  in  this  direction  than  the  law  warranted ; '  but 
he  gave  to  the  common  law  a  bias  in  favour  of  what  Blackstone 
calls  *'  liberality  of  sentiment,''  which  made  unnecessary  much  of 
that  equitable  interference  with  common  law  rules,  which  had 
in  former  days  led  to  the  conflict  between  the  two  jurisdictions. 

(ii)  It  was  modified  by  a  change  in  the  character  of  the 
equitable  jurisdiction  itself.^ 

In  early  days  there  were  no  fixed  principles  upon  which 
the  Chancellors  exercised  their  equitable  jurisdiction.  The  rule 
applied  depended  very  much  upon  the  ideas  as  to  right  and 
wrong  possessed  by  each  Chancellor.  Hence  there  is  a  con- 
siderable amount  of  truth  in  Selden's  well-known  aphorism. 
"  £quity  is  a  roguish  thing.  For  law  we  have  a  measure  .  .  . 
equity  is  according  to  the  conscience  of  him  that  is  Chancellor, 

*  Comm.  iv  435. 

*  See  Moses  v.  Macfiarlan  (1760),  2  Burr.  1005 ;  in  Eaton  v.  Jaques  (1780), 
Dougl.  438,  Lord  Mansfield  recognized  the  existence  of  an  equity  of  redemption — 
a  decision  promptly  overruled  by  his  successor,  Lord  Kenyon. 

'Eaton  V.  Jaques;  Phillips  v.  Hunter  (1795)  ^  ^*  ^I*  4^^t  4^4!  Marriot  v. 
Hampton  (1797)  7  T.R.  269;  Atkins  v.  Hill  (1775)  Cowper  284;  Hawkes  v. 
Saunders  (1782)  ibid  289.  "  The  Court  of  King's  Bench,"  wrote  Junius  (Letter  xli), 
**  becomes  a  court  of  equity,  and  the  judge  instead  of  consulting  strictly  the  law  of 
the  land,  refers  only  to  the  wisdom  of  the  court,  and  to  the  purity  of  his  own 
conscience.**  There  was  just  enough  truth  in  this  description  to  make  it  an 
effective  caricature  of  Lord  Mansfield's  work. 

*  For  a  full  account  of  the  gradual  modification  of  equity  see  Bk.  iv  Pt.  L  cc. 
4  and  8. 
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and  as  that  is  larger  or  narrower,  so  is  equity.  'Tts  all  one  as 
if  tbey  should  make  the  standard  for  the  measure  a  Chancellor's 
foot."  But  in  the  latter  half  of  the  seventeenth  century  it  is 
clear  that  the  principles  of  equity  were  beginning  to  gain  in 
fixity.  Cases  decided  in  the  court  of  Chancery  were  b^uming 
to  be  reported,^  and  those  cases  were  cited  as  authorities  and 
followed  This  tendency  increased  in  strength  throughout  the 
eighteenth  century.  The  Chancellors  themselves  admitted  that, 
though  they  had  a  discretion,  this  discretion  ou|^t  to  be  exer- 
cised in  accordance  with  precedent'  Lord  Hardwicke,  though 
he  claimed  for  the  Chancellor  a  discretion  to  judge  according 
to  the  circumstances — otherwise  there  might  arise  a  claim  for 
equitable  relief  even  against  decrees  in  equity— distinctly  stated 
that  general  rules  were  absolutely  necessary  to  guide  the  judge's 
discretion.'  Blackstone,  looking  at  the  older  authorities,  could 
say  that  as  equity  depended  ''essentially  upon  the  pguticular 
circumstances  of  each  individual  case,  there  could  be  no  es- 
tablished rules  and  fixed  precepts  laid  down,  widiout  destroying 
its  very  essence.''  ^  On  the  other  hand,  looking  at  the  adminis- 
tration of  equity  in  his  own  day,  he  was  forced  to  admit  that  it 
was  ''a  laboured  connected  system,  governed  by  established 
rules,  and  bound  down  by  precedents,  from  which  they  do  not 
depart,  although  the  reason  for  some  of  them  may  perhaps  be 
liable  to  objection."  * 

This  change  in  the  character  of  equity  was  completed  by 
Lord  Eldon.  The  peculiar  characteristics  of  his  mind,  which  led 
to  so  many  delays  in  his  court,*  made  him  peculiarly  fit  to  settle 
the  principles  of  equity.  He  had  a  thorou^  grasp  of  existing 
rules  and  principles ;  but  he  looked  as  anxiously  into  all  the  facts 
and  circumstances  of  each  case  that  came  before  him  as  if  there 
were  no  such  rules,  and  as  if,  therefore,  he  was  under  the 
necessity  of  determining  each  case  as  one  of  first  impression* 
This  being  the  case,  it  is  not  surprising  that  his  decisions  have 
permanently  defined  the  course  of  the  development  of  many 
principles  of  equity.  "The  doctrines  of  this  court,"  he  said,^ 
"  ought  to  be  as  well  settled,  and  made  as  uniform,  almost^  as 
those  of  the  common  law,  laying  down  fixed  principles,  but 
taking  care  that  they  are  to  be  applied  according  to  the  circum- 
stances of  each  case.  I  cannot  agree  that  the  doctrines  of  thb 
court  are  to  be  changed  by  every  succeeding  judge.     Nothing 

'  See  Bk.  iv  Pt.  I.  cc  4  and  8  for  some  account  of  the  history  of  the  equity 
reports.    . 

•See  e.g.  Cowper  ▼.  Cowper  (1734)  2  P.  Wms.  at  p.  686 /^  JekyU*  M-R* 
*  Letter  to  Lord  Karnes,  dted  Parkes,  Chancery  App.  501-5 la 
^  Comm.  i  61-62.  '  Ilttd  iii  432.  *  Above  437-438. 

7  Gee  V.  Pritchard  (18x8)  2  Swanst.  at  p.  4x4. 
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would  inflict  on  me  greater  pain  in  quitting  this  place,  than  the 
recollection  that  I  had  done  anything  to  justify  the  reproach  that 
the  equity  of  this  court  varies  like  the  Chancellor's  foot."  Lord 
Eldon  realized  this  ideal — no  one  could  cast  this  reproach  at  him. 
On  the  contrary,  as  Mr.  Kerly  has  said,^  "  Equity,  when  Lord 
Eldon  retired  was  no  longer  a  system  corrective  of  the  common 
law :  it  could  be  described  only  as  that  part  of  remedial  justice 
which  is  administered  in  Chancery,  while,  taken  generally,  its 
work  was  administrative  and  protective,  in  contrast  with  that  of 
the  common  law,  which  was  remedial  and  retributive."  Hence 
in  the  nineteenth  century  many  of  the  doctrines  of  equity,  like 
many  of  the  doctrines  of  the  common  law,  have  been  restated  in 
codifying  Acts.*  Both  alike  have  attained  the  certainty  of  statute 
law. 

Other  Branchts  of  Jurisdiction 

From  a  very  early  date  the  practice  has  prevailed  of  con- 
ferring upon  the  Chancellor  special  jurisdiction  under  special 
statutes.  We  find  instances  of  this  at  all  periods  in  the  history 
of  the  court  In  the  Middle  Ages  he  was  given  a  special  juris- 
diction to  punish  the  misdemeanours  of  sheriffs  and  other  ofHcers,' 
and  of  purveyors,^  and  to  enforce  the  statutes  against  those  who 
sued  at  Rome  in  respect  of  matters  cognizable  in  the  king's 
courts ;  *  to  punish  those  who  received  children  under  fourteen 
into  any  of  the  Orders  of  Friars  without  their  parents'  consent ;  • 
to  grant  a  special  assize  to  try  cases  of  forcible  entries ;  ^  to  issue 
process  for  the  arrest  of  felons  who  had  fled  into  unknown 
places;®  to  try  cases  of  robbery  committed  by  subjects  upon 
alien  friends,  on  the  sea,  or  in  any  port  within  the  realm.*  At 
a  later  period  various  and  heterogeneous  powers  still  continued 
to  be  conferred  upon  him.  We  may  take  as  instances,  an  Act 
for  settling  tithes  to  be  paid  in  the  City  of  London  after  the  fire,^* 
the  Habeas  Corpus  Amendment  Act,"  arbitrations,"  Jews,^* 
Friendly  Societies ;  **  and  canal,  navigation,  enclosure  and  tram- 
way acts  often  added  further  special  powers.^^ 

The  two  most  permanent   and  important  branches  of  this 

^  Equity  167. 

*  Instances  are  the  Partnership  Act  of  1890,  and  the  Trustee  Acts  of  1888  and 
1893. 

s  20  Edward  III.  c.  6.  ^  36  Edward  III.  c.  9. 

'27  Edward  III.  St.  i  c.  i ;  38  Edward  III.  c.  x. 

•4  Henry  IV.  c.  17.  '  Ibid  c  8;  13  Henry  IV.  c.  7. 

'a  Henry  V.  St.  i  c.  9.  •  31  Henry  VI.  c  4. 

i^'sa,  23  Charles  II.  c  15  §  12.  "31  Charles  II.  c.  2. 

"9, 10  William  III.  c.  15  §  2.  "  i  Anne  St  i  c  30. 

'*33  George  III.  c.  54.  ^*  Parkes,  Chancery  424-427. 
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miscellaneous  jurisdiction  are  the  jurisdiction  in  Bankruptcy,  and 
the  jurisdiction  in  Lunacy. 

(i)  Bankruptcy.^ 

It  is  sometimes  said  that  the  law  of  bankruptcy  dates  from 
an  Act  of  1 542.*  But  the  object  of  this  Act  was  rather  the  pre- 
vention of  frauds  upon  creditors  than  the  establishment  of  a  law 
of  bankruptcy.  It  was  an  Act  of  Elizabeth's  reign  which  intro- 
duced a  law  of  bankruptcy,  and  drew  the  main  lines  of  that  law 
as  it  existed  for  some  centuries.'  It  applied  the  law  only  to 
traders ;  it  defined  what  should  be  regarded  as  acts  of  bankruptcy ; 
and  it  gave  to  the  Chancellor  power  to  appoint,  by  commission 
under  the  great  seal,  certain  persons  to  exercise  the  powers  of 
the  Chancellor  over  the  person  and  property  of  the  bankrupt 
The  Act  gave  no  jurisdiction  in  bankruptcy  to  the  court  of 
Chancery.  It  gave  the  Chancellor  no  control  over  the  com- 
missioners. If  they  were  in  any  1^^  difficulty  they  usually 
applied  in  the  seventeenth  century  to  the  common  law  courts. 
There  is  no  instance  of  an  application  to  the  Chancellor  before 
1676;  but  after  that  date  the  practice  of  so  applying  became 
frequent^  Certain  statutory  alterations  in  practice  made  in 
Anne's  reign  united  the  Chancellor  more  closely  to  the  bank- 
ruptcy jurisdiction.  A  statute  of  1 705  ^  introduced  the  bankrupt's 
certificate  of  discharge,  and  provided  that  when  granted,  it  should 
be  allowed  by  the  Chancellor,  or  by  any  two  judges  to  whom  he 
might  refer  it  Till  Lord  Hardwicke's  time  (i 737-1 757)  he 
usually  did  refer  it  to  the  judges.*  A  statute  of  1707^  intro- 
duced assignees  chosen  by  the  creditor,  to  whom  the  commissioners 
were  required  to  assign  all  the  bankrupt's  effects.  They  were 
subject  to  the  Chancellor's  equitable  jurisdiction  as  trustees  on  a 
bill  being  filed  against  them  in  the  ordinary  way.  A  statute  of 
1732  ^  at  length  gave  the  Chancellor  a  direct  control  over  bank- 
ruptcy mattera  The  assignees  were  made  officials  of  the  great 
seal ;  and  the  Chancellor  was,  in  certain  cases,  empowered  upon 
the  application  of  the  creditor  to  remove  them,  or  to  suspend  the 
commission.* 

From  the  date  of  this  statute  the  Chancellor  proceeded  to 
enlarge  his  jurisdictioa      Lord   Hardwicke  adjudicated   upon 

^  For  the  history  of  the  law  of  Bankruptcy  tee  Bk.  iv  Pt.  II.  c  4. 
*34t  35  Henry  VIII.  c  4;  cf.  Coke,  Fourth  Instit.  277. 

*  13  Elixabeth  c  7.  *  C.  P.  Cooper,  Chanoery  246,  247. 

*  4  Anne  c.  17.  '  C.  P.  Cooper,  Chancery  248. 
^  5  Anne  c  22.  '5  George  IL  c  30  §  24. 

*  The  daty  of  the  assignees  was  to  collect  the  property  of  the  bankrupt,  to  pay 
drvideods,  and  to  account  for  their  receipts  and  ezpenditnre  to  the  coinint»sioocrs» 
Tarleton  v.  Hornby  (1835)  x  Ya  and  Coll.  172,  191. 
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almost  every  question  which  a  jurisdiction  in  bankruptcy  involved^ 
The  immense  patronage  and  large  fees  which  thereby  accrued 
to  the  Chancellor,  sufficiently  explain  the  eagerness  with  which 
the  jurisdiction  was  assumed,  and  the  tenacity  with  which  it  was 
retained.^  Though  many  questions  arising  in  bankruptcy  were 
capable  of  being  tried,  and  often  were  sent  by  the  Chancellor  to  be 
tried,  by  a  court  of  law,  it  came  to  be  thought  that  it  would  be 
impossible  for  any  but  the  Chancellor  to  administer  the  jurisdic- 
tion.' The  absurdity  of  burdening  an  overworked  court  with 
this  mass  of  business  is  obvious ;  and  the  evil  results  were  in- 
creased by  the  method  in  which  original  jurisdiction  in  bank- 
ruptcy was  exercised. 

Original  jurisdiction  was  exercised  by  commissioners.  Their 
appointment  was  in  the  absolute  control  of  the  Chancellor ;  but 
when  appointed  he  had  no  direct  control  over  them.*  Their 
charges  were  high ;  they  fared  sumptuously  at  the  expense  of 
the  estate ;  and  till  1 7 19  they  did  not  act  under  the  sanction  of 
an  oath.^  In  London  in  1828  there  were  fourteen  lists  of  com- 
missioners.^ Each  list  comprised  five  names  and  commissions 
were  issued  in  rotation  to  each  list.  Out  of  each  list  three  could 
attend  and  take  fees.  The  fees  which  they  could  take  for  each 
meeting  were  limited  by  statute.^  But  the  statute  was  evaded 
by  the  practice  of  short  meetings  and  successive  adjournments 
under  each  commission.^  It  is  said  that  a  skilful  commissioner 
could  manage  thirty  meetings  in  one  morning.  The  result  of 
this  state  of  things  was  almost  inconceivable.  "  Each  of  the 
fourteen  lists  was  unconnected  with  and  independent  of  the  rest 
.  .  .  one  law  and  one  practice  prevailed  in  one  list,  and  another 
in  another.  .  .  .  Precedent  had  no  binding  force,  and  was  very 
seldom  listened  to.  As  any  three  out  of  the  five  commissioners 
in  each  list  might  attend,  the  suitor  was  exposed,  even  in  the 
same  court,  to  a  perpetual  change  of  judge,  and  this  not  from 
one  meeting  to  another,  but  even  in  the  course  of  the  same  meet- 
ing. The  three  commissioners  assembled  under  a  number,  some- 
times a  great  number  of  different  commissions  at  once.  Their 
attention  was  solicited  at  one  and  the  same  moment  by  many 
suitors,  all  equally  pressing,  and  entitled  to  despatch  upon  their 
respective  cases ;  and  these  often  involving  many  nice  questions 

'  C.  P.  Cooper,  Chancery  250. 

'  In  1826  the  fees  paid  to  the  Lord  Chancellor  were  ;^i2,6oi  66.  ^d, ;  Lord 
Eldon  at  fi^  doubted  hit  moral  right  to  touch  these  fees ;  but  after  consideration  he 
overcame  his  scruples,  Campbell,  Chancellors  vii  675  n. 

'  Report  of  the  Chancery  Commission  of  1826  35. 

*C.  P.  Cooper,  Chancery  245,  260.  *  Ibid  265-270. 

*  The  lists  were  established  about  1714,  ibid  261-265. 

^  5  George  II.  c.  30  §  42.  ^  C.  P.  Cooper,  Chancery  267,  268. 
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of  fact  and  considerations  of  law.  One  party  gained  the  atten- 
tion of  a  commissioner ;  he  was  instantiy  broken  in  apon  by 
another  party,  perhaps  by  another  commissioner ;  the  half-heard 
case  must  be  repeated,  and  the  second  judge  soon  in  like  manner 
gave  way  to  a  third."  ^  For  the  country  there  were  no  perman- 
ent lists ;  but  in  the  case  of  the  country  commissions  the  state  of 
affairs  was  as  scandalous.  Lord  Eldon  himself  said  of  these 
commissions  that  they  were  regarded  as  the  stock  in  trade  of  the 
commissioners,  the  assignees,  and  tiie  solicitor.'  It  was  calculated 
that  a  commissioner  might  make  in  fees  about  ;f  300  a  year.  It 
is  clear  that  such  a  sum  could  not  secure  a  man  competent  to 
deal  with  a  business  so  difficult  as  that  of  bankruptcy.  In  fact 
the  commissioners  were  either  young  men  who  might  be  com- 
petent, but  who  were  certainly  inexperienced,  or  old  men  who 
were  experienced,  but  incompetent' 

These  shifting  bodies  had  immense  powers  over  the  person 
and  property  of  tiie  bankrupt  Perhaps  one  of  the  worst  abuses 
of  the  system  was  the  irresponsible  manner  in  which  they  exer- 
cised their  power  of  committal.  Mr.  Montague,  in  his  evidence 
before  the  Chancery  G>mmission,  stated  that  he  knew  of  a  case 
in  which  one  of  his  clients  had  been  committed  to  Newgate  after 
a  two  hours'  examination.  He  was  just  married.  His  wife  had 
property ;  and  the  object  of  the  creditors  of  her  father  was  to  get 
part  of  his  wife's  property,  by  keeping  his  client  in  prison  while 
he  was  being  examined  He  was  kept  in  prison  for  twenty-one 
days,  and,  but  for  the  interposition  of  the  Chancellor,  he  might 
have  been  there  stilL  These  facts  were  vouched  by  an  uncon- 
tradicted affidavit  in  bankruptcy.^  It  is  obvious,  therefore,  that, 
whether  or  not  there  was  any  historical  ground  for  the  Chan- 
cellor's wide  jurisdiction  in  bankruptcy,  its  exercise  was  absolutely 
necessary.  All  important  cases  came  before  him  or  (after  181 3) 
before  the  Vice-Chancellor.^    The  delay  and  expense  of  the 

*  C.  p.  Cooper,  Chancery  273,  274. 

*  Regulations  in  Bankruptcy  (z8oi)  6  Yes.  i,  2,  cited  in  Mr.  Montague^a  evi- 
dence before  the  Chancery  Commission  of  1826  at  p.  398. 

*  The  sum  spent  upon  this  absurd  system  of  oanlmiptcy  jurisdiction  was  very 
large.    The  following  are  Cooper's  figures  given  at  p.  327 : — 

Patentee £16,176  iz  5 

Lord  Chancellor      ......  i2»6oi    6  4 

London  Commissioners 28,000    o  o 

Country            „              28,000    o  o 

;C84«777  ^7    9 

Only  ^74,000  were  spent  upon  the  twelve  judges  of  the  three  Common  Law  Courts. 

*  Chancery  Commission  (1826)  406. 

*  Ibid  at  p.  36,  *'  Matters  in  bankruptcy  are  heard  by  the  Lord  Chancellor  and 
by  the  Vice-Chancellor  upon  petition ;  and  the  greater  number  of  petitions  in  bank- 
ruptcy profess  to  be  app^s  from  the  decision  of  the  Commissioners  of  Bankruptcy. 
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hearing  before  the  commissioners  might  just  as  well  have  been 
saved.  The  Chancery  Commission  had  all  these  facts  before 
them  ;  and  yet  they  gravely  stated  that  the  hearing  before  the 
Chancellor  or  Vice-Chancellor  might  be  avoided  if  the  parties  **  had 
proceeded  with  due  circumspection  and  care  before  the  commis- 
sioners." ^ 

We  have  seen  that,  during  the  nineteenth  century,  the  juris- 
diction in  bankruptcy  was  entirely  remodelled.  In  London  it 
was  eventually  handed  over  to  the  London  Court  of  Bankruptcy, 
from  which  an  appeal  lay  to  the  Lords  Justices  in  Chancery.^ 
The  country  commissions  were  superseded  by  district  bank- 
ruptcy courts,'  the  jurisdiction  of  which  is  now  for  the  most  part 
handed  over  to  the  new  county  courts.^  Similarly  modern 
statutes  have  reformed  and  consolidated  the  law  itself.^ 

(2)  Lunacy. 

It  would  appear  that  originally  the  lord  was  entitled  to  the 
wardship  of  the  lands  and  person  of  those  of  unsound  mind.  The 
crown  acquired  this  wardship,  to  the  exclusion  of  the  lord,  prob- 
ably by  virtue  of  some  statute  or  ordinance  of  the  latter  end  of 
the  reign  of  Henry  III.*  This  prerogative  of  the  crown  is  not 
mentioned  by  Bracton,  but  Fleta  knows  it ;  ^  and  it  is  distinctly 
stated  to  exist  in  the  so-called  statute  de  Praerogativa  regis.  ^ 
The  statute  provides  that  the  king  shall  have  the  custody  of  the 
lands  of  natural  fools,  taking  the  profits  without  waste,  finding 
them  in  necessaries,  and,  after  their  death,  restoring  them  to  their 
right  heirs;®  and  *'that  the  king  shall  provide,  when  any  (that 
before  time  hath  had  his  wit  and  memory)  happen  to  fail  of  his 

But  the  parties,  not  being  confined  upon  appeals  to  the  same  evidence  which  was 
adduced  before  the  commissioners,  the  hearing  before  the  Lord  Chancc^or  and 
Vice-Chancellor  has  in  practice  become  for  the  most  part,  not  an  appeal,  but  an 
original  hearing.*' 

^  Lord  Eldon  was  a  party  to  this  statement ;  yet  he  had  once  said  (6  Yes.  i,  2) 
that,  **  unless  the  court  holds  a  strong  hand  over  bankruptcy,  especially  as  adminis- 
tered in  this  country,  it  is  itself  accessory  to  as  great  a  nuisance  as  any  known  in 
the  land,  and  known  to  pass  under  the  forms  of  its  law.'* 

*  Above  443,  444.  »5,  6  Victoria  c  12a  §§  46,  5a,  59. 

*  Above  192. 

*  46,  47  Victoria  c.  52 ;  50, 51  Victoria  c.  66 ;  53, 54  Victoria  c.  71 ;  4,  5  George  V. 

C.59- 

*  P.  and  M.  i  464 ;  Staunford,  Prerogative,  33,  34. 

^  I.  iz,  xo ;  cp.  Bracton  420  b ;  Britton  ii  20. 

^  As  to  this  document  see  article  by  Maitland,  Engl.  Hist  Rev.  vi  367 ;  it  is  one 
of  a  group  of  anomalous  documents  inserted  in  legal  MSS.  between  the  ending  of 
the  "  Vetera  Statuta  "  in  the  last  year  of  Edward  IL*s  reign,  and  the  beginning  ot 
the  '*  Nova  Statuta  *'  in  the  first  year  of  Edward  IIL*s  rei^,  see  vol.  ii  Bk.  iii  c.  3  ; 
throughout  the  Middle  Ages  it  was  accepted  as  a  genume  statute ;  it  may  have 
been  merely  private  work,  or  have  emanated  fi'om  some  official  on  the  instructions 
of  the  king;  its  date  is  between  1255  and  1290. 

*  Praerogativa  Regis  §  9. 
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wit;*'  their  lands  and  tenements  are  to  be  kept  without  waste, 
and  "  they  and  their  household  shall  live  and  be  maintained  com- 
pletely with  the  profits  of  the  same ;  and  the  residue  .  .  .  shall 
be  kept  to  their  use  to  be  delivered  unto  them  when  they  come 
to  right  mind  ;  so  that  such  lands  and  tenements  shall  in  no  wise 
be  claimed  within  the  time  aforesaid ;  and  the  king  shall  take 
nothing  to  his  own  use ;  and  if  the  party  die  in  such  estate,  then 
the  residue  shall  be  distributed  for  his  soul  by  the  advice  of  the 
Ordinary."  ^ 

It  appears  from  these  two  clauses  that  the  law  divided  those 
of  unsound  mind  into  two  classes — the  idiot  and  the  lunatic^ 
In  the  former  case  the  right  of  guardianship  was  a  profitable 
right  analogous  to  the  right  of  wardship :  in  the  latter  case  it 
was  in  the  nature  of  a  duty,  and  no  profit  could  be  made  from 
it.  This  distinction  is  recognized  by  the  cases.*  Blackstone 
mentions  the  income  of  idiots'  estates  as  a  source  of  revenue ;  but 
the  "  clemency  of  the  crown  and  the  pity  of  the  juries  "  gradually 
assimilated  the  condition  of  idiots  to  that  of  lunatics.^ 

The  statute  mentions  only  the  "the  lands  and  tenements" 
of  the  persons  of  unsound  mind.  It  was  doubtful  when  Staun- 
ford  wrote  whether  the  prerogative  extended  to  chattels  real  or 
personal^  At  the  beginning  of  the  seventeenth  century  it  had 
been  extended  to  chattels  real  and  personal,*  but  not  to  copy- 
holds.^ But  it  was  extended  to  all  classes  of  property,  including 
copyholds,  when  the  guardianship  b^an  to  partake  of  the  nature 
of  a  duty  rather  than  a  right  ^ 

Jurisdiction  over  those  of  unsound  mind,  being  r^arded  in 
early  times  as  a  valuable  right,  was  vested  originally  in  the 
Exchequer*  As  ^t  came  to  be  regfarded  in  the  light  of  a  duty 
it  passed  to  the  Chancellor.  His  jurisdiction  rests  upon  two 
bases,     (i)  It  rests  upon  the  share  which  he  took  in  issuing  the 

^  Praerogativa  Regis  §  lo. 

'  Bl.  Comm.  i  292,  294 — '*  The  idiot  is  one  that  hath  had  no  understanding  from 
his  nativity ;  **  the  lunatic  **  is  one  who  hath  had  understanding,  but  .  .  .  haSh  lost 
the  use  of  his  reason."  For  the  different  terms  applied  by  the  older  writers  to  ex- 
press these  conceptions,  see  Pope,  Lunacy  (Ed.  1877)  10-15.  Difficulties  sometimes 
arose  in  the  case  of  those  whom  the  commission  could  not  find  of  unsound  mind, 
but  who  were  obviously  incapable  of  managing  their  own  affairs,  Sherwood  v. 
Sanderson  (1815)  19  Ves.  280 ;  Ex  parte  Cranmer  (1806)  12  Ves.  445  ;  cp.  the  defini- 
tion contained  in  16,  17  Victoria  c.  70  §  2. 

>  Frances'  Case  (1545)  Moore  4 ;  Prodgers  v.  Frazier  (1684)  3  Mod.  43 ;  Corpora- 
tion of  Burford  v.  Lenthall  (1743)  2  Atk.  553 ;  Lysaght  v.  Royse  (1804)  2  Sch.  and 
LeC  153  ;  for  specimens  of  the  crown  grants  of  the  custody  of  lunatics  and  idiots 
see  West,  Symboleography  (Ed.  1615)  ^  365,  368,  369,  370. 

*  Pope,  Lunacy  24.  •  Prerogative  36. 
'  Beverley's  Case  (1603)  4  Co.  Rep.  at  t  126  a. 

^  (1571)  Dyer  302  b;  Beverley's  Case  at  f.  126  b. 
8  Scriven  Copyholds  (Ed.  1846)  52. 

•  Mem.  Scacc.  Trin.  19  Ed.  I,  (cited  Pope,  Lunacy  25). 
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writs  necessary  to  enquire  into  the  allied  insanity.  All  pro- 
ceedings connected  with  the  issue  of  this  writ,  and  the  conduct 
of  the  enquiry  under  it,  formed  part  of  the  common  law  juris- 
diction of  the  court  of  Chancery;  and  an  appeal  lay  to  the 
House  of  Lords.*  (ii)  The  more  important  part  of  his  juris- 
diction rests  upon  an  express  delegation  by  the  crown  of  the 
crown's  powers  and  duties  over  those  of  unsound  mind  to  the 
Chancellor  personally.*  This  delegation  might  equally  well 
have  been  made  to  any  other  great  officer  of  state ;  and,  while 
the  court  of  Wards  (i  539-1660)  was  in  existence,  the  jurisdiction 
was  generally  exercised  by  it*  The  fact  that  after  1660  the 
delegation  was  almost  always  ^  made  to  the  Chancellor,  is  due, 
partly  to  his  position  as  a  great  officer  of  state,  responsible  for 
the  issue  of  the  commission,  partly  to  his  position  as  the  leading 
l^al  member  of  the  Council.  It  was  to  the  Council  that  a 
person  of  unsound  mind  so  found  by  inquisition  could  originally 
appeal ;  and  from  the  Chancellor  it  was  to  the  Council  and  not 
to  the  House  of  Lords  that  lunacy  appeals  originally  lay.' 

By  virtue  of  this  express  delegation  the  Chancellor  appoints 
the  committee  for  the  lunatic,  and  is  under  the  duty  of  seeing 
that  the  committee  duly  administers  the  lunatic's  property.  This 
jurisdiction  has  nothing  whatever  to  do  with  the  jurisdiction 
exercised  by  him  as  the  judge  of  the  court  of  Chancery.  "  Un- 
soimdness  of  mind  gives  the  court  of  Chancery  no  jurisdiction 
whatever.  It  is  not  like  infancy  in  that  respect.  The  court  of 
Chancery  is  by  law  the  guardian  of  infants  whom  it  makes  its 
wards.  The  court  of  Chancery  is  not  the  curator  either  of  the 
person  or  the  estate  of  a  person  turn  compos  mentis^  whom  it  does 
not,  and  cannot  make  its  ward.  ...  It  can  no  more  take  upon 
itself  the  management  and  disposition  of  a  lunatic's  property, 
than  it  can  the  management  and  disposition  of  the  property  of  a 

1  Y.B.  17  Ed.  III.  (R.S.)  186;  F.N.B.  233 ;  Bl.  Comm.  iu  427 ;  Re  FitzGerald 
(1805)  2  Sch.  and  Lef.  436,  437. 

'  *'  The  law  has  ffiven  the  custody  of  him  and  all  that  he  has  to  the  king,  who 
18  bound  of  right  by  his  laws  to  defend  his  subjects,  and  their  goods  and  chattels, 
lands  and  tenements;  and  because  every  subject  is  in  the  kind's  protection;  an 
idiot  who  cannot  defend  nor  govern  himself,  nor  order  his  lands  and  tenements,  goods 
and  chattels,  the  king  by  right  ought  to  have  him,  and  to  order  him,  his  lands,  goods 
and  chattels,"  Beverley's  Case  (1603)  4  Co.  Rep.  at  f.  126  a;  Tourson's  Case  (i6zi) 
8  Co.  Rep.  170  a. 

'  In  some  of  the  earlier  warrants  to  the  Chancellor  it  is  stated  that  the  reason 
for  giving  him  this  jurisdiction  is  that  the  court  of  Wards  is  abolished,  and  that  he 
is  the  person  who  issues  the  writs  to  enquire  into  the  insanity,  S.P.  Dom.  1660- 1661 
328-329,  xix  89 ;  ibid  1667  456,  ccxvi  141 ;  1689- 1690  19. 

*In  Wigg  V.  Tiler  (1779)  2  Dick  552  several  instances  are  cited  in  which  the 
warrant  was  addressed  to  the  Lord  High  Treasurer ;  for  the  warrant  see  Campbell, 
Chancellors  i  15. 

^3  P.  Wms.  108  n.,  citing  a  resolution  of  the  House  of  Lords  in  1726 ;  for  the 
provisions  of  the  Judicature  Act  see  below  643. 
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person  abroad,  or  confined  to  his  bed  by  illness.  The  court  can 
only  exercise  such  equitable  jurisdiction  as  it  could  under  die 
same  circumstances  have  exercised  at  the  suit  of  the  person  him- 
self if  of  sound  mind"  * 

It  was  through  the  control  exercised  by  the  Chancellor,  as 
the  del^ate  of  the  crown,  over  the  lunatic's  committee,  that  the 
rules  as  to  the  management  of  the  property  of  lunatics  have 
grown  up.'  The  underlying  principle  of  these  rules  is  the  interest 
of  the  lunatic  *'  Therefore  the  Chancellor  is  to  administer  die 
estate  tanquam  bonus  patetfamilias^  taking  every  advantage  &irly 
to  increase  and  improve  it  widiout  engaging  in  rides  and 
hazardous  adventures.  .  .  .  Whatever  tends  towards  ordinary 
improvement  it  is  strictly  the  duty  of  the  administrator  to  do, 
considering  only  the  immediate  interest  of  the  proprietor  of  the 
estate."  « 

Modem  statutes,  which  are  now  for  the  most  part  consolidated 
by  die  Lunacy  Act  of  1890,^  have  remodelled  the  jurisdiction  in 
lunacy.  Under  that  statute  the  jurisdiction  is  exercised  by  the 
Chancellor  and  the  Lords  Justices  in  Chancery  assisted  by 
Masters  and  visitors. 

^  Beall  V.  Smith  (1873)  9  Ch.  Ap.  at  p.  q2  per  James,  L.J. 
*For  some  early  cases  illostrating  the  Chancellor's  control  over  the  committee, 
see  S.P.  Dom.  z668-z669  202-203 ;  Eq.  Cases  Ab.  i  277  (4). 
'Oxenden  v.  Lord  Compton  (1793)  2  Yes.  73. 
*  53t  54  Victoria  c.  5 ;  below  643. 


CHAPTER  VI 

THE  COUNCIL 

THE  Council  is  in  the  direct  line  of  descent  from  the  Curia 
R^is  of  the  Norman  and  Angevin  kings.  We  have  seen 
that  the  Curia  Regis  was  a  large  undifferentiated  court,  com- 
posed both  of  the  leading  nobility  lay  and  spiritual  and  of  royal 
officials,  by  means  of  which  the  king  carried  on  all  the  business  of 
the  central  government — ^judicial,  legislative,  and  executive. ^  But 
we  have  seen  that,  during  the  Middle  Ages,  there  was  a  tendency 
to  vest  these  different  functions  of  government  in  different  bodies^ 
The  courts  of  Common  Fleas  and  King's  Bench  had  become 
distinct  tribunals  with  distinct  staffs  and  distinct  rolls  on  which 
their  proceedings  were  recorded,  administering  the  common  law 
by  means  of  a  limited  number  of  original  writs  and  a  formal 
procedure  ;  ^  and  the  court  of  Exchequer  had  split  off  from  the 
Exchequer,  and  had  become  in  like  manner  a  distinct  tribunal 
which  determined  litigious  proceedings  connected  with  the  royal 
revenue.*  To  these  three  central  courts  had  been  entrusted  the 
management  of  a  large  part  of  the  judicial  business  of  the  state. 
A  similar  process  had  been  going  on  with  respect  to  legislative 
business.  The  large  Councils  of  the  nobility  which,  at  the  end 
of  the  thirteenth  century,  met  the  king  and  the  representatives 
of  the  shires  and  boroughs  at  a  Parliament,  had  developed  into 
the  House  of  Lords  ;  and,  together  with  the  king  and  the  House 
of  Commons,  had  become  the  king  in  Parliament — the  highest 
governmental  authority  in  the  kingdom.^  That  body  had  ac- 
quired by  the  end  of  the  mediaeval  period  large  powers  over 
legislation  and  finance ;  ^  and  through  its  control  over  finance, 
large  powers  to  criticize  and  control  the  conduct  of  the  executive 
government,  and,  by  means  of  an  impeachment,  to  try  and  punish 
royal  officials  who  broke  the  law.^  Moreover  it  had  not  ceased 
to  exercise  a  number  of  judicial  powers,  which  had  belonged 
to  it  in  the  days  when  the  king  in  his  Council  in  Parliament 
was  r^arded  as  an  enlarged  meeting  of  the  old  undifferentiated 

^  Above  35,  39.  *  Above  X95-T96,  204-azz.  'Above  23z-a37. 

*  Above  352-353,  355-362.  »  Vol.  ii  Bk.  iii  c.  5.  •  Above  379-385- 
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Curia  R^^  But,  as  the  House  of  Lords  was  more  immedi- 
ately connected  with  this  aspect  of  the  Parliament,  these  powers 
had  come  to  be  exercised  by  that  House ;  and,  conversely,  as 
it  was  now  part  of  the  Parliament — the  body  which  exercised 
the  legislative  power  in  the  state — it  had  come  to  be  regarded 
as  the  court  which  ought  to  hear  complaints  of  errors  committed 
by  those  courts  of  common  law  to  which  the  duty  of  declaring 
the  law  had  been  entrusted.^  Such  a  power  of  finally  declaring 
the  law  should,  it  was  thought,  be  entrusted  to  the  body  whidi 
as  a  part  of  the  Parliament  made  law,  and  not  to  an  executive 
Council  which  was  concerned  mainly  with  the  application  and 
enforcement  of  the  law.* 

Thus,  by  the  end  of  the  mediaeval  period,  the  Council  was 
coming  to  be  thought  of  mainly  as  an  executive  body.  But  as 
yet  the  boundaries  between  executive  functions  on  the  one  hand, 
and  judicial  and  l^islative  functions  on  the  other,  were  very 
indistinct  We  shall  see  in  later  volumes,  that  it  was  not  till  the 
seventeenth  century  that  the  legislative  and  fiscal  powers  of  the 
king  and  Council  were  precisely  defined*  Here  we  are  con- 
cerned with  the  judicial  powers  which  the  Council  still  retained. 
These  were  both  large  and  vague.  That  they  were  so  large  and 
so  vague  is  due  mainly  to  the  fact  that  there  were  a  large  number 
of  cases  with  which  the  common  law  could  not  deal  effectively. 
We  have  seen  *  that  cases  which  turned  upon  questions  outside 
the  jurisdiction  of  tl^ecommon  law  courts,  cases  in  which  the 
king's  interests  were  aRected,  cases  in  which  the  process  of  the 
common  law  courts  coula  not  act  effectively,  and  cases  in  which 
the  law  itself  was  at  fault,  were  all  brought  before  the  CounciL 
They  were  brought  before  the  Council  because  it  was  now  the 
body  in  immediate  contact  with  the  king — the  body  through  which 
he  carried  on  the  work  of  government  It  could  for  that  reason 
saf<^uard  the  interests  of  king  and  state ;  and  it  was  naturally 
employed  by  the  king  to  exercise  his  prerogative  of  doing  justice 
to  all  his  subjects  in  cases  in  which  the  ordinary  law  or  the 
ordinary  courts  were  not  able  to  do  it  It  is  for  this  reason  that 
the  cases  which  came  before  the  Council  sometimes  suggested  re- 
fbirms  in  the  law  which  were  carried  out  by  subsequent  statutes.^ 

We  have  seen  that  at  the  end  of  the  fifteenth  and  during  the 

*  Above  360-361.  ■  Above  361. 

»  Bk.  iv  Pt.  I.  cc  X  and  6.  *  Above  405-407. 

*  Baldwin,  Select  Cases  before  the  Council  (S.S.)  xiv,  xv — it  is  there  pointed 
oot  that  "  the  case  of  Sabina  v.  B$d€wynde  (p.  18),  in  connexion  with  others  of  the 
same  kind,  led  directly  to  the  statute  of  provisors.  Rex  v.  MiddUicn  (p.  35)  has 
little  value  as  a  question  of  law,  but  it  was  connected  with  an  extensive  reform  in 
the  appointment  of  sheriffs  and  escheators.  Ughtnd  v.  Musgravs  (p.  54)  was  a  stq> 
in  the  gradual  diminution  of  the  judicial  powers  of  the  8heri&.** 


THE  COUNCIL  479 

course  of  the  sixteenth  centuries  one  branch  of  this  wide  jurisdic- 
tion was  beginning  to  detach  itself,  and  to  become  vested  in  a 
separate  court  of  Chancery.^  That  court  was  becoming  separate 
from  the  Council,  and  was  taking  over  the  jurisdiction  to  ad- 
minister justice  in  cases  when  the  law  itself  was  at  fault  But  a 
wide  jurisdiction  was  still  left  to  the  Council.  It  is  true  that 
that  jurisdiction  had  aroused  the  hostility  both  of  the  common 
law  courts  and  of  Parliament  in  the  Middle  Ages.  But  we  shall 
see^  that,  though  that  hostility  had  done  something  to  limit  its 
jurisdiction  in  one  or  two  important  particulars,  it  had  not 
succeeded  in  accurately  defining  its  limits.  Hence,  when  the 
Tudors  began  their  work  of  restoring  peace  to  the  country,  and 
of  making  England  a  territorial  state  of  the  modem  type,  they 
were  able  to  use  the  wide  jurisdiction  still  possessed  by  the 
Council  to  effect  these  objects.  Gradually,  under  pressure  of  s^ 
the  large  amount  of  judicial  work  which  was  thus  placed  upon 
the  Council,  it  b^an  to  split  into  two — a  judicial  court,  and  an 
administrative  Council.  When  acting  as  judicial  court  it  usually 
sat  in  the  building  in  the  palace  of  Westminster  called  the 
Starred  Chamber ;  and  hence  it  got  the  name  of  the  court  of 
Star  Chamber.*  Under  the  Tudors  that  court  was  largely  ^. 
instrumental  in  restoring  good  government  to  the  country.*  But, 
under  the  Stuarts,  when  the  nation  was  divided  into  two  political 
parties — the  party  which  supported  the  king  and  the  party 
which  supported  the  Parliament — the  court  of  Star  Chamber 
naturally  came  to  be  used  as  the  most  efficient  engine  of  pre- 
rogative government.  The  Parliamentary  party  tried  in  vain  to 
dispute  the  legality  of  the  court ;  *  but,  when  their  hour  of  triumph 
came  in  1641,  they  abolished  the  jurisdiction  of  the  Council  in 
England.*  The  Council  was  thus  deprived  of  the  greater  part 
of  its  jurisdiction — but  not  of  all.  It  could  still  exercise  jurisdic- 
tion over  the  dominions  of  the  crown  outside  England  ;^  and,  in 
the  eighteenth  century,  this  jurisdiction  so  expanded  with  the 
expansion  of  these  dominions,  that,  in  the  nineteenth  century,  it 
became  necessary  to  vest  it  in  a  statutory  Judicial  Committee.^ 
To  this  Committee  other  pieces  of  jurisdiction  have  been  assigned 
by  later  statutes;^  and  it  exists  to-day  as  the  direct  lineal 
descendant  of  that  Curia  Regis  from  which,  as  from  a  parent 
stem,  the  other  institutions  of  the  English  central  government 
have  sprung. 

•  Above  408-409.  ■  Below  486-488. 

•  Below  496.  *  Below  507-508. 

•  Below  512-513.  •  Below  515. 
^  Below  516,  520-522.  •  Below  518. 

•  Below  524. 
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This  summary  shows  that  the  histoiy  of  tiie  Councfl  falls 
into  four  well  defined  chronological  periods :  the  Middle  Ages ; 
die  Tudor  period  ;  the  eariy  Stuart  period ;  and  the  later  histoiy. 

L  The  Middle  Acss^ 

(i)  The  compo^tion  of  the  CoundL 

We  have  seen  that  in  the  twelfth  century  the  meetings  of  the 


Curia  Regis  consisted*  sometimes  of  a  few  oflScials  with  petliaps 
/Mw>  or  ^a^o  pf  the  greater  nobility  ^y  or  spiritual :  sometimes  of 
a  laiger  body  of  officials  and  magnates.^  In  the  earlier  years 
of  the  reign  of  Henry  III.  much  the  same  conditions  prevailed. 
JQicCQUncil  **  was  anything  but  an  organized  or  even  a  stable 
-  body-  .  It  consisted  rather  of  a  shifting  group  of  bishops,  barons, 
and  officers,  as  many  as  happened  to  be  present  or  as  could  be 
induced  at  the  time  to  come."  '  But,  later  in  the  reign,  the  dis- 
putes which  arose  between  the  king  and  his  barons  set  in  motion 
causes  which  t#*nH^  fp  fnalf<>  ty  (^.niincil  a  more  defined  body.^ 
Henry  wished  for  a  Council  composed  of  officials  and  foreigners 

^    devoted  to  his  interests.^    The  great  barons,  on  the  otSer  hand, 
r^arded  themselves  as  having^j^Q^  inherent  right  to  hold  thig  hj^ 

,  f>fl^^  nf  gtat#>^  anH  tn  hf>  summftTWd  t9  ^^^  ^^IH^'^  Reforms 
in  the  Council  therefore  figured  42CQmiQfial^.in  theic  rirmands.;  ^ 
and  the  idea  of  a  sworn  Council  consisting  of  certain  d^nite 
persons  began  to  take  shape* ^  Such  a  Council  was  provid^lbr 
by  the  Provisions  of  Oxford,®  and  after  the  victory  of  the  barons 
.  at  Lewes..*.  After  the  defeat  of  Simon  de  Montfort  in  1265  the 
Council  seems  to  have  reverted  to  the  somewhat  formless  condi- 
tion which  had  characterized  it  at  the  beginning  of  the  reign  ;  ^ 
but,  before  the  end  of  the  reign,  there  ia^agaia  a  definite  body  of 
sworn  cQunselloisJ^ 

During  the  first  three-quarters  of  the  fourteenth  century  the 


>  On  this  subject  the  best  aotbority  is  now  Professor  J.  F.  Baldwin's  able  and 
exhaustive  treatise  on  The  King's  Council  in  England  during  the  Middle  Ages ;  the 
last  chapter  of  that  book  deals  with  the  beginnings  of  the  revival  of  the  Coandl  in 
the  earlier  jrears  of  the  Tudor  period. 

•Above  35.  *  Baldwin,  op.  dt.  ao. 

^See  Baldwin,  Select  Cases  belbre  die  Council  (S^)  zvi,  zvii. 

^Baldwin,  op.  dt.  24;  it  is  there  pointed  out  that  Henry  was  not  wtkoOy 
capridous,  but  that  he  wished  **  to  secure  a  class  of  office-holders  and  coonseUots 
who  should  be  detached  Croni  the  interests  of  the  barons ; "  that  among  die  foreigners 
there  were  many  able  administrators,  and  that  he  promoted  F.ngHshmeo  who  l»d 
gained  esmerience  in  the  Curia  Regis,  and  who  were  dependent  on  htmsell 

•Ibid  25-27.^ 

^  See  ibid  28^29  for  such  a  scheme  outlined  in  1244. 

•  SeL  Ch.  3«8.  •  Ibid  4x2-414.  "  Baldwin,  op.  dt.  35. 

^  Ibid  35-36— as  Professor  Baldwin  points  out,  "  on  previous  occasioos,  so  &r  as 
we  can  be  sure,  the  Council  had  been  sworn  under  presnire  of  the  barons,  but  now 
the  oath  appears  as  a  normal  part  of  the  king*s  government.  ** 
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Council  gradually  became  a  distinct  body,  separate  from  the  com- 
mon law  courts  on  the  one  side,  and  from  Parliament  on  the 
other.  ^But  its  membership,  was  as  yet  somfiwhat  hfrtfirngftncoiis.^ 
Tt  incJnHpd  thp  grpat  f^fficfifg  pf  I'^tfftfti  SMifAi  ftg  th^  ChaAcdlor  and 
irhf>  Tr^c^^fs^ ;  ^fflreiNt  of  tb^  bQUSfitoldM^ch^..ti3ig  iplisunber jail> 

'^d  tb^  keeper  of  the  wardrobe :  a  number  of  professional  lawyers 
lO**  T^**nrihfirs  of  ^b^*  ^^'^^''  service,  such  as  the  judges,  c^rtam  of  the 
saifiattts^S^-law^  barons  pf  the  Exchequer,  clerks  of  the  Chancery^  ^ 
'  •srhrntnrrij  and  civil  and  canon  lawyers ;  occasionally  foreigners 
who  were  made  members  for  special  reasons  ;  ^  a  certain  number 
of  knights ;  and  a  varying  number  of  the  nobility  lay  and  ec- 
clesiastical.    The  last  named  was  a  very  shifting  group.     They 
were  not  as  a  rule  sworn  and  retained  of  the  Council  like  the 
members  of  the  other  groups.'     But,  on  account  of  their  material 
power,  they  played  a  very  important  part  in  shaping  the  history 
of  the  Council.   /Their  interests  now,  as  in  former  times,  were 
•^pn.qft^  tQ  the  official  classes,  s|nd  to  the, new  men  raised  to  power 
hy  rn)ral  favour ;  and  they  constantly  endeavouuced  to  rf;n\ove 
♦hem.^     They  got  their  way  in  1310,  when  the  Lords  Ordainers 
yfff  rnmnr^tYginnpH  to  remove  the  kiuj^'s  evil  councillors ;  and  in 
MI^*  whe^  it  j^as  proposed  that  the  king's  Council  should  con- 
^aisti^  a  number  o£  prelates^  earls,  and  barons.     But  government 
by  royal  favourites  contii)ued.     The  Despencers  were  driven, from 
.  pQwer  by  the  barons ;  and  finally  the  king  himself  was  deposed.^ 
ThereJKfircsimilar  struggles  throughout  the  reign  of  Edward  III. ;  *^ 
^but,  in  facti.the  main  work  of  the  Council  continued  to  be  done, 
,JiLthift  as  in  the  preceding  reign,  by  the  official  classes.^    The 
magnates  sometimes  protested,  and  asserted  their  right  to  attend  ; 
,  hut  thp)^  often  declined  to  be  sworn,  and  in  fact  they  attended 
.^ves^» irregularly,^  "  so  that  any  Council  made  up  mainly  of  lords 
■aod-d^pending  upon  their  support  fell  to  pieces  almo&t  as  sooa  as 
,  it  was  foxmed.^^ ' 

From  the  close  of  Edward  III.'s  reign  several  circumstances 
combined  to  make  membership  of  the  Council  less  heterogeneous. 
In  thje  first  place  Parliamentary  control  became  closer.     The  first 

1  Baldwin,  op.  cit.  69-92 ;  it  was  not  till  Richard  II.'s  reign  that  the  profes- 
sional members  oecame  merely  assistants,  ibid  77,  83 ;  and  that  aliens  were  elimin- 
ated, ibid  87. 

'  Ibid  83-87 ;  cp.  for  an  instance  of  a  miscellaneous  gathering  in  1383,  Select 
Cases  before  the  Coimcil  (S.S.)  73. 

*  Baldwin,  op.  cit.  91.  *  Ibid  93-94.  '  Ibid  94-98.  *  Ibid  98-zox. 
^  y  Among  them  (the  councillors)  there  is  always  to  be  found  a  fiiithful  working 

group  with  strongly  marked  official  tendencies,'*  ibid  102 ;  as  Tout  says,  Place  of 
Edward  II.  in  English  History  29,  "The  king's  court  was  not  a  mere  fortuitous  ag- 
gregation of  disconnected  incompetent  courtiers,  but  a  solidly  organized  institution 
with  traditions  of  government  and  influence." 

*  Baldwin,  op.  cit.  zoo,  zox.  *  Ibid  zoo. 

VOL.  I.— 31 
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impeachment  dates  from  the  Good  Farh'ament  of  1376,  and  hence- 
forward Parliament  endeavoured  in  various  ways — by  legislation 
and  petition — to  control  the  composition  and  the  powers  of  the 
Council.^  In  the  second  place  the  minority  of  Richard  11.  neces- 
sitated a  closer  definition  of  the  Council  In  1377,  the  day  after 
Richard's  coronation,  "the  entire  Council  was  for  the  first  time 
given  a  commission  by  letters  patent,"  and  later  all  were  sworn 
in  the  king's  presence.*  In  tbff  third  place,  when  Richard  at- 
^taiflfid Jusjnajority^  the  old  struggle  between  the  royal  favourite 
-amLoffidaLs  on  the_  one  side,_ana  tfie  barons  on  the" other  began 
again,  and  only  end^^  ^itl^  \\%p^  H#>pftc^'t;on  of  the  king.*  All  these 
influences  made  for  a  clearer  definition  of  the  Council.^  Its 
members  b^an  to  be  marked  off  firom  the  general  body  of  the 
aobility  on  the  one  side,  and  from  ofiicials  like  the  judges,  nnhp 
became  merely  .assistants,  on  the  other.  .  The  councillors  were  all 
sworn,  and,  under  Richard  IL  and  the  first  two  Lancastrians, 
some  or  all  of  them  were  sometimes  paid^  Moreover,  the  first 
two  Lancastrian  kings  accepted  the  principle  that  the  Council 
must  consist  partly  of  the  nobility,  partiy  of  influential  commoners, 
and  partly  of  officials.^  We  shall  see  that  this  settlement  is 
marked  and  illustrated  by  the  b^nnings  of  attempts  to  keep  a 
separate  record  of  the  Council's  proceedings.^  It  is  thus  clear 
that  by  the  end  of  the  reign  of  Henry  V.  a  definite  Council  had 
emerged  very  different  in  character  from  the  more  vaguely  con- 
stituted bodies  of  an  earlier  period.® 

^  Baldwin,  op.  cit.  1x6 ;  for  some  of  these  legislative  Ordinances  see  ibid  131 — 
Ordinance  of  1390;  ibid  158— Ordinance  of  1406;  ibid  174 — Ordinances  of  Z424, 
1426,  1430. 

*  Ibid  I30.  '  Ibid  126-Z44. 

*  **  The  general  result  thus  far,  both  of  the  parliamentary  and  the  royaUst  in- 
fluences, was  to  make  the  Council  a  body  more  narrowly  circumscribed  and  exclosiTe 
than  it  had  been  before.  The  lords  were  accustomed  to  be  sworn  and  to  take  np 
their  duties  as  councillors  with  seriousness,  while  the  relations  of  the  justices,  Ser- 
jeants, and  doctors  of  law  were  satisfactorily  defined.  The  Council  also  in  its 
personnel  and  methods  was  made  a  political  question,  and  so  was  drawn  mto  the 
light  of  publicity  and  criticism,**  ibid  146. 

*  Earlier  some  of  the  professional  members  and  some  of  the  knights  had  been 
paid,  ibid  72,  88-89 ;  in  1378  a  system  of  daily  wa^es  for  all  councillors  was  instituted, 
ibid  123 ;  the  payment  of  salaries  was  suggested  by  the  Conmions  in  1404,  ibid  157 ; 
but  they  were  not  generally  paid  in  Henry  V.'s  reign,  ibid  165. 

*  See  ibid  156  for  the  list  of  councillors  in  1406 ;  but  later  in  Henry  IV.  and 
Henry  V.'s  reign  the  nobility  predominated,  ibid  162,  165-166. 

^Below  490 ;  and  see  Bk.  iv  Pt.  I  c  4  for  an  account  of  the  history  of  these 
records. 

"  We  read  in  the  authorities  of  what  apparently  were  different  kinds  of  councils 
existing  in  the  fourteenth  century.  Thus  we  have  a  **  privatum,**  a  *'  secretum,"  a 
'*  magnum,**  and  an  '*  ordinarium  '*  consilium ;  and  many  authors  have  tried  to  dis- 
tinguish them.  But,  as  Professor  Baldwin  points  out,  we  have  mention  also  of  a 
*'bonum*'  consilium,  a  *' sapiens**  consilium,  a  **totum**  consilium,  a  ** plenum" 
consilium,  a  **  commune  **  consilium,  **  and  the  list  could  be  extended  indefinitely  H 
the  French  language  also  were  taken  into  account.'*  He  concludes  that  in  the 
Middle  Ages  all  thc^e  terms  were  merely  epithets — *'  the  main  fact,  which  takes  away 
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» 

The  minority  of  JHenryVL  led  to  an  increase  in  the  Parlia- 
mentary control  over  the  powers  and  composition  of  the  Council, 
and  made  it,  during  the  whole  period  of  that  minority,  a  very 
strictly  defined  body.^    .It  usually  cnnsi^tted  nf  the  five  great 

<^>^fficefs,  of  stati^— the  Chancellor,  the  T^rd  Xrea'^uferr  thc i5iiBPfir_. 
9i  th^  iP''^'^  '^^^^  the  Chamberlain^  and,  the  Steward  of  tbfi.,^ 

^  Hnug?t]?f^—- ^^^  Archbishops  of  Canterbury  and  York^  and  fropi^^ 
ten  to  fifteen  other  members.^  Besides  these  regular  members 
of  the  Council,  others  distinguished  for  their  knowledge  of  the 
law,  or  other  special  branches  of  knowledge,  were  occasionally 
summoned^  Jt.wjas.  PolyLJtbasc  who  had  taken  a  special  oath 
c'who  were  the  regular  members  of  the  Council  We  have  seen 
that  these  regular  members  had  sometimes  received  salaries. 
This  became  the  rule  during  Henry  VL's  minority;   and  the 

rnnnrillnrg  mf^^  fined   if  they  did  not  regularly  ff^ttmd^      Their 

position,  as  contrasted  with  that  of  the  members  occasionally 

summoned,  ia^ustrated  by  an  Ordinance .  of  1^26.^      That 

Ordinance  alludes   to   the  fact  that  matters  discussed   in   the 

^iinnril  hud  heen  published,  and  provides  that  "  no  person,  of 

^    ^         *'"'     ,Qj:„  d^yee  that  he  hp>,  H^  «siiflri>r^  tn  ^\]\f^^  jn  thf 
'Tj^oHnf^ili -wWfi JWtteKs  of  the  sai^.CoMogiLbe  troated.  th^^mu^ 

/  ^vg^,Qj[iiy  those  that  be  sworn  unto  the  said  CounciL  but  if  they 
>be  specially  called  thereto  by  authority  of  the  §5lid,CpJUnciLT--- 

The  Council,  as   thus   constituted,  governed   the  country. 
3ut'i^^ .g^^rmmf n^  was  not  a  sucipess.. .  The  continuance  of  the 
_aear  with  France  was  ruining,  the  country  ;.and,  the.  members  of 
.  th^  Connril  used  thHr  position  to  profit  themselves   or.  their 
^.■..^jriends  aMhff  ^ypensft  of  the  state, *     The  nobility  procured  for 
thcm^AVffs  thff  great  offices  of  state/  to  which  they  considered  >., 
thry  had  a  natural  right,^  and  carried  all  before  them  ^.  th&. 
^^UjQciLJBoard     Moreover  the  nobility  and   the   leading  com- 
moners were  split  up  into  factions  which  had  no  scruples  in 
using  their  influence  on  the  Council,  or  in  appealing  to  force  to 

all  reason  for  subdivision,  is  that  the  connlium  rsgis  unqualified  by  any  adjective  was 

inclunhre  and  flexible  enough  to  answer  all  the  purposes  re<]uired  of  the  great  council, 

the  secret  council,  and  the  ordinary  council.   (The  only  vital  distinctioa  of  this  kind 

.^jBhidLlhfiJiijddle  Ages  really  demanded  was  that  betwecp  ^^  ^|tf liaffleALJuiithe  _1 

'  Ibid  170-174.  '  Nicolas  i  it,  Hi.  •  Dicey,  Privy  Council  44. 

^Nicolas  iii  xx  and  156;  above  482 ;  Baldwin,  op.  cit.  174-176. 

*  Nicolas  iii  215;  for  other  Ordinances  regulating  the  CounciPs  procedure,  see 
ibid  i  18  a ;  iii  149-152  ;  R.P.  iv  201  (2  Hy.  VI.  n.  17). 

*  Baldwin,  op.  cit.  178-179 ;  vol.  ii  Bk.  iii  c.  5. 
'  Dicey,  Privy  Council  27. 

"  This  idea  comes  out  very  clearly  in  a  piece  of  advice  which  the  Council  gave 
to  Henry  VI.  in  X436 — **  To  advise  the  king  that  he  gives  offices  to  such  persons  as 
the  offices  were  convenient  to,  not  to  high  estate  a  small  office,  neither  to  low  estate 
a  great  office,"  Nicolas  v  3. 
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gain  their  ends.^  They  ran  the  government  simply  in  their  own 
interests  Fortescue»  Henry  VI/s  chief  justice  and  faitiifiil 
adherent,^  has  analysed  the  causes  of  their  failure ;  and  the  troth 
of  his  analysis  is  abundantly  borne  out  by  all  the  contemporary 
audiorities  for  the  history  of  this  period.  He  telb  us  '  that  the 
councillors  always  had  business  of  their  own  to  be  treated  of  in 
the  Council,  as  well  as  the  business  of  the  king.  "  Wherethrough 
when  they  come  tc^ther,  they  were  so  occupied  with  their  own 
matters,  and  with  the  matters  of  their  kin,  servants,  and  tenants, 
that  they  attended  but  little  ...  to  the  king's  matters.  And 
also  there  were  but  few  matters  of  the  king's,  but  the  same 
matters  touched  also  the  said  counsellors,  their  cousins,  their 
servants,  tenants,  or  such  other  as  they  owed  favour  unta  And 
what  lower  man  was  there  sitting  in  that  council,  that  durst  say 
against  the  opinion  of  any  of  the  great  lords  ?  And  why  might 
not  these  men  make  by  means  of  corruption  some  of  tibe  servants 
and  councillors  of  some  of  the  lords  to  move  the  lords  to  partiality, 
and  to  make  them  also  favourable  and  partial  as  were  the  same 
servants  or  the  parties  that  so  moved  them?  Then  could  no 
matter  treated  in  the  council  be  kept  privy.  For  the  lords  often 
times  told  their  own  councillors  and  servants,  that  had  sued  to 
them  for  those  matters,  how  they  had  sped  in  them  and  who 
was  against  them."  Fortescue  recommended  a  Council  of  twelve 
spiritual  and  twelve  temporal  men  "of  the  wisest  and  best  dig- 
posed  that  can  be  found  in  all  parts  of  this  land."  They  were 
to  take  an  oath  like  that  of  the  judges ;  they  were  to  have  a 
president  to  be  chosen  by  the  king j  ^nd^  they  were  to  meet  at 
certain  hours  and  deliberate  upon  all  matters  of  state  and  suggest 
legrislative  changes  to  Parliament*  The  Chancellor,  Treasurer 
and  Privy  Seal  should  be  ex-officio  members  ;  the  judges  should 
be  summoned  as  occasion  demanded;  and  the  Council  should 
keep  a  book  of  rules  for  its  own  procedure. 

Henry  VL's  reign  was  not  a  period  in  which  reforms  of  this 
kind  could  be  carried  out  When  Henry  attained  his  majority 
in  1437  anew  Council,  constituted  in  a  manner  similar  to  the. 
Councils  which  had  governed  England  during  his  minority^  was 
appointed ;  and  it  carried  on  the  government  in  a  manner  very 
similar  to  that  in  which  these  Councils  had  carried  it  on.^     A 

1  Vol.  ii  Bk.  iH  c.  5  ;  Baldwin,  op.  cit  180-181. 
'  For  some  account  of  him  see  vol.  ii  Bk.  iii  c.  5. 
>  Governance  of  England,  chap.  xv. 

*  *'  Wherethrough  the  parliaments  shall  do  more  good  in  a  month  to  the  mend- 
ing of  the  law,  than  they  shall  now  do  in  a  year,  if  the  amending  thereof  be  not 
debated,  and  by  such  council  riped  to  their  hands." 

*  Baldwin,  op.  cit.  184*189 — **The  council  that  had  ruled  during  the  king's 
minority  did  not  cease  to  rule  him  now,  and  the  same  aristocratit  junto,  whidi  had 
formerly  controlled  and  exploited  the  government,  still  retained  its  actual  supremscy." 
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change  came  after  the  peace  with  France,  and  the  marriage  of 
Henry  with  Margaret  of  Anjou.  The  king  and  queen  began  to 
rely  on  the  Earl  of  Suffolk  rather  than  on  the  Council.^  The 
salaries  of  the  councillors  ceased  to  be  paid,  and  they  ceased  to 
attend.^     Complaints  began  to  be  heard  of  evil  councillors ;  and 

Pari  iament>.,which,  .was  .conttQlkd  by,thcyeat  nohility,.  impeached 
5>iyflfbllc,  and  he  felL^     Then   came  various  movements  for  the 


reform  of  the  Council  led  by  the  Duke  of  York.     He  was  the 
leader  of  the  nobility;  ai)d  Jthey  desired,  as  in  Ed\y?ird  II.  and 
Richard  IIZ&.xfiigng».to  take  the_controI  of  the  government  out 
.fif  thfi-haadsjoC.the  king,  and  queen  and  their  favourites.*    More- 
over the  Duke  of  York  could  make  out  a  clearer  hereditary  right 

trt   fhp   fhrnnp   than    th<>    HniiQi^  of  T^nraQt^r;   andtbUS^  tO   the 

-  existing  fends  which  .harassed  the  country,  a.new  dynastic  feud 
Wft^  aHdfid.  ^Vhf>n  that  feud  broke  out  it  split  the  country 
into  two  parties,  and  civil  war  ensued.  The  Council  was 
gradually  disintegrated ;  and,  as  it  disintegrated^  "  it  tended  to 
resume  its  earlier  and  more  primitive  aspect  ** — ^a  shifting  body 
composed  of  the  nobility  and  a  few  officials.*  The  Council  did 
not  revive  as  a  definite  body  till  the  Tudor  kings  reformed  the 
Council  somewhat  on  the  lines  suggested  by  Fortescue. 

(2)  The  jurisdiction  of  the  Council. 

The  Council,  as  Professor  Baldwin  has  said,  "  was  a  court  of 
general  and  undefined  authority  long  before  the  courts  of  special 
character  came  into  existence."  •    Thus  its  jurisdiction  and.pro- 
vcfidnre-did  jiQt^in  the  Middle  Ages,  become  so  strictly  defined  ,. 

and  to  formal  as  the  jurisdiction  and  procedure  of  the  common 

.Jaw,  ronrts.  .  We   have   seen   that   both   the   Council   and  the 
Chancery  exercised  concurrently  a  jurisdiction  over  a  large jind        \^  ^ 
misrHlaneous-  mass .  of  business  jdtlx  which,  the  common  law    v\^  ** 
courts  could  not,  for  one  reason  or  another,  deal.^     We   have  C*^    x 
seen  too  that  they  exercised  it  by  means  of  a  procedure  by  bill  \  *    • 
or   petition,  accompanied   by   the   examination   of  the  parties  ^ 
_and-jadtnesses,  which  was  then  simple^,  speedy^  and  informal,  as . 
^.£QmpcU£d  with  the   cuipbrous   procedure   of  the   common  law 
^CQUrtSk?     Moreover   they   could  secure  the  presence  of  the  de- 
fendant by  writs  of  subpcsna  or  quibusdam  de  certis  causis^  which, 

^  Baldwin,  op.  cit.  189*191.  '  Ibid  19 1.  *  Ibid  193. 

^  Ibid  194  seqq.  '  Ibid  204.  *  Ibid  262. 

'  Above  405-407.  •  Above  450-451. 

*  For  specimens  see  App.  XVII. ;  Professor  Baldwin  points  out  that  the  subpogna 
appears  as  early  as  1363  suid  the  quibusdam  certis  d$  causis  as  early  as  1346,  Select 
Cases  before  the  Council  xxxviii;  it  appears  they  **were  not  derived  from  any 
example  set  by  the  ecclesiastical  courts,  but  were  evolved  out  of  the  formulae  already 
in  use  for  administrative  rather  than  judicial  purposes/*  ibid ;  there  seems  to  be  no 
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because  diey  did  xK>t  spodfy  the  particalar  wrong  oocnpiaiDed  cl^ 
w&c  available  for  any  cat2se  of  complaint,  and  did  not  oompei 
the  plaintifir  to  dioose  tbe  rigfat  remedy  at  his  periL^  Moseover 
if  tiae  drfandant  did  not  appear  thge  ware  very  much  n^re 
r^"^^**^  means  for.  seoiriiig  his  appearance  than  the  lengthy^ 
fimnt^^t^  of  the  common  law.^  We  have  serai,  toog  that  in 
initiating  these  processes  the  CoondJ  often  used  the  macfa^neiy 
of  the  office  of.  the  privy  seal,  which  was  OKMie^wedy  and  less 
ibnnal  than  the  marhineiy  of  the  Chancer^.'  JLs^adiafficot 
was  n"^^^  *^  ^Val  with  the  jonsses-of-^ieliticms  presented  to  it, 
as  ^*^^*«^  r*''*^tkm^  were  r^ft^^  w»  rm^  fmm  EacUamcoLJaPaiiift- 
-iiiCQt,JtJs ju>t.suiprisii^  .that .petitioners  "sought  the  Councfl 
as  aQ  jaltcniative. "  *_ 

During  the  fourtemth  centuiy  Paiiiament  viewed  the  vague 
and  indefinite  jurisdiction  of  die  Council  with  much  sn^Aioa. 
This  arose  chiefly  from  two  causes,  (i)  The  Council,  as  an 
executive  body,  was  identified  with  the  crown  and  the  prerogative. 
It  was  tbe  actions  of  the  crown  and  the  {Heixigative  which  Parlia- 
ment criticized  and  cc^trolled.  (ii)  It  exercised  a  rival  juris- 
diction outside  the  common  law,  and  used  a  procedure  very 
different  from  that  of  the  axmnon  law.  The  parties  to  the 
action  could  be  examined ;  ^  tfae_writs  of  subpama  or  qmibusdam 
de  certis  amsis  by  i»hich  defendants  were  summoned  to  aj^iear 
gave  them  no  warning  of  the  nature  of  the  plalnt^s"  cause  of 
complaint;*  and  it  sometimes  executed  its  own  orders  by  the 
summary  method  of  despatching  a  scrjeant  at  anns.^  It  was 
mote  efficient,  because  it  was  more  powerfiil  tlian  the  common 
law  courts.  Tbe  layman  feared  and  suspected  it;  and  tbe 
lawyer  hat^  it  because  it  encroached  upon  his  province.  We 
have  seen  that  in  Edward  IIL's  reign  the  judges  denied  that 
their  decisions  could  be  questioned  in  the  Council*  They  would 
have  liked  to  confine  its  jurisdiction  to  matters  falling  out^de  the 
common  law,  such  as  cases  concerning  aliens,  and  maritime  and 
ecclesiastical  cases. 

Both  these  causes  of  distrust  united  against  the  claim  of  die 

groond  fbr  tbe  traifitkm  tbat  Joim  de  Waldiam  invented  the  smkfamM  in  Ridisrd  IL^ 
reign ;  wfaai  he  appeaim  to  faftve  dooe  is  to  have  tnnrfitfid  it  into  Fieoch  and  iasoed 
it  under  the  privy  teal,  and  it  was  against  this  that  the  rnmiiioM  |aolrsltd  (R.P. 
iv  84L  ibid  xxnx. 

^For  this  difference  between  the  oommoo  law  prooedave  00  the  one  nde,  and 
that  of  the  ConncO  or  the  Chancery  00  the  other,  see  voL  ▼  Bk.  iv  PL  L  c.  4. 

'Above  406 ;  vdL  iii  c  6  {  2 ;  Baldwin,  op.  cit.  992. 

*  Above  407-408;  Baldwin,  op.  est.  255-261. 

«  Baldwin,  Sdect  Cases  before  the  Council  (S.S.)  aviti. 
•Baldwin,  op.  dt.  297-298;  R.P.  iv  84  (4  Hy.  V.  no.  4^ 

*  Bakhnn.  op.  cit.  290-291 ;  R.P.  iv  84  (4  Hy.  V.  oa  ^ 
^  Sdcct  Cases  in  the  Star  Chamber  (S.S.)  i  axv-xxviL 
'Above  361. 
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Council  to  deal  with  a  class  of  criminal  cases,  which  would  clearly 
have  fallen  within  the  jurisdiction  of  the  common  law  courts,  if 
they  had  been  strong  enough  to  deal  with  them.^  That  there 
were  many  such  cases  all  through  this  period  is  clear.  That  a 
urinal  ^hjph  coqld  deal  with  them  .effectiially _M^as  needed,  is^ , 

But  the  great  powers  of  the  Council  were  often 

used,  ugt  so  much  with  the  object  of  impartially  jsnforcing  the_ 
^W,  ^"^  W^th  the  Qt;)ject  of  pervcrtlOg  its  j)ro visions  out  of  favour 
.1  tr  p^"^rrfiil  individuaH,^  It  is  for  this  reason  that  the  general 
feeling  againsLJJie  exercise  of  arbitrary  jX)wer,  and  the  pro- 
/iP<^Qinna1  fftpljng  ^f  the  common  la\vyers  uniteH  against'  the^ 
XounciU    These  feelings  are . abundantly  illustrated  hy  statutes 

and  prtirion^ 

Among  the  statutes  jvhich  were  thought  to  guard  the 
«;iiprgmary  q{  the  common  law  the  lawyers  of  the  fourteenth 
^^Cfintury  placed  first  the  clause  of  Magna  Carta  which  ordained 
that  no  maa.should  be  condemned  save  by  the  lawful  judgment 
nf  his  pprrs  or  hy.  the  law  of  the  land^  .  And,  though  there  is  no 
historical  justification  for  their  identification  of  trial  by  jury  with 
"lawf"^  JMrigmpnt  of  peers,"  they  had,  as  we  have  seen,  some 
justification  in  appealing  to  this  clause  against  the  encroachments 
of  administrative  discretion.'  In  X328*  it  was  enacted  **that  it 
<f)pn  nnf  hg  (^Qm0|;^pHp|H  by  the  great  seal  nor  the  little  seal  to 
disturb  Of  dejay  common  right ;  and  though  such  commandements 
^  ^ome,  ^^^  jiKstirfg  shall  not  therefore  leave  to  do  right  in  any 
point*'^  In  1331  ^  there  is  an  enactment  ag^ainst  proceedings 
contrary  to  **  the  form  of  the  Great  Charter  and  the  law  of  the 
land/'^  In  1350*  it  was  enacted  that  "  none  shall  be  taken  by 
petition  or  suggestion  made  to  our  Lord  the  King  or  to  his 

Council  unless  it  be,  hy  inHiVt mpnt  nr  prp<;entment  j)f  gpod.  and 

lawful  people  of  the  same  neighbourhood  where  such  deeds  be 
donfiJnjd.ue_ma0Oer  or  by  process  made  by  writ  original  at  the 
>CQaimoo-law.;  nor  that  none  be  out  of  his  franchises  nor  of  his 
freeholds,  unless  he  be  duly  brought  in  to  answer  and  forejudged 
of  the  same  by  the  course  of  the  law."  In  1354  and  1368 
statutes  were  passed  to  the  same  effect.^ 


'  Nicolas  i  107-108  (1400) — where  it  is  stated  that  the  justices  of  the  peace  have 
no  power  over  great  offenders. 

*  Above  484 ;  below  491 ;  cp.  Baldwin,  Select  Cases  before  the  Council  (S.S.) 
xxvi« 

•  Above  59^3. 

*2  Edward  III.  c.  8;  cp.  14  Edward  III.  St.  i  c.  14,  and  11  Richard  II.  c.  10. 

* 5  Edward  III.  c.  9.  '25  Edward  III.  St.  5  c.  4. 

^  28  Edward  III.  c.  3 ;  4a  Edward  III.  c.  3  ;  the  latter  statute  recites  that  people 
are  accused  before  the  Council  *'  more  for  revenge  and  singular  benefit,  than  for  the 
profit  of  the  king  or  of  his  people.** 
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These  statutes  did  not  succeed  in  making  any  essential  altera 
ations  in  the  procedure  of  the  Council ;  ^  but  they  had  one  very 
important  result     They  prevented  the  Council  from  dealing  with 
questions  of  freehold  which  were  properly  determinable  by  the 
common  law  courts  by  the  machinery  of  the  real  actions  ;  ^  and 
they  prevented  it  from  dealing  with  questions  of  treason  or  felony, 
a  conviction  for  which  involved  the  death  penaltyjuid  the  escheat 
or.fbr&itoce'  of  freehold.     Consequently  it  came  to  be  thought 
that  the  Council  could  never  give  sentence  of  death,  but  could 
.  award  only  minor  corporal  punishments  and  p.ecuniary.£aialties.^ 
These  limitations  the  Council  never  transgres,sed*»,eyen  in  the 
Tudor  periodj  when,  as  we  shall  see,*  its  wide  jurisdiction  was 
...exercised. in  the  court  of  Star  Chamber.     It  is  clear  that  this 
limitation  of  its  jurisdiction  over  criminal  cases  had  important 
.effects  upon  the  growth  of  English  criminal  laWf     It  ensured 
that  the  most  serious  crimes  should  be  tried  by  the  ordinary  pro- 
cedure of  the  common  law  courts,  and  not  by  the  extraordinary 
procedure  of  the  Council  and  Star  Chamber.^     We  shall  see  that, 
consequently^  the  prisoner  got  a  fairer  trial  than  was  possible 
under  a  procedure  which,  in  the  sixteenth  century^  was  prepared 
;'  to  borrow  ideas  from  the  continental  forms  of  inquisitorial  pro- 
.  xedure  in  which  torture  played  an  important  part,. 

It  is  clear  from  the  Parliamentary  petitions  that  the  House  of 
Commons  was  anxious  to  secure,  not  only  the  enforcement  of 
these  statutes,  but  also  further  limitations  upon  the  activities  of 
the  Council.  Thus  in  1351  ®  it  petitioned  that  no  man  should 
be  put  to  answer  for  his  free  tenement,  nor  for  anything  that 
touches  life  or  member  before  the  King's  Council  except  by  pro- 
cess of  law  before  used.  The  reply  is,  "  II  plest  a  notre  Seigneur 
le  Roi  que  les  Leies  de  son  Roialme  soient  tenuz  et  gardez  en 

^  But  it  18  possible  that  the  requirement  that  in  a  civil  suit  the  parties  should 
submit  to  the  jurisdiction  was  due  to  the  feeling,  underlying  these  statutes,  diat  the 
jurisdiction  was  extraordinary,  see  Baldwin,  Select  Cases  before  the  Council  (S.S.) 
xli. 

*  For  these  actions  see  vol.  iii  c  i  §  i.    In  the  case  of  Attewode  v.  Clifford 

ii402-Z403),  Select  Cases  before  the  Council  (S.S.)  86,  a  petition  concerning  free- 
lold  addressed  to  Parliament  was  sent  for  hearing  to  the  Council ;  the  Council  in 
giving  judgment,  at  p.  89,  recite  both  the  authority  of  the  Parliament  and  the  assent 
of  the  parties. 

>  For  escheat  and  forfeiture  see  vol.  iii  c.  i  §  3. 

*  Even  minor  corporal  penalties  were  rarely  inflicted  in  the  Middle  Ages, 
Baldwin,  Select  Cases  before  the  Council  (S.S.)  xlv. 

'  Below  503 ;  cp.  Baldwin,  op.  cit.  298. 

«  Vol.  V  Bk.  iv  Pi.  I.  c.  4. 

^  Ibid ;  for  the  history  of  torture  in  England  see  vol.  v.  Bk.  iv  Pt.  I.  c.  4. 

•R.P.  ii  228  (25  Ed.  III.  n.  16) ;  cp.  R.P.  iii  2i  (i  Rich.  II.  n.  87)— the  king 
grants  that  petitions  be  not  terminated  before  lords  or  officers  of  the  Council,  '*  8*U 
ne  soit  tiele  querele  et  encontre  si  graunde  persone  que  homrae  ne  suppose  aiUours 
d'avoir  droit." 
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lour  force,  et  que  nul  homme  soit  tenu  a  respondre  de  son  fraunk 
tenement,  sinoun  par  processe  de  Ley  ;  Mes  de  chose  que  touche 
vie  ou  membre  contemptuz  ou  excesse,  soit  fait  come  ad  este  use 
cea  en  arere."  J[n  IlZgi_thgi:£is.a.long  reply  to  a  petition  of  a 
similarjcharacter.  to  the  effect  that  it  is  not  reasonable  to  restrain 

^e  king  frogLjendiiig  for  those  oXhis. subjects, whj^^^ 
Ajamipise  is  however  ^i yen  that  they  shajl  not  ^  be,  required  -Jto 

^MS3£er  for  their  freehold  {  but  if  the  king  or  his  Council  be 
credibly  informed  that  for  maintenance  and  oppression  the 
common  law  cannot  be  enforced,  in  that  case  the  persons  accused 
can  be  lawfully  summoned  In  1389^  there  is  a  petition  against 
the  practice  of  sending  for  persons  by  writs  of  quibusdam  de  certis 
caush  and  subpctna.  The  answer  is  "Le  Roy  yoet  sauyer  sa 
Regalie,  come  ses  progenitours  ont  faitz  devant  luy.**  In  1399  * 
there  is  a  complaint  that  personal  actions  are  removed  before 
_the  Council  by  letters  of  privy  seal  and  are  there  tried  before 

^enemiVs  nf^the  plaintiff  or  defendant;  the  prayer  of  the  petition 
is  that  such  actions  be  not  tried  before  the  Council.  The  petition 
is  granted,  unless  one  party  is  rich  and  the  other  poor,  so  that 

jnsricy.  cannot  otherwise  be  done.     It  is  clear  that  the  jurisdiction 
of  the  Council  is  still  extremely  ill-defined.     Parliament  has  not 
"iK^fifidH  «n  plarinfT  any  further  limitations  upon  it ;  *  and  .we  „ 
have  already  seen  that  it  had  no  more  success  in  its  efforts  to 

jnal^  changes  in  the  Councir&prQcedure^^  . 

We  have  seen  that  after  the  deposition  of  Richard  11.  the 
powers  of  Parliament  increased  ;  and  that  it  exercised  constant 

^rnntrol  nvfir.bQth  the  composition  of  the  Council  and  its  con- 

<^(\\\c\  0f  the  government.^     In  fact  during  the  latter  part  of  Henry 

^^  'g^rrie*^  ^hp  l;jr>g'<:  fy)^'ni^frpr«;  sgem, almost  more  dependent  on 

"^"SailiajZifiilLihaiX  upon  the  crown.  ^     It  is  this  phenomenon  which 

has  led  some,  historians  to  conipare  this  j)eriod^  with  the  mqdern 

jxlatians.betHOsen  Parliament  and  the  ministers  of  the.crow.n,.and  ^ 

JaJaULijLlha-"x:onstitutional  experiment".  The  result  of  this 
increased  control  over  the  Council  obtained  by  Parliament  was 

*  R.P.  iii  44  (a  Rich.  II.  n.  49) ;  cp.  R.P.  iii  506,  507  (4  Hy.  IV.  n.  78),  a  peti- 
tion of  a  similar  nature  reciting  Edward  1 1 1. 'a  statutes ;  a  similar  answer  is  returned. 

"  R.P.  iii  267  (13  Rich.  II.  n.  33) ;  cp.  R.P.  iii  323  (17  Rich.  II.  n.  52) ;  ibid  471 
(a  Hy.  IV.  n.  69) ;  ibid  iv  84  (3  Hy.  V.  n.  46) ;  ibid  156  (9  Hy.  V.  n.  25). 
»  R.P.  Hi  ^46  (I  Hy.  IV.  n.  162). 

*  Lambara,  Archeion  130-165  gives  a  very  clear  account  of  these  Parliamentary 
activities,  and  concludes  that  they  still  left  the  king  and  Council  free  to  redress  hard- 
ships which  were  not  redressible  by  the  common  law ;  at  the  same  time  he  concludes 
that  they  show  that  "  the  course  of  the  common  law  should  be  commonly  holden," 
'*  that  men  shoul<'  ,^»o4be  causelessly  convented  before  the  king  and  his  Council/*  and 
that  the  Council  l  "^ot  **  determine  finally  concerning  freehold  or  inheritance,** 
op.  cit.  X55 ;  cp>^-    J^ilMies  in  the  Star  Chamber  (S.S.)  i  lix,  Ix. 

•Above  487^^^/^^   Y  •  Above  48a,  483. 

^  Nicolas  i  lxit*lx%%i^  anV  297  •  vi  lUliv, 


r^  , 


X 
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not  so  much  the  limitation  as  the  recognition  of  its  jurisdicticm.^ 
Petitions  addressed  to  Parliament  were  sent  to  the  Council  to  be 
answered.^     Sq  usual  a  proceeding  was  this,  that  in  1420  we  find 
a  petition  directed  against  those  who  endorse  bills  to  the  Council 
-_»itb  the.  words.  "  by  authority  of  Parliament."  without  having 
such    authority.*    .  Statutes    strengthened   and    recognized^  its 
^  authority.     In,  141 1  *  it  was  given  a  jurisdiction  in  cases  of  riot. 
In  1452  *  penalties  >vere  enacted  against  those^  who  did  not  ap- 
^  pearJ>efore  the  King's  Council  when  warn^  to  do  so.     In  fact 
the  aims  of  Parliament,  or  rather  of. the  "over  mighty  sufijects" 
who  dominated   it,  were   rather  personal   than   constitutional 
^Feudalism  of  the.oldec-typfiL-had  .beeaj;cusbed  in  the  thirteenth 
century;  but  men's  political  ideas  were  cast  in  a  feudal  mould,* 
The  victory  of  the  Parliament  meant,  not  the  victory  of  law  but 
^' — the  virtnry  nf  the  gregt  pobl^Sr     They  gained  the  power  to  use 
X       the  Council,  and  all.  the_pther  organs  of  government  for  their  per- 
-T^  '^      sonal  ends — to  divert  the  state  organization  to  feudal  uses.^     The 
C,  ^^      failure  of  Parliamentary  government  conducted  on  these  lines 
^     ^     was  demonstrated  by  the  Wars  of  the  Roses. 
^    V,  We  have  seen  that  as  the  result  of  this  failure  the  whole 

^  machinery  of  government  was  paralysed.     It  is  significant  that 

the  Book  of  the  Council,  which  begins  to  run  continuously  in 
1421,  stops  in  1435,  ^^^  is  ^^^  resumed  till  1540.^  This,  Pro- 
fessor Baldwin  thinks,  is  due  mainly  to  the  entire  breakdown 
of  the  Council  • — a  breakdown  which,  as  we  have  seen,  had 
something  to  do  with  an  increase  in  the  business  of  the  Chancery, 
because  it  helped  it  to  develop  into  a  tribunal  distinct  from  the 
Council.^®  During  the  latter  years  of  Henry  VL's  and  the  earlier 
years  of  Edward  IV.'s  reign,  "suitors  generally  ceased  to  ad- 

^  See  the  case  of  John  Roger  (1428),  Nicolas  iii  313 ;  he  had  shipped  wool  con- 
traiy  to  the  statute ;  the  Council  consulted  the  judges  whether  they  should  fine  biin 
or  send  him  to  be  tried  by  a  jury ;  the  judges  advised  a  fine  as  he  might  corrupt  the 
jury ;  he  was  fined  200  marks  or  more  if  he  can  pay ;  cp.  Palgrave,  Ck>uncil  70. 

*  R.P.  iv  99,  100  (4  Hy.  V.  n.  15) ;  ibid  321,  322  (6  Hy.  VI.  n.  17). 

*  R.P.  iv  127  (8  Hy.  V.  n.  23) ;  but  Mr.  Leadam,  Select  Cases  in  the  Star 
Chamber  (S.S.)  i  xxiii-xxiv,  thinks  that  the  object  of  this  petition  was  to  make  "  the 
suit  and  request  of  the  Commons  indispensable  to  any  bill  preferred  by  a  litigant.** 

*  13  Henry  IV.  c.  7  §  2. 
'31  Henry  VI.  c  2;  Reeves,  H.E.L.  ii  535,  536;  Select  Cases  in  the  Star 

Chamber  (S.S.)  i  bc-lxi. 

*  "  A  parliament  of  Richard  II.  threatens  to  dissolve  itself,  but  00  medieval 
parliament  threatens  to  sit  in  permanence,'*  Stubbs,  C.H.  iii  520.  We  have  in  this 
sentence  the  whole  contrast  between  the  mediaval  and  the  seventeenth  century 
ideas  as  to  the  manner  in  which  pressure  could  best  be  brought  to  bear  upon  the 
crown. 

^  Fortescue,  The  Governance  of  England,  chap,  xv  cited  9bove  484. 

*  Baldwin,  op.  cit.  420 ;  for  an  earlier  journal  of  15  an<^  II.  nchard  II.  see  ibid 
App.  II. ;  for  the  records  generally  see  vol.  v  Bk.  iv  Ft.  I^'s  qf>*^icola8  in  his  first 
six  volumes  has  printed  the  Acts  of  the  Council  down  to  1460. 

'  Op.  dt.  420-421.  "^^  Above  408-409. 
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^"^g  thPf'r  g9^^iP^^'"<'*?  t"  t^^  Parliament  or  the  Council,  where 


Jbfi);  were  .not.  likely,  to. be  beai'd*  hut  joiade  jaddr^ssjeithsi  tct  jtb&. 

king  or  to^JJjeXha^ncellpr."  \.  .^  The  Council  had,  as  we  have  seen, 
a.  prnrfffluce. which. made  it.  iielL  fitted.  tp^jJUBBXSSSjj^  .di§9Jrders, 
which  were.  R^alysing  th^.  goverjuneaj.?.  As  Professor  Baldwin 
says,  **aU.th!ejPPiethods  which  ultimM^br.mP^d^Jbs.Star.Qharpbgj 
9  ■  Jcrrihk  power  w^e  w^  .dkveloped^.AUidsc^wthc.^  House  nf 
T<anraster.."  ^  But  the  members  of  the  Council  were  themselves 
mplicated  in  the  riots,  the  forcible  entries,  the  maintenance,  and 
oppression  which  they  were  asked  to  suppress.*  They  were 
therefore  incapable  of  acting  with  impartiality,^  or  of  using 
honestly  and  faithfully  their  powers  to  punish  offences  of  which 
they  themselves  were  guilty.  On  the  contrary  they  treated  these 
offences  with  leniency,^  and  even  protected  the  offenders  by  the 
lavish  issue  of  pardons  which  covered  all  imaginable  offences.^ 

Fortescue  saw  all  this  very  clearly  when  he  recommended  an 
able,  well-paid,  and  impartial  Council  as  the  remedy  for  the 
want  of  governance  from  which  the  country  was  suffering.^  He 
was  not  a  man  to  exalt  unduly  the  powers  of  king  and  Council 
at  the  expense  of  Parliament;*  but  it  is  clear  that  he  did  not 
consider  that  the  mediaeval  legislation  had  impaired  the  powers 
of  the  Council  to  exercise  a  wide  jurisdiction  to  deal  with  the 
prevalent  disorder.  In  fact,  as  we  shall  now  see,  the  Tudors 
proved  the  correctness  of  his  diagnosis  of  the  causes  of  the  evils 
from  which  the  country  was  suffering,  and  the  efficacy  of  his 

^  Baldwin,  op.  dt.  428.  ^  Above  486. 

*0p.  cit.  306;  he  points  out  in  Select  Cases  before  the  Council  (S.S.)  ci,  that 
the  case  of  Esturmy  v.  Courtenay  (1392),  which  was  given  a  ftill  hearing  before  the 
Council  (pp.  77-81),  was,  "  as  a  case  of  violence  and  oppression  the  first  of  a  series 
of  trials  such  as  afterwards  pertained  to  the  court  of  Star  Chamber.  It  was  a  trial 
on  criminal  charges  of  one  of  the  peers  of  the  realm,  for  which  the  Council,  apart 
from  the  House  of  Lords,  demonstrated  its  competence.** 

♦Vol.  ii  Bk  iii  c.  5 ;  cf.  the  tale  told  by  Huse,  C.J.,  in  Y.B.  i  Hy.  VII.  Mich.  pi. 
3  ;  he  said  that  when  he  was  Edward  IV. *8  attorney,  "  il  veist  touts  les  seigneurs  . 
jures  a  garder  les  statuts  queux  ils  ove  auters  avoient  alonques  compile  ensemble- 
ment  per  commandement  de  mesne  le  roy,  et  eux  diligentment  executer ;  et  il  veiast 
deins  un  heure  tanques  ils  fiirent  en  le  Star  Chamber,  divers  de  les  Seigniors  faire 
retainements  per  oath  et  serment,  et  autres  choses,  que  furent  directment  contrairies 
a  lour  dits  suretes  et  oaths.** 

'See  Select  Cases  before  the  Council  (S.S.)  ex. 

'  Baldwin,  op.  cit.  304-305,  cp.  Select  Cases  in  the  Star  Chamber  (S.S.)  i  Ixii ; 
Select  Cases  before  the  Council  (S.S.)  di. 

^  "  After  Jack  Cade's  rebellion  the  government,  as  an  act  of  amnesty,  promised 
pardons  to  all  who  should  ask  for  them,  and  the  number  granted  with  the  specifica- 
tion of  every  conceivable  crime  amounted  to  a  veritable  suspension  of  justice. 
Again  in  1459-1460  there  was  another  season  of  the  most  lavish  grants  of  such 
pardons/*  Baldwin,  op.  cit.  305 ;  see  the  case  of  the  Bedford  Riot  (1439)1  Select 
Cases  before  the  Council  (S.S.)  104-107,  and  Professor  Baldwin*s  comment  at 
p.  cxiv. 

'  Above  484 ;  Governance  of  England,  chaps,  xv,  xvi. 

'  De  Laudibus,  chaps.  9  and  13 ;  cp.  the  Case  of  Ship  Money  (1637)  3  S.T.  at 
p.  1x36  pir  Crooke,  J. ;  for  this  book  of  Forte8Cue*s  see  vol  ii  Bk.  iii  c  5. 
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suggested  remedy.  It  was  not  till  the  b^nnii^  of  liie 
teenth  century  ibstt  men  began  seriously  to  contend  that  die 
mediaeval  legislation  had  done  more  than  exclude  the  juris- 
diction of  the  G>uncil  in  cases  of  treason,  felony,  and  (redokL 
With  these  two  epochs  in  the  histoiy  of  the  Council — its  revival 
under  the  Tudors,  and  the  constitutional  conflict  which  raged 
round  it  in  the  eariy  Stuart  period — I  shall  deal  in  the  two 
following  sections. 

II.  The  Tudor  Period 

During  the  latter  part  of  Edward  IV. 's  reign  there  are  signs 
of  a  revival  of  the  Councirs  jurisdiction ;  ^  and  this  revival  was 
well  maintained  Jn  Richard  _IIL/s_rei£n?  But_it  was  not  till 
Heniy  VI L  s  reign  that  the  Council  r^^ained  all  and  more  than" 

air  its   old   aUtJlOndC"      ]][ wag^'rnngK   tli'p"  Cniinfil^  P^'"g   ^^^h 

as  an  executive  and  a  judicial  body,  that  England  at  lastgot_a 
government  which  was  tbtli  stronger  and  more  efficient^San 
she  had  had  since  the  reign  of  Henry  IL  Henry  VlL  ^^  »h** 
example,  followed  by  .his  successors^  of  keeping,  the  initiativejn 
his  hands,  but  of  working  with  a  Council '  composed  partly  of 
jpeers  and  partly  of  commoners.*  These  councillors,  cfiosen  i5i3 
trusted  by  the  crown,  and  promoted  for  their  efficiency,  were,  as 
Professor  Baldwin  has  said,*  a  new  "  aristocracy  of  service."  The" 
success  of  this  policy  gave  to  the  Council  during  the  Tudor 
p&i5d  ^n  mfluence  over  the  government  of  the  country  wh^ 
it  had  never  possessed  before  and  has  never  possessed  since. 
Helped  by  the  Council,  the  Tudor  kings  mastered  the  lawless- 
hess  of  the  preceding  period,  successfully  piloted"Itfae  Iiriglish 
state  through  the  difficult  transition  from  mediaeval  to  modem, 
and  reformed  the  church  on  lines  which  harmonized  admirably 
with  the  form  which  the  modem  English  state  was  &SSUmlng.' 
The  first  task  which  the  Tudor  kings  set  before  tl^ems^ves 
was  the  task  of  mastering  the  prevailing  lawlessness.  In  order 
to  cope  with  this  they  made  the  fullest  use  of  tl^  judtcTal  powers 

*  Baldwin,  op.  cit.  433-434«  '  Ibid  434-435* 

*  Bacon,  History  of  Henrv  VII.  (cited  Baldwin,  op.  cit.  436),  says,  "To  his 
Cound)  he  did  refer  much,  and  sat  oft  in  person ;  knowing  it  to  be  the  way  to  assist 
his  power  and  inform  his  judgment ;  **  Professor  Baldwin  sa3rs  that  daring  the  l|rst 
3rears  of  the  reign  the  king's  presence  is  indicated  in  nearly  half  the  reoofda  wludi 
we  have. 

*  See  Professor  Baldwin's  analysis,  op.  dt.  436. 

*  Op.  cit.  453 ;  as  Lambard  said,  Archeion  122,  "  Whether  they  be  nobles  or  no 
it  is  not  material,  sedng  that  the  calling  cometh  not  by  birth,  but  growelh  bv 
election ;  **  the  fact  that  Uie  Council  consisted  largdy  of  new  men  of  hombic  birth 
chosen  for  their  administrative  capacity  was  nude  matter  of  complaint  by  the 
Northern  rebels  in  1536,  Nicdas  vii  f fi,  iv ;  cp.  Baldwin,  op.  dt.  453-454 ;  vol.  tv 
Bk.  iv  Pt  I.  c  X. 

•Below  589-59I1  597-598- 
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of  the  Council  A  new  register  of  the  Councirs  ^rocegjiags 
^lledthe  "  Book  of  Entries."  which  waa  .bfigun  at  the  bseiiuuas* 
oi  Henry  VII. 's  reign,  consists  for  the  most  part  of  jiidicial  . 
.business,^  .But  in  order  to  give  the  Council  larger  powers  to 
deal  quickl3rwith  the  caass  of  judicial  work  which  the  disturbed 
^^gOf  the  country  brought  before^t  and  In  order  to  reconcile 
public  opinjon  to  the  exercise  of  these  powers,  the  government 
wisely_fpriowed  older  ^recedehfs/  and,  in  certain  cascs«.  put-the 
jtiri^iction  of  the  Council  on  a  statutory  hag^ 

' "^lEe  first  q(  thPQ#>  Qt^t^iff^^:  IS  the  Act  0^0487/  Pro  Camera (^<a  ^ '^  ' ' 
Stdlata.  It  recites  that  by  unlawful  maintenances,  by  giving  of  i'*'  ^  * 
liveries  and  "retainders  by  indentures,"  *  by  untrue  demeanings 
of  sheriffs  in  making  of  panels  and  other  false  returns,  by  bribery 
of  jurors,  by  great  riots  and  unlawful  assemblies,  the  policy  and 
good  rule  of  this  realm  is  almost  subdued.  It  therefore  enacted 
"that  the  Chancellor  and  Treasurer  of  England  for  the  time 
being,  and  Keeper  of  the  king's  Privy  Seal ;  ^  or  two  of  them, 
calling  to  them  a  bishop  and  a  temporal  lord  of  the  king's  most 
honourable  Council,  and  the  two  Chief  Justices  of  the  King's 
Bench  and  Common  Pleas,  for  the  time  being,  or  other  two 
justices  in  their  absence,  upon  bill  or  information  put  to  the  saidt 
Chancellor  for  the  king,  or  any  other,  against  any  person  for  any 
misbehaviour  before  rehearsed,  have  authority  to  call  before  them 
by  writ  or  by  privy  seal  the  said  misdoers,  and  them  and  other 
by  their  discretion,  by  whom  the  truth  may  be  known,  to  ex- 
amine, and  such  as  they  find  therein  defective,  to  punish  them 
after  their  demerits,  after  the  form  and  effect  of  statutes  thereof 
made,  in  like  manner  and  form  as  they  should  and  ought  to  be 
punished,  as  if  they  were  thereof  convict  after  the  due  order  of 
the  law."  "XTie  object  of  the  Act  was  clearly  to  constitijt?  a 
strong  committee  to  deal, with  the  offences  which  had  imperilled 
and  were  still  imperilling  the  authority  of  the  state.  Other  Acts 
or"thi§.42£ciQd  pursued  -.the,  same  policy.  Thus  in  1495  th^ 
CHancellor^  the  Treasurer,  the  Chief  Justices,  and  the  Master  of 
flie  Roll^  were  given,power  to  examine  complaints  as  to  perjuries 
"committed  by  jurors,  and  to  punish  the  offenders.'  In  1539 
Henry  VIII.'s  famous  Statute  of  Proclamations  established  a 
tribunal  consisting  of  most  of  the  important  officers  of  state  to 

*  Bftldwin,  op.  cit.  437.  ■  Above  490.  •  3  Henry  VII.  c.  1. 
^  I.e.  contracting  to  supply  small  bodies  of  soldiers.    For  a  specimen  of  one  of 

these  contracts  sec  Oman,  Warwick  36,  37. 

*2i  Henry  VIII.  c.  20  provided  that  the  President  of  the  Council  should  also  be 
one  of  the  judges ;  Lambard,  Archeion  202-205,  thought  that  this  Act  made  it  plain 
that  ^ese  four  officials  were  the  judges  and  the  rest  only  necessary  assistants,  and 
that  it  enabled  the  bill  or  information  to  be  addressed  either  to  the  king  or  to  the 
Chancellor ;  cp.  Select  Cases  in  the  Star  Chamber  (S.S.)  ii,  xii,  xiii. 

•  II  Henry  VII,  c  25 ;  12  Henry  VII.  c.  2. 
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deal  with  ofTences  against  proclamations  published  in  accordance 
with  the  provisions  of  the  Act^ 
^      The  most  famous  of  these  Acts  is  the  Act  Pro  Camera  Std- 

Ir  .. ^1  -    ■  ■■        i..--  — — ^ — ^^ 

leta  of  1487.*      Tr  l<^   fafVinii«;  nnr   go  miirh   on  arrminf  nf  thg  «*» 

suits  actually  effected  by  the  court  which  it  estahlishftd — ti^  fact^ 
there  are  very  few  records  of  trials  before  a  court  constUutedixiL 
accordance  with  its  provisions' — as  on  account  of  the.usejiiad& 
of  the  Act  by  those  who  in  later  days  disputed  the  lega^ty  of  the 
jurisdiction  exercised  by  the  court  of  Star  Chamber/  We  diall 
see  that,  in  the  seventeenth  century,  the  Parliamentary  party 
when  it  abolished  the  court, ^  took  a  view  as  to  the  effect  of  this 
Act  which  is  opposed  both  to  the  best  legal  opinion  of  the  six- 
teenth and  seventeenth  centuries,  and  to  the  best  opinion  of  the 
present  day.  But  the  fact  that  the  Parliamentary  party  in  the 
seventeenth  century  adopted  this  view  as  to  the  effect  of  this  Act 
long  exercised  a  disturbing  influence  upon  the  minds  of  later  con- 
stitutional historians,  because  these  historians  were  too  apt  to 
assume  that  the  l^al  views  expressed  by  the  Parliamentary  party 
were  correct/  It  is  therefore  necessary  at  this  point  to  explain 
whattbiftJ^ct  really  did  and  what  it  did  not  effect 

^jrstl^  it  gave  statutory  sanction  to  the  practices  of  sumncKm- 
ing  py^'^^ts  of  subpoena  or  privy  seal  persons  accuseJ  oF  com- 
mitting  the  offences  specified  in  the  statute,  and  of  examining 
them.  _  it„.thM9  pbyiated  the  constitutional  objection  To  ihose 
practices  which  had  figured  so  prominently  in  the^me^taenrf- 
ParliamentsJ  ^econdlypit  did  not  in  any  way  affect  the  wi5c 
and  still  undenned~junsdiction  exercised  lj£^the  Council,  Ss 
Coke  said,  it  was  affirmative — that  is  it  gave  jurisdiction  to  this 
statutory  committee ;  it  was  not  negative — that  is  it  did  not 
deprive  the  Council  of  any  jurisdiction  it  previously  possessed* 

1 31  Henry  VIII.  c  8  §  4.  *  3  Henry  VII.  c.  i. 

'  L.Q.R.  xviii  254;  cp.  Hudson,  Star  Chamber  23. 

*  Below  512.  •  Below  515. 

*  The  confusion  of  which  later  constitutional  historians  are  guilty  can  be  ex- 
plained by  their  consciousness  of  the  error  of  the  view,  taken  by  the  raliament  in  164X, 
that  the  Star  Chamber  was  created  by  the  Act  of  1487,  and  Ipr  their  desire  to  pronre 
that  the  Star  Chamber  was  an  illegal  court ;  thus  Hallam,  CH.,  i  55  n.  contends  that 
the  Star  Chamber  could  not  base  any  claims  on  the  Act  of  1487,  as  the  court  estab- 
lished by  the  Act  was  not  the  Star  Chamber,  and  he  concludes  that  therefore  the 
Star  Chamber  was  an  illegal  court ;  but  if  the  Star  Chamber  is  the  Council  (as  be 
admits),  and  if  the  Act  merely  confirmed  its  jurisdiction  in  certain  points,  as  Coke 
and  Bacon  both  contend,  his  deduction  is  clearly  erroneous ;  cp.  Protbero,  Constitu- 
tional Documents  ciii,  civ. 

'  Select  Cases  in  the  Star  Chamber  (S.S.)  i  Ixiv,  Ixv. 

"  "  The  Act  of  3  H.  7,  being  in  the  affirmative  is  not  in  some  things  pursued. 
.  .  .  And  it  is  a  good  lule  that  when  the  Act  of  3  H.  7  is  not  pursud,  there  (if 
there  be  many  jumcial  precedents  in  another  sort)  thev  must  have  warrant  from  the 
ancient  court,*'  Coke,  Fourth  Instit.  62 ;  cp.  Lambaro,  Archeion  197-200,  who  takes 
the  same  view. 
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But,(thirdlyjthe  court  set  up  by  the  Act  was  probably  r^ard^ 
as  a  congJiTttee  ot  the  Council.     It  toITowed  that  BotETmcL  powfiis. 
given  by  fhe  Act  and^  the  mode  of  their  exercise  therein  pre-^ 
scribed  couFdlbe  used  by  the  whole  CouncTT/  ^^^nr^,  thm  Cminciil 
could  by  virtue  of  the  authority  given  by  the  Act  examine. iipoa 
iiifefrogatories  defendants  brought  before  it.^ 

a  large  extent  their  enactment  was  Hii<^f;n  the  p^h'ticp!  ^nd^'tj^r, 
prevailing  fitthj^he^nning^  of  the  Tudor  pf?rinri  ;  and  thfTftfnri 
when  these  political  conditions  altered,  thex^bec?tJOfi..flhSQlfifa 
Asjaig..Xudor  scheme  of  government  thrcwgh  JEq^Qoga^sil^dc:.. 
velopedj^  at  different  organization  of  the  Council. and  its. business 
a^5  JAto  being,     Tbi§  jiew  organization  was  grounded  UPftP  <^P 
lines  of  cleavage  which,  as  the  sixteenth  centi^yy  proceeded,  gfgd"-. 
attyj^ew  up  within  the  Council     The  first  of  these  lineaj^f, 
cl^vage  was  a  distinction  between  the  Council  with  the  king  and 
the  Council  at  Westminster.     The  second^Wcis  a  .^isWctjon 'l^^^^ 
twee_n  the.  full  members  of  the  Privy  Council  and  the  ordinaiy 
members  of  the  Council.    Both  these  lines  of  cleavage  had  some- 
thing  to. do  witli  the  separation  of  the   Council^ acting  as  an 
executive  body  from  the  Council  acting  as  a  judicial  body— be- 
fwggn^  that  is^  the  Privy  Council  and  the  court  of  Star  Chamberr 
V^ien  this  separation  became  well  marked  the  Council  sitting,  in 
tKe"5^rXhamber^^lHaris  Ihe  court"  of  Star  Chamber-rr^id  all 
ancT  more  than  all  of  the  work  of  these  statutory  committees,  and 
jorenSS^a^ them  uilnecessary. 

Firstly,  in  certain  Ordinances  of  1526,  which  Henry  VIII.  ' 
devised  for  the  establishment  of  the  Council,  a  distinction  is 
drawn  between  the  Council  with  the  king  and  the  Council  at 
Westminster.'  This  was  a  distinction  which  had  appeared  from 
time  to  time  during  the  Middle  Ages  ; '  but  during  this  period  it 
tended  to  become  sharper  and  more  permanent  "  Henceforth," 
as  Professor  Baldwin  says,  "  the  monarchy  was  generally  success- 
ful in  maintaining  two  co-ordinate  boards  working  simultaneously. 
The  one  following  the  king  was  commonly  known  as  the  *  Council 
at  court;'  while  the  other  continued  to  be  called  *the  king's 
Council  in  the  Star  Chamber.' "  *    The  former  body  became  the 


^  *'  This  Act  in  one  point  ia  introductory  of  a  new  law,  which  the  former  court 
had  not,  viz.  to  examine  the  defendant,  which  being  understood  after  his  answer 
made,  to  be  upon  oath  upon  interrogatories,  which  this  ancient  court  proceeding  in 
criminal  causes  had  not,  nor  could  have  but  by  Act  of  Parliament,  or  prescription, 
the  want  thereof  especially  in  matter  of  firauds  and  deceits  .  .  .  was  a  mean  that 
truth  could  not  be  found  out,*'  Coke,  Fourth  Instit.  63. 

'  Baldwin,  op.  dt.  446-447.     * 

*  Baldwin,  Select  Cases  before  the  Council  (S.S.)  xvt« 

*  Ibid  448. 

/ 
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Privy  Council,^  and,  beii^^  more  immediately  ooonected  with  the 
king,  naturally  became  the  body  which  oonadered  all  questions 
of  policy  domestic  and  fioceign.  The  latter  transacted  the  routine 
business  both  administrative  and  judicial  Secondly,  we  find  in 
Henry  VIIL's  reign  a  group  of  persons  employed  to  perfionn 
some  of  these  routine  duties,  but  not  full  privy  cooncillofs.* 
Thus  there  are  councillors  employed  to  do  the  work  afterwards 
dcme  by  the  Masters  of  Requests.  There  are  perscMis  employed 
to  assist  in  judicial  business ;  and  some  of  these  persons  were 
employed  specially,  others,  like  Ae  judges,'  were  regarded  as 
being  ex  officio  obliged  to  assist  if  and  when  required.  It  is 
obvious  that  these  supernumerary  or  ordinary  councillors  would 
be  wanted,  not  so  much  for  the  political  questions  which  were 
discussed  by  the  Council  with  the  king,  as  for  the  administrative 
and  judicial  business  which  came  before  the  Councfl  at  West- 
minster. 

It  is  this  branch  of  the  Council  which  sat  at  Westminster 
which  developed  into  the  court  of  Star  Chamber.  The  name  has 
been  variously  and  fancifully^  derived.  Blackstone  derives  it 
from  the  word  "  Starra  " — the  term  used  for  the  contracts  and 
obligations  of  the  Jews.  These  were  deposited  in  certain  places^ 
the  chief  of  which  was  the  Exchequer  at  Westmin^er.*  The 
room  so  used  came  to  be  approfMiated  to  the  Council ;  and  hence 
the  Council  took  the  name.  Star  Chamber.  Coke,*  Sir  Thomas 
Smith,^  Camden,*  and  Lambard,*  derived  the  name  from  the  £Eict 
that  the  roof  of  the  room,  where  the  Council  sometimes  sat,  was 
ornamented  with  stars.  Additional  probability  is  lent  to  this 
theory  by  the  fact  that  the  *'  Sterred  Chambre  "  is  first  referred 
to  in  1348.  Only  the  year  before  Edward  III.  had  made  ex- 
tensive additions  to  the  palace  of  Westminster,  which  comprised 
among  other  things  a  new  council  chamber.^®  On  either  view 
the  name  is  the  name  of  a  place  where  the  Council  sometimes 
sat 

That  the  Council  at  Westminster  developed  its  judicial  at 
the  expense  of  its  administrative  side  is  probably  due  to  the 
fact  that  the  amount  and  importance  of  its  judicial  business  was 
greater   than  the  amount  and  importance  of  its  administrative 

'  For  an  account  of  the  very  important  part  played  by  the  Prhry  Council  ia  the 
sphere  of  administration  during  this  period^  see  voL  iv  Bk.  iv  Pt.  I.  c  x. 
'  Baldwin,  op.  cit.  450-452 ;  cp.  Lambaid,  Arcbeion  ia3>i24. 
»  Below  497  n.  3. 

*  Hudson  8 ;  cp.  Lambard,  Archeion  183-184 ;  James  L  Works  559. 

*  Comm.  iv  263  n. ;  above  45-46. 

*  Fourth  Instit.  66.  ^  Commonwealth,  Bk.  iii  c  4. 
'  Britannia  (Ed.  1607)  130.  *  Archeion  184-185. 

^Baildon,  Les  Reportes  in  Camera  Stdlata,  xlii-zlv.  Am  be  points  out,  the 
word  "  surra  "  couM  hardly  become  "  sterred  "  or  "  stellata.** 
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business.  In  fact  the  need  of  a  special  branch  of  the  Council  to 
deal  with  judicial  work  had  long  been  felt.^  But  the  severance 
between  the  two  sides  of  its  activity  was  never  complete.^  How- 
ever, it  gradually  became  more  complete  as  the  sixteenth  century 
advanced,  until,  at  the  end  of  that  century,  the  court  of  Star 
Chamber  had  begun  to  present  the  appearance  of  a  court  inti« 
mately  related  to,  but  yet  distinct  from  the  Privy  Council.  Per- 
sons like  the  chief  justices,  who  were  not  full  privy  councillors, 
habitually  sat  there  and  took  part  in  its  decisions,  in  order  that 
it  might  have  professional  help  in  the  performance  of  those 
judicial  activities  which  were  the  chief  part  of  its  business.'  It 
developed  a  distinct  style,^  a  distinct  procedure,^  a  distinct 
official  staff,^  and  always  sat  in  a  distinct  place.^  It  is  not  sur- 
prising therefore  that  it  b^an  to  be  r^arded  as  a  distinct' 
tribunal ;  and  that,  as  it  consisted  of  all  the  privy  councillors 
and  of  others  besides,  it  gradually  absorbed  those  smaller 
statutory  committees  with  limited  judicial  functions  which  had 
been  established  at  the  end  of  the  fifteenth  century. 

The  process  by  which  this  result  attained  was  gradual,  and 
we  have  few  definite  data ;  but  we  can  s^  tl^^  ^nflfl  upon  ^^«^K 
the  separatiQa_prQC£eded  in  the  Acts  of  the  Privy  Council  ;..giud 
we  can,trace  both  the  existenceof  and  the  causes  for  this  separa- 
tion iirUlfi-bopks  of  contemporary  writers  upon.the  Star  Chamber. 
^j^jThe  Acts  and  Proceedingsi  of  the  Privy  Cpuncil  contain 
indications  that  the  Council  sitting  in  the  Star  Chamber  for  the 
purpose  of  judicial  work  was  becoming  a  dfstlnct  court.  In 
1564  a  person  was  ordered  to  appear  every  day  the  Lords"sat  in 
the  Star  Chamber.^  In  1578  a  person  was  ordered  to  appear 
the  first  day  of  the  next  Star  Chamber.*  Dasent  notes  ^®  in 
1 580-1 58 1  that  entries  on  the  Council  records  relating  to  business 

^  Baldwin,  Select  Cases  before  the  Council  (S.SJ  xix,  xx ;  the  same  phenomenon 
appears  in  the  Council  of  the  North,  Retd,  King's  Council  in  the  North  247-249. 

•  Below  502. 

'  Below  500.  The  question  whether  the  judges  were  full  members  had  been 
a  matter  of  controversy ;  Coke,  Fourth  Instit.  62,  said  that  the  two  duef  jus  vices 
took  part  in  the  decisions  of  the  court  '*  as  it  hath  been  resolved  and  daily  experience 
teacheth ;  '*  but  Mr.  Leadam  says  that  Y.B.  8  Hy.  VII.  Pasch.  pi.  7  contradicts 
him,  Select  Cases  in  the  Star  Chamber  (S.S.)  i  xxxiv-xxxv ;  but  this  decision  only 
applies  to  the  statutory  Court  created  by  the  Act  of  1487,  in  which  they  were  clearly 
only  assessors,  ibid  i  xxxviii,  lix;  ii  xii;  Lambard,  Archeion  199;  Coke  could  testify 
from  personal  experience  that  it  was  never  taken  to  apply  to  the  court  of  his  day, 
see  Select  Cases  in  the  Star  Chamber  (S.S.)  i  xliv. 

♦  Below  499.  •  Below  501.  ■  Below  500. 

^  "  Thi  Lords  sitting  in  th$  Stem  Chamhre  became  a  phrase ;  and  when  we 
consider  the  influence  of  names  in  human  affairs,  and  how  comparatively  weak  any 
bod V  of  men  remain  until  they  have  found  an  incorporate  appellation  ...  we  can 
hardly  doubt  but  that  this  circumstance  contributed  to  assist  the  Council  in  main- 
taining their  authority,**  Palgrave,  Council,  38,  39. 

'Dasent  vii  189.  *  Ibid  x  383  ;  cp.  xii  277. 

^'  Ibid  xii  vii ;  xiii  vii. 

Vol.  I.— 32 
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in  the  Star  Chamber  are  written  on  dififefent  sized  paper,  and 
are  interleaved  in  the  MS.  It  is  clear  that  the  Star  Chamber 
generally  sat  only  in  term  time,^  and  that  matters  which  came 
before  die  Star  Chamber  did  not  necessarily  come  before  the 
Council.  Certainly  as  early  as  1570  the  Council  declined  to 
accept  a  plea  that  the  matter  was  coming  before  the  Star 
Chamber,  though  in  the  end  the  plaintiff  was  directed  to  prosecute 
his  suit  there.^  As  early  as  1553  a  commission  was  issued  by 
Edward  VI.  to  the  Earl  of  Bedford  and  nihe  others  to  hear  suits 
in  order  to  relieve  the  Council  of  this  work ; '  and  from  1 582  on- 
wards it  is  clear  that  the  Council  was  desirous  of  getting  rid  of 
the  mass  of  private  litigation  which  was  brought  before  it  In 
the  April  of  that  year  there  is  the  following  entry  * :  **  The 
Lordes  and  others  of  her  Majesties  Privie  Councell  considering 
what  multitude  of  matters  concerning  private  causes  and  actions 
betwene  partie  and  partie  were  daylie  brought  unto  the  Councell 
Bourde,  wherewith  their  Lordships  were  greatlie  troubled  and 
her  Majesties  speciall  services  oftf  ntymes  interrupted,  for  remedye 
whereof  it  was  agreed  among  them  that  from  henceforthe  no 
private  causes  arrising  betwene  parties  for  any  action  whatsoever 
which  maye  receyve  order  and  redresse  in  any  of  her  Majesties 
ordinary  Courtes  shal  be  receaved  and  preferred  to  the  Bourde, 
onless  they  shall  concerne  the  preservacion  of  her  Majesties  peace 
or  shalbe  of  some  publicke  consequence  to  touche  the  govern- 
ment of  the  Real  me"  This  resolution  docs  not  seem  to  havfe 
been  followed  by  much  result.  It  was  repeated  in  1589  ;  ^  and 
in  the  same  year  there  occurs  an  entry  which  shows  that  the 
court  of  Star  Chamber  is  r^arded  almost  as  an  ordinary  court 
distinct  from  the  Council.  The  entry  is  dated  Oct.  22nd* 
and  runs  as  follows :  "  Whereas  in  a  cause  depending  betwene 
Johne  Love  of  Ella  we  in  the  county  of  Suffolk,  yeoman,  plaintiff, 

^  Coke,  Fourth  Instit.  65 ;  Select  Cases  in  the  Star  Chamber  (S.S.)  i  bcvfiL 

'  Dasent  vii  405 ;  viii  13.  '  Egerton  Papers  (C.S.)  24-25. 

*  Dasent  xiii  394,  395. 

'Ibid  xviii  181-183;  it  is  there  recorded  that  their  Lordships  had  promised 
that  they  will  not  for  private  favour  evade  the  order ;  and  they  reserve  to  themselves 
the  right  to  hear  any  cases  in  which  a  denial  of  justice  in  the  ordinary  courts  is 
alleged,  or  any  cases  where  there  is  an  information  for  treason  or  conspiracy ;  thus 
ibid  xix  195  (1590)  the  Council  requested  Clynch,  J.,  and  Serjeant  Walmsley  to  look 
into  a  case  then  depending  in  the  Star  Chamber. 

'  Ibid  xvii  195 ;  the  separation  of  the  Council  from  the  Star  Chamber  is  also 
brought  out  by  the  entry  cited  above  n.  2,  ibid  vii  404-405,  of  the  year  1570 ;  io 
that  case  a  complaint  had  been  made  to  the  Council  and  an  order  in  the  case  had 
been  given ;  but  the  order  had  been  disobeyed,  and  the  plaintiff  had '  begun  another 
suit  in  the  Star  Chamber ;  thereupon  the  Council  wrote  to  him  as  follows :  *'  They 
meane  not  to  suffer  Thauctorite  of  their  Table  to  be  so  much  prejudiced  as  to 
indure  that  any  matter  of  complaint  brought  and  delt  by  them  shula  by  the  com- 
plainant himself  be  removed  to  any  othif  Coourtt  before  the  same  be  heard  by 
their  Lordships  and  ordered.'* 
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and  Thomas  Love  and  Cyprian  Hullocke,  defendants,  the  parties 
being  called  before  their  lordships  yt  appeared  unto  them  that 
the  said  cause  was  depending  in  the  Starre  Chamber,  where  the 
same  is  to  receave  tryall,  and  in  that  case  by  their  Lordships  late 
order  not  to  be  determined  at  the  Counsell  Borde ;  the  parties, 
therefore,  together  with  the  said  cause,  were  this  daye  dismissed 
and  left  to  their  triall  in  the  Starre  Chamber,  or  in  suche  other 
court  of  Justice  or  Conscience  where  the  same  is  properly  to  be 
determined."  The  Council  did  not  however  abandon  all  its 
jurisdiction.  In  fact  an  order  similar  to  that  of  1 589  is  made  in 
1591.^  It  is  clear,  however,  that  the  Council  sitting  in  the  Star 
Chamber  is  coming  to  be  regarded  as  a  separate  court,  and  that 
this  court  is  taking  much  of  the  judicial  work  which  formerly 
came  before  the  Privy  Council. 

(ii)  The  evidence  of  contemporary  writers  upon  the  court  of 
Star  Chamber  points  in  the  same  direction.  Camden,^  Sir 
Thomas  Smith,'  Lambard,*  and  Crompton  *  regard  the  Star 
Chamber  as  a  separate  court,  but  as  a  court  which  has  a  close 
connexion  with  the  Privy  Council.  We  may  gather  the  same 
thing  from  Coke  and  Bacon ;  and  their  evidence  is  entitled  to 
great  weight  because  they  were  both  distinguished  members  of 
the  court.  Coke  in  his  Fourth  Institute  treats  of  the  Council 
and  the  court  of  Star  Chamber  in  separate  chapters.'  Bacon 
treats  it  as  a  separate  court  which  exercises  "  the  high  and  pre- 
eminent power"  reserved  to  the  King's  Council  "in  causes 
that  might  in  example  or  consequence  concern  the  state  of  the 
commonwealth."  ^  The  best  evidence,  however,  of  the  nature  of 
the  process  which  was  separating  the  court  of  Star  Chamber 
from  the  Privy  Council  is  Hudson's  treatise  on  the  Star  Chamber.^ 
We  can  see  from  that  work  that  the  court,  its  official  staff,  and 
its  procedure  were  being  gradually  shaped  by  the  cases  de- 
cided there,  and  by  the  eminent  men  who  sat  as  judges.  We 
see  a  process  at  work  similar  in  its  nature  to  the  process  which 
in  earlier  days  separated  the  courts  of  common  law  from  the** 
Curia  Regis. 

The  court  had  the  official  style  of  "  The  Lords  of  the  Council 
sitting  in  the  Star  Chamber ; "  and  persons  were  cited  to  appear 
"coram    Domino   Rege    in    Camera   Stellata    coram   Consilio 

^  Dasent  xxi  240. 

*  Britannia  130  fEd.  1607)  cited  Prothero  175. 

*Commonw^tb,  Bk.  iii  c.  4.  ^Archeion  xi6*2i8  (Ed.  1635). 

'Courts  29,  **  Le  Court  de  Starre  Chambre  est  Hault  Court,  tenus  auant  le  Roy 

et  son  Counsell  et  auters.** 

•  Caps.  2  and  5.  '  History  of  Henry  VII. 

^Printed  in  the  2nd  vol.  of  Collectanea  Juridica;  for  an  account  of  Hudson 
and  his  treatise  see  vol.  v  Bk.  iv  Pt.  I.  c.  4. 
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ibidem."  ^  The  style  of  the  court  illustrates  its  connexion  with 
the  Council ;  and  it  is  clear  that  the  actual  presence  of  the  kii^ 
was  not  yet  entirely  a  fiction.*  During  the  last  quarter  of  the 
sixteenth  century  its  membership  had  become  definitely  fixed. 
It  included  all  privy  councillors,  other  persons  sworn  of  the 
Council  but  not  privy  councillors,  among  whom  were  always 
some  of  the  judges,  and  such  peers  and  bishops  as  were  sum- 
moned by  the  crown.'  In  earlier  days  it  would  seem  that  some 
thought  that  all  peers  had  a  right  to  attend.^  But  it  is  clear 
that,  when  Hudson  wrote,  they  were  definitely  excluded  unless 
specially  summoned.^ 

The  court  had  also  its  proper  officials — a  clerk  of  the  court, 
examiners,  an  usher,  attorneys  of  the  court  and  a  Serjeant*  As 
the  business  of  the  court  increased  the  officials  tended  to  increase 
in  number,  and  the  fees  to  grow  in  amount  Hudson  notes  as 
new  officers,  a  clerk  to  make  warrant  for  processes,  to  record 
appearances,  and  to  deliver  certificates  ;  another  to  keep  the 
record  of  bills,  pleadings,  examinations  and  commissions ;  an- 
other to  enter  affidavits  and  orders ;  a  r^istrar  to  draw  decrees.^ 
He  says  that  formerly  there  were  only  two  attorneys  to  the 
court  who  acted  for  the  parties,  but  that  their  number  had  risen 
to  four.®  As  in  the  court  of  Chancery,  these  officials  were  paid 
by  fees  and  copy  money,  with  the  usual  result  that  the  process 
became  costly  and  lengthy.*  Thus  we  read  that  the  power  of 
examining  the  parties  "  was  used  like  a  Spanish  inquisition  to 
rack  men's  consciences,  nay  to  perplex  them  by  intricate  ques- 
tions, thereby  to  make  contrarieties  which  may  easily  happen  to 
simple  men  ;  and  men  were  examined  upon  lOO  interrogatories, 

'  Baildon,  Les  Reportes,  etc.,  Hi  Iv ;  Coke,  Fourth  Instit.  65 ;  Select  Ca«es  in  the 
Star  Chamber  (S.S.)  i  xvii. 

'  A  seat  was  always  reserved  for  the  sovereign  before  which  the  purse  and  mace 
were  laid,  Manningham^s  diary  (C.S.)  53  ;  Bacon  said  in  1610,  "  that  Concilium  non 
hahet  potesiaUm  deUgatam  sed  inhartntem^  and  it  is  but  Rex  in  Cathgdra"  Sped- 
din^,  Letters  and  Life  iv  178-179;  and  in  1619-1620  he  mentioned  two  cases  in 
which  the  king  had  sat  in  the  Star  Chamber,  ibid  vii  70-71. 

*  See  James  L's  speech  in  the  Star  Chamber  in  z6i6,  Works  559 ;  above  497 
n.  3. 

*  Hudson,  24*25. 

'  Ibid ;  cf.  Dudley's  Case  (1604)  Les  Reportes,  etc.,  171 ;  Camden,  Britannia 
(Ed.  1607)  130 ;  Coke,  Fourth  Instit.  65,  appears  to  contradict  himself,  as  he  seems 
to  say  firstly  that  *'  all  the  lords  spiritual  and  temporal  are  members,**  and  seooiiAj 
that  '*  such  other  lords  of  Parliament  as  the  king  shall  name  are  members.** 

*  Hudson  37-48.  He  notes  at  p.  29  that,  "  the  causes  of  equity  in  Chancery 
growing  many,  and  other  employments  of  special  service  pressing  the  principal 
officers,  the  clerk  of  the  court  hath  of  latter  times  been  trusted  with  the  direcdoo  of 
things  of  course ;  **  and  that  the  serjeant  **  made  great  profit  by  preparing  convenient 
places  for  young  noblemen  and  men  of  quality,  which  flock  thither  in  great  abun- 
dance, when  causes  of  weight  are  there  heard  and  determined,'*  at  p.  48. 

^  Ibid  40.  41.  ^  Ibid  45. 

'  It  seems  that  Egerton  had  at  one  time  begun  to  make  enquiries  with  a  view  td 
remedy  these  abuses,  Egerton  Papers  (C.S.)  271-272,  429-432. 
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nay,  and  examined  of  the  whole  course  of  their  lives."  ^  When 
the  interrogatories  in  one  case  could  only  be  contained  on  a 
parchment  roll  four  yards  long,  we  are  not  surprised  that  a  rule 
was  made  confining  them  to  sixteen  sheets  with  fifteen  lines  on 
a  sheet*  The  question  of  costs,  and  the  question  what  privileges 
officials  and  suitors  of  the  court  possessed,  are  discussed  by 
Hudson.' 

The  procedure  in  use  in  the  court  was  becoming  fixed.  In 
civil  cases  the  plaintiff  filed  a  bill  and  the  procedure  thereon  was 
similar  to  that  of  the  court  of  Chancery.*  In  criminal  cases 
there  was  either  a  written  information  by  the  Attorney-General, 
as  in  the  court  of  King's  Bench,*  or  a  complaint  by  the  Attorney- 
General  ore  tenus.^  The  ordinary  rules  of  procedure  were  en- 
forced upon  all  parties,  even,  as  Hudson  specially  notes,  upon  the 
Attorney-General.^  He  has  much  to  say  upon  the  form  of  the 
bill,  upon  answers,  examinations,  interrogatories,  pleas,  and 
demurrers. 

It  is  clear,  therefore,  that  the  Star  Chamber  was  becoming  a 
settled  court ;  and  it  is  probable  from  Hudson's  account  that  this 
result  was  largely  due  to  Lord  Ellesmere's  reforms  in  its  practice 
and  procedure.®  He  was  doing  for  the  court  of  Star  Chamber 
what  he  was  doing  for  the  court  of  Chancery. 

We  may  conclude,  therefore,  that  the  court  of  Star  Chamber, 
as  it  became  a  settled  court,  was  separating  from  the  Council ; 
or,  to  put  the  same  thing  in  a  different  way,  that  the  judicial 
work  of  the  division  of  the  Council  which  sat  at  Westminster  in 
the  Star  Chamber  had  become  so  important,  that  this  division  of 
the  Council  was  beginning  to  exhibit  the  characteristics  of  a 
judicial  court  Thus  it  heard  cases  publicly,*  some  of  the  judges 
were  generally  present, ^^  and  it  usually  sat  only  in  term  time.^^ 
But  though  the  Council  sitting  in  the  Star  Chamber  was  thus 
coming  to  be  a  judicial  court  distinct  from  the  Privy  Council,  it 

^  Hudson  169. 

'Baildon,  Les  Reportes,  etc.,  lo,  ii ;  Hudson  151. 

*  Ibid  46,  135,  142-168.  *  Ibid  150-157,  i6i-i68. 

•Coke,  Fourth  Instit.  63, 

'Hudson  126-12S.  Coke  notes  that  this  procedure  is  rare;  it  must  proceed 
**  upon  the  confession  of  the  party  in  writing  under  his  hand,  which  he  again  must 
freely  confess  in  open  court,  upon  which  confession  in  open  court,  the  court  doth 
proceed.  But  if  his  confession  be  set  down  too  short,  or  otherwise  than  he  meant, 
he  may  deny  it,  and  then  they  cannot  proceed  against  him  but  by  Bill  or  Informa- 
tion, whidi  is  the  furest  way.'*  For  a  fiill  account  of  the  procedure  of  the  court  see 
vol.  V  Bk.  iv  Pt.  I.  c.  4. 

^  At  p.  137.  "  Ibid  27,  23S,  239. 

'Select  Cases  in  the  Star  Chamber  (S.S.)  i  Ivi. 

^^  Above  500. 

^1  Select  Cases  in  the  Star  Chamber  (S.S.)  i  Ixviii;  some  of  these  features  are 
anticipated  by  precedents  in  the  mediaval  period,  Select  Cases  before  the  Council 
(S.S.)  97. 
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was,  after  all,  a  division  of  the  Council^  "  The  clerk  of  the 
Council  was  the  clerk  of  the  Star  Chamber,  and  the  proceedings  of 
the  Star  Chamber  ran  in  the  name  of  the  Council."  *  In  Hawarde's 
collection  of  Star  Chamber  reports  (i  593-1603)  much  miscellane- 
ous business  is  recorded;*  and  conversely  the  Privy  Council, 
whether  sitting  at  Westminster  or  elsewhere,  still  did  some  judicial 
work.*  In  fact,  neither  in  the  sixteenth  century  nor  at  the  present 
day  is  it  possible  to  draw  the  line  quite  precisely  between  judicial 
and  administrative  work — we  shall  see  that  at  the  present  day 
the  Judicial  Committee  of  the  Privy  Council  performs  functions 
which  are  not  strictly  judicial/  In  1 641  the  Act  which  abolished 
the  court  of  Star  Chamber  was  entitled  "  an  Act  for  the  regulat- 
ing of  the  Privy  Council  and  the  taking  away  the  court  commonly 
called  the. court  of  Star  Chamber."*  This  title  shows  that  the 
two  bodies  were  separate,  and  yet  so  closely  connected  that  it 
was  impossible  to  distinguish  accurately  between  them. 

The  increase  of  business  which  had  led  to  this  new  organiza- 
tion of  the  Council  led  also  to  the  creation  of  a  number  of  pro- 
vincial Councils  in  different  parts  of  the  country.  The  most 
important  of  these  were  the  Councils  of  Wales  and  the  Marches, 
and  of  the  North.  ^ 

The  Council  of  Wales  and  the  Marches  probably  originated 
in  the  Council  of  the  Prince  of  Wales  which,  from  Edward  I.'s 
reign  onwards,  had  exercised  authority  in  the  Principality.  The 
jurisdiction  of  this  Council  was  extended  in  Henry  VII. 's  reign 
to  the  Marches,  and  it  developed  into  the  Council  of  Wales  and 
the  Marches.®  It  did  its  appointed  work  efficiently;*  and  its 
existence  and  legality  were  recognized  by  the  statute  of  1543.^^ 
The  Council  of  the  North  was  reorganized  "  on  the  nnxlel  of  the 

^  As  Bacon  said  in  a  letter  to  James  I.,  '*  The  Star  Chamber  in  the  institution 
thereof  hath  two  uses  ;  the  one  as  a  supreme  Court  of  Judicature ;  the  other  as  an 
open  Council,"  Spedding,  Letters  and  Life  vii  70 ;  thus  in  1590,  Dasent  xix  aaa,  the 
Council  ordered  that  a  person  should  attend  "on  us  at  the  Star  Chamber.** 

^  Select  Cases  in  the  Star  Chamber  (S.S.)  i,  xii. 

'Thus  at  pp.  19,  56,  loi,  186,  326,  367  we  get  proclamations  of  Orders  in 
Council,  and  the  Lord  Chancellor's  annual  charge  to  the  judges  of  assixe  and  the 
justices  of  the  peace. 

•  Thus  in  the  Orders  3  and  9  made  by  the  Council  in  1627,  cited  in  the  App. 
to  Selbourne's  Judicial  Procedure  in  the  Privy  Council,  Wednesday  and  Friaay 
afternoons  were  set  apart,  "  for  despatch  of  suitors,  if  the  greater  occasions  of  state 
do  not  hinder.** 

•  Below  524-525.  ■  16  Charles  1.  c.  10. 

^  A  Council  had  also  been  set  up  in  the  West  in  1540,  32  Henry  VIIL  c.  50; 
but  owing  to  local  opposition  it  had  soon  ceased  to  exist,  Coke  Fourth  Instit.  246. 
®  Above  126-128 ;  Skeel,  The  Council  in  the  Marches  of  Wales  28, 29,  269,  270. 

•  In  1538  Lee  could  write  to  Henry  VIIL,  •*  Your  subjects  in  WaJes  be  in  such 
order  that,  since  Christmas,  I  hear  of  neither  stealing,  riots,  murders,  nor  man- 
slaughter,** L.  and  P.  xiii,  i  no.  222. 

'^  34i  35  Henry  VIIL  c.  26.  It  was  popular  at  first  because  it  brought  justice  to 
the  doors  of  the  people ;  there  was  g^eat  indignation  when,  contrary  to  expectation, 
persons  were  still  summoned  to  Westminster,  L.  and  P.  iv  no.  220X. . 

^^  Reid,  op.  dt.  147-149 ;  for  the  earlier  history  see  ibid  Pt.  I. 
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Council  of  Wales  and  the  Marches  after  the  Pilgrimage  of  Grace ; 
but  with  a. somewhat  less  extensive  authority.^  Both  Councils 
exercised,  within  the  area  of  their  respective  jurisdiction,  judicial 
and  administrative  powers  similar  in  kind  to  those  which  the 
Privy  Council  and  the  court  of  Star  Chamber  exercised  over  the 
whole  of  England.^  They  controlled  the  local  government — 
according  to  the  Act  of  1 543  justices  of  the  peace  in  Wales  and 
the  Marches  were  to  be  appointed  by  the  advice  of  the  Council' 
Their  relation  to  the  Council  and  Star  Chamber  was  that  of 
assistants  and  subordinates ;  ^  and,  that  being  so,  the  fact  that  a 
case  fell  within  their  jurisdiction,  did  not  impede  the  concurrent 
jurisdiction  of  the  Council  and  Star  Chamber/ 

We  must  now  turn  to  the  nature  of  the  judicial  work  done 
by  the  Council,  the  Star  Chamber,  and  these  provincial  Councils. 

The  jurisdiction  of  the  Council,  civil  and  criminal,  continued 
to  be  almost  as  wide  as  it  had  been  in  the  Middle  Ages ;  and 
the  limitations  upon  its  power  were  still  somewhat  indefinite. 
The  growth  of  the  court  of  Chancery  and  of  the  court  of  Requests 
was  taking  away  much  of  the  Council's  purely  equitable  juris- 
diction. The  court  of  Admiralty  took  cognizance  of  many 
maritime  and  mercantile  cases  which  formerly  were  brought 
before  it.  It  was  coming  to  be  recognized  that  cases  with  which 
the  ordinary  courts  could  adequately  deal  should  be  left  to  them.* 
It  was  certain  that  it  could  not  deal  with  freehold,  treason,  or 
felony.^    Within  these  limits  it  acted  freely. 

^  Skeel,  op.  dt.  So,  276,  277 — "  The  Council  of  the  Marches  was  Uie  older  and 
more  important  body.  .  .  .  The  Presidents  of  the  Northern  Council  were,  with  the 
fffcat  exception  of  Wentworth,  men  of  no  special  note.  .  .  .  The  powers  of  the 
Council  of  the  North  were  also  less  extensive  .  .  .  e.g.  it  could  not  punish  treason." 
The  Council  of  the  North  regularly  heard  civil  cases,  L.  and  P.  xx,  ii  no.  109 ;  ibid 
xxi,  ii  no.  5q6— a  session  of  twenty  days  for  this  purpose ;  Reid,  op.  cit.  149-150. 

*  The  Council  of  Wales  was,  by  the  instructions  issued  in  the  latter  part  of  the 
sixteenth  century,  empowered  to  hear  all  complaints  and  petitions  concerning  all 
civil  and  criminal  causes  put  up  to  them  by  persons  unable  to  sue  at  common  law, 
to  hear  all  complaints  as  to  the  misdeeds  of  officials,  to  issue  proclamations,  to  com- 
pound for  all  forfeitures  arising  from  the  breach  of  penal  statutes,  to  punish  perjury 
of  jurors,  to  repress  all  manner  of  crimes,  to  use  torture  in  case  of  suspicion  of  treason, 
murder  or  felony,  to  punish  seditious  rumours,  to  see  that  the  laws  as  to  enclosures 
were  obeyed,  to  enauire  into  cases  of  bribery  in  connexion  with  assessments  for  the 
subsidy  or  taking  01  musters  or  providing  armour,  to  see  that  the  ecclesiastical  courts 
did  their  duty,  Skeel,  op.  cit.  89-93 !  ^^  Prothero,  Documents  363-388  for  the  seven* 
tecnth  century  instructions  to  these  Councils. 

•34f  35  Henry  VIII.  c.  26  §  ai. 

^Dasent  V299;  viioz;  vii  141,  177*309,336;  viii  204,  207,  231;  x  1x6,  1x7, 
206 ;  xiii  X3X,  246 ;  xix  57 ;  cf.  for  communications  between  the  Privy  Council  and 
the  Council  of  the  North,  Letters  and  Papers  xiii,  i  no.  1269  (1538) ;  ibid  xx,  ii  no. 
X09;  and  for  some  instructions  to  that  Council,  S.P.  Dom.  Add.  (1547- X565)  399.;  ibid 
(X566-X579)  463 ;  Reid,  op.  cit.  X58-X60. 

'Hudson  XX7. 

'  Dasent  xx  251,  an  appeal  is  dismissed  as  fit  for  the  justices. 

^  Above  488 ;  cp.  Hudson  xx8.  It  would  appear  that  the  court  could  only  act, 
as  the  court  of  Chancery  acted,  by  restraint  of  the  person;  thus  the  Council 
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We  can  roughly  divide  t^e  cases  which  came  before  the 
Council  into  two  classes :  (i)  cases  which  in  some  way  concerned 
the  state ;  (ii)  private  cases.^ 

(i)  The  first  class  comprises  many  different  kinds  of  cases. 
We  have  seen  that  matters  concerning  foreign  trade  and  foreign 
merchants  were  regarded  as  peculiarly  within  the  jurisdiction  of 
the  Council.  Though  many  of  these  cases  came  before  the  court 
of  Admiralty,  the  Council  never  ceased  to  be  able  to  take  cog- 
nizance of  them.  Sometimes  they  determined  them,  sometimes 
th^  sent  them  to  the  court  of  Admiralty,  to  the  cinque  port% 
or  to  arbitration.  Thus  we  get  before  the  Council  cases  of 
piracy,  prize,  salvage,  insurance,  and  miscellaneous  disputes 
arising  in  the  course  of  trade.*  It  intervened  to  arrange  com- 
positions with  creditors  in  cases  where  the  trader  through  no 
&ult  of  his  own  had  become  insolvent.  It  sometimes  even  went 
so  far  as  to  imprison  the  creditor  who  would  not  assent  to  a 
reasonable  composition.' 

The  court  was  deemed  to  be  especially  bound  to  look  into 
matters  which  might  concern  the  safety  of  the  state.  It  acted, 
says  Hudson,*  as  "  the  curious  eye  of  the  State  and  the  King's 
Council  prying  into  the  inconveniences  and  mischiefs  which 
abound  in  the  Commonwealth."  It  was  not  strictly  bound  by 
the  straight  rules  of  the  common  law  in  dealing  with  such 
matters.  "  By  the  arm  of  sovereignty  it  punisheth  errors  creep- 
ing into  the  Commonwealth,  which  otherwise  might  prove 
dangerous  and  infectious  diseases,  or  it  giveth  life  to  the  execu- 
tion of  laws,  or  the  performance  of  such  things  as  are  necessary 
in  the  Commonwealth,  yea,  although  no  positive  law  or  continued 
custom  of  common  law  giveth  warrant  to  it"  *  But  such  powers 
could  only  be  used  for  weighty  causes.  If  used  for  common 
cases  it  would  destroy  **  order  and  course."  • 

On  these  principles  the  court  acted  in  punishing  libellous 
and  scandalous  words,  conspiracy  and  false  accusations,  riots, 
fraud,  maintenance,  forgery,^  and,  above  all,  it  saw  to  the  due 
execution  of  the  laws  against  recusants.^     In  fact,  the  line  was 

wrote  in  isgo  to  Scotland  (Dasent  xix  380-382),  "Theire  Lordships  had  not  onie 
ancthorytie  orderlie  by  anie  lawe  (as  Counsailors  onlie  of  State)  to  sease  anie  lands 
and  goods  of  anie  subject  which  proceedings  belonged  onlie  to  Judyciall  Courts, 
.  .  .  but  yet  theire  Lordships  had  don  what  they  might  doe  in  lyke  cases,  which 
was  to  commjrtt  him  the  partie  to  pr3r8on,  there  to  remaine  untill  he  perfocmed 
theire  order ; "  this  view  is  borne  oat  by  the  case  of  Saxy,  below  505. 

>  This  is  in  substance  the  division  which  Lambard  inakes,  Archeioo  93. 

^  They  occur  in  all  the  volumes  of  the  Acts  of  the  Privy  Council,  see  especially 
Dasent  xiv,  xxviii ;  for  details  see  Bk.  iv  Pt.  L  c.  3. 

'  See  e.g.  Dasent  xvii  56. 

*  Op.  cit.  126.  '  Hudson  X07. 

*  Ibid  214,  215.  "^  Ibid  62-123  ;  Bk  iv  Ft.  I.  c  4. 
'  Acts  of  the  Privy  Council  passim. 
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sometimes  difficult  to  draw  between  a  Star  Chamber  case  and 
a  case  for  the  court  of  High  Commission.^  It  could  act  more 
efTectually  than  the  ordinary  courts,  because  it  could  examine 
the  parties,*  and  where  occasion  required,  it  habitually  employed 
torture.'  In  so  acting  the  court  made  permanent  and  valuable 
additions  to  our  criminal  law  ;  and  it  is  clear  that  both  the  law 
itself  and  its  administration  needed  improvement  Hudson 
supplies  a  striking  illustration  of  the  defects  of  the  law.^  One 
Saxy  had  by  a  forgery  got  judgment  for  ;f  800  against  his  factor 
Hudson.  Hudson  was  in  prison,  having  been  taken  in  execution 
upon  the  judgment  so  obtained  against  him.  After  the  judgment 
had  been  got,  Saxy  was  convicted  of  the  forgery ;  and  yet  the 
judge  decided  that  this  was  no  ground  for  relieving  Hudson, 
"  holding  the  judgment  given  so  sacred  that  they  would  not 
deliver  the  innocent  without  the  consent  of  the  forger,  who 
maliciously  remained  in  prison  himself,  rather  than  he  would 
deliver  his  wronged  factor."  The  administration  of  the  law 
was  liable  to  be  overborne  by  force,  and  its  purity  was  not  always 
above  suspicion.  Sometimes  even  the  warrants  of  the  Star 
Chamber  itself  could  not  be  executed*  Officers  sometimes 
raised  riots  to  further  their  own  ends  under  the  pretence  of 
justice.*  Juries  were  habitually  influenced.  Hudson  tells  us 
that,  during  the  hearing  of  a  case  of  this  kind,  the  Earl  of 
Leicester  said  that  he  did  not  know  that  writing  a  letter  to  in- 
fluence a  juror  was  an  offence.^  No  less  a  person  than  Sir 
R.  Manwood,  Chief  Baron  of  the  Exchequer,  procured  at  the 
assizes  a  corrupt  verdict  in  favour  of  one  of  his  servants,  and 
made  use  of  his  position  to  force  one  Roger  Underwood,  a  very 
poor  man,  to  give  him  a  valuable  chain.^ 

It  is  clear  that  these  powers,  when  honestly  exercised,  were 
valuable  and  useful.  It  is  true  that  the  punishments  inflicted 
often  appear  excessive  and  brutal ;  but  we  must  remember,  jn 
the  first  place,  that  the  enormous  fines  which  it  imposed  were 

^  Allen  V.  Jemmat  and  others,  Star  Chamber  Cases  (C.S.)  72,  73. 
'  Coke,  Fourth  Instit.  63. 

*  Dasent  iii  230,  407  ,  iv  171,  201,  284.  *0p.  cit.  65,  66. 

*  Dasent  xiii  106 ;  xz,  xxii ;  the  warrants  of  the  court  were  sometimes  forged, 
ibid  XX  242 ;  xxiv  486,  487. 

*  Hudson  83.  7  Ibid  92. 

*  Dasent  xix  424 ;  xx  95,  2x9 ;  xxii  449,  450  (1592),  we  have  his  submission  and 
confession,  **  this  day  also  the  Lord  Chief  Baron  having  made  and  subscribed  the 
above  said  submission  before  their  Lordships  touching  his  great  offences  and  in- 
dignities committed  to  the  dishonour  of  their  Lordships  in  general,  and  to  som  of 
them  in  particular,  and  further  promised  to  their  Lordships  that  a  chein  formerly 
taken  by  the  said  Chief  Baron  from  one  Roger  Underwood,  a  very  poor  man, 
pretending  yt  to  be  his  own,  should  be  forthwith  delivered  into  the  hands  of  the 
Lord  Cobluun,  and  likewize  to  be  ordered  by  his  Lordship  for  the  matter  in  question 
touching  the  said  chain,  as  in  equity  and  conscience  his  lordship  shal  thimc  meet 
and  reasonable ;  **  for  another  notice  of  this  case  see  Manningham*s  Diary  (C.S.)  91. 
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habitually  reduced,  for  as  Hudson  says,  they  were  imposed  not 
'*  secundum  qualitatem  delicti/'  but  *'  in  terrorem  populi ; "  ^  and, 
in  the  second  place,  that,  apart  from  political  cases,  the  cruelty 
of  the  Star  Chamber  was  the  cruelty  of  the  times  rather  than 
cruelty  of  the  court.^  The  punishments  awarded  by  statute  law 
were  quite  as  severe. 

(ii)  The  Council  continually  interfered  in  private  disputes^ 
We  have  seen  that  the  number  of  these  cases  was  so  great 
that  it  seriously  interfered  with  the  administrative  work  of  the 
Council.  Some  of  these  cases  were  brought  before  the  court 
because  for  various  reasons  it  was  impossible  to  get  justice  else- 
where.^ Others  were  cases  concerning  corporate  bodies  with 
which  the  crown  deemed  itself  to  have  especial  concern,*  whether 
they  were  trading  corporations,  Oxford  or  Cambridge  collies, 
or  corporate  towns.^  But,  when  all  deductions  have  been  made, 
it  is  clear  that  the  Council  heard  a  large  nimiber  of  cases  which 
were  purely  private.  This  is  no  doubt  partly  due  to  the  fact 
that  a  stronger  and  purer  justice  could  there  be  had.  Partly 
also  it  is  due  to  the  fact  that  the  age  was  litigious.  When  re> 
course  to  open  force  is  prevented  feuds  will  be  prosecuted  by 
litigation.*  The  court  was  open  to  all — "  from  king  to  beggar."  ^ 
The  pertinacious  litigant — even  the  personal  litigant  of  the 
female  variety® — made  good   use  of   their  opportunities.     A 

1  Hudson  224 ;  Baildon,  Les  Reportes,  etc,  Ixii,  and  App.  VII. ;  Oardiner, 
History  of  England  i  284. 

'  Baildon  Txii,  Ixiii. 

'  Thus  Hudson  said  at  p.  57,  the  court  used  to  direct  a  trial  and  to  order  that 
the  parties  should  abide  by  the  result ;  as  he  sajrs,  if  this  course  were  now  putsved, 
'*  great  titles  would  not  have  five  verdicts  on  the  one  side  and  six  on  the  other,  Mid 
the  land  spent  before  the  suit  ended ;  "  cp.  Lambard,  Archeion  102-107  for  initfanco 
of  cases  of  wrong-doing  which  the  ordinary  law  was  powerless  to  punish. 

*  Hudson  56. 

*  Dasent  i  137  (City  and  Town  of  Oxford) ;  ii  296  (Bailiflh  of  Oacford  and  Oriel 
College);  vii  iig  (City  and  Town  of  Oxford);  xix  318-321  (St.  John's  College, 
Oxford) ;  xiv  44,  78  (Trade  of  soap  boilers  at  Gloucester) ;  xix  277  (Corporation  <^ 
Waterford) ;  xxii  444  (the  towns  of  Colchester  and  Halstead,  piracy  oi  trade  marks). 

*Thls  is  a  feature  common  to  all  ages.  Roger  North  noticed,  in  the  Utter 
part  of  the  seventeenth  century,  that  "  The  Cornish  men  are  very  fierce  and  cod> 
tentious,  and  strangely  given  to  indict  one  another.  .  .  .  This,  as  they  say,  prevents 
bloodshed ;  which  would  follow  if  revenge  bad  not  that  vent,"  Lives  of  the  Norths 
i  155-156.  A  similar  use  was  made  of  tl^  Spanish  Inquisition,  Ranke,  Turkish  ud 
Spanish  Monarchies,  62,  63  (Kelly's  Tr.).  When  a  province  is  newly  settled  in 
India  there  is  an  immediate  rush  of  litigation  to  the  courts,  Maine,  Early  History 
of  Institutions,  289 ;  he  says,  **  If  the  transition  from  one  state  of  society  to  another 
in  modem  India  was  not  sudden,  but  gradual  and  slow,  as  it  universally  was  in  the 
old  Ayran  world,  we  should  see  the  battle  with  technicalities  going  on  in  Court  at 
the  same  time  that  the  battle  was  waged  out  of  Court  with  sword  and  matchlock ;  '* 
and  this  is  just  the  picture  presented  to  us  by  the  Acts  of  the  Privy  Council ;  tec 
e.g.  Dasent  xxii  226 ;  and  cp.  Y.B.  12, 13  Ed.  III.  (R.S.)  cxi,  cxii ;  Reid,  op.  cit.  I'fi, 

''  Hudson  129. 

B  Baildon,  Les  Reportes,  etc,  Ix ;  in  Rilie  v.  Sheldon  (1603)  z6i,  a  woman  who 
appeared  before  the  court  after  two  verdicts  against  her,  and  sundry  pedticHis  to  the 
queen,  was  called  '*  a  clamorous  and  impudent  woman,**  and  ordered  to  be  wh^ped. 
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tailor's  bill,^  matrimonial  squabbles,'  testamentary  suits,'  the 
ownership  of  a  horse,^  disputes  between  landlord  and  tenant,^ 
poaching,^  sharp  practice  of  all  kinds  were  brought  before  the 
board.^  "Nothing,"  says  Dasent,  "is  more  remarkable  than 
the  constant  devotion  with  which  this  comparatively  trivial 
daily  work  was  carried  on  by  those  whose  whole  energies  might 
well  have  been  absorbed  in  the  anxious  consideration  of  the 
dangers  which  were  so  closely  besetting  the  country  and  the 
Queen.  To  Burghley  and  Walsingham,  engaged  in  laboriously 
unravelling  the  tangled  threads  of  a  skein  of  conspiracy  and 
murder,  the  details  of  the  settlement  of  a  quarrel  between  two 
Norfolk  neighbours  must  have  been  supremely  uninteresting ; 
but  they  seldom  missed  a  meeting  of  the  Council."  ' 

The  jurisdiction  of  the  provincial  councils  was  substantially 
similar  to  that  of  the  Star  Chamber.  In  addition  these  Councils 
had  power  to  determine  personal  actions  and  an  equitable  juris- 
diction ;  but  they  could  not  issue  injunctions  to  stop  proceedings 
before  the  common  law  courts.^  llieir  common  law  and  equit- 
able jurisdiction  was  not  rendered  illegal  by  the  Act  of  1641,^^ 
which  put  an  end  to  the  jurisdiction  of  the  Council  and  Star 
Chamber  and  of  any  courts  exercising  a  like  jurisdiction ;  and 
we  have  seen  that,  after  the  Restoration,  the  Council  of  Wales 
was  reconstituted,  and  continued  to  exercise  this  jurisdiction 
till  it  was  abolished  by  statute  in  1689.^^ 

The  testimony  of  contemporary  writers  and  of  modem  his- 
torians proves  that  both  Council  and-StarChamber  were,  during 
the  whole  of  the  Tudor  period/both  necessary  and  eflScient  in- 
stitutions. Lambard  calls  ^hfe  Star  Chamber  a  "  most  noble  and 
praisworthy  court,"  and  notes  that  by  **  the  influence  of  its  super- 
eminent  authority  all  otjjfer  courts  of  law  and  justice  that  we  have, 
are  both  the  most  Mrely  supported,  and  the  more  evenly  kept 
and  managed."  "  J<lt  is,"  says  Coke,  "  the  most  honourable  court 

and  her  husband  wgg  ^^  £20  for  not  better  governing  his  wife ;  Lady  Russel 
(1604,  1605),  howg^^  had  her  say—"  all  the  Courte  and  presence  murmuring  and 
makyngc  greate  nf^yg^,  gyving  no  care  to  anythinge  she  saide,  her  ownc  Counsdle 
goinge  from  thj/^arre  allso  ;  yet  shee  wente  one  w«»oute  any  change  or  any  w^ye 
abashed  at  all?  j^  a  very  boulde  and  stoute  manner  .  .  .  whose  revenee  of  her 
tongue  scemedf  ^^  ^^  ^^  summe  of  her  desire,"  Rilie  v.  Sheldon  (1603)  276 ;  in 
x6o2  the  lord/  y^^  made  an  order  that  no  woman  was  to  appear  in  person ;  but  it 
does  not  appd^  to  have  been  observed. 

1  DasentT^ji  , .^.  a  ibid  vii  197  ;  ix.  xxiii,  » Ibid  xiv  49. 

*  ^Hi^'RQ.  '  ^^^^  *  7^  *  ^*»  ^^•^  xxviii ;  xii  18 ;  xiv,  xxxi, 

xi,  xxviu  ^  Ibid  xx,  xx,  126,  127,  133,  134. 

,'  7  i  Instructions  for  the  Council  of  Wales  (1617)  xvii,  xxi,  Prothero.  Documents 
^^    •  W  ;  R«»<^»  ®P*  ^*^'  349.  362-363, 


rotefll  Above  127 ;  below  515. 

^^i  Above  127-128.  M  Archcion  2x7. 
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(our  Parliament  excepted)  that  is  in  the  Christian  world.  .  .  . 
And  it  is  truly  said,  Curia  Camerae  Stellatae,  si  vestustatem 
spectemus  est  antiquissima,  si  dignitatem,  honoratissima.  This 
court,  the  right  institution  and  ancient  orders  thereof  being  ob- 
served, doth  keep  all  England  quiet."  ^  Bacon  *  called  it  "  one  of 
the  sagest  and  noblest  institutions  of  this  kingdom  ".  Palgrave, 
whose  descriptive  summary  is  as  just  as  it  is  eloquent,*  truly  says 
that  "  the  judicial  character  of  the  *  Lords  and  others  of  the 
Council'  was  so  marked  and  prominent  that  they  appeared  to 
form  the  ruling  aristocracy  of  the  kingdom.  Their  vigilant  equity 
was  the  safeguard  of  the  weak  and  feeble.  The  poor  looked  to 
them  for  aid.  Rich  and  powerful  men  feared  their  state,  gravity, 
and  discretion.  The  highest  powers  of  justice  seemed  to  be  vested 
in  them.  The  kingdom  was  under  their  magistracy  and  rule." 
In  fact,  the  powers  wielded  by  the  Council  and  Star  Chamber 
guided  England  through  the  great  changes  of  this  century  of 
Renaissance  and  Reformation,  enforced  a  high  standard  of  duty 
on  all  other  courts  and  persons  entrusted  with  governmental 
functions,  and  thus  not  only  gave  internal  peace  to  the  country, 
but  fitted  Englishmen  to  use  wisely  that  large  measure  of  liberty 
which  they  acquired  in  the  following  century. 

We  shall  now  see  that,  during  the  closing  years  of  the  Tudor 
period,  the  jurisdiction  thus  wielded  by  the  Council  and  Star 
Chamber  had  begun  to  excite  the  professional  jealousy  of  some 
of  the  common  lawyers.  But  this  professional  jealousy  was  quite 
ineffectual  to  limit  the  jurisdiction  wielded  by  these  bodies, 
until,  by  reason  of  the  use  made  of  the  court  of  Star  Chamber 
by  the  Stuarts,  it  was  reinforced  by  a  national  opposition  to  the 
Stuart  scheme  of  government  in  state  and  chufth. 

m 
m 

III.  The  Early  Stuart  Period 

The  gfrowing  organization  and  jurisdiction  of  the  court  of 
Star  Chamber,  the  creation  of  the  various  subordinate  Councils 
throughout  the  country,  the  rapid  development  of  the  court  of 
Chancery  and  the  Court  of  Requests,  and  the  growth  of  the  juris- 
diction of  the  court  of  Admiralty,  threatened  the  supremacy  of 
the  common  law  system.  All  these  courts  acted  upon  principles 
and  by  means  of  a  procedure  unknown  to  the  common  law.  It 
was  natural,  therefore,  that  the  common  lawyers  should  take 
alarm.  I  have  already  described  the  attack  made  hy  the^mmon 
law  courts  upon  the  courts  of  Chancery  and  Requests ;  ahd  we 
shall  see  that  in  the  latter  half  of  the  sixteenth  century  they  made 
a  similar  attack  upon  the  court  of  Admiralty.     But  during  tb« 

»  Fourth  Instit.  65,  «  History  of  Henry  VII.  'Cour  k 
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greater  part  of  the  Tudor  period  there  are  very  few  signs  of  any 
conflict  between  the  common  law  courts  on  the  one  side  and  the 
Council  and  Court  of  Star  Chamber  on  the  other.  A  decision  in 
a  case  of  1493  that,  according  to  the  true  construction  of  the  Act 
Pro  Camera  Stellata,  only  the  Chancellor,  Treasurer  and  Privy 
Seal  were  the  judges,  and  that  the  others  were  only  assistants,^ 
looks,  Mr.  Leadam  thinks,^  *'  like  an  attempt  prompted  by  the 
jealousy  entertained  by  the  common  law  judges  against  the  pre- 
rogative to  impair  the  activity  of  the  Star  Chamber."  Whether 
it  was  so  or  not,  it  failed ; '  and  Coke  considered  that  it  rightly 
failed.^  In  1 550  there  is  a  case  in  which  the  common  law  judges 
refused  to  obey  the  orders  of  the  Council,  because  they  considered 
that  such  obedience  would  be  a  breach  of  their  oaths  to  obey  the 
law  and  to  stay  no  process  of  the  (;pmmon  law.^  In  1 566  the 
judges  put  a  restrictive  interpretation  upon  the  statutes  which 
gave  the  Star  Chamber  power  to  punish  for  perjury.*  But  such 
cases  are  very  rare ;  and,  in  fact,  during  the  earlier  part  of 
Elizabeth's  reign,  they  do  not  seem  to  have  been  quick  to  resist 
the  Council's  interference  with  their  jurisdiction.^  But  in  the 
latter  part  of  the  reign  the  judges  b^an  to  criticize  the  proceed- 
ings of  the  Council ;  we  can  trace  divergencies  of  opinion  between 
the  common  lawyers  and  other  members  of  the  Council  in  the 
Star  Chamber  itself;  and  the  legality  of  the  Star  Chamber  and 
of  certain  other  branches  of  the  Council  began  to  be  ques- 
tioned. 

In  1 591  the  judges  addressed  to  the  Lord  Chancellor  and  the 
Lord  Treasurer  an  opinion  as  to  imprisonments  by  the  Council, 
**  against  the  laws  of  the  realm."  ®  They  complained  that  many 
had  been  imprisoned  merely  for  prosecuting  ordinary  actions  at 
the  common  law  ;  that  persons  discharged  by  the  courts  of  com- 
mon law  had  been  again  committed  to  prison ;  and  that  persons 
had  been  imprisoned  "  till  they  would  release  the  lawful  benefit 
of  their  suits,  judgments,  or  executions."  They  then  gave  it  as 
their  opinion  that  a  committal  by  the  Queen's  special  command, 
by  order  from  the  Council,  or  for  treason,  was  good  ;  **  but  if  any 
person  shall  be  committed  for  any  other  cause,  then  the  same 
ought  specially  to  be  returned." 

*  Y.B.  8  Hy.  VII.  Pasch.  pi.  y—thcy  reasoned  on  the  analogy  of  Edward  III.'s 
•tatote  relating  to  the  Exchequer  Chamber,  above  244. 

>  Select  Cases  in  the  Star  Chamber  (S.S.)  i  lix. 
'  Ibid  i  Iviii,  lix ;  c£  Hudson,  op.  cit.  50. 

*  Fourth  Insttt.  62,  cited  below  513. 

*  Dasent,  iii  1 59-160.  •  Onslowe's  Case,  Dyer  34a  b. 
7  Select  Pleas  of  the  Admiralty  (S.S.)  ii  22-23,  x<3  <>•  ^' 

*  Printed  in  Prothero,  Documento  446;  for  the  constitutional  significance  of  this 
|)f  Atest  see  Bk.  iv  Pt.  I.  c.  6. 
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In  a  case  reported  in  1602  ^  we  find  the  professional  feeling 
of  the  common  lawyers  strongly  marked.  Yelverton,  judge  of 
assize,  had  taken  precedence  of  Burghley,  the  Lord  President  of  the 
Council  of  the  North,  on  the  strength  of  a  statute  of  Richard  IL's 
reign.*  For  this  he  was  summoned  before  the  court  of  Star 
Chamber.  "  The  Lord  Admiral  was  bitter  against  the  judges, 
and  said  that  he  thought  that  the  professors  of  the  law  would 
press  their  honours,  and  titles,  and  dignities  from  them."  The 
Secretary  said  that  the  Council  of  State  coutd  alter  or  order  the 
placing  of  persons  of  honour  or  ofHce.  On  the  other  hand,  the 
Lord  Keeper  and  both  the  Chief  Justices  supported  the  judge — 
saying  that  the  Council  of  State  could  not  alter  the  course  of  the 
common  law.  One  of  them  added  that  "  he  woulde  be  sorrye  if 
yt  coulde."  On  this  occasion  the  court  differed  in  opinion.  But 
at  another  sitting,  in  the  absence  of  the  Chief  Justice,  it  was 
ordered  that  Yelverton  confess  his  fault  at  the  assizes.  In  the 
end  the  Queen  interfered  and  changed  his  circuit  An  order  had 
already  been  issued  that  the  Vice-President  of  the  Council  of 
the  North  should  also  have  precedence  of  the  judge  of  assize.' 

In  this  state  of  professional  feeling  we  are  not  surprised  that 
the  legality  of  the  jurisdiction  of  the  Council  was  attacked,  when- 
ever it  was  possible  to  do  sa  We  have  seen  that  certain  branched 
of  the  Council  were  founded  upon  statutory  authority.*  It  was 
impossible  to  go  behind  this,  unless  it  could  be  "shown  that  such 
authority  had  been  exceeded.  An  attempt  to  do  this  was  made, 
but  without  success,  in  the  cases  of  the  Council  of  Wales  and  the 
Council  of  the  North. 

The  Council  of  Wales  and  the  Marches  had  been,  as  we  have 
seen,  created  by  the  prerogative ;  but  it  had  been  recognized  by 
statute.  In  1604  one  Fairley  had  been  imprisoned  for  dis- 
obedience to  an  order  of  the  Council.  He  sued  out  his  writ  of 
Habeas  Corpus.  The  writ  was  disobeyed  by  the  Council  This 
ultimately  brought  on  the  question  as  to  the  territorial  limits  of 
the  jurisdiction  of  the  Council*  The  judges  resolved  that  it  had 
no  jurisdiction  over  the  English  counties  of  Worcester,  Hereford, 
Gloucester  and  Shropshire.*  But  though  the  authority  of  the 
Council  within  the  four  shires  was  in  consequence  much  dimin- 

^  Les  Rq>orte8,  etc.,  150 ;  see  Reid,  op.  cit.  35z-354«  It  nny  be  noted  that  in 
the  case  of  Falkland  v.  Mountmorris  and  others  1631  (Cases  in  the  Star  Chamber 
(C.S.)  19,  20)  Hjrde,  C.J.,  laid  far  more  stress  on  undue  means  taken  to  influence  a 
jury  than  the  rest  of  the  court. 

*  20  Richard  II.  c  3.  '  Dasent  xxxii  48S.  *  Above  502. 

'For  this  controversy  see  Bacon's  Works  vii  569-6x1;  Bacon  argued  in  1605 
for  the  jurisdiction ;  see  also  S.P.  Dom.  (1603-1610)  398,  xxxi  14 ;  ibid  40^-405,  xxxi 
30,  32 ;  ibid  423,  xzxii  13,  for  the  views  of  Lord  Eore,  the  Lord  Presioent  of  the 
Council ;  and  cp.  Eserton  Papers  (C.S.)  417. 

*Coke,  Fourth  Instit.  242,  243. 
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ishedy  the  crown  did  not  intend  entirely  to  relinquish  it     It  was 
seen  that  to  do  so  would  admit  the  illegality  of  all  branches  of 
the  Council's  jurisdiction   fotinded   on   the   prerogative   alone.^ 
As  it  was  clear  that  the  prerogative  had  us^ge,  more  or  less 
recognized  by  the  legislature*  to  support  it,  the  royal  advisers 
did  not  consider  it  expedient  to  submit  to  the  views  of  the 
common  lawyers.     In  1605  an  attempt  was  made  to  deal  with 
the  matter  by  statute.      But  this  failed;   and  in   1607,  when 
Bacon  was  Solicitor-General,  a  series  of  reformed  instructions 
were  issued  for  the  guidance  of  the  Council.     The  royal  claims 
were  maintained ;  but  the  extraordinary  criminal  jurisdiction  of 
the  Council  was  practically  confined  to  Wales.     But,  after  the 
Parliamentary  proceedings  of  1605,  the  maintenance  of  even  a 
civil  jurisdiction  aroused  a  strong  opposition.     In  Herefordshire 
the  bishop  and  twenty-six  of  the  leading  gentry  protested  ;  and 
in  Worcestershire  the  sheriff  declined  to  obey  the  orders  of  the 
Council.*     In  1608  the  Privy  Council  decided  to  ask  the  judges 
whether  the  maintenance  of  the  civil  jurisdiction  was  legal ;  and, 
as  there  had  long  been  a  similar  agitation  against  the  Council 
of  the  North,'  it  was  decided  to  argue  at  the  same  time  the 
question  of  its  legal  position.     The  two  cases  were  parallel  as 
this  Council  had  also  been  recognized  by  statute.*     It  was  clear 
that  a  constitutional  question  of  some  importance  had  been  raised. 
The  case  was  argued  for  six  days  before  the  judges;  and  the 
opinion  of  the  judges  was  given  by  Coke.     As  it  was  never  pub- 
lished it  was  probably  not  favourable  to  the  crown.     This  is  the 
more  probable,  as  Coke  tells  us,  that  in  1609  the  judges  resolved 
that  the  criminal  jurisdiction  given  to  the  Council  of  the  North 
to  hear  and  determine  certain  criminal  offences  at  their  discre- 
tion, and  to  decide  real  actions  and  other  civil  suits  was  illegal.' 
The  crown  did  not,  however,  abandon  its  clainfis  to  exercise 
jurisdiction  through  the  Council  either  in  Wales  and  the  Marches 
or  in  the  North.     In  1610  the  grievances  of  the  English  counties 
were  brought  before  Parliament.     The  king  promised  inquiry; 
but  he  did  little  more  than  promise.     Though  the  agitation  con- 
tinued nothing  was  done;  and  in  161 7  new  instructions  were 
issued,  which  gave  to  the  Council  of  Wales  and  the  Marches 
an  extensive  civil  jurisdiction,  an  equitable  jurisdiction,  and  a 

^  This  danger  was  pointed  out  in  1610,  S.P.  Dom.  (1603-1610)  649,  Iviii  56;  and 
had  been  tdseaaty  expenenced,  ibid  531,  xlviii  47. 

'  For  other  cases  of  agitation  against  the  jurisdiction  see  S.P.  Dom.  (1603-16x0) 
398,  sod  14 ;  ibid  637,  Ivii  96 ;  cp.  ibid  (i6ix-x6x8)  229,  bcxvii  53 ;  see  ibid  262,  Ixxviii 
74t  75*  7^>  ^'  the  efforts  of  Sir  Herbert  Crofts,  the  member  for  Hereford,  on  behalf 
of  the  four  shires  in  the  Parliament  of  x6io. 

»  Reid,  op.  cit.  221-222,  34^350.  355-358. 

^32  Henry  VIII.  c  50 ;  13  Elisabeth  c.  13;  Fourth  Instit.  246. 

*  Fourth  Instit.  245,  246 ;  Reid,  op.  cit.  358-359. 
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jurisdiction  similar  to  that  of  the  Star  Chamber.^  Similarly, 
the  decision  against  the  Council  of  the  North  was  evaded,  by 
omitting  the  clauses  objected  to  in  the  commission,  and  inserting 
them  in  the  secret  instructions  to  the  Council.'  James  I.,  on  the 
protest  of  the  judges  of  the  court  of  Common  Pleas,  gave  orders 
that  the  instructions  should  be  enrolled'  But  in  1632  the  King's 
Bench  was  still  issuing  prohibitions  against  it^  Their  effect  upon 
the  Council  was  small,  as  Charles  I.  in  1629  had  directed  it  to 
keep  within  its  jurisdiction,  but  if  it  kept  within  it  to  disrqrard 
Prohibitions/  Coke  could  only  recommend  some  sort  of  statu- 
tory settlement  of  its  jurisdiction.^ 

The  attack  upon  these  branches  of  the  Council's  jurisdiction, 
though  backed  by  the  common  law  courts,  had  failed  The 
opponents  of  the  jurisdiction  of  the  Council  had  a  much  weaker 
case  against  the  Star  Chamber  itself.  The  more  recently 
established  branches  of  the  Council — the  Council  of  Wales  and 
the  Marches,  and  the  Council  of  the  North — were  in  a  position 
like  that  held  by  the  Court  of  Requests.  They  could  not  pray 
in  aid  a  prescriptive  title.  In  the  Star  Chamber  the  jurisdiction 
of  the  Council  itself  was  exercised ;  and  for  the  exercise  of  some 
kind  of  jurisdiction  there  were  abundant  precedents.  Its  position 
was  more  analogous  to  that  of  the  court  of  Chancery.  The 
common  lawyers  might  dislike  it,  but  they  could  not  deny  that 
for  some  purposes  it  was  a  I^al  court.  Their  attack  upon  it, 
therefore,  took  the  form  of  an  attempt  to  limit  its  jurisdiction. 
In  order  to  do  this,  they  contended  that,  as  a  distinct  court,  it 
owed  its  origin  to  the  statute  of  1487.  That  statute  had  in 
reality  only  defined,  as  certain  earlier  statutes  had  defined,  some 
of  the  branches  of  the  Council's  jurisdiction  which  the  circum- 
stances of  the  time  had  rendered  especially  important ;  and,  with 
a  view  to  their  more  efficient  exercise,  it  had  entrusted  them  to 
a  special  committee.^  But  it  was  clear  that  at  the  beginning  of 
the  Tudor  period  the  court  of  Star  Chamber  had  begun  to  present 
the  appearance  of  a  court  more  or  less  separate  from  the  Council 

^  Prothero,  Documents  378-387 ;  for  an  instance  of  the  Prohibitions  issoed 
against  the  Council  of  Wales  see  Fox  v.  Blackwood  (1615)  Cro.  Jac.  347 — a  Prohibi- 
tion against  meddling  with  freehold  because  it  was  a  matter  determinable  by  tbe 
common  law. 

'  Fourth  Instit.  246. 

*  They  had  granted  prohibitions  against  the  President  and  Council,  ibid  246. 

*  Gardiner,  History  of  England  vii  238,  239. 

*  S.P.  Dom.  (1628-1629)  585,  cxlv  23 ;  cp.  Rymer,  Foedera  xix  421 ;  for  Wcnt- 
worth*8  manner  of  dealing  with  recalcitrants  see  Rushworth  ti  88,  2x5-222  ;  Went- 
worth's  life  in  D.N.B.  273  ;  S.P.  Dom.  (1631-1633)  450-451,  cc  xxvi  i. 

*The  existing  statutory  reco^itions  of  this  branch  of  the  Coimcil  Coke 
treats  as  a  recognition  merely  of  its  existence ;  **  but  what  jurisdiction  tbey  hxvt 
is  the  question,"  Fourth  Instit.  246. 

^  Above  494-495- 
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acting  as  an  executive  body;  and  the  power  which  the  Star 
Chamber  exercised  of  examining  the  defendant  upon  interroga- 
tories was  based  on  this  Act^  It  was  therefore  plausible  to 
contend  that  these  phenomena  were  due  to  the  statute  of 
Henry  VII.  It  followed  that  the  jurisdiction  of  the  Star 
Chamber  was  limited  by  its  provisions. 

This  theory  was  not  in  accord  with  historical  fact ;  and  it 
Mras  condemned  by  the  leading  lawyers  of  the  day  irrespective  of 
political  party  and  professional  bias.  Hudson  says:^  "I  well 
remember  that  the  Lord  Chancellor  Egerton  would  often  tell, 
that  in  his  time,  when  he  was  a  student,  Mr.  Serjeant  Lovelace 
put  his  hand  to  a  demurrer  in  this  court,  for  that  the  matter  of 
the  bill  contained  other  matters  than  were  mentioned  in  the 
statute  of  3  Henry  VII.,  and  Mr.  Plowden,  that  great  lawyer,  put 
his  hand  thereto  first,  whereupon  Mr.  Lovelace  easily  followed. 
But  the  cause  being  moved  in  court,  Mr.  Lovelace,  being  a  young 
man,  was  called  to  answer  the  error  of  his  ancient  Mr.  Plowden, 
who  very  discreetly  made  his  excuse  at  the  bar  that  Mr.  Plowden's 
hand  was  first  unto  it,  and  that  he  supposed  that  he  might  in 
anything  follow  St  Augustine.  And  although  it  were  then 
overruled,  yet  Mr.  Serjeant  Richardson,  thirty  years  after,  fell 
again  upon  the  same  rock,  and  was  sharply  rebuked  for  the  same." 
Coke  in  his  Fourth  Institute '  argues  strongly  in  the  same  sense. 
"  This  act  of  3  Henry  VII.  did  not  raise  a  new  court ;  for  there 
was  a  court  of  Star  Chamber,  and  all  the  King's  Privy  Council 
judges  of  the  same  .  .  .  and  therefore  the  sudden  opinion  in 
8  Henry  VII.,  and  of  others  not  observing  the  distinction 
between  Acts  declaratory  of  proceedings  in  an  ancient  court,  and 
Acts  introductory  of  a  new  law  in  raising  of  a  new  court,  is  both 
contrary  to  law  and  continual  experience."  It  follows  that  the 
court  had  jurisdiction  over  offences  other  than  those  mentioned  « 
in  the  act,  *'and  this  must  of  necessity  be  in  respect  of  the 
former  jurisdiction."  Bacon,  as  we  have  seen,  upheld  the 
legality  of  the  court.*  There  is  a  strong  case  in  favour  of  a  view 
in  which  Coke  and  Bacon  agreed. 

But  it  is  clear  that  the  common  lawyers  were  viewing  with 
increasing  suspicion  any  exercise  of  jurisdiction  outside  their 
own.  Hudson  probably  well  represents  the  views  of  the  pro- 
fession at  the  beginning  of  James  I.*s  reign  when  he  says* 
that,  "  being  in  the  second  part  of  this  treatise  to  handle  the 

'  Above  495.  '  Op.  cit  at  p.  51. 

'At  pp.  62,  63 ;  the  argument  also  appears  in  1630,  see  Chambers*  Case,  Cro. 
Car.  x68. 

*  Above  508 ;  of  the  same  opiniort  was  Sir  Th.  Smith,  Commonwealth,  Bk.  iii 
c  4 ;  and  Lambard,  Archeion  185- x86, 197-200. 

*Op.  cit.  at  p.  49;  cp.  Lambard,  Archeion  125-129. 

VOL.  I.— 33 
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jurisdiction  of  this  high  court  [the  Star  Chamber],  I  must  steer 
a  course  full  of  peril  betwixt  Scylla  and  Charybdis ;  for  if  on  the 
one  side  I  shall  diminish  the  force,  or  shorten  the  stretching  arm 
of  this  seat  of  monarchy,  I  should  incur  .  .  .  much  danger  of 
reprehension  ;  and  if  on  the  other  side  I  should  extend  the  power 
thereof  beyond  the  due  limits,  my  lords  the  judges,  and  my 
masters  the  professors  of  the  common  law,  will  easily  tax  me  for 
encroaching  upon  the  liberty  of  the  subject,  and  account  me  not 
only  unworthy  of  the  name  of  my  profession,  but  of  the  name  of 
an  Englishman." 

As  the  controversy  between  the  king  and  Parliament  g^cw 
more  bitter,  it  became  more  and  more  apparent  that  it  could  not 
be  settled  by  merely  legal  reasoning.  That  controversy  absorbed 
all  existing  differences  of  opinion  upon  many  varied  matters,  and 
ranged  the  disputants  in  one  of  the  two  opposing  camps.  The 
upholder  of  the  rights  and  privileges  of  Parliament,  the  common 
lawyer,  the  low  churchman,  and  the  Puritan  opposed  the  upholder 
of  the  absolute  prerogative,  the  upholder  of  the  Council,  and  the 
high  churchman.  Both  sides  sought  to  prove  their  views  by 
their  interpretation  of  precedents  drawn  from  history;  and  in 
both  cases  the  interpretation  was  one-sided.  But  we  have  taken 
our  law  from  the  Parliamentary  statesman,  and  we  are  apt, 
therefore,  to  forget  that  the  historical  basis  upon  which  it  pur- 
ports to  rest  is  often  questionable.  The  legal  views  of  their 
opponents  have  been  ruled  to  be  erroneous;  and  we  are  too 
ready,  perhaps,  to  think  that  they  are  erroneous  because  their 
historical  basis  is  false. 

The  tyrannical  proceedings  of  the  Star  Chamber  aroused 
popular  feeling  against  it^  It  was,  it  is  true,  an  dficient  court 
where  the  case  before  it  was  not  political.  But  the  political 
cases,  though  they  were  the  smallest  part  of  its  daily  business,' 
made  the  most  noise  at  the  time,  and  have  given  to  it  its  reputa- 
tion in  history.  The  Parliamentary  statesman  saw  the  expediency 
of  abolishing  the  most  efficient  means  of  prerogative  government* 
The  common  lawyer  saw  a  means  of  at  length  triumphing  over 
a  rival  judicature.  The  Puritan  saw  the  fall  of  a  court  by  which 
he  had  been  persecuted.*     The  jurisdiction  of  the  Council,  thcre- 

1  See  the  cases  of  Prynne,  Burton,  and  Bastwick,  Gardiner,  History  of  England 
viii  22S-233. 

'  Les  Reportes,  etc.,  lii ;  Reports  of  Cases  in  the  Star  Chamber  (C.S.) ;  Gardiner, 
op.  cit.  vii  85. 

>  Clarendon,  History  of  the  Rebellion  (Ed.  1843)  28. 

*  The  limit  was  not  clearly  drawn  between  the  jurisdiction  of  the  Star  Chamber 
and  the  High  Commission,  Cases  in  the  Court  of  Star  Chamber  (C.S.)  72 ;  we  shall 
see,  below  608-609,  that  the  reason  is  to  be  fotmd  in  the  fact  that  the  High  Com- 
mission  occupied,  in  relation  to  the  ecclesiastical  department  of  the  state,  a  position 
fundamentally  similar  to  that  occupied  by  the  Council  and  the  Star  Chamber  in  re- 
lation to  the  secular  departments. 
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fore,  fell  with  the  victory  of  the  Parliament  in  1641.^  The  pre- 
amble to  the  Act  is  a  good  illustration  of  the  historical  method 
of  the  Parliamentary  statesman.  It  is  hardly  less  one-sided 
than  the  reading  of  history  to  be  found  in  Findi  or  Berkeley's 
judgments  in  the  Case  of  Ship  Money.  It  adopted  a  l^^l  theory 
which  had  been  decisively  condemned  by  the  best  lawyers  of  the 
day. 

The  preamble  recites  Magna  Carta,  and  the  statutes  of 
Edward  III/s  reign  passed  against  the  jurisdiction  of  the  Coun- 
cil^ It  recites  the  fact  that  it  has  no  proper  Latin  plea  roll, 
as  by  statute  it  ought  to  have.  It  recites  the  statute  3  Henry 
VII.  c.  I  and  its  amendment  by  the  statute  21  Henry  VIII.  c, 
20,  and  states  that  the  "  judges  have  not  kept  themselves  to  the 
points  limited  by  the  said  statute."  These  historical  facts  are 
evidently  intended  to  show  that  the  court  is  illegal.  We  have 
seen  that  they  show  nothing  of  the  kind.  But  though  we  cannot 
take  our  history  from  preambles  to  statutes  passed  in  times  of 
political  excitement,  we  still  take  our  law  as  to  the  jurisdiction 
of  the  Council  from  this  particular  statute.  I  must  therefore 
state  its  provisions  in  some  detail. 

The  Star  Chamber,  the  Council  of  Wales,  the  Council  of  the 
North,  the  jurisdiction  of  the  Star  Chamber  exercised  by  the 
court  of  the  Duchy  of  Lancaster,  and  the  court  of  Exchequer 
of  the  county  Palatine  of  Chester  were  abolished;  and  **from 
henceforth  no  court,  council,  or  place  of  judicature  shall  be 
erected  .  .  .  within  this  realm  of  England  or  dominion  of  Wales, 
which  shall  .  .  .  exercise  the  same  or  the  like  jurisdiction  as  is 
or  hath  been  .  .  .  exercised  in  the  said  Court  of  Star  Chamber."' 
It  was  further  enacted  *  "that  neither  His  Majesty  nor  his  Privy 
Council  have,  or  ought  to  have,  any  jurisdiction  ...  by  English 
bill,  petition,  articles,  libel,  or  any  other  arbitrary  way  whatso- 
ever, to  examine  or  draw  into  question,  determine  or  dispose  of 
the  lands,  tenements,  hereditaments,  goods  or  chattels  of  any  of 
the  subjects  of  this  kingdom,  but  that  the  same  ought  to  be 
tried  and  determined  in  the  ordinary  courts  of  justice,  and  by  the 
ordinary  course  of  the  law."  Penalties  were  imposed  upon  any 
official  who  infringed  the  provisions  of  the  Act ;  *  and  the 
procedure  upon  the  writ  of  Habeas  Corpus  was  applied  with 

1  z6  Charles  I.  c.  lo ;  it  is  said  that  the  king  at  first  delayed  his  assent  to  the  bill, 
hot  that  on  the  Commons  threatening  to  adjourn  he  thought  better  of  it  and  gave 
his  assent,  S.P.  Dom.  (1641-1643)  44  cccdxxxii  34. 

'  Above  487. 

'  16  Charles  I.  c.  zo  §S  ^t  4 ;  as  we  have  seen,  when  the  Council  of  Wales  was 
restored  in  x66o  *'  the  same  or  the  like  jurisdiction  "  was  not  restored  to  it,  above 
136- Z27. 

^8  5.  *  16  Charles  I.  c.  10  $§  6  and  7. 
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improvements  to  the  case  of  persons  imprisoned  by  the  Coun- 
cil.i 

Thus  a  number  of  courts,  and  a  body  of  law,  which  threatened 
to  be  a  serious  rival  to  the  common  law,  came  to  an  end.  With 
the  effect  of  this  Act  upon  English  law  as  a  whole,  and  upon 
the  jurisdiction  of  the  common  law  courts  I  cannot  now  deal 
fully.  At  this  point  it  will  be  sufficient  to  say  that  it  is  largely 
due  to  this  Act  that  English  law  knows  a  theory  of  ministerial 
responsibility  and  not  a  system  of  administrative  law ;  and  that 
the  common  law  courts  permanently  enlarged  their  jurisdiction, 
criminal  and  civil 

IV.  The  Later  History 

When  the  Act  of  the  Long  Parliament  deprived  the  Council 
of  all  jurisdiction  over  English  bills  or  petitions,  it  deprived  it 
of  the  greater  part  of  the  jurisdiction  which  it  then  exercised. 
But  it  did  not  deprive  it  of  all  its  jurisdiction,  because  it  still 
left  it  able  to  deal  with  appeals  initiated  by  bill  or  petition  from 
places  outside  the  jurisdiction  of  the  ordinary  courts  of  law  and 
equity.  The  expansion  of  England  during  the  eighteenth  cen- 
tury caused  this  jurisdiction  to  become  of  increasing  importance. 
From  the  first  it  was  dealt  with  by  a  committee  of  the  Council, 
the  constitution  and  jurisdiction  of  which  are  now  regulated  by 
numerous  statutes.  I  shall  therefore  describe  in  the  first  place 
the  history  of  this  committee,  and  in  the  second  place  its  juris- 
diction. 

(i)  The  appeal  committee  of  the  Privy  Council 

In  1667  we  hear  of  a  committee  of  the  Council  for  trade, 
the  foreign  plantations,  and  to  hear  appeals  from  the  islands  of 
Jersey  and  Guernsey.*  The  attorney-general  and  the  king's 
advocate  were  directed  to  assist  the  committee  in  the  hearing  of 
these  appeals.  In  1696  it  was  ordered  that,  '^all  appeals  from 
any  of  the  plantations  be  heard  as  formerly  by  a  committee  who 
are  to  report  the  matters  so  heard  by  them  to  His  Majesty  in 
Council " ;  and  ''  that  all  the  lords  of  the  Council  or  any  three 
of  them  be  appointed  a  conmiittee  for  that  purpose.*''  This 
committee,  when  it  sat  to  hear  appeals,  was  generally  a  small 
committee,  consisting  of  '*  the  chief  l^al  authorities,  the  Bishop 

'  S  8.  It  may  be  noted  that  the  Commoowealth  govenunents  fotuid  thrnwlfc* 
obHged  to  set  ap  similar  courtB  to  deal  with  disaffected  perions  which  had  conaidCT- 
ably  larger  powers  than  the  court  of  Star  Chamber  had  ever  potscsscd,  see  Acts  and 
Ordinances  of  the  Commonwealth  ii  492  (1650),  780  (x6s3)f  9x7  (1654). 

'Cited  Safford  and  Wheeler,  The  Practice  of  the  Prirvy  Cooncil  (Ed.  1901)  134 ; 
ct  Acts  of  the  Pdvy  Cooncfl  (Colonial  Series)  i  Introd. 

'Ibidii  3i0i 
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of  London,  one  or  other  of  the  two  Secretaries  of  State,  and  such 
other  members  of  the  Council  as  were  interested  in  the  matters 
in  hand."  ^  But  each  of  these  smaller  committees  was  regarded 
as  the  committee  for  appeals  from  the  Plantations,^  which  was 
in  substance  a  committee  of  the  whole  Council.'  It  was  only 
natural  therefore  that  many  miscellaneous  matters  relating  to 
colonial  government  shall  be  referred  to  it  by  the  Council.  The 
most  famous  of  these  references  was  that  of  the  petition  of  the 
House  of  Representatives  of  Massachusetts,  presented  by  their 
s^ent  Benjamin  Franklin  in  1774,  praying  for  the  removal  of 
the  Governor  and  the  Lieutenant-Governor.  Wedderbum,  the 
Solicitor-General,  made  a  personal  attack  upon  Franklin,  and  the 
petition  was  contemptuously  rejected  ^ — an  action  which  as  much 
as  any  other  single  event  helped  to  cause  the  American  Civil 
War.  '^  * 

As  the  eighteenth  century  advanced,  the  colonies  increased 
in  number  and  importance,  and  our  Indian  Empire  was  founded.^ 
This  naturally  led  to  an  increase  in  the  number  of  appeals  heard,^ 
and  to  the  gradual  formation  of  rules  of  procedure.  Thus  rules 
were  laid  down  as  to  the  conditions  under  which  appeals  lay,^ 
as  to  the  manner  in  which  the  cases  of  the  parties  must  be  pre- 
sented,* and  as  to  costs.*  The  committee  were  aware  of  the 
importance  of  laying  down  uniform  rules  throughout  the  British 
Dominions.  For  instance,  in  1765,  in  a  case  which  involved  the 
construction  of  a  will  relating  to  land,  "  their  Lordships  thought 
it  highly  fit  for  the  sake  of  uniformity  and  certainty  in  a  matter 
upon  which  titles  to  land  may  depend,  that  a  case  should  be 
made  for  the  opinion  of  the  court  of  King's  Bench."  ^®  The  fact 
that  so  many  appeals  came  to  the  committee  would  seem  to 
show  that  its  jurisdiction  was  both  needed,^^  and  commanded 
approval.  But  occasionally  the  colonial  authorities  were  recal- 
citrant. Orders  were  sometimes  disobeyed,^*  and  proceedings 
were  sometimes  continued  in  the  colonial  courts  in  spite  of  the 
pendency  of  an  appeal.^^     Occasionally  the  proceedings  of  the 

^  Acts  of  the  Privy  Council  (Colonial)  ii  ix, 

'  Ibid  ii  ix  x,  *  Ibid  ii  vii  viii  ;  ibid  iii  viii  ix, 

^  Ibid  V  385-388 ;  and  cf.  introd.  xiv  xv, 

'  13  George  III.  c.  63  provided  for  the  establishment  of  a  supreme  court  at 
Fort  William,  and  enacted  (§  x8)  that  appeals  should  lie  to  the  Privy  Council. 

'  *'  Taking  the  fifty  years  from  1720-1770,  a  coihparison  between  the  number  of 
appeals  in  the  first  decade  of  the  period  and  the  Isist  show  a  change  from  87-134, 
and  in  the  last  year  of  the  said  half  century  the  number  reached  23,  whereas  the 
average  of  the  ascertained  vield  of  previous  years  was  no  higher  than  11 ;  in  1755 
and  in  1765  it  reached  18,    ibid  v  xxxi* 

^  Ibid  ii  xiii  xiv,  ^  Ibid  iii  228. 

» Ibid  ii  XV.  10  Ibid  iv  694. 

1'  Ibid  ii  xU  for  iUustrative  cases.  » Ibid  ii  743  (1727). 

"Ibid  iv  309-311  (i755)» 
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committee  were  spoken  of  in  the  colonial  courts  with  great  dis- 
respect, even  by  the  colonial  judges.* 

It  is  clear,  however,  that  the  mass  of  judicial  business  which 
came  before  the  committee  was  giving  it  some  of  the  characteristics 
of  a  law  court.  Thus  the  hearing  was  usually  public ;  and  in 
1829  reports  of  its  decisions  began  to  be  published'  In  1832  its 
jurisdiction  was  still  further  increased  A  statute  passed  in  that 
year  abolished  the  court  of  Del^^tes,'  and  handed  over  its  juris- 
diction to  hear  appeals  from  the  ecclesiastical  courts  and  the 
court  of  Admiralty  to  this  committee  of  the  Privy  Council.*  It 
was  obvious  that  both  the  constitution  and  the  powers  of  a  com- 
mittee of  the  Council  entrusted  with  these  important  judicial 
functions  needed  to  be  more  clearly  defined  For  these  reasons 
an  Act  was  passed  in  1833  "for  the  better  administration  of 
justice  in  His  Majesty's  Privy  Council."  * 

The  Act  constituted  the  following  persons  members  of  the 
Judicial  Committee :  The  President  of  the  Council,  the  Lord 
Chancellor,  and  such  members  of  the  Privy  Council  idio  hold  or 
shall  have  held  the  offices  of  Lord  Keeper  or  First  Commissioner 
of  the  Great  Seal,  Chief  Justice  of  any  of  the  three  common  law 
courts,  Master  of  the  Rolls,  Vice-Chancellor,  Judge  of  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury,  Judge  of  the 
Court  of  Admiralty,  Chief  Judge  in  Bankruptcy,  and  in  ecclesi- 
astical cases,  every  archbishop  or  bishop  being  a  privy  councillor. 
The  crown  was  empowered  to  appoint  two  other  persons  to  be 
members,  to  summon  other  members,  or  to  direct  the  attendance 
of  the  judges.^  By  the  Judicial  Committee  Act  of  187 1  the 
crown  was  empowered  to  appoint  four  paid  members  of  the 
Judicial  Committee  from  among  the  judges  of  the  superior  courts, 
or  the  Chief  Justices  of  the  High  Courts  in  Bengal,  Madras,  or 
Bombay;^  and  Acts  of  1895®  and  1913*  have  added  to  the 
committee  certain  Canadian,  Australian,  and  South  African 
judges  who  are  members  of  the  Privy  Council.  By  the  Appellate 
Jurisdiction  Act  of  1876  the  archbishops  and  bishops  have  ceased 

« 

^  Thus  the  Attorney-Qeneral  of  the  Barbadoes  told  the  Council  that,  in  1772, 
when,  **  Mr.  Heeling's  counsel  objected  to  the  impropriety  of  suffering  His  Majesty's 
Order,  which  was  mandatory  to  the  court,  to  be  impeached  by  the  parties,  they 
were  surprised  into  silence  by  this  very  remarkable  reply  of  the  judges,  that  His 
Majesty  in  Council  was  as  likely  to  err  as  the  judges  of  that  Court^^  Acts  of  the 
Privy  Council  (Colonial)  vi  536;  cf.  ibid  vi  505-506  ior  some  uncompUmcntaiy 
remarks  made  by  counsd  in  Rhode  Island. 

'  Selbome,  Judicial  Procedure  in  the  Privy  Council  23. 

'  Below  605.  *  2,  3  William  IV.  c.  92. 

»  3,  4  William  IV.  c.  41.  •  Ibid  §§  i,  6,  16,  30. 

^  34,  35  Victoria  c.  91.  ^  5^*  59  Victoria  c.  44. 

•3,4  George  V.  c.  21. 
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to  be  members  of  the  committee,  but  in  certain  cases  they  may 
be  called  in  as  assessors.^ 

Any  four  of  these  persons  formed  a  quorum.*  This  number 
was  subsequently  reduced  to  three.'  Provisions  were  made  as  to 
the  procedure  of  the  committee  upon  certain  points  and  upon 
costs.^  It  was  directed  that  the  report  of  the  committee  should 
be  read  in  open  court  ^  In  other  respects  the  practice  and  pro- 
cedure of  the  Council  was  unchanged.*  But  it  was  provided  in 
191 5  ^  that  the  Judicial  Committee  might  sit  in  more  than  one 
divisioa 

In  two  important  respects  the  practice  and  procedure  of  the 
Judicial  Committee  differs  from  that  of  the  House  of  Lords. 

(i)  The  Judicial  Committee  is  not  always  bound  by  its  own 
decisions.^ 

(ii)  It  had  always  been  the  practice  of  the  Privy  Council, 
dating  certainly  from  the  Orders  of  the  seventeenth  century,  never 
to  notice  in  their  report  to  the  crown  any  dissentient  opinion.^ 
It  was  resolved  to  adhere  to  that  practice  in  1833  ;  and  it  was 
further  enforced  by  an  Order  of  1878.^®  In  fact,  there  have  only 
been  three  cases  in  which  there  has  been  any  publication  of  dis- 
sentient opinions."  This  rule  is  supported  mainly  on  the  ground 
that  it  adds  moral  weight  to  a  tribunal  which  must  give  the  law 
to  many  different  races  in  different  stages  of  civilization.^^  This 
consideration  is  no  doubt  decisive.  At  the  same  time  it  is  ob- 
vious that  the  student  or  the  historian  of  law,  and  perhaps  even 
the  legislature,  derive  considerable  benefit  from  the  opposite 
practice  followed  in  the  House  of  Lords. 

The  practice  in  both  these  matters  springs  from  the  fact  that 
the  Judicial  Committee  is  a  committee  of  an  executive  Council. 
As  we  shall  see,  when  we  come  to  deal  with  the  jurisdiction  of 

^  39,  40  Victoria  c.  59  §§  14,  24 ;  for  the  provisions  of  that  Act  which  amalgam- 
ate the  paid  staff  of  the  Judicial  Committee  with  that  of  the  House  of  Lords  see 
below  645. 

*  3,  4  William  IV.  c.  41  §  5.  «  6,  7  Victoria  c  38. 

*  3.  4  William  IV.  c.  41  §§  7.15.  *  Ibid  §  3. 
'Selbome,  Judicial  Procedure,  etc.,  26,  27. 

'  5,  6  George  V.  c.  92. 

'  It  is  clear  that  it  is  not  bound  by  its  own  decision  if  the  decision  was  given 
ex  parte,  Tooth  v.  Power  [1891]  A.C.  at  p.  292 ;  or  in  certain  ecclesiastical  cases 
Ridsdale  v.  Clifton  (t877)  2  P.D.  at  pp.  306-307 ;  Read  v.  Bishop  of  Lincoln  [1892] 
A.C.  at  pp.  654-655 ;  whether  this  I4>plies  to  any  other  cases  qu4gr$ ;  fot  the  practice 
IcUlowed  by  the  House  of  Lords  see  above  375-376. 

*  Selbome,  Judicial  Procedure,  etc.,  27-30. 

>*  It  was  ordered  that  the  ancient  rule  be  strictly  adhered  to,  **  that  no  disclosure 
be  made  touching  the  matters  treated  of  in  Council,  and  no  publication  made  by  any 
man  bow  the  particular  voices  went.*' 

^  Two  cases  of  Mr.  Gorbam  in  1853,  and  the  case  connected  with  Essays  and 
Reviews  in  1864  ;  see  Phillimore,  Eccl.  Law  (Ed.  1895)  975-977. 

^  Selbome,  Judicial  Procedure,  etc.,  54-63. 
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the  Judicial  Committee,  it  is  not  easy,  even  at  the  present  day, 
to  divide  quite  clearly  judicial  from  executive  functions.  The 
Act  of  1833  no  doubt  gives  to  the  Judicial  Committee  many  of 
the  essential  characteristics  of  a  court  But  Lord  Selbome 
pointed  out,  that "  when  the  Judicial  Committee  is  spoken  of  as  a 
court  or  a  tribunal,  having  jurisdiction,  and  delivering  judgments, 
those  who  use  that  phraseology  do  not  mean,  that  it  has,  like  the 
other  courts,  a  delegated,  but  self-<:ontained  and  independent 
judicial  function ;  the  whole  legal  operation,  which  receives  its 
final  consummation  and  sole  efficacy  from  the  direct  official  action 
of  the  Sovereign  in  Council  is  always  implied.  This  may  be 
called  form  ;  and  so  may  all  other  acts  of  the  royal  authority 
when  exercised  according,  not  to  arbitrary  rule,  but  to  con- 
stitutional usage.  But  such  forms  are  facts  ;  and  their  influence 
has  determined  the  whole  course  of  procedure  in  this  jurisdiction, 
including  its  procedure  in  judgment."  ^  Historically,  however, 
It  is  the  oldest  of  our  royal  courts.  The  act  of  the  crown  in 
allowing  or  dismissing  an  appeal,  according  to  the  advice  con- 
tained in  the  report  of  the  Judicial  Committee,  is  the  direct  lineal 
descendant  of  the  judgment  given  by  the  king  in  person  in  the 
Curia  R^is. 

(2)  The  jurisdiction  of  the  appeal  committee  of  the  Privy 
Council. 

(i)  Appellate  jurisdiction  over  the  foreign  dominions  of  the 
crown. 

Appeals  from  the  Channel  Islands  were  the  earliest  instances 
of  this  branch  of  the  Council's  jurisdiction  ;  and  this  jurisdiction 
was  extended  by  analogy  to  the  Isle  of  Man,  and  to  all  the  foreign 
plantations  of  the  crown.  With  the  growth  of  the  colonies  it  tas 
become  by  far  the  most  important  part  of  the  jurisdiction  of  the 
Judicial  Committee. 

The  Channel  Islands  were  anciently  part  of  the  Duchy  of 
Normandy,  and  therefore  their  law  is  founded  upon  the  laws  and 
customs  of  Normandy.^  As  early  as  the  reign  of  Edward  III. 
the  court  of  King's  Bench  decided  that  it  had  no  jurisdiction 
over  these  islands  ;  "  ideo  recordum  retro  traditur  cancellario  ut 
inde  fiat  commissio  domini  regis  ad  negotia  praedicta  in  insula 
praedicta  audienda  et  terminanda  secundum  consuetudines  insulae 
praedictae.*'  *  An  Order  in  Council  of  Henry  VII.'s  reign  (1495) 
directed  that  all  appeals  from  these  islands  should  go,  not  to  any 

^  Judicial  Procedure,  etc.,  44-45. 

*  Hale,  Common  Law,  266,  267 ;  Coke,  Fourth  Instit.  286 ;  8  S.T.  N.a  App.  C. 

'  Cited  Hale,  Common  Law  267,  268. 
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English  court,  but  to  the  king  and  Council ;  ^  and  another  Order 
to  a  similar  effect  was  made  in  1 565.^  The  courts  at  Westminster, 
and  especially  the  court  of  Chancery  and  the  court  of  Requests, 
were  prohibited  from  hearing  causes  there  arising.  In  1572  an 
Order  was  issued  regulating  appeals  from  Jersey ; '  and  this  is 
probably  the  earliest  Order  in  Council  passed  with  this  object 
A  similar  Order  relating  to  Guernsey  was  made  in  1 580/  Hudson 
treats  the  jurisdiction  as  well  settled.^  We  have  seen  that  these 
appeals  are  specially  alluded  to  in  the  Order  of  1667.^  The 
jurisdiction  of  the  Judicial  Committee  in  relation  to  these  appeals 
contains  one  archaic  trait  We  have  seen  that  an  appeal  in  early 
law  often  takes  the  form  of  a  personal  complaint  against  the 
judge. ^  The  Channel  Islands  possess  a  peculiar  appeal  termed 
a  "  dol^ance."  It  has  been  defined  to  be  "  a  personal  charge 
against  a  judicial  officer — a  personal  chaige  either  of  misconduct 
or  of  negligence."  ^  It  still  exists  in  a  modified  form  as  a  con- 
venient form  of  procedure,  which  can  be  used  without  implying 
any  disrespect  to  the  judge  whose  conduct  is  the  subject  of  com- 
plaint* 

The  Isle  of  Man  ^^  was  originally  part  of  the  kingdom  of 
Norway.  In  the  reign  of  Edward  III.  the  Earl  of  Salisbury 
conquered  the  island  from  the  Scotch,  and  received  a  grant  of  it 
from  the  king.  He  sold  it  to  William  le  Scroope.  Henry  IV. 
seized  it  after  Scroope's  rebellion,  and  granted  it  to  the  Earl  of 
Northumberland  After  his  rebellion  it  was  granted  in  1405  to 
the  House  of  Stanley ;  and  it  remained  in  that  family  until  it  was 
sold  in  1765  to  the  crown.^^  The  question  of  the  right  of  the 
Council  to  hear  appeals  from  the  Isle  of  Man  does  not  appear  to 
have  been  raised  till  the  case  of  Christian  v.  Corren  in  1716.^^ 
The  Council  asserted  its  right  to  hear  appeals  on  the  ground 

^  Cited  Saiford  and  Wheeler  aaS ;  see  8  S.T.  N.S.  App.  C.  for  an  account  of 
variona  Orders  in  Council  relating  to  the  Channel  Islands. 

*  Safiord  and  Wheeler  229. 

'  Ibid  sag,  233.  ^  Ibid  224-247. 

*  Star  Chamber  62 ;  but  he  evidently  thinks  it  strange  that  ordinary  cases  should 
be  tried  there  as  a  matter  of  course,  **  How  it  is  drawn  to  the  council  table  from  a 
public  court  of  justice  I  know  not ;  sure  I  am,  it  is  more  proper  the  subject  should 
appeal  for  justice  to  a  public  court  of  justice  rather  than  to  a  private  board,  although 
the  roost  honourable  in  the  world ;  "  cp.  Dasent  viii  6z,  75,  76 ;  xv.  286,  335. 

*  Above  516.  '  Above  2x3-2x4. 

*  Cr^t  Foncier  of  England  v.  Amy  (X874)  6  P.C.  at  p.  X55.  It  was  termed 
**  odious  "  by  the  code  of  X771. 

*£x  parte  Nicolle  (1879)  5  A.C.  at  p.  348. 

1*  For  its  earlier  history  see  Coke,  Fourth  Instit  283 ;  Hale,  Common  Law  255 ; 
Attom^-General  for  Isle  of  Man  v.  Mylchreest  (1879)  4  A.C.  294,  301. 

*'  For  some  doubts  as  to  the  title  of  the  Stanley  family  see  Egerton  Papers 
(C.S.)  281 ;  for  an  instance  of  a  pardon  granted  by  the  Earl  of  Derby  see  ibid  132- 

^'  I  P.  Wms.  329 ;  the  Christian  family  and  the  Derby  family  seem  to  have 
been  old  antagonists,  see  S.P.  Dom.  x663-x664  274,  Ixxx  75. 
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that  a  right  to  apply  to  the  crown  for  redress  for  wrongs  done 
by  any  court  existed  in  all  cases  where  there  was  a  tenure  from 
the  crown.  Parker,  C.  J.,  expressly  compared  it  with  the  copy- 
holders right  to  apply  to  the  court  of  Chancery ;  and  "  Lord 
Derby  also,  at  length,  rather  than  that  some  things  in  the  grant 
made  by  the  crown  to  his  ancestors  should  be  looked  into,  chose 
to  submit  and  express  his  consent" 

In  fact  it  was  becoming  recc^nized  that  the  crown  in  Council 
was  the  proper  tribunal  to  hear  appeals  from  English  dominions 
outside  England,  or  outside  the  jurisdiction  of  the  English 
courts.  In  1683  it  had  been  decided  that  an  appeal  lay  to  the 
king  in  Council  from  the  county  Palatine  of  Chester ;  ^  and  in  1724 
it  was  laid  down  generally  that  all  appeals  from  the  Plantations 
ought  to  be  heard  by  the  king  in  Council.^  Appeals  will  also 
lie  from  places  outside  the  British  Empire  over  which  the  crown 
has  jurisdiction  if  so  provided  by  Order  in  Council  issued  under 
the  provisions  of  the  Foreign  Jurisdiction  Act,  1890.* 

The  appellate  jurisdiction  of  the  Council  is  founded  upon  the 
principle  that  it  is  the  prerogative  of  the  crown  to  entertain 
applications  for  redress  from  its  subjects.  The  subject  has  as  a 
rule  no  right  to  appeal  unless  that  right  has  been  specially  con- 
ferred upon  him.^  Such  grant  may  be  contained  in  a  statute, 
ordinance,  letters  patent,  charter,  order  in  council,  or  in  the 
instructions  to  the  governor.^  But  the  subject  can  always  petition 
the  crown  for  leave  to  appeal ;  and  the  crown  can  grant  such 
leave  in  civil  or  criminal  cases,  unless  that  right  has  been  ex- 
pressly taken  away  by  the  legislature.  To  take  away  the  pre- 
rogative of  the  crown  to  grant  such  leave  express  words  must 
be  used.  The  mere  statement  that  the  decision  of  the  court  of 
any  colony  shall  be  final  will  not  suffice.^  The  only  instance  in 
which  this  right  has  been  thus  expressly  taken  away,  is  the 
clause  in  the  Act  establishing  the  Australian  Constitution,  which 
provides  that  the  crown  shall  not  be  able  to  grant  leave  to 
>•  appeal  upon  any  question,  "as  to  the  limits  inter  se  of  the 
^     Constitutional  powers  of  the  Commonwealth  and  those  of  any 

1  Jennet  v.  Bishop,  i  Vera.  184. 

■  Fryer  v.  Bernard,  2  P.  Wms.  262.  '  53i  54  Victoria  c.  37. 

<  Mayor  of  Montreal  v.  Brown  and  Springle  (1876)  2  A.C.  168,  184 ;  the  case 
turned  on  French  Canadian  law ;  and  it  was  said  that,  "  It  must  be  borne  in  mind 
that  the  rule  of  law  in  this  country  that  an  appeal  does  not  lie  unless  given  by 
express  legislative  enactment,  does  not  prevail  in  French  or  Canadian  law,  when 
the  presumption  is  in  favour  of  the  existence  of  what  one  of  the  judges  of  the 
Queen's  Bench  in  Canada  terms  *  the  sacred  right  of  appeal.* " 

*  Safford  and  Wheeler  710. 

'Johnston  v.  the  Minister  and  Trustees  of  St.  Andrew's  Church  (1877)  3  A.C 
159.  In  so  iaj  as  Cuvillier  v.  Aylwin,  2  Knapp  P.C.  72,  lays  down  a  contrary  rale 
it  has  been  overruled,  re  Louis  Marois  (1862)  15  Moo*  189, 193  ;  Cushing  v.  Di^niy 
(1880)  5  A.C.  at  pp.  417,  418. 
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State  or  States,  or  as  to  the  limits  inter  se  of  the  Constitutional 
powers  of  any  two  or  more  States,"  unless  the  High  Court  of 
Australia  certifies  that  the  question  is  one  which  ought  to  be 
determined  by  the  Council.* 

The  conditions  under  which  leave  to  appeal  will  be  granted 
differ  according  as  the  case  is  civil  or  criminal 

In  civil  cases  it  has  been  laid  down  that  leave  to  appeal 
from  the  Supreme  Court  of  Canada  or  the  High  Court  of  Australia 
should  not  be  granted,  **  save  when  the  case  is  of  gravity 
involving  matter  of  public  interest  or  some  important  question 
of  law,  or  affecting  property  of  considerable  amount,  or  where 
the  question  is  otherwise  of  some  public  importance  or  of  a  very 
substantial  character."  ^  But  even  if  a  case  does  comply  with 
the  requisites  of  public  importance,  and  substantial  character, 
the  judgment  appealed  from  may  appear  to  the  Council  to  be 
so  clearly  right  that  they  will  refuse  leave.' 

The  Council  is  much  slower  to  grant  leave  to  appeal  in 
criminal  cases.  To  make  a  practice  of  granting  leave  in  such 
cases  would  offer  a  serious  obstruction  to  the  administration  of 
justice.  '*  The  rule  has  been  repeatedly  laid  down,  and  has  been 
invariably  followed,  that  Her  Majesty  will  not  review  or  inter- 
fere with  the  course  of  criminal  proceedings,  unless  it  is  shown 
that,  by  a  disregard  of  the  forms  of  legal  process,  or  by  some 
violation  of  the  principles  of  natural  justice,  or  otherwise,  sub- 
stantial and  grave  injustice  has  been  done."  ^ 

This  appellate  jurisdiction  is  by  far  the  most  important 
branch  of  the  jurisdiction  of  the  Privy  Council  both  in  bulk  and 
also  by  reason  of  its  political  importance.  In  fact,  just  as  the  act 
of  the  crown  in  allowing  or  dismissing  an  appeal  according  to 
the  advice  contained  in  the  report  of  the  Judicial  Committee  is 
the  direct  lineal  descendant  of  the  judgment  given  by  the  king 
in  person  in  the  Curia  Regis,^  so  the  Judicial  Committee  itself  is 
now  doing  for  the  Empire  somewhat  the  same  service  as  the 
Curia  R^is  formerly  did  for  England     Like  the  Curia  Regis  it 

^  63,  64  Victoria  c  12  §  74 ;  the  section  goes  on  to  provide  that,  **  except  as 
provid^  in  this  section  this  Constitution  shall  not  inipair  any  right  which  the 
Queen  may  be  pleased  to  exercise  by  virtue  of  Her  Royal  Prerogative  to  grant  special 
leave  of  appeal  from  the  Hi^h  Court  to  Her  Majesty  m  Council ; "  for  a  case  illus- 
trating the  application  of  this  section  see  Jones  v.  Commonwealth  Court  of  Con- 
ciliation, etc.  [1917]  A.C.  528. 

'Prince  V.  Gagnon  (1882)  8  A.C.  at  p.  105;  Daily  Telegraph  v.  McLaughlin 
[1904]  A.C.  776. 

'  La  CiU  de  Montreal  v.  Les  Ecclesiastiques,  etc.  (1889)  14  A.C.  at  p.  662. 

^In  re  Abraham  Mallory  Dillett  (1887)  12  A.C.  at  p.  467 ;  cf.  Falkland  Islands 
Co.  v.  the  Queen,  i  Moo.  P.C.  N.S.  312 ;  Keg.  v.  Bertrand  (1867)  i  P.C.  at  p.  530; 
Ex  parte  Deeming  [1892]  A.C.  422  ;  Lanier  v.  the  King  [191 4]  A.C.  221 ;  Ibrahim 
V.  Rex  ibid  at  p.  615  ;  Arnold  v.  the  Kin^  Emperor  ibid  644. 

•  Above  34.  520. 
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is,  as  Professor  Pollard  has  pointed  out,^  creating  a  common 
law  for  the  disparate  parts  of  the  Empire,  and  so  pavii^  the  way 
for  '*  common  politics  and  a  conmion  Parliament." 

(ii)  We  have  seen  that  an  Act  of  1832  constituted  the  Privy 
Council  the  final  court  of  appeal  in  ecclesiastical  causesL^  Later 
statutes  dealing  with  ecclesiastical  matters  have  in  some  cases 
added  to  its  jurisdiction.'  But  the  Acts  of  1857/ii^di  trans- 
ferred the  ecclesiastical  jurisdiction  over  Probate  and  Divorcse  to 
the  newly-constituted  Probate  and  Divorce  court,  provided  that 
appeals  in  such  matters  should  go  to  the  House  of  Lord& 

(iii)  The  same  Act  of  1832  provided  that  the  Privy  Council 
should  be  the  court  of  final  appeal  from  the  court  of  Admiralty, 
and  from  the  Vice-Admiralty  courts  in  the  colonies ;  ^  and  die 
Act  of  1833  transferred  both  this  jurisdiction  and  the  jurisdicdoa 
to  hear  appeals  in  cases  of  Prize  to  the  Judicial  Committee  created 
by  that  Act* 

(iv)  The  Judicial  Committee  by  statute  takes  cognizance  of 
certain  matters  of  a  quasi-judicial  character.  Applications  for 
the  extensions  of  patents/  and  applications  for  a  licence  to  print 
a  book  when  the  proprietor  of  the  copyright  refuses  to  public 
after  the  author's  death,^  come  before  the  Judicial  Committee. 
Applications  in  connexion  with  the  alteration  of  the  statutes 
of  the  Universities  and  Colleges  of  Oxford  and  Cambridge  come 
before  a  committee  of  the  Council,  now  called  the  Universities 
Committee,  two  of  the  members  of  which  must  be  the  Lord 
Chancellor  and  a  member  of  the  Judidal  Committee.*  It  is 
provided  generally  by  the  Act  of  1833  that  the  crown  may,  as 
under  the  older  practice,  specially  refer  any  matter  it  sees  fit  to 
the  Judicial  Committee.^®  Under  the  statutory  power  many  mis- 
cellaneous questions  have  been  so  referred — a  dispute  bdfcween 
the  legislative  Council  and  the  l^islative  assembly  of  Queens- 

'  *'  It  is,  in  fact,  in  almost  precisely  the  position  of  the  curia  reps  tinder  Henry  IL 
and  his  successors,  which,  borrowinj^  from  various  sources  of  jnnspnidence,  wdded 
these  elements  together,  and  appljrmg  them  in  judidal  eyres  to  the  local  customs 
of  English  shires,  created  a  common  law,  and  prepared  the  way  for  common  politics 
and  a  common  Parliament,"  The  Commonwealth  at  War  225-226. 

«  2,  3  WaUam  IV.  c.  92. 

•3,  4  Victoria  c.  86 ;  55,  56  Victoria  c  32. 

*  20,  21  >^ctoria  cc.  77,  85  ;  below  624,  630. 

*  For  the  alterations  made  by  the  Judicature  Acts  see  below  643. 

'3,  4  William  IV.  c  41  §  2;  for  the  earlier  history  of  this  jurisdiction  see 
below  56Z-565 ;  it  had  also  a  certain  jurisdiction  connected  with  ships  under  the 
Foreign  Eodistment  Act  1870,  33,  34  Victoria  c  90  ^  14,  27. 

'  5,  6  William  IV.  c  83 ;  46,  47  Victoria  c  57  §  25. 

*  5,  6  Victoria  c  45  §  5. 

*  25,  26  ^ctoria  c.  26  §  I  (Oxford) ;  19,  20  Victoria  c  88  (Cambridge) ;  40,  41 
Victoria  c  48  §  44. 

^3,  4  William  IV.  c  41  §  4  ;  see  above  517  for  the  older  practice. 
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land ;  ^  a  question  as  to  the  validity  of  certain  Orders  in  Council 
relating  to  Jersey ;  ^  disputes  between  two  prelates ; '  a  dispute 
between  the  Legislative  Council  of  Southern  Rhodesia  and  the 
British  South  Africa  Company.*  When  matters  are  thus  referred 
to  the  Judicial  Committee  the  question  is  discussed  merely 
judicially.  If  it  is  desired  to  discuss  them  from  a  political  point 
of  view  the  matter  is  referred  to  a  mixed  committee.^ 

These  quasi-judicial  functions  exercised  by  the  Judicial  Com- 
mittee at  the  present  day  may  help  us,  by  the  way  of  analogy, 
to  understand  some  of  the  difficulties  which  meet  us  in  the  earlier 
history  of  the  Council.  There  is  no  doubt  that  the  Judicial 
Committee  is  a  perfectly  distinct  committee  of  the  Council  pos- 
sessing most  of  the  characteristics  of  a  law  court.  But  we  can 
see  that  it  hears  cases  quite  different  in  kind  from  those  which 
come  before  an  ordinary  law  court ;  and  that  in  some  cases  its 
members  sit  upon  other  committees  of  the  Council.  We  can 
hardly  expect  to  find  that  the  relations  between  the  Council  and 
the  Star  Chamber  were  precisely  defined  in  the  seventeenth 
century,  when  in  the  present  century,  we  see  the  members  of  the 
Judicial  Committee  taking  cognizance  of  matters  not  strictly 
judicial,  and  assisting  other  committees  of  the  Council  in  the 
work  of  administration. 

^  Safford  and  Wheeler  775. 

*In  the  matter  of  the  Sutes  of  Jersey  (1853)  8  S.T.  N.S.  285. 

>  In  re  the  Bishop  of  Natal  (1864)  3  Moo.  P.C.  N.S.  zi6, 156,  157. 

<  In  re  Southern  Rhodesia  [19x9]  A.C.  211.  *Safford  and  Wheeler  770. 


CHAPTER  VII 

COURTS  OF  A  SPECIAL  JURISDICTION 

IN  tiiis  chapter  I  shall  consider  certain  courts  which 
istered  bodies  of  law  which  fell  outside  the  jurisdiction  of 
the  ordinary  courts  of  law  and  equity.  These  courts  fell 
into  three  groups :  The  courts  which  administered  the  Law 
Merchant ;  the  court  of  the  Constable  and  the  Marshall ;  and 
the  Ecclesiastical  courts. 

L  The  Courts  which  Administered  the  Law  Merchant 

I  shall  deal  with  the  history  of  the  Law  Meidiant  in  sub- 
sequent volumes.^  But,  in  order  to  understand  the  history  of 
tile  courts  which  administered  it,  it  is  necessary  at  tiiis  point  to 
give  a  short  and  summary  account  of  its  leadii^  characteristics. 

The  Law  Merchant  of  primitive  times  comprised  both  the 
maritime  and  the  commercial  law  of  modem  codes.  From  the 
earliest  period  in  their  history  an  intimate  relationship  has  sub- 
sisted between  them.  Both  applied  peculiarly  to  the  merdiants, 
who,  whether  alien  or  subject,  formed  in  tiie  Bfiddle  Ages  a 
class  very  distinct  from  the  rest  of  the  community.  Both  laws 
g^w  up  in  a  similar  manner  from  the  customary  observances  of 
a  distinct  class.  Both  laws  were  administered  in  either  the 
same  or  in  similar  courts,  yvhich  were  distinct  from  the  ordinary 
courts.  Both  laws  differed  from  the  common  law.  Both  had  in 
die  Middle  Ages  an  international  character ;  and  both  continued 
to  possess  this  international  character  right  down  to  modem  times.^ 

(i)  Maritime  Law. 

The  maritime  laws  of  the  Middle  Ages  were  contained  in 
certain  bodies  of  local  customs,  which,  like  all  such  customs, 
showed  a  tendency  to  expand  as  they  grew  older.  Each  of  tiiese 
bodies  of  custom  took  its  name  from  some  one  port     Each  was 

1  Bk.  iv  PL  I.  c.  3;  Bk.  tv  Pt  II.  c  4. 

*  "  The  maritime  law  is  not  the  law  of  a  partiailar  country,  bat  the  general  law 
of  nations,**  (er  Lord  MansBeld,  Luke  v.  Lvde  (1759)  a  Burr.  887 ;  **  The  law  of 
merchants  is  nis  gentinm  and  die  judges  are  bound  to  take  notice  oif  it,*'  Biogadara 
V.  Holt  (X69Z),  Shower  318. 
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adopted  by  other  ports,  and  one  or  other  of  them  ruled  the 
coasting  trade  of  the  whole  of  mediseval  Europe.^  The  body  of 
customs  adopted  by  England,  and  inserted  at  a  later  date  into  , 
the  Blade  Book  of  the  Admiralty,^  were  the  judgments  of  Oleron.  ^'■' 
They  originated  in  the  laws  of  the  commune  of  Oleron ;  they 
were  adopted  by  the  seaport  towns  of  Normandy  and  Brittany  ; 
and  they  were  transplanted  to  Damme,  Bruges,  aild  to  England.' 
A  copy  of  Edward  II.'s  reign,  representing  an  early  version,  is 
to  be  found  in  the  archives  of  the  City  of  London,^  and  in  the 
Red  Book  of  Bristol/  Such  was  the  repute  of  these  laws  of 
Oleron  that  mariners  of  other  countries  came  there  to  obtain 
the  judgment  of  its  court^  The  body  of  customary  sea  laws  in 
force  in  the  Mediterranean  was  known  as  the  Consolato  del  Mare, 
and  is  probably  of  Catalan  origin.*^  It  was  probably  drawn  up 
in  the  fifteenth  century  for  the  use  of  the  consuls  of  the  sea  at 
Barcelona,  from  older  collections  of  the  customs  of  seaport  towns 
within  the  kii^dom  of  Aragon,^  just  as  the  Black  Book  was 
drawn  up  from  the  laws  of  Oleron  for  the  use  of  the  court  of 
Admiralty  in  England.  Before  they  had  thus  been  reduced  to 
writing  they  had  been  introduced  into  the  Mediterranean  ports, 
as  the  laws  of  Oleron  had  been  introduced  into  the  ports  of  the 
Atlantic  and  the  North  Sea.  "They  were  introduced  from 
Barcelona  first  of  all  into  Valencia,  then  into  the  island  of 
Majorca,  then  into  Sicily,  then  into  Roussillon,  all  of  which 
countries  were  under  the  sceptre  of  the  kings  of  Aragon  before 
any  version  of  them  was  printed  at  Barcelona.  Within  half  a 
century  after  they  were  printed  in  the  Book  of  the  Consulate  of 
the  Sea  at  Barcelona,  they  were  translated  into  the  languages  of 
Castile  and  of  Italy.  They  were  translated  into  French  before 
the  conclusion  of  the  sixteenth  century,  into  Latin  some  time  in 
the  seventeenth  century,  into  Dutch  at  the  b^inning  of  the 
eighteenth  century,  and  into  German  in  the  course  of  the  same 
century."  •  From  the  Baltic  come  two  codes  of  sea  laws.  One 
comes  from  Lubeck ;  '^  and  the  other  and  the  more  important 
firom  Wisby.^^  The  latter  is  the  more  important,  because,  while 
the  Lubeck  code  influenced  mainly  trade  within  the  Baltic,  the 
Wisby  code  influenced  the  trade  of  the  Baltic  with  foreign  ports.^^ 

'  Black  Book  of  the  Admiralty  (R.S.)  ii  xxxix  seqq. 
*  For  an  account  of  this  work  see  Bk.  iv  Pt.  I.  c.  3. 
s  Black  Book  of  the  Admiralty  i  Ixiti ;  cp.  R.P.  iii  498  (4  Hy.  IV.  n.  47). 
«  Black  Book  of  the  Admiralty  i  IxviL  ■  L.Q.R.  xvii  234. 

'  Black  Book  of  the  Admiralty  ii  zxxviL 
'  Ibid  iii  xxwv  ;  Bk  iv  Pt.  I.  c.  3. 

'  Black  Book  of  the  Admiralty  iii  zxxv.  *  Ibid  Ixxiii. 

>«  Ibid  iv  xxi,  xxiL  "  Ibid  iv  xxiii. 

^*This  code  had,  as  we  might  expect,  a  cosmopolitan  character;  it  comes  in 
&ct  firom  three  sources— the  first  is  a  Baltic  source,  and  the  earliest 4aws  attributable 
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Other  towns  possessed  bodies  of  sea  laws  of  their  own.  Tims 
we  possess  the  laws  of  Amalphi  ^  and  of  Trani ; '  and  it  is  dear 
firom  the  Domesd^  of  Ipswich  that  that  town  possessed  a  oomt 
in  which  pleas  relating  to  maritime  matters  were  pleaded  firom 
tide  to  tide'  But  these  diiee  codes — the  laws  of  Oleroo,  tiie 
Consolato  del  Mare»  and  the  maritime  laws  of  Wtdiy,  h^^m^ 
the  leading  maritime  codes  of  Europe.  In  fiict  these  codes, 
**  torm  as  it  were  a  continuous  chain  of  maritime  law,  extending 
from  the  easternmost  parts  of  the  Baltic  Sea  through  the  North 
Sea,  and  along  the  coast  of  the  Atlantic  to  the  Straits  of  Gibraltar, 
and  thence  to  the  farthest  eastern  shores  of  the  Mediterranean."* 

(ii)  Commercial  Law. 

It  is  probable  that  in  Europe^  in  the  troubled  times  of  die 
ninth  and  tenth  centuries,  the  merchants  had  always  known  a 
special  market  law.  With  the  increase  of  commerce  in  tbe 
eleventh  and  twdfth  centuries,  and  the  rise  of  great  commercial 
dties,  the  law  of  the  merchants  recdved  a  great  impetus.^  Ibny 
of  the  commercial  cities  of  Italy  codified  its  rules  ;*  and  so  it 
became  at  once  more  definite  and  more  elaborate:  ^  As  original 
authorities  for  die  early  history  of  the  law  merchant,"  sa^  Mr. 
Mitchell,  *'the  Italian  commercial  statutes  are  invaluable;  th^- 
throw  a  fkxxl  of  light  on  the  origin  and  development  of  com- 
mercial  rules  and  customs  that  then  or  afterwards  found  their 
way  into  the  commercial  laws  of  Europe."  ^  We  shall  see  that 
the  Italian  jurists  had  produced  in  their  Libri  Feudorum  some- 
thing in  the  nature  of  a  model  code  of  feudal  law.'  In  the  same 
way  their  collections  of  mercantile  custom  were  die  model  to 
which  the  usages  of  the  merchants  of  other  states  tended  more 
or  less  to  approximate.  Usages  differed  from  place  to  place. 
But  it  was  generally  recognized  diat  the  laws  of  markets  and 
fairs  and  the  law  administered  by  the  spedaUy  mercantile  courts 
within  the  boroughs  was  a  spedal  law  merchant,  differing  fircmi 
tbe  ordinary  law. 

Thus  for  mercantile  as  for  maritime  affairs  various  towns 
had  their  codes  of  customs  by  which  mercantile  transactions  were 
governed.  As  we  might  expect,  tbe  towns  which  possessed  laws 
dealing  with  maritime  matters  were  die  towns  to  whidi  some 
sort  of  mercantile  laws  were  a  necessity.     Oleron,*  Barcelona,'* 


to  tlik  source  come  from  Lobeck ;  the  second  is  a  Fleoush  source  and 

tbe  Flemish  versaoo  oT  the  laws  of  CMeroa ;  and  the  third  is  a  Dutch  souce  and 

represents  the  laws  observed  at  Amsterdam,  ibid  hr  zzvii  seqq. 

>  Rack  Book  of  the  Admiralty  it  Tn-zv.  >Ibid  iv  zv,  zvi. 

'  Ibid  ii  23.  *  Ibid  iv  zzvi,  xzviL 

•Bk.ivPt.Lc3;  cL  IlitcheU,  Tbe  Law  Merchant,  22-2& 
•Bk.iTPt.Lc3.  ^  MitcheD,  op.  cit.  3a  ■  VoL  ii  Bk.  tfi  c  t. 

•  Black  Book  of  &e  Admiralty  ii  254  seqq.  >•  Ibid  iii  fada-bodi. 
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and  Wisby^  all  possessed  such  bodies  of  law.  In  England 
similar  bodies  of  law  are  contained  in  the  White  Book  of  London,^ 
the  Red  Book  of  Bristol/  and  the  Domesday  of  Ipswich ;  ^  and 
the  Carta  Mercatoria  and  the  Statute  of  the  Staple  contain 
special  codes  of  rules  adapted  to  foreign  merchants.^  Just  as  the 
various  seaport  towns  imitated  the  customs  of  some  one  port,  so 
the  various  towns  modelled  their  charters  and  their  laws  upon 
certain  of  the  more  famous  towns  in  England,  such  as  London, 
Bristol,  Oxford,  or  Winchester.* 

Both  the  maritime  and  the  commercial  law  of  the  Middle 
Ages  thus  grew  up  amid  similar  surroundings,  governed  the  re- 
lations of  persons  engaged  in  similar  pursuits,  and  was  enforced 
in  similar  tribunals.  It  is  for  this  reason  that  the  relations  be- 
tween them  have  always  been  of  the  closest^  Even  in  England, 
where  they  have  come  to  be  applied  in  different  courts,  it  has 
been  impossible  to  ig^nore  their  close  connexion.  Both,  as  we 
have  seen,  have  appeared  to  English  judges  to  be  rather  a 
species  of  jus  gentium  than  the  law  of  a  particular  state.  The 
separation  between  them  effected  by  the  jealousy  of  the  courts 
of  common  law  has  produced  much  inconvenience ;  ^  and  it  was 
never  complete.  "  It  was,"  says  Sir  Travers  Twiss,  "  the  practice 
of  the  consuls  of  the  sea,  before  pronouncing  their  decision  to 
consult  the  Prudhomes  of  the  sea  and  the  Prudhomes  of  the 
merchants.  ...     In  the  High  Court  of  Admiralty  of  England 

1  Black  Book  of  the  Admiralty  iv  265,  386. 
'  Muxiimenta  Gildhall«,  R.S.  vol  Hi. 
»  Edited  by  Bicklcy. 

*  Black  B<x>k  of  the  Admiralty  ii  16-207. 

*  Below  542. 

*  For  a  table  illustrating  this  affiliation  of  medieval  boroughs  see  Gross,  The 
Gild  Merchant,  i  App.  E  ;  tor  a  similar  affiliation  in  Germany  see  Schulte,  Histoire 
do  droit  d'Allemagne  (Trad,  par  Foumiere)  163,  365. 

^  In  the  Middle  Ages  they  are  usually  classed  together;  thus  in  1313  justices  to 
settle  piracy  claims  were  told  to  proceed  **  secundum  legem  et  consuetudinem  dicti 
regni  et  similiter  legem  mercatonam,*'  Select  Pleas  of  the  Admiralty  (S.S.)  i  xix; 
in  Z320  a  similar  direction  was  given  to  arbitrators  between  England  and  Flanders 
in  a  case  of  spoil,  ibid  xxii ;  a  complaint  that  a  ship  of  Placentta  had  been  spoiled 
by  one  of  Bristol  was  heard  by  a  jury  of  mariners  and  merchants  **  prout  de  jure  et 
secundum  legem  mercatoriam  foret  faciendum,"  ibid  xxiv;  in  the  seventeenth 
century  Malynes,  when  he  wrote  his  Lex  Mercatoria,  found  it  necessary  to  devote 
a  large  part  of  his  treatise  to  the  sea  laws ;  thus  he  says  in  the  preface  *'  And  even 
as  the  roundness  of  the  globe  of  the  world  is  composed  of  the  esirth  and  waters ;  so 
the  body  of  the  Lex  Mercatoria  is  made  and  framed  of  the  Merchants  Customs  and 
the  Sea  LaMrs,  which  are  involved  together  as  the  seas  and  the  earth ; "  and  ibid  87, 
'*  For  without  navigation  commerce  is  of  small  account ;  **  at  p.  303,  when  consider- 
ing the  courts  peculiar  to  merchants,  he  deals  first  with  the  Admiralty  court ;  for 
Malynes  and  his  book  see  Bk.  iv  Pt.  L  c  3. 

'  In  1833  ^  select  committee  recommended  an  extension  of  the  jurisdiction  of 
the  Admiralty  so  as  to  enable  it  to  **  exercise  concurrent  jurisdiction  in  questions  of 
title  to  ships  generally,  and  of  freight,  and  possibly  of  some  other  mercantile  matters, 
with  a  power  of  impanelling  a  jury  of  merchants,  if  the  judge  thinks  fit  or  either  of 
the  parties  require  it,'*  Williams  and  Bruce,  Admiralty  Practice  (Ed.  1886)  13  n.  k. 
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it  is  the  practice  for  the  judge  to  be  assisted  by  two  of  the 
Elder  Brethren  of  the  Trinity  House  of  Deptford-le-Stroud^ 
whilst  the  r^istrar  of  the  court,  at  a  subsequent  stage  of  the  pro- 
ceedings, has  the  assistance  of  two  merchants."  ^ 

Such  then  was  the  Law  Merchant  In  the  earlier  part  of 
the  Middle  Ages  it  was  administered  in  local  courts;  but,  in 
the  middle  of  the  fourteenth  century,  the  rise  of  the  court  of 
Admiralty  caused  a  cleavage  between  the  maritime  and  the  com- 
mercial branches  of  this  law.  In  the  sixteenth  century  the 
court  of  Admiralty  showed  signs  of  absorbing  both  these  branches ; 
but,  in  the  latter  part  of  the  sixteenth  and  in  the  earlier  part  of 
the  seventeenth  centuries,  this  extension  of  Admiralty  jurisdiction 
was  prevented,  and  the  cleavage  between  these  two  branches  was 
widened,  by  the  action  of  the  common  law  courts.  Their  jealousy 
confined  the  court  of  Admiralty  to  maritime  causes,  and  led 
them  to  appropriate  to  themselves  jurisdiction  over  commercial 
causes.  In  the  end  they  assimilated  what  they  had  succeeded 
in  appropriating  and  constructed  our  modem  system  of  com- 
mercial law.  In  consequence  of  their  action  our  commercial  law 
does  not,  like  the  systems  of  most  continental  states,  form  to- 
gether with  maritime  law,  a  separate  "  code  de  commerce. **  It 
has  become  a  branch  of  the  common  law,  distinct  from  the  mari- 
time law  administered  in  the  court  of  Admiralty. 

The  peculiar  history  of  the  Law  Merchant  in  England  is 
thus  due  to  the  peculiar  history  of  the  courts  which  have  ad- 
ministered it  at  different  periods.  It  is  clear  from  this  summary 
that  that  history  falls  into  three  well  defined  periods :  the  period 
when  the  Law  Merchant,  maritime  and  commerdal,  was  ad- 
ministered in  local  courts ;  the  rise  and  development  of  the 
court  of  Admiralty  and  the  settlement  of  its  jurisdiction  ;  the 
absorption  of  the  commercial  side  of  the  Law  Merchant  into  die 
common  law. 

The  Period  when  the  Law  Merchant^  Maritime  and  Commercial 

was  Administered  in  Local  Courts 

Maritime  Courts, 

The  courts  which  had  jurisdiction  in  maritime  matters  were 
for  the  most  part  the  courts  of  seaport  towns.  The  Admiral 
was  not  an  official  who  held  a  court  with  a  fixed  jurisdiction. 
He  was  an  official  who  ruled  a  fleet,  having  incidentally  certain 
disciplinary  powers  over  those  under  his  command.  These 
powers  ''  probably  enabled  the  Admiral  to  deal  with  depreda- 
tions committed  by  the  ships  immediately  under  his  command ; 

1  Black  Book  of  the  Admiralty  iii  Ixxx. 
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but  it  does  not  appear  to  have  included  a  power  to  hold  u  court 
administering  justice  generally  in  maritime  cases."  ^ 

In  the  earlier  part  of  the  Middle  Ages  many  seaport  towns 
had  jurisdiction  in  maritime  cases.  The  Domesday  of  Ipswich 
tells  us  that,  "  the  pleas  yoven  to  the  lawe  maryne,  that  is  to  wite, 
for  straunge  marynerys  passaunt  and  for  hem  that  abydene  not 
but  her  tyde,  shuldene  be  npleted  from  tyde  to  tyde."  ^  Padstow 
and  Lostwithiel  possessed  similar  courts  which  sat  at  tide  time 
on  the  seashore.  Yarmouth  possessed  a  court  of  like  nature.' 
The  court  at  Newcastle  dates  from  Henry  I.'s  reign.*  It  would 
appear  from  the  Red  Book  of  Bristol  that  a  court  sitting  at  a 
seaport  was  one  of  the  recognized  tribunals  of  the  Law  Mer* 
chant  ;^  and  the  Book  itself  contains  rules  upon  maritime 
matters.*  When  the  court  of  Admiralty  was  established,  many 
towns,  jealous  of  their  ancient  rights,  got  by  royal  charter  ex- 
emption from  its  jurisdiction ;  ^  and  the  statutes  of  Richard  II.'s 
reign  which,  as  we  shall  see,  limited  the  competence  of  this 
court,  tended  to  preserve  them.^  In  fact,  throughout  the  fifteenth 
and  sixteenth  centuries  their  jurisdiction  was  recognized  and 
saf<^^arded  by  the  legislature.*  But  the  court  of  Admiralty 
was  naturally  hostile  to  them ;  and,  when,  in  the  latter  half  of 
the  sixteenth  century,  that  court,  supported  by  the  growing 
strength  of  the  crown,  bq[an  to  assert  itself, ^^  their  privil^es 
b^[an  to  be  questioned.  At  different  periods  in  the  fifteenth 
and  sixteenth  centuries  the  jurisdiction  of  Tynemouth,  Scar- 
borough, Chester,  King's  Lynn,  Harwich,  and  Dartmouth  were 
either  called  in  question  by,  or  successfully  asserted  against,  the 
court  of  Admiralty."     in  1570  Elizabeth  found  it  necessary  to 

^  Select  Pleas  of  the  Admiralty  (S.S.)  i  xli ;  it  was  a  court  *'  for  military  action 
not  for  dvil  jnrisdiction,"  Spelman  (Works  Ed.  1727),  Admiralty  Jurisdiction,  221 ; 
the  sheriff  aiso  had  some  authority  by  royal  writ  at  this  period,  see  Selden,  Mare 
Clausum  ii  c.  14. 

'  Black  Book  of  the  AdmirsUty  ii  23. 

*  Sdect  Pleas  of  the  Admiralty  i  xiii,  xiv. 

^Stubbs,  Sel.  Ch.  112,  **  Inter  bureensem  et  mercatorem  si  placitum  oriatur, 
finiatur  ante  tertiam  refluxionem  maris. 

*  In  cap.  i  of  the  Red  Book  it  is  said  that  the  lex  mercatoria  attaches  to  markets, 
and  that  markets  are  held  in  five  places  **  in  civitatibus,  nundinis,  portubus  super 
mare,  villis  mercatoriis,  et  burgis." 

•Cap.  viii. 

7  Select  Pleas  of  the  Admiralty  (S.S.)  i  xiv;  15  Richard  II.  c.  3  recites  that  the 
jurisdiction  of  the  Admiral  prejudices  **many  Lords,  Cities  and  Boroughs  through 
the  realm ;  '*  in  the  fifteenth  century  the  claims  of  local  lords  sometimes  made  it  dim- 
cult  for  the  crown  to  fulfil  its  treaty  obligations,  Select  Cases  before  the  Council  (S.S.) 
cvii-cviii. 

*  Below  548;   Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.) 

•        •  •  •         « 

1  XkU,  XIV. 

*  2  Henry  V.  St  z  c.  6 ;  3a  Henry  VIII.  c.  14 ;  5  Elisabeth  c.  5  §  42 ;  27 
Elizabeth  c.  11. 

*»  Below  546-547. 

^1  Select  Pleas  of  the  Admiralty  (S.S.)  ii  xix-xxi ;  cf.  Hist.  MSS.  Com.  Ninth  Rep. 
xi  for  the  Admiralty  jurisdiction  over  the  Medway  possessed  by  Rochester. 
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complain  of  the  encroachments  made  by  the  Mayor's  court  of  the 
City  of  London  upon  the  Admiral's  jurisdiction;^  and,  in  the 
earlier  half  of  the  seventeenth  century  the  crown  waged  war 
against  them.^  Many  succumbed  to  these  attacks;  but  some 
survived  till  the  nineteenth  century.  These  survivals  were  swept 
away  by  the  Municipal  Corporations  Act  of  1835.^  The  only 
local  jurisdiction  left  was  that  of  the  Cinque  Ports.  It  is  the 
oldest  of  all  the  courts  which  have  ever  exercised  Admiralty 
jurisdiction  in  England,  and  "  it  presents  the  type  and  original 
of  all  our  Admiralty  and  maritime  courts."  * 

The  franchises  possessed  by  the  Cinque  Ports  were  very 
extensive.  They  were  extensive  because  the  Cinque  Ports  were 
indispensable  to  the  crown  ;  and  so  could  insist  upon  getting 
almost  what  privileges  they  pleased.^  It  was  admitted  in  the 
Eyre  of  Kent  in  1313-1314  they  could  even  exclude  the  justices 
in  Eyre;*  and  it  was  held  in  1581  that  their  decisions  could 
only  be  reversed  in  the  court  of  the  Lord  Warden.^  Like  other 
large  franchises,  the  jurisdiction  exercised  by  the  Cinque  Ports 
tended  to  imitate  the  developments  of  royal  justice.  Thus,  like 
some  of  the  Palatinates,^  they  developed  an  equitable  jurisdiction 
in  the  sixteenth  and  seventeenth  centuries.*  But  obviously  their 
Admiralty  jurisdiction  must  always  have  been  the  most  impor- 
tant branch  of  their  jurisdiction ;  and  it  has  certainly  had  the 
longest  life.  From  the  earliest  times  they  were  exempt  from  the 
jurisdiction  of  the  Admiralty.  Owing  probably  to  the  antiquity 
and  extent  of  their  jurisdiction,  this  exception  is  not  expressly 
given  in   their  charters.     But  its  existence  is  undoubted,  and 

'  Select  Pleas  of  Uie  Admiralty  (S.S.)  ii  xii,  xiii ;  cf.  Legge  v.  More  (1539)  ibid 
i83. 

'S.P.  Dom.  x6i9-i623  97,  cxi  38;  ibid  1633-1634  70,  Z09,  290;  ibid  1634-1635 
343 ;  and  the  same  policy  was  pursued  in  Ireland,  ibid  1639  75. 

'Si  6  William  IV.  c.  76;  see  Webb,  Local  Government  ii  359  n.  i  for  a  list  of 
places  which  possessed  an  Admiralty  jurisdiction. 

*  Select  Pleas  of  the  Admiralty  (S.S.)  ii  xxi ;  cf.  Lord  Warden  of  the  Cinque 
Pbrts  V.  the  King  (1831)  2  Hagg.  Admir.  438,  443*444. 

'  This  is  illustrated  by  a  claim  made  by  the  barons  of  the  Cinque  Ports  in  1299 
in  which  they  tell  the  king  that,  "Your  barons  of  the  Cinque  Ports  have  sworn  to 
give  their  lives  in  fighting  fldl  (3rour  enemies),  and  they  pray  that  it  may  please  you 
to  remember  how  you  have  sworn  to  your  people  to  maintain  their  rights  in  accord- 
ance with  the  laws,  customs,  and  franchises  which  your  ancestors,  the  kings  of 
England  have  given,  and  you  have  ^urself  granted  and  confirmed.  And  let  the 
King's  Council  be  well  assured  that  if  wrong  or  grievance  be  done  to  them  in  anv 
way  against  justice,  they  will  forthwith  forsake  their  wives  and  children  and  all 
thev  possess,  and  go  to  make  their  profit  upon  the  sea  wheresoever  they  think  they 
will  be  able  to  acquire  it,"  Marsden,  Law  and  Customs  of  the  Sea  (hiavv  Records 
See.)  i  54-55 ;  it  appears  from  Y.B.  5  Ed.  II.  (S.S.)  17  that  the  charters  of  the  Ports 
and  those  of  the  Abbots  of  Battle  were  so  inconsistent  that  the  judges  referred  the 
matter  to  the  king,  who  told  them  to  proceed  without  regard  to  the  charters. 

*  The  Eyre  of  Kent  (S.S.)  i  lix. 

^  Dyer  376  a — though  Dyer  apparently  doubted  the  correctness  of  the  decision, 

*  Above  III,  1x6, 125.  'Bk.  iv  Pt.  I.  c.  4. 
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their  Admiralty  jurisdiction  included  even  a  jurisdiction  in  Prize 
till  the  Lord  High  Admiral  in  1702  prevented  them  from  exer- 
cising it^  When  in  1856  the  general  civil  jurisdiction  of  the 
Lord  Warden  of  the  Cinque  Ports  was  abolished,  his  Admiralty 
jurisdiction  was  saved  ;^  and  in  1869,  when  Admiralty  jurisdic- 
tion was  given  to  the  new  county  courts,  it  was  provided  that 
appeals  in  Admiralty  cases  from  the  county  courts  within  the 
jurisdiction  of  the  Lord  Warden  should  lie  to  him.'  His  juris- 
diction is  not  touched  by  the  Judicature  Act  of  1873,  ^^d  it  still 
survives/ 

The  jurisdiction  over  maritime  cases,  thus  exercised  by  the 
local  courts,  was  supervised  and  controlled  by  the  crown.  The 
crown  was  for  many  reasons  specially  interested  in  these  mari- 
time cases,  because  foreign  affairs  were  peculiarly  within  its 
province.  The  courts  of  common  law  had  no  adequate 
machinery  for  supervising  the  actions  or  the  transgressions  of 
foreigners  ;  and  such  matters  frequently  gave  rise  to  diplomatic 
questions  ^  in  the  shape  of  expensive  claims  for  compensation. 
In  fact  we  shall  see  that  it  was  largely  owing  to  the  necessity  the 
crown  was  under  of  protecting  itself  against  such  claims  that  the 
creation  of  the  court  of  Admiralty  was  due. 

In  this  period  the  crown  supervised  the  doings  of  the  local 
courts  in  the  following  ways. 

Writs  were  sometimes  sent  to  the  mayors  and  bailiffs  of  the 
seaport  towns  directing  them  to  proceed.*  If  they  did  not  obey 
the  writ  they  were  attached  for  contempt  Sometimes  special 
commissions  were  issued  to  the  king's  justices  or  others  to  try 
cases  of  spoil  or  piracy.^     As  it  was  very  often  impossible  for 

^  Marsdcn  Law  and  Custom  of  the  Sea  (Navy  Records  Soc)  ii  xv,  191-192. 

'  z8, 19  Victoria  c.  48  §  10.  *3Z,  3a  Victoria  c.  71  §  33. 

^46,  47  Victoria  c.  18  §  13  (Municipal  Corporations  Act  1883) ;  57,  58  Victoria 
c.  60  §  571  (Merchant  Shipping  Act  1894).  The  regular  place  for  the  sitting  of  the 
court  was  the  aisle  of  St.  Jameses  Churcn,  Dover,  but  the  judge  now  usually  sits  at 
the  Royal  Courts  of  Justice. 

'See  e.g.  Cosfeld  v.  Leveys  (1322)  Select  Cases  before  the  Council  (S.S.)  32 ; 
R.  V.  Rouceby  (1354)  ibid  Ixxii. 

<In  13 15  a  wnt  was  sent  to  mayor  and  bailiffs  of  Rye  to  enquire  into  a 
ship  spoiled  by  pirates  in  Orwell  haven,  the  goods  of  which  had  been  taken  to 
Rye ;  the  writ  was  not  obeyed,  and  a  writ  was  sent  to  the  constable  of  Dover  Castle 
to  arrest  the  mayor  and  bailiffiB,  Select  Pleas  of  the  Admiralty  (S.S.)  i  xx ;  in  1323 
a  writ  was  sent  to  sheriff  of  Gloucester  to  arrest  a  ship  with  the  help  of  the  mayor 
of  Bristol,  and  to  try  the  case  in  the  mayor  of  Bristol's  court,  ibid  xxiv ;  in  1328  a 
writ  was  sent  to  the  sheriff  of  Southampton  to  arrest  French  goods,  ibid  xxvi ;  in 
1352  a  writ  was  sent  to  the  mayor  of  Southampton  to  arrest  certain  pirates  and  bring 
them  before  the  Council,  ibid  xxxix ;  in  1349  in  the  case  of  Pilk  v.  Venore  a  case 
was  removed  from  the  Bristol  court  into  the  Chancery;  the  Bristol  court  applied  the 
law  of  Oleron,  ibid  ii  xliii. 

^  In  1308  Edward  II.  issued  a  commission  to  certain  "  auditores"  to  enquire  of 
spoib  allqg;ed  to  have  been  committed  by  Frenchmen  upon  Enp;lishmen,  Select 
Heas  of  the  Admiralty  (S.S.^  i  xviii;  in  1338  a  commission  was  issued  to  certain 
persons  to  enquire  as  to  ships  of  the  Count  of  Gueldres  which  had  been  spoiled, 
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fbreignersy  who  had  been  spoiled  of  their  goods»  to  get  jastkx 
from  an  £nglish  jury,^  they  often  petitiooed  the  ComtciL  Tbe 
petition  in  such  cases  was  often  lefaied  to  the  Chancellor ;  ^  hat 
it  was  sometimes  heard  by  the  Coimcil,  and  writs  were  issued 
according  to  the  result  of  the  trial'  In  1353  such  a  case  was 
tried  by  the  Admiral  and  the  Council ;  *  and  this  is»  as  we  shall 
see,  just  before  the  first  mention  of  the  Admiral's  court 

The  courts  of  common  law  socnetlmesy  but  rardy  inter  in  ed 
in  such  matters.*  Th^  had  in  fact  no  jurisdictioa  over  contxacts 
made  or  torts  committed  abroad.^ 

With  respect  to  crimes  committed  out  of  die  bodies  of 
counties  the  questicm  how  hr  the  common  law  courts  had  jur»- 
diction  is  perhaps  more  doubtful  Hale  asserts  that  they  did 
possess  such  a  jurisdiction  before  1365  ;  and  in  support  of  fats 
opinion  he  cites  eight  cases  of  the  reigns  of  Edward  L,  IL,  and 
III  J  But  these  cases  do  not  completely  prove  Hale^s  p06itiofi« 
as  Cockbum,  CJ.,  points  out  in  Jte£^,  v.  Keym  ;  ^  and  in  the  E3rre 

Select  Pleas  of  the  Admiralty  (S.S.)  \  zxvii ;  hi  1339  a  commissaoa  was  tssned  to 
Stonore,  C.  J.,  and  two  others  to  try  a  case  of  ptnunr  coounitted  byEaglish  apoa 

lootha 


Spanitb,  Portuguese,  and  Catalan  merchants  in  Sonthamptoo  watery  ibid 

'  Ibid  xxiii. 

^  Ibid  XXV ;  in  1335  a  petition  by  one  whose  ship  had  been  robbed  at  sea  by  the 
menof  Yannooth;  in  1337  a  case  <rf  piracy  of  RngKsh  npon  Frenchmen. 

'  Ibid  xxxviii,  a  case  of  1343 ;  xxxix  a  case  of  1352 ;  in  1347  the  Council  oideied 
reatitntion  of  goods  taken  by  pirates,  and,  in  de£ialt,  the  arrest  of  those  to  whom 
the  goods  had  come. 

«  Ibid  xl ;  and  see  Baldwin,  Selea  Cases  before  the  Coimcii  (S.S.)  snrii-xxvni. 

*  It  wonld  ;4>pear  that  in  1296  (case  cited  by  Selden,  Works  in  1895)  the  Com- 
mon Pleas  declined  to  recognise  the  jnris^tion  of  the  Admiral  and  asserted  tint 
it  had  general  jvrisdictioo.  Tbe  court  said  k  could  try  a  murder  commatfted  at  aea 
as  well  as  on  the  land  when  the  murderer  came  to  land.  The  MS.  firam  which 
Selden  cites  has  disappeared,  Select  Pleas  of  the  Admiralty  i  xvii,  xriii.  Tbe 
following  are  instances  m  which  the  courts  of  common  law  seem  to  have  exercised 
what  in  later  law  would  have  been  called  an  Admiralty  juriadicUon :  1276  an 
aiction  in  the  King's  Bench  relating  to  a  claim  by  the  king  to  goods  captured  firom 
tbe  enemy,  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc)  i  8 ;  1322 
an  action  to  recover  damages  for  spoil  at  sea  was  heard  in  tbe  Kind's  Bench,  Select 
Pleas  of  the  Admiralty  i  xxiii ;  1323  a  case  before  the  Bristol  conrt  was  moved  by 
certiorari  into  the  King's  Bench  ibid  i  xxiv ;  1341  an  action  by  the  king  in  thie 
court  of  Exchequer  as  to  enemy  goods  detained  by  tbe  captors,  Law  and  Cnstom 
of  the  Sea  i  69. 

•Y.BB.  I,  2  Ed.  11.  (S.S.)  110.  in;  12, 13  Ed.  m.  (R.S.)  364,  366 ;  ai  Ed. 

IV.  Pasch.  pi.  23  p.  10  per  Brian ;  at  the  end  of  the  fourteenth  century  it  woold 
appear  that  there  was  no  remedy  for  breach  of  charter  party  made  abroad,  Copyn 

V.  Snoke,  Select  Pleas  of  the  Admiralty  ii  fix ;  in  1280  it  was  decided  that  the  com- 
mon law  courts  had  no  jurisdiction  over  torts  committed  abroad,  ibid  ii  xKii,  xlxv, 
fix ;  cm  this  account  applications  were  sometimes  made  to  the  Chancellor ;  above 
405;  below  554;  and  ct  Select  Cases  in  Chancery  (S.S.)  58;  and  see  generally 
Bk.  iv  Pt  I.  c.  3. 

'  Hale,  P.C.  ii  12-15. 

'  (1876)  2  Ex.  Div.  163-167,  ^  It  appears  that  of  these  eigfat  cases  four  were  in 
the  nature  of  a  civil  remedy,  and,  as  it  would  seem  were  properly  within  the  juris- 
(fiction  of  the  court  of  King^s  Bench ;  four  were  cases  of  piracy,  which  may  have 
been  dealt  with  cm  the  principle  that  piracy  is  triable  anywhere  and  everywhere. 
Moreo^-er,  as  to  two  of  the  latter  cases,  it  is  doubtful  whether  tbe  offence  was  not 
committed  within  the  body  of  a  county,  and  therefore  triable  at  common  law.^ 
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of  Kent,  Staunton,  J.,  seems  to  have  thought  that  on  the  high 
seas  the  ordinary  criminal  courts  had  no  jurisdiction.^  It  is  not, 
however,  improbable  that,  at  a  period  when  the  court  of 
Admiralty  did  not  exist,  the  ordinary  courts  did  sometimes 
exercise  such  jurisdiction.  Criminal  cases  were  at  first  tried  in  the 
court  of  Admiralty  by  a  jury  ;  ^  and  in  cases  of  piracy  the  com- 
missioners were  sometimes  directed  to  proceed  *'  secundum  legem 
et  consuetudinem  regni  nostri ".  Generally,  however,  they  were 
directed  to  proceed  ''secundum  legem  mercatoriam,"  or,  **mari- 
timam;"'  and  from  this  fact  we  can  infer  that  even  criminal 
cases  were  decided  according  to  a  maritime  law  which  was  a  law 
apart  from  the  common  law,  and  closely  related  to  the  law  of 
the  merchants. 

Commercial  Courts. 

The  courts  which  administered  the  commercial  law  of  the 
period  necessarily  presented  features  very  similar  to  the  courts 
which  administered  the  maritime  law.  The  Law  Merchant  applied 
both  to  the  domestic  trader  and  to  the  foreign  merchant*  Both 
formed  in  a  sense  a  separate  class.  But,  as  we  might  expect,  the 
separation  is  far  more  clearly  marked  in  the  latter  than  in  the 
former  case.  These  courts  were  either  (i)  the  courts  of  Fairs  and 
Boroughs,  or  (ii)  the  courts  of  the  Staple. 

(i)  In  the  Anglo-Saxon  period  commerce  had  been  practically 
confined  to  fairs  held  in  "  burhs  " — strong  places  specially  pro- 
tected by  the  king's  peace.*  In  return  for  this  protection  the 
king  took  a  toll.  This  right  to  take  a  toll  was,  like  other  govern- 
mental rights,  granted  out  to  his  subjects.  Thus  the  right  to 
hold  a  fair  and  take  its  tolls  became  a  franchise ;  *  and  therefore, 
to  allow  another  fair  to  be  set  up  so  near  to  an  already  existing 
fair  that  it  abstracted  its  custom,  was  a  nuisance  to  the  franchise 
for  which  an  action  lay.^     As  in  the  case  of  the  other  franchises, 

^ "  That  is  not  an  arm  of  the  sea  across  which  a  man  can  distinguish  what 
another  is  doing  on  the  other  side  of  the  water,  and  across  which  he  can  see  from 
shore  to  shore ;  and  in  such  case  the  coroner  shall  come  and  perform  his  office/* 
The  Eyre  of  Kent  (S.S.)  i  133  ;  S.C.  Fit2.  Ab.  Cor  one  pi.  399. 

>  Select  Pleas  of  the  Admiralty  (S.S.)  i  xxi,  xxii-xxiv;  Black  Book  of  the 
Admiralty  i  45,  49,  83. 

*  Select  Pleas  of  the  Admiralty  (S.S.)  i  xvi ;  in  1377  a  case  of  piracy  was  tried 
at  common  law  *' secundum 'leeem  et  consuetudinem  regni  ac  legem  maritimam  ;" 
but  there  was  a  proviso  that  this  was  not  to  be  an  encroachment  on  the  Admiral  s 
rights,  ibid  i  xlviii ;  for  a  similar  commission  issued  in  1374  see  Marsden,  Law  and 
Custom  of  the  Sea  (Navy  Records  Soc.)  i  99-101. 

*  The  term  merchant  at  this  period  was  not  confined  to  laree  traders ;  it  em- 
braced all  who  traded ;  the  distinction  between  the  craftsman  and  the  merchant  is 
later,  Gross,  Gild  Merchant  i  107  and  n.  2. 

»  Bk.  iv.  Pt.  I.  c.  3. 

'  Above  93  ;  Gross,  Select  Cases  on  the  Law  Merchant  (S.S.)  i  xvi,  xvii. 

'Y.B.  4  Ed.  II.  (S.S.)  93;  Morpeth  Corporation  v.  Northumberland  Farmers* 
Auction  Mart  [192 1]  2  Ch.  154 ;  for  a  discussion  of  the  same  principle  as  applied  to 
the  franchise  of  Ferry  see  Hammerton  v.  Earl  of  Dysart  [1916]  i  A.C.  57. 
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the  right  to  hold  a  court  was  incident  to  it^  This  court  comes 
to  be  known  as  the  court  of  "piepowder."  **The  term  'pie- 
powder' {piepoudres,  pede  pulverosi)^'  says  Gross,^  "was  not 
applied  to  this  tribunal,  as  Sir  Edward  Coke  and  various  other 
writers  believed,  because  justice  was  administered  as  speedily  as 
the  dust  could  fall  or  be  removed  from  the  feet  of  the  litigants, 
but  because  the  court  was  frequented  by  chapmen  with  dusty  feet, 
who  wandered  from  mart  to  mart"  The  name  was  perhaps 
originally  a  nickname ;  but  it  became  general,  and  was  adopted 
in  the  official  style  of  the  court* 

It  is  clear  from  the  records  of  the  courts  of  these  fairs  that 
they  were  of  the  same  type  as  the  courts  of  similar  fairs  which 
existed  all  over  Europe.*  The  court,  if  it  belonged  to  a  borough, 
was  held  by  the  mayor  or  bailiffs  of  the  borough,  if  it  belonged 
to  a  lord,  by  his  steward ;  *  and  the  borough  or  other  lord  was 
responsible  for  the  maintenance  of  order  during  the  period  of  the 
fair.*  But  though  the  court  was  held  by  the  mayor,  bailiffs,  or 
steward,  the  judges  of  the  court,  in  the  thirteenth  and  fourteenth 
centuries,  were  the  merchants  who  attended  the  fair.^  The 
court's  jurisdiction  extended  to  all  cases  except  those  concerning 
land,  and  except  pleas  of  the  crown.®  Thus  it  heard  actions  for 
breach  of  contract,  and  actions  of  trespass ;  and  it  dealt  with 
various  minor  offences  committed  in  the  fair.®  It  could  exercise 
this  jurisdiction  irrespective  of  the  amount  at  issue  in  the  case,^® 
and  it  could  hear  cases  which  had  arisen  outside  the  limits  of  the 
fair.^^     The  procedure  of  the  court  was  summary,  and  its  session 

^  Select  Cases  on  the  Law  Merchant  (S.S.)  i  xvii. 

^  Ibid  i  xiii,  xiv ;  see  ibid  n.  2  for  various  early  examples  of  the  use  of  the  term ; 
the  lawyers  from  the  days  of  the  Y.BB.  recognized  that  the  right  to  hold  this  court 
was  incident  to  the  grant  of  a  fair,  see  the  authorities  cited  ibid  xviii  n.  z ;  zL  Coke, 
Fourth  Instit.  272. 

'  The  style  of  the  court  was,  "  Curia  Domini  Regis  pedis  pulverisati  tenta  apud 
civitatem  X.,  coram  majore  et  duobus  condvibus  secundum  consuetudines  civitatts  a 
tempore  cujus,  etc.,  ac  secundum  privilegia  et  libeitates  concessa  et  confirmata ; "  or 
if  not  held  in  a  borough  "  coram  X  senescallo  ferie." 

*  See  Bk.  iv  Pt.  I.  c.  3. 

'  Gross,  op.  cit.  i  xxii,  xxiii. 

'  At  St.  Ives,  for  instance,  '*  a  constabulary  force  was  provided  by  St.  Ives  and 
twelve  neighbouring  townships  or  manors  of  the  Abbot  (of  Ramsey).  Each  of  these 
vills  were  expected  to  provide  one  or  two  constables  and  from  two  to  eight  men  for 
the  night  watch,**  ibid  xxxiv. 

^  Red  Book  of  Bristol  i  70 — "  In  omni  curia  mercati  singula  judicia  reddi  debent 
per  mercatores  ejusdem  Curiae,  et  non  per  majorem  nee  per  senescallum  mercati ;  ** 
cf.  Select  Pleas  in  Manorial  Courts  (S.S.)  153  ;  Select  Cases  on  the  Law  Merchant 
(S.S.)  i  25,  30,  91 ;  ibid  at  p.  90,  it  is  stated  that,  by  the  Law  Merchant,  judcpnents 
must  be  g^ven  by  all  the  merchants  native  and  foreign ;  the  principle  was  auso  ad- 
mitted by  the  king's  courts,  Plac.  Abbrev.  321  (13 15). 

^Select  Cases  on  the  Law  Merchant  (S.S.)  i  xxiv. 

» Ibid ;  cf.  Bk.  iv  Pt.  I.  c.  3. 

^^  Select  Cases  on  the  Law  Merchant  (S.S.)  i  xxiv  and  authorities  there  cited. 

^  Ibid  n.  7 ;  Red  Book  of  Bristol  i  70—**  Cum  placitum  moveatur  in  Curia  sep  forp 
iQsrcati  de  re  facta  extra  lim'ttes  mercati,  non  propter  hoc  demittatur." 
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was  continuous.^  These  two  characteristics  are  common  to  all 
the  fair  courts  of  Europe;^  and  in  England  both  the  borough 
custumalsy'  and  Bracton  ^  emphasize  the  need  for  this  summary 
procedure  in  cases  which  concern  merchants  and  mariners.  We 
shall  see  that  this  sumnury  procedure  both  in  England  and 
abroad  took  practical  shape  in  many  relaxations  of  the  ordinary 
rules  of  procedure  which  would  have  hampered  the  development 
of  commercial  law.^ 

The  lords  of  these  fairs  were,  as  we  have  seen,  sometimes  in- 
dividuals, sometimes  corporate  boroughs. 

In  cases  where  the  lords  of  the  fair  were  individuals  the  fairs 
were  sometimes  held  by  these  lords  in  a  borough ;  and  in  that 
case  the  jurisdiction  of  the  ordinary  courts  was  sometimes  super- 
seded during  the  time  of  the  fair.^  Sometimes  the  fairs  were 
held  at  a  place  which,  except  during  the  fair,  was  not  an  im- 
portant centre  of  commerce.  A  good  illustration  is  afforded  by 
the  fair  of  the  Abbot  of  Ramsey  held  at  St  Ives  in  Huntingdon- 
shire.^ From  the  records  of  this  court  it  is  clear  that  it  was  at- 
tended by  merchants  from  all  over  England  and  even  from  abroad. 
"  In  the  thirteenth  century,"  says  Gross,  "  it  was  r^arded  by 
Englishmen  and  foreigners  as  one  of  the  most  important  in 
England,  ranking  with  those  of  Boston,  Winchester,  and  Stam- 
ford. ...  It  was  frequented  by  many  merchants  from  the 
Continent  especially  from  the  Netherlands  and  France.*' '  In 
the  various  cases  which  came  before  the  court  there  are  mentioned 
the  communitates  of  Stamford,  Nottingham,  Leicester,  Hunting- 
don, Godmanchester,  Bury  St.  Edmunds,  Wiggenhall,  and 
Ypres.* 

In  cases  where  the  borough  had  the  franchise  of  fair  its  pie- 
powder court  was  often  regarded  merely  "  as  a  phase  or  special 

^  *VLex  ip8a  consequitur  se  ipsam  continue  .  .  .  et  ita  est  attachiamentum  sive 
adjornacio  harum  legum  de  hora  in  horam.  ...  In  portubus  attachiamenta  sive 
adjornactones  sunt  similiter  ordinatum  .  .  .  scilicet  de  tyda  in  daytydam,  nee  com- 
putari  debet  tidae  noctuales,**  Red  Book  of  Bristol  i  57 ;  Borough  Customs  (S.S.)  ii 
183-Z85. 

«  Bk.  iv  Pt  I.  c.  3. 

*  Above  n.  i. 

*  He  speaks  of  persons,  "  qui  celerem  habere  debet  justitiam,  sicut  sunt  merca- 
tores  quibus  exhibatur  justitia  pepoudrous,'*  f.  354. 

»  Bk.  iv  Pi.  I.  c.  3. 

'  *'  The  principal  fair  of  a  borough  or  city  might  be  under  the  control  of  a 
bishop  or  abt>ot,  and  during  its  continuance  supreme  judicial  authority  over  the 
town  might  be  placed  in  his  hands,  ordinary  jurisdiction  beine  vested  in  his  piepowder 
court  to  the  exclusion  of  the  civic  court/*  Select  Cases  on  the  Law  Merchant  (S.S.) 
i  xxi ;  instances  are  there  cited  from  Hereford,  York,  Winchester,  and  Westminster ; 
cf.  also  ibid  xxii  n.  ^. 

*  Select  Pleas  in  Manorial  Courts  (S.S.)  130-160;  Select  Cases  on  the  Law 
Merchant  (S.S.^  i  xxvili-xxxv. 

*  Ibid  xxxtii ;  see  also  ibid  92. 

'  Select  Pleas  in  Manorial  Courts  (S.S.)  134. 
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session  "  of  the  ordinary  borough  court.  ^  But  sometimes  the 
two  courts  were  kept  quite  distinct^  In  other  cases  the  pie- 
powder court  was  kept  separately  during  the  time  of  the  fair, 
and  during  the  remainder  of  the  year,  the  law  merchant  was  ad- 
ministered in  the  ordinary  borough  court*  It  is  obvious  that 
whether  or  not  a  borough  had  the  franchise  of  a  fair  it  was  in 
most  cases  a  centre  of  trade.  The  law  took  account  of  this  fact, 
and  allowed  that  by  custom  a  borough  might  have  the  right  to 
hold  a  court  of  piepowder,  just  as  if  it  possessed  this  franchise.* 
And,  whether  or  not  it  held  such  a  court,  the  fact  that  it  was  a 
centre  of  trade  often  caused  the  customary  law  administered  in  its 
court  to  be  better  suited  to  the  needs  of  commerce  than  the 
common  law.  At  Winchelsea,  Rye,  and  Fordwich,  in  the 
fifteenth  century,  the  judges  were  directed  to  **have  recourse  to 
the  laws  of  nature  on  which  are  founded  and  whence  proceed  all 
written  laws."  ^  Such  a  direction  clearly  made  for  the  reception 
and  recognition  of  reasonable  mercantile  customs,  and  enabled 
such  courts,  when  necessary,  to  administer  the  Law  Merchant* 

On  the  Continent  the  large  towns  enjoyed  a  great  measure  of 
independence  ;  and  this  caused  the  mercantile  courts  and  the  law 
which  they  administered  to  play  a  very  important  part  in  the 
development  of  the  Law  Merchant."     In  England,  on  the  other 

^  Select  Cases  on  the  Law  Merchant  (S.S.)  i  xx — '*  Sometimes  the  proceedings 
of  this  tribunal  are  entered  in  the  ordinary  plea  rolls  of  the  borough  court,  as  though 
the  former  tribunal  were  reg^ded  as  a  mere  phase  or  special  session  of  the  latter 
without  any  separate  organization  of  its  own.  When  this  was  the  case  the  pie- 
powder court  sat  from  time  to  time,  as  need  required,  for  the  bene6t  of  visiting 
traders  or  strangers,  and  tried  only  suits  in  which  they  were  concerned ;  pleas  be- 
tween burghers  were  excluded  from  its  jurisdiction." 

'  Ibid  XX,  xxi. 

s  *'  At  Bristol  a  piepowder  court  was  held  during  the  fair  of  fourteen  days,  and 
during  the  remainder  of  the  year  the  Tolsey  court,  which  is  first  mentioned  in  1373, 
administered  Justice  according  to  the  Law  Merchant.  In  this  tribunal,  which  was 
suspended  while  the  fair  lasted,  actions  begun  in  the  piepowder  court  might  be  con- 
tinued," ibid  xxi. 

*  Y.B.  13  Ed.  IV.  Pasch.  pi.  2 ;  Pendred  v.  Chambers  (1591)  Cro.  Eliza.  256 ; 
Goodson  V.  Duffill  (1612)  2  Bulstr.  23  per  Williams,  J. ;  and  cf.  S.C.  reported  Cro. 
Jac.  313  ;  Coke,  Fourth  Instit.  272. 

"Borough  Customs  (S.S.)  ii  59. 

'  The  Bristol  treatise  on  the  Law  Merchant,  Red  Book  of  Bristol  i  57  recognizes 
this ;  the  Law  Merchant,  it  says,  holds  place  in  boroughs  as  well  as  fairs,  **  quia  in 
civitatibus  et  nundinis  sive  feriis  quod  idem  est  fiunt  empdones  et  venditiones  mer- 
candisarum  continue ; "  we  find  that  at  Bristol  (about  1240)  it  was  the  rule  that, 
**  burgenses  inter  se  invicem,  et  burgenses  versus  extraneos,  et  extranei  versus  bur- 
genses,  et  extranei  versus  extraneos  possunt  placitare  de  debitis  majoribus  sive 
minoribus  de  die  in  diem,  sine  breve,  secundum  consuetudinem  villas,"  Borough 
Customs  (S.S.)  ii  183 ;  for  similar  rules  see  Leges  Quatuor  Burgorum  (1270),  and 
Waterfora  (1300),  ibid  ii  184 ;  in  London  a  court  was  held  daily  for  foreign  merchants. 
Liber  Albus  (R.S.)  295-2915 ;  at  Ipswich  we  read  of,  **  the  plees  be  twixe  straunge 
folk  that  man  clepyth  pypoudrous,"  "  the  pleas  in  tyme  of  fayre  be  twixe  straunge 
and  passant,"  *'  the  please  yoven  to  the  law  maryne,"  Black  Book  of  the  Admiralty 
(R.S.)  ii  23. 

'  Bk.  iv  Pt.  I.  c.  3. 
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hand,  there  was  already  a  common  law,  recourse  to  which  was 
easy,  and  there  was  a  legislature  which  had  already  begun  to 
interfere  with  purely  mercantile  matters.^  And  though  in  Eng- 
land the  custom  of  the  merchants  was  recognized  as  a  law  apart 
from  the  common  law,^  the  relation  between  these  two  laws  was 
close.'  At  an  early  period  the  Law  Merchant,  so  far  as  it  applied 
to  domestic  transactions,  showed  signs  of  becoming  absorbed  in 
a  common  law  which  had  adopted  certain  of  its  rules/  The  Bristol 
treatise  on  the  Law  Merchant,  which  comes  from  the  fourteenth 
century,  testifies  to  this  tendency.  The  writer  r^[ards  the  Law 
Merchant  as  a  mere  oif-shoot  of  the  common  law,^  and  he 
can  only  point  to  three  specific  differences.^  Parties,  he  says, 
may  always  sue  at  common  law,  and  this  is  the  usual  course  * 
— a  fact  borne  out  by  the  absence  of  similar  treatises  in  the 
custumals  of  other  boroughs  dealing  specially  with  the  Law 
Merchant. 

It  is  not  therefore  surprising  to  find  that,  in  the  latter  half  of 
the  fifteenth  century,  the  court  of  piepowder  was  declining  in  im- 
portance. In  1466  and  1467  the  court  of  Common  Pleas  con- 
sidered that  the  steward  or  other  person  who  held  the  court,  and 
not  the  suitors,  was  its  judge  ^ — a  view  which  tended  to  diminish 
its  usefulness,  as  it  deprived  the  merchants  who  attended  it  of 
much  of  their  power  to  shape  directly  the  law  there  administered. 
In  1477  ^  a  statute  still  further  diminished  the  usefulness  of  the 
court,  by  restricting  its  jurisdiction  to  matters  arising  within  the 
limits  of  the  fair,  and  occurring  during  the  time  that  the  fair  was 


^  3  Edward  I.  c.  23  (liability  for  debts  of  a  fellow  burc:e88) ;  11  Edward  I.  and 
13  Edward  I.  St.  3  (Statutes  Merchant  and  Staple) ;  Cunningham,  op.  cit.  i  259-264 
giTes  a  Ust  of  such  statutes  and  ordinances;  as  he  says,  at  p.  265,  '*In  Germany 
trade  was  not  freed  till  the  eighteenth  century  from  disadvantages  of  the  same  sort 
as  those  which  the  first  Edward  did  much  to  remove  in  our  own  land.'* 

«  Y.BB.  20,  21  Ed.  I.  (R.S.)  68 ;  21,  22  Ed.  I.  (R.S.)  74,  458 ;  Fleta  II.  58.  5 ; 
6x.  2. 

*  In  1343  Paming  the  Chancellor  drew  a  writ  of  trespass  against  a  bailiff  who 
had  failed  to  do  justice  in  the  court  of  a  market,  Register  f.  99  b— -'*  Nota  breve  dili- 
genter  "  is  the  marginal  note. 

*  Thus  in  Edward  I.*s  reign  some  of  the  judges  seem  to  wish  to  give  effect  to  the 
merchant  custom  of  proving  debts  by  tally,  Y.B.  21,  22  Ed.  I.  (R.S.)  456, 458 ; 
below  569. 

*  Red  Book  of  Bristol  i  68,  **  Lex  communis  que  est  mater  legis  mercatori se  et 
quae  suam  filiam  in  certis  privilegiis  et  in  certis  locis  dotavit.*' 

*  Ibid  57,  58,  **  Primo  quod  celerius  deliberat  sc  ipsum ;  "  secondly,  the  pledge 
ad  respondendum  answers  for  the  whole  debt  and  costs :  thirdly,  **  in  eo  quoid  non 
admittat  ad  legem  in  parte  ne^tiva  sed  semper  in  ista  lege  ^uerentis  est  probare.*' 

^  Ibid  57,  "  Sed  si  domini  et  partes  placitantes  magis  voluerit  deducere  et 
proeequi  placita  de  appellis  in  dictis  locis  coram  eis  inchoata  in  aliis  curiis  ad  com- 
munem  legem,  et  recusare  legem  mercatoriam,  bene  possunt,  et  ita  feciunt  com- 
munius  quam  aliter  per  totum  regnum  ;  '*  cp.  Borough  Customs  (S.S.)  ii  Ixxxv. 

•Y.BB.  6  Ed.  IV.  Mich.  pl.  9  per  Littleton  ;  7  Ed.  IV.  Hil.  pi.  27  (p.  23)  per 
Littleton. 

»  17  Edward  IV.  c.  2. 


y 
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heUL^  We  shall  aee  that  this  statute,  and  the  interpretatkMi  pot 
upon  it  by  the  courts,  combined  with  economic  and  social  dianges 
to  bring  about  the  total  decay  of  the  court  in  die  sixteenth  and 
seventeenth  centuries.' 

(ii)  These  courts  of  fairs  and  boroughs  dealt  mainly  widi 
domestic  trade:  the  courts  of  the  Staple  dealt  mainly  with 
foreign  trade.  In  order  to  understand  the  reason  for  thecrcatkm  of 
these  special  courts  it  is  necessary  to  say  something  of  the  manner 
in  which  the  merchants  were  organized  in  the  Middle  Ages. 

In  the  borot^h  charters  there  is  firequent  mention  of  the  Gild 
Merchant  This  was  an  association  of  traders  within  the  town, 
and,  in  some  cases,  of  traders  livir^  outside  its  predncts,  for  the 
better  management  of  trade.*  It  sometimes  arbitrated  upon 
mercantile  disputes.^  But  as  a  rule  it  did  not  exercise  a  regular 
jurisdiction,  its  chief  function  being  that  of  a  trade  unicm  of  a 
rigidly  protective  diaracter.*  It  was  only  those  who  bdonged 
to  the  Gild  Merchant  who  could  trade  frcdy  within  the  town ;  and 
its  conduct  was  sometimes  so  oppressive  that  trade  was  driven 
from  the  town.'  In  fact  all  the  various  privil^es,  jurisdictional 
and  administrative,  which  the  towns  possessed  could  be,  and 
often  were  used  in  a  manner  adverse  to  the  commercial  interests 
of  the  country.  The  foreign  merchant  was  hampered  at  every 
turn  by  the  privileges  of  the  chartered  towns.  They  were  averse 
to  allowii^  him  any  privil^[es  except  those  which  they  had 
specially  bargained  to  give  to  him.^  ^*  The  Great  Charter  pro- 
vides that  merchants  may  freely  enter  and  dwell  in  and  leave  die 
realm;  but  the  same  Great  Charter   confirms  all   the  ancient 

>  The  Dlaintiff  or  his  attorneyt  most  swear  that  ^  the  contract  or  other  deed  cob- 
tained  in  the  declaration  was  made  in  or  committed  within  the  £tir  and  within  the 
time  of  the  said  (air,  where  he  taketh  his  action,  and  within  the  bounds  and  juris- 
diction of  the  same  fair." 

*  Below  569. 

'Gross,  Gild  Merchant  i  chap.  iiL  "The  words,  'so  that  no  one  who  is  not 
of  the  Gild  may  trade  in  the  said  town  except  with  the  consent  of  the  burgesses,* 
which  frequently  accompanied  the  grant  of  a  Gild  Merchant,  express  the  cssepcc  of 
this  institution,'*  p.  43. 

*L.Q.R.  xrii  238. 

'  Gross,  Gild  Merchant  i  43-50 ;  as  to  the  distinction  between  Gild  and  Boroo^ 
see  ibid  chap.  v.  This  distinction  tended  to  become  obliterated  in  the  loorteenth 
century,  ibid  p.  76 ;  with  other  privileges  that  of  having  a  Gild  Merchant  helped  on 
the  idea  of  municipal  incorporation,  ibid  p.  Z05 ;  but  *'  the  judicial  authority  of  the  Gfld 
Merchant  was  at  first  very  limited,  its  officers  forming  a  tribunal  of  arbitration,  at 
which  the  brethren  were  expected  to  appear  before  carrying  their  quarrds  into  the 
ordinary  courts.  The  functions  of  these  officers  were  inquisitorial  rather  than 
judicial.  But  in  some  places  their  powers  appear  to  have  been  gradually  enlarged 
during  the  thirteenth  century  so  as  to  embrace  jurisdiction  in  pleas  relating  to  tratK,^ 
ibid  p.  65. 

"Ibid  52,  and  Statutes  there  cited. 

'  For  specimens  of  such  bargains  by  London  with  the  merchants  of  Amiens, 
Corbeil,  and  Nesle  see  Munimenta  Gildhalhe  (R.S.)  iii  164-175. 
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liberties  and  customs  of  London  and  the  other  boroughs,  and 
thus  takes  away  with  one  hand  what  it  gives  with  the  other. 
The  burghers  have  a  very  strong  opinion  that  their  liberties  and 
customs  are  infringed  if  a  foreign  merchant  dwells  within  their 
walls  for  more  than  forty  days,  if  he  hires  a  house,  if  he  fails  to 
take  up  his  abode  with  some  responsible  burgher,  if  he  sells  in 
secret,  if  he  sells  to  foreigners,  if  he  sells  in  detail."  ^  And  it 
should  be  noted  that  all  these  restrictive  rules  were  held  to  be 
valid  by  the  common  law.* 

The  crown,  on  the  other  hand,  was  for  many  reasons  interested 
in  supporting  the  foreign  merchant  It  was  able  to  take  a  broslder 
view  of  the  commercial  interests  of  the  country  than  any  set  of 
burghers ;  and  its  intelligence  was  quickened  by  the  fact  that  it 
was  easier  to  negotiate  a  supply  from  the  alien  merchant  in  return 
for  protection,  than  to  deal  with  a  Parliament'  For  these  reasons 
the  needs  of  the  crown  gave  to  the  alien  merchant  a  defined 
position — in  some  respects  superior  to  that  of  the  native  merchant 
— and  the  protection  of  a  separate  set  of  courts. 

In  1303  the  Carta  Mercatoria^  gave  to  certain  foreign 
merchants,  in  return  for  certain  customs  duties,  exemption  from 
certain  municipal  dues,  freedom  to  deal  wholesale  in  all  cities  and 
towns,  power  to  export  their  merchandise,  and  liberty  to  dwell 
where  they  pleased.  They  were  promised  speedy  justice 
"secundum  legem  mercatoriam"  from  the  officials  **feriarum, 
civitatum,  burgorum,  et  villarum  mercatoriariarum ; "  and  any 
misdoings  of  these  officials  were  to  be  punished.  If  the  mayor 
and  sheriffs  of  London  did  not  hold  their  court  from  day  to  day 
another  judge  was  to  be  substituted  for  them.  In  all  pleas, 
except  those  of  a  capital  nature,  half  the  jury  was  to  consist  of 
foreign  merchants.  No  future  grant  of  liberties  to  any  town 
was  to  derogate  from  the  rights  conferred  upon  the  foreign  mer- 
chants. 

The  growth  of  the  powers  of  Parliament  in  Edward  I  XL's 
reign  gradually  prevented  the  crown  from  obtaining  supplies  by 

^  P.  and  M.  i  447,  448 ;  cp.  Lombards  v.  Mercers  (1359)  Select  Cases  before  the 
Council  (S.S.)  42. 

'  "  In  this  case  it  was  resolved  that  the  said  custom  of  London, '  that  no  person 
whatsoever,  not  being  free  of  the  City  of  London,  shall  by  any  colour,  way,  or  mean 
whatsoever,  directly  or  indirectly,  by  himself  or  any  other,  keep  any  shop  or  any 
other  place  whatsoever,  inward  or  outward,  for  show  or  putting  to  sale  of  any  wares 
or  merchandises  whatsoever  by  way  of  retail,  or  use  any  trade,  occupation,  mysterv, 
or  handicraft,  for  his  gain  or  sale,  within  the  Ci^  of  London,*  is  upon  the  whole 
matter  disclosed  in  the  return  a  good  custom,*'  City  of  London's  Case  (x6io)  8  Co. 
Rep.  at  pp.  X24  b,  125  a. 

'Stubbs,  C.H.  ii  170,  208-210,  572 ;  see  Select  Cases  before  the  Council  (S.S.) 
Izxvi-lxxvii. 

^Munimenta  QildhallsB  (R.S.)  ii  Pt.  L  205-211. 
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separate  negotiations  with  the  alien  merchants.^  But  in  1353' 
similar  privileges  and  a  larger  measure  of  protectioQ  was  seemed 
to  them  by  the  statute  of  the  Stsq>le; 

With  a  view  to  the  better  organization  of  foreign  trade  and 
the  more  convenient  collection  of  the  customs^  certain  towns, 
known  as  the  Staple  towns,  were  set  apart*  It  was  only  in 
those  towns  that  dealings  could  take  place  in  the  more  important 
articles  of  commerce,  such  as  wool,  woolfells,  leather,  lead,  and 
tin.  Eleven  such  towns  were  named  for  ^igland,  one  for  Wales, 
and  four  for  Ireland.^  In  each  of  diese  towns  special  courts 
were  provided  for  the  merchants  who  resorted  thither.  A  nmyor 
and  two  constables  were  to  be  chosen  annually  to  hold  Aexowt 
of  the  Staple;  and  the  authorities  of  the  town  in  which  die 
Staple  was  held  were  ordered  to  be  attendant  upon  them.^  Th^ 
were  to  apply  the  Law  Merchant,  and  not  the  common  law.  AS 
manner  of  pleas  concerning  debt,  covenant,  and  treqnss  fidl 
within  their  jurisdiction.  The  jurisdicdcm  of  the  Idi^'s  courts 
was  excluded  except  in  cases  touching  freehold  or  felony ;  *  but 
die  doings  of  the  court  were  subject  to  die  supervision  of  the 
CounciL^  The  mayor  and  constables  had  the  assistaixse  of  two 
alien  merchants,  one  of  whom  was  chosen  from  the  mei  chains 
who  came  from  the  north,  the  other  from  the  merchants  who 
came  from  the  south.^  Provision  was  made  for  the  trial  of  cases 
in  which  aliens  were  concerned  by  a  mixed  jury,  and  for  an 
appeal  in  cases  of  di&cvlty  to  the  Chancellor  and  the  CoondL* 
A  speedy  means  was  provided  for  the  recovery  of  goods  of  irtiich 
merchants  had  been  robbed  at  sea,  or  wbkh  had  been  cast  aw^ 
and  thrown  up  on  the  shore.  ^^  Merchants  going  and  retomtng 
to  the  Staple  towns  were  protected  against  purveyance.^  Tb^ 
were  promised  lodgings  in  the  towns  at  a  reasonable  rent,^  and 
they  were  taken  into  the  king's  special  protection."  These 
privileges  were  specially  stated  to  be  granted  notwithstanding 


^  Scnbbs,  CH.  il  576;  in  1363  and  1371  it  was  enacted  that  the 
should  not  set  any  subsidy  on  wool  without  the  consent  of  Rwfiammt ;  for 
fimhcr  account  of  these  grants  by  the  merchants  see  E.H.R.  somi  311-513. 

*a7  Edward  m.  St.  2. 

'The  Staple  sytteaa  dates  firom  Edward  L's  rdgn;  for  its  organtsatioo  in 
Edward  IL's  reign  see  Tout,  Edward  11.  241-266;  and  cp.  E.H.R.  xzjb  5Q6-606; 
zzziii  297-319;  &  system  was  conaoBdated  by  this  statwte,  Stnbbs,  CH.  n  447, 
448 ;  alter  the  statute  changes  were  made  in  the  frfaces  where  the  Sta^e  was  hdd. 
Gross,  Gild  Merchant  i  141-143.  To  be  a  Staple  town  was  a  pririlwe  highly 
pnxed ;  for  as  Coke  says  (Fourth  Instit.  238)  *'  riches  followed  the  Staple.^ 

«27  Edward  IIL  St.  a  c  L 

^Cms.  viii  and  zzi. 

'27  Edward  IIL  St.  2  c.  ▼,  vi,  viii,  and  zxL 

"*  HeyroQ  ▼.  Rtoote  (1463),  Select  Cases  before  the  Conncfl  (S.S.)  iio  seqq. ; 
native  merchants  were  not  alfowed  to  sne  in  other  courts^  ibid,  and  App.  I. 

*  27  Edward  IIL  St.  2  c  zziv.  *  c  vin  and 

"caiiL  »>civ.  "cxvL  »c 
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any  privilege,  franchise,  or  exemption  granted  to  any  towns  or 
individuals.^ 

All  these  courts — maritime  and  commercial — administered, 
and,  by  administering,  helped  to  create  the  Law  Merchant.  It 
was  a  law  which  necessarily  differed  at  many  points  from  the 
ordinary  law,  for  "no  technical  jurisprudence  peculiar  to  any 
country  would  have  been  satisfactory  to  traders  coming  from 
many  different  countries."  *  For  the  most  part  it  was  law  laid 
down  by  the  merchants  in  their  courts ;  and,  though  particular 
rules  may  have  differed  slightly  in  different  places,^  its  character 
was  essentially  cosmopolitan.  Of  the  contents  of  this  customary 
law  the  common  law  courts  as  yet  knew  very  little.  It  was  ad- 
mitted to  be  a  law  quite  distinct  from  the  common  law.^  If  a 
case  occurred  before  them  which  turned  upon  a  rule  of  this  law 
merchants  were  summoned  to  inform  the  court.*  In  fact,  except 
in  the  cases  in  which  English  statutes  made  rules  for  merchants,* 
or  regulated  mercantile  customs,^  the  common  law  courts  had 
little  chance  of  becoming  acquainted  with  its  important  principles. 
We  have  seen  that,  during  the  fourteenth  and  fifteenth  centuries, 
they  were  beginning  to  absorb  jurisdiction  over  the  smaller  com- 
mercial transactions  of  internal  trade ;  *  but  the  important  prin- 
ciples of  commercial  law  were  applicable  mainly  to  the  larger 
transactions  of  foreign  trade ;  and,  as  we  have  seen,  the  common 
law  courts  had  at  this  period  no  jurisdiction  over  contracts  made 
or  torts  committed  abroad.'  One  illustration  of  the  ignorance 
of  the  common  law  courts  of  the  commercial  usages  of  the  period, 
and  of  the  rules  of  law  which  governed  those  usages,  will  suffici- 
ently explain  why  the  courts  and  law  of  the  merchants  were  at 
this  period  wholly  distinct  from  the  common  law  courts  and  the 
common  law.  We  know  from  the  records  of  the  fair  courts  that 
a  writing  obligatory  payable  to  bearer  was  known  among  the 
merchants  as  early  as  the  thirteenth  century.^®  We  shall  see  that 
these  writings  are  one  of  the   germs   from   which  sprang  the 

*  c.  xxviii. 

>  Smith,  Mercantile  Law  (Ed.  1890)  Introd.  Ixx. 

*  The  Carta  Mercatoria  (Munimenta  Gildhallse  (R.S.)  ii  Pt  I.  206-207)  implies 
this,  **  Et  si  forsan  supra  contractu  hujusmodi  contentio  oriatur,  fiat  inde  probatio 
vel  inquisitio,  secundum  usus  et  consuetudines  feriarum  et  villarum  mercatoriarum 
obi  dictum  contractum  fieri  contigerit  et  iniri.** 

*  Above  528. 

*  In  Edward  II.'s  reign  a  dispute  on  a  question  of  law  arising  in  the  £siir  of  St. 
Ives  was  brought  into  the  King's  Bench ;  twelve  merchants  from  London,  Win- 
Chester,  Lincoln,  and  Northampton  were  summoned  to  give  evidence  as  to  the  law, 
Plac.  Abbrev.  321,  cited  Select  Pleas  in  Manorial  Courts  (S.S.)  132. 

•Above  537  n.  7. 

7  See  3  Edward  I.  c  23,  and  Second  Instit  204,  for  the  abrogation  of  the  rule 
that  one  burgess  was  liable  as  a  kind  of  surety  for  the  debt  of  his  »l]ow  burgess. 
'  Above  537-538.  »  Above  534  n.  6. 

1®  Select  Pleas  in  Manorial  Courts  (S.S.)  152. 
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negotiable  instruments  of  our  modem  law.^  But  the  first  reported 
case  upon  a  negotiable  instrument  in  the  common  law  courts 
comes  from  the  year  1603.* 

The  Rise  and  Development  of  the  Court  of  Admiralty  and  the 

Settlement  of  its  furisdiction 

(i)  The  rise  and  development  of  the  Court  of  Admiralty. 

The  earliest  mention  of  the  term  Admiral  is  in  a  Gascon 
Roll  of  129s,  i"  which  Berardo  de  Sestars  was  appointed  Admiral 
of  the  Baion  fleet'  There  are  similar  mentions  of  Admirals  in 
these  Rolls  in  1296  and  1297.  In  1300  Gervase  Alard  was 
appointed  Admiral  of  the  Cinque  Forts ;  and  this  appears  to  be 
the  earliest  use  of  the  title  in  England,  "  It  would  appear  that 
the  title  of  Admiral,  originating  probably  in  the  East,  and  after- 
wards adopted  by  the  Genoese  and  other  navies  of  the  Medi- 
terranean, came  by  way  of  Gascony  to  England,  and  was  there 
adopted  about  the  beginning  of  the  fourteenth  century."  *  We 
have  seen  that  in  the  earlier  part  of  the  fourteenth  century  the 
Admiral  did  not  possess  any  jurisdiction  except  a  disciplinary 
jurisdiction  over  the  fleet  under  his  command.^  He  does  get 
such  jurisdiction  about  the  middle  of  that  century,  owing  to  the 
diplomatic  difficulties  in  which  the  king  found  himself  involved, 
from  the  want  of  some  efficient  authority  to  coerce  the  marauding 
and  piratical  propensities  of  his  subjects. 

It  appears  from  the  documents  contained  in  the  record  known 
as  the  **  Fasciculus  de  Superioritate  Maris  "  that  the  kings  of 
England  had  been  constantly  negotiating  with  foreign  countries — 
more  especially  with  France  and  Flanders — as  to  claims  in  respect 
of  piracies  committed  by  English  subjects.*     From  1293  to  1337 

>  Bk.  iv.  Pt.  I.  c.  3  ;  Bk.  iv.  Pt.  II.  c.  4. 

'Martin  v.  Boure,  Cro.  Jac.  6-8;  there  may  have  been  one  or  two  slightly 
earlier  cases  which  did  not  get  into  the  reports,  Bk.  iv  Pt.  II.  c.  4. 

*  Select  Pleas  of  the  Admiralty  (S.S.)  i  xii.  The  Black  Book  of  the  Admiralty 
(i  56,  72)  contains  references  to  an  Admiralty  court  in  the  reigns  of  Henry  I.  and 
John,  but  these  are  apocryphal  tales  of  the  fourteenth  century,  Select  Pleas  of  the 
Admiralty  i  xi. 

'  Ibid  xii. 

•Above  530;  Lambard,  Archeion  (Ed.  1635)  49,  50.  The  court  of  Admiralty 
for  some  time  exercised  a  jurisdiction  over  the  navy,  and  merchant  ships  in  time  of 
war ;  the  last  remnant  of  it  was  suits  against  merchantmen  for  carrying  naval  flags. 
Encyclopaedia  Britannica  (loth  Ed.)  TiU  Admiralty. 

'  The  documents  contained  in  the  Fasciculus  are  described  in  Select  Pleas  of 
the  Admiralty  i  xxx-xxxiv.  It  contains  (i)  the  case  of  certain  English  merchants  In 
respect  of  depredations  committed  between  1297  and  1304,  and  in  it  the  sovereignty 
of  the  sea  is  claimed  for  England ;  this  case  is  printed  by  Coke,  Fourth  Instit.  142- 
144 ;  (2)  the  appointment  of  commissioners  to  advise  as  to  French  Piracy  cUums, 
partly  printed  by  Coke,  Fourth  Instit.  144 ;  (3)  a  treaty  made  by  Edward  L  with 
Count  Guy  of  Flanders  1297 ;  (4)  a  document  addressed  to  commissioners  appointed 
to  deal  with  piracy  claims  by  Flanders,  partly  printed  Coke,  Fourth  Instit  Z44. 
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attempts  had  been  made  at  arbitration.  In  1337  Edward  made 
payments  out  of  his  own  pocket  to  the  Flemings,  the  Genoese, 
and  the  Venetians ;  and  the  claims  of  the  French  were  put  an 
end  to  by  war.  In  1339  a  commission  was  appointed  to  con- 
sider the  piracy  claims  made  by  Flanders.  It  may  be  that  the 
resolution  to  erect  a  court  of  Admiralty  was  the  result  of  re- 
commendations made  by  that  commission.  We  have  seen  that 
the  older  methods  of  administering  justice  in  such  cases  had  been 
found  to  be  very  unsatisfactory ;  and  in  the  following  year  the 
battle  of  Sluys  gave  to  England  that  command  of  the  sea,  which 
had  been  already  claimed  in  the  thirteenth  century,  and  so 
rendered  the  erection  of  such  a  court  the  more  possible.  **  Thus 
it  is  not  unreasonable  to  suppose  that  after  the  battle  of  Sluys 
Exhvard  II L,  acting  upon  the  advice  of  the  commissioners  of 
1339,  extended  the  jurisdiction  of  the  Admiral,  which  had  up  to 
that  date  been  mainly  disciplinary  and  administrative,  so  as  to 
enable  him  to  hold  an  independent  court  and  administer  complete 
justice  in  piracy  and  other  maritime  cases."  ^  In  1353  a  case 
was  heard  before  the  Admiral  and  the  Council;'  and  in  1357 
there  is  the  earliest  distinct  reference  to  a  court  of  Admiralty.* 
In  1360  John  Paveley  was  appointed  ''capitaneus  et  ductor" 
of  the  fleet,  with  powers,  not  only  disciplinary,  but  also  judicial ;  ^ 
and  in  1361  the  commission  to  Sir  Robert  Herle  conferred  upon 
him  similar  powers,  and  gave  him  power  to  exercise  them  by  a 
deputy.*  This  power  was  probably  inserted  in  order  to  provide 
a  judge  for  the  new  court.  There  were  at  first  several  Admirals 
and  several  courts ;  but  from  the  early  fifteenth  century  there  is 
one  Lord  High  Admiral  and  one  court  of  Admiralty.  In  1482 
we  have  a  patent  of  the  judge  of  the  court* 

The  earliest  parts  of  the  Black  Book  of  the  Admiralty,  which 
refer  to  the  office  and  the  court  of  the  Admiral,  probably  date 
from  the  period  between  1332  and  1357.^  It  is  clear  from  them 
that  the  jurisdiction  of  the  court  was  as  yet  new.    There  is  an 

>  Select  Pleat  of  the  Admiralty  i  xxxv,  xxxvi.  '  Ibid  xl. 

*  Ibid  xli,  xlii— The  King  of  Portugal  had  made  a  claim  oa  behalf  of  a  Portu- 
guese subject  in  respect  of  goods  taken  by  an  Englishman  from  a  French  vessel, 
and  Edward  III.  says  that  the  Admiral  had  adjudgM  them  to  belong  to  the  English 
captor. 

*  *'  Querelas  omnium  et  sinp;ulon2m  armatie  pradictsB  audiendi  et  delinquentes 
incarcerandi,  castigandi,  et  puniendi,  et  plenam  justitiam,  ac  omnia  alia  et  singula 
quae  ad  hujusmodi  capitaneum  et  ductorem  pertinent,  et  pro  bono  regimine  hominum 
prsedictorum  necessaria  faerint  faciendi,  prout  de  jure  et  secundum  legem  mari- 
timam  fuerit  faciendum,'*  ibid  xlii. 

*  Ibid  xlii,  xliii. 

'  Ibid  Iv ;  it  empowers  him,  "  ad  cognoscendum  procedendum  et  statuendum  de 
et  super  querelis  causis  et  negotiis  omnium  et  singulorum  de  hiis  quiB  ad  curiam 
principalem  Admirallitatis  nostrse  pertinent*' 

7  Farts  A,  B,  and  C ;  for  an  account  of  the  Black  Book  see  Bk.  iv  Pt.  I.  c  3 

VOL.  1.— 35 
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article  expressly  directed  against  the  withdrawal  of  cases  from 
the  court ;  ^  in  136 1  a  commission  of  Oyer  and  Terminer,  direct- 
ing that  a  case  of  robbery  and  murder  at  sea  should  be  tried  by 
the  common  law,  was  recalled  on  the  ground  that  the  matter  fell 
within  the  jurisdiction  of  the  Admiral's  court  and  ought  to  be 
tried  by  the  Admiral  according  to  maritime  law  ;  ^  and  in  1 364 
a  writ  of  supersedeas  issued  to  the  judges  on  the  ground  that  the 
Admiral  had  already  tried  the  case.'  The  part  of  the  Black 
Book  dealing  with  the  procedure  and  practice  of  the  court  *  (which 
dates  from  the  fifteenth  century)  shows  that  it  was  being  settled 
on  the  model  of  the  civil  law.  But  the  jealousy  shown  by  Parlia- 
ment of  the  jurisdiction  of  all  courts  exercising  an  Admiralty 
jurisdiction,^  the  frequent  interferences  of  the  Council,*  and  the 
breakdown  of  the  executive  government  in  the  latter  half  of  the 
fifteenth  century,^  were  fatal  to  the  efficiency  of  the  new  court  of 
'Admiralty.  A  statute  of  1414  which  appointed  Conservators  of 
Truces  and  gave  them  jurisdiction  in  cases  where  truces  were 
broken;^  a  statute  of  1450  which  gave  this  jurisdiction  to  the 
Chancellor  and  the  Chief  Justices  ;  ^  and  a  statute  of  1453  which 
empowered  the  Chancellor  to  make  restitution  of  ships  or  goods 
spoiled  at  sea  ^® — all  illustrate  the  fact  that  the  court  could  not 
accomplish  the  main  object  for  which  it  was  created  In  fact 
it  did  not  become  an  efficient  court  till  the  second  half  of  the 
sixteenth  century.  This  is  proved  by  the  fact  that  '*  no  records 
of  its  proceedings  exist  of  earlier  date  than  1520,  and  no  prize 
records  of  any  importance  before  the  end  of  Elizabeth's  reign."  ^^ 

The  restoration  of  efficient  government  by  the  Tudors  re- 
moved the  causes  which  had  retarded  the  development  of  the 
court  in  the  Middle  Ages. 

Under  the  Tudors  the  court  of  Admiralty  assumed  a  position 
of  very  much  greater  importance  in  the  state.  Both  in  Henry 
VIII.'s  and  Elizabeth's  reigns  much  attention  was  paid  to  naval 
matters — Trinity  House  was  incorporated  in  15 16;  Deptford 
dockyard  was  constructed  at  about  the  same  period ;  and  it  was 
also  a  period  for  expanding  foreign  trade.  TTie  regular  series  of 
the  records  of  the  court  begin  in  1 5  24."    It  was  settled  in  1 5  8  5  that 

^  Select  Pleas  of  the  Admiralty  i  69. 

>  Ibid  xlv ;  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.)  i  84-88. 

'  Select  Pleas  of  the  Admiralty  i  xlv. 

*i  178-220;  2a6-28o;  345-394- 

'  Above  531 ;  below  548. 

*  Select  Cases  before  the  Council  (S.S.)  xxix. 

7  Above  485,  490-491.  *  2  Henry  V.  St.  i  c.  6 ;  voL  ii  Bk.  iii  c.  5. 

•  29  Henry  VI.  c.  2 ;  vol.  ii  loc.  dt. 
*•  31  Henry  VL  c  4 ;  vol.  ii  loc.  cit. 

^^  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.)  i  zz8. 
»  Select  Pleas  of  the  Admiralty  i  Ivii. 
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the  judge  of  the  court  of  Admiralty,  though  a  deputy  of  the  Ad- 
miral, did  not  cease  to  be  judge  during  a  vacancy  of  the  office  of 
Admiral^  The  criminal  jurisdiction  of  the  court  was  extended  ; 
and,  just  as  the  crown  asserted  its  right  to  exercise  a  larger  juris- 
diction in  ecclesiastical  matters,  so  it  asserted  its  right  to  exercise 
a  larger  jurisdiction,  through  the  court  of  Admiralty  and  the 
Council,  in  maritime  and  commercial  causes.  The  Council 
records  show  how  close  was  the  connexion  between  the  Council 
and  the  Admiralty.* 

During  this  period  the  court  sat  at  Orton  Key  near  London 
Bridge.'  Later  it  sat,  like  the  ecclesiastical  courts,  at  Doctors' 
Commons.^  We  shall  see  that  the  determined  attack  of  the 
common  law  courts  in  the  seventeenth  centurj'  left  the  court 
with  but  a  small  part  of  the  jurisdiction  which  it  had  exercised 
under  the  Tudors,  and  denied  it  the  status,  which  it  had  formerly 
possessed,  of  a  court  of  record.^  But  we  shall  see  that  statutes 
of  the  nineteenth  century  restored  to  it  some  parts  of  the  juri.s- 
diction  of  which  the  common  law  courts  had  deprived  it.  They 
restored  also  its  status  of  a  court  of  record,  and  gave  to  its  judge 
many  of  the  powers  possessed  by  the  judges  of  the  superior 
courts  of  common  law.* 

That  appeals  from  the  court  of  Admiralty  lay  originally  to 
the  king  in  Chancery  is  clear  from  a  statute  of  1533.^  The  king 
on  each  occasion  appointed  Judices  Dtlegati  to  hear  the  appeal. 
In  the  Tudor  period  these  Del^^tes  were  civilians,  but  in  later 
times  a  judge  of  one  of  the  common  law  courts  was  associated 
with  them.  In  1563  it  was  enacted  that  their  decision  should 
be  final.*  The  records  of  this  court  b^in  early  in  the  seventeenth 
century.  We  have  seen  that  in  1832  the  jurisdiction  of  the 
Delegates  was  transferred  to  the  Council,  and  that  in  1833  the 
constitution  of  the  Judicial  Committee  of  the  Council  which  heard 
such  appeals  was  r^ulated  by  statute.* 

1  Select  PleM  of  the  Admiralty  ii  xii. 

^  Dasent  i  154, 155 ;  iii  149, 467,  469;  vii  xviii;  ziv  xxviii,  xx  xiv-xvi;  xxiv  196, 

356.  385-393.  403-405. 

'Select  Pleas  of  the  Admiralty  i  Ixxix ;  Bl.  Comm.  iii  69. 

*  In  fiict  the  judge  of  the  court  of  Admiralty  and  the  Dean  of  the  Arches  were 
often  the  same  person,  Ajison,  The  Crown  (^rd  Ed.)  ii  259-260 ;  3,  4  Victoria  c.  65 
1 1  provided  that  the  Dean  might  sit  for  the  judge  of  the  Admiralty  court. 

*  Below  553 ;  Select  Pleas  of  the  Admiraltyr  i  xlv.  A  wnt  of  supersedeas, 
issued  in  1364,  implies  that  it  is  a  court  of  record ;  but  the  contrary  was  stated  by 
Coke,  Fourth  Instit.  135 ;  cp.  Sparks  v.  Mart3rn  (iwS)  i  Ventris  i. 

•24  Victoria  c.  lo  §|  14, 17,  23,  24;  below  558-559* 

^  25  Henry  VIII.  c.  19  $  4 ;  for  earlier  commissions  to  hear  appeals  see  Select 
Pleas  of  the  Admiralty  ii  lix-Ixii. 

*  8  Elixabeth  c.  5 ;  this  was  not  necessarily  so  before,  Select  Pleas  of  the  Ad- 
miralty i  z8-2o ;  and  in  17x2  conflicting  opinions  were  given  on  the  question  whether 
their  decision  was  final  in  Prise  Cases,  Marsden,  Law  and  Custom  of  the  Sea  (Navy 
Records  Soc)  it  227-23a 

*  Above  518. 
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(2)  The  Jttiisdictioa  of  the  Gmct  of  Admiralty. 

We  have  seen  that  in  the  fourteenth  century  there  were 
several  Admirals  and  several  courts.  Their  juxisdiction  was 
wide  and  vague.  It  comprised  die  ordinary  criminal  and  civil 
jurisdiction  of  later  days,^  the  prize  jurisdiction  ,•  and  the  jurisdic- 
tion over  wreck  and  other  droits  of  the  crown  or  the  AdmiraL' 
These  Admiralty  courts  were  banning  to  encroach  upon  die 
rights  of  those  seaport  towns  which  possessed  Admiralty  jurisdic- 
tion;* and,  since  their  jurisdiction  was  undefined,  great  irregu- 
larities were  committed.*  For  these  reasons  they  aroused  a 
Parliamentary  opposition  similar  in  kind  to  that  aroused  by  the 
jurisdiction  of  the  G>unciL  The  result  of  this  opposition  was 
seen  in  two  statutes  of  Richard  II.'s  reign  whidi  defined  their 
jurisdiction.  A  statute  of  1389*  recites  that  'a  great  and 
common  clamour  and  complaint  hath  been  often  times  made 
before  this  time,  and  yet  is,  for  that  the  Admirals  and  their 
deputies  hold  their  sessions  within  divers  places  of  this  realm, 
as  well  within  franchise  as  without,  accroadiing  to  them  greater 
authority  than  belongeth  to  their  office."  It  enacts  that,  "  the 
admirals  and  their  deputies  shall  not  meddle  from  henceforth 
with  anything  done  within  the  realm,  but  only  of  a  thing  done 
upon  the  sea,  as  it  hath  been  used  in  the  time  of  King  Edward, 
grandfather  of  our  Lord  the  King  that  now  is."  A  statute  of 
1391  ^  enacts  more  specifically,  "that  of  all  manner  of  contracts; 
pleas,  and  quarrels,  and  all  other  things  rising  within  the  bodies 
of  the  counties,  as  well  by  land  as  by  water,  and  also  of  wredc 
of  the  sea,  the  Admiral's  court  shall  have  no  manner  of  cognizance, 
power  nor  jurisdiction."  But,  *  nevertheless,  of  the  death  of  a 
man,  and  of  a  mayhem  done  in  great  ships,  being  and  hovering 
in  the  main  stream  of  great  rivers,  only  beneath  the  bridges  of 
the  same  rivers  nigh  to  the  sea,  and  in  none  other  places  of  the 
same  rivers,  the  Admiral  shall  have  cognizance."*  In  view  of 
further  petitions  as  to  the  encroachments  of  the  Admiral's  courts 
it  was  enacted  in  1400  that  those  sued  wrongfully  in  these  courts 

^  Select  Pleas  of  the  Admiralty  i  xlvi-fiv. 

*  Ibid  xli,  xUi ;  Rymer,  Foedera  vi  14,  15. 

*  Sdect  Pleas  of  the  Admiralty  xliv,  xlv ;  ilnd  ii  xxv,  xxvu 

*  R.P.  iii  322  (17  Rich.  II.  n.  49)  the  towns  of  Bristol,  Bridgewater,  Exeter, 
Barnstaple,  and  Wells  complained  of  the  encroachments,  errors,  and  delays  of  the 
court  hdd  by  the  Admiral  in  the  south-west  of  England ;  appeals,  they  say,  have 
been  pending  three  years  and  more,  "  pm^  diverse  d^aics  de  la  ley  de  Civil,  et  sabtill 
ymagination  de  les  parties  pleintifih ;  *^  cf.  Sampson  v.  Curteys,  Select  Pleas  of  the 
Adnuralty  i  z ;  Gemsey  v.  Henton  ibid  17,  which  bear  out  the  statements  in  tlie 
petition. 

*  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc)  i  ztfi. 

*  Z3  Richard  II.  St.  z  c.  5.  ^  Z5  Richard  II.  c.  3. 

*  The  statute  also  (§  4)  recognizes  the  disciplinary  powers  of  the  Admiral. 
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'  should  have  a  right  of  action  for   double  damages.^     Though 

\  petitions  were  still  directed  against  them  and  their  procedure,' 

i  these  statutes  effected  some  settlement  of  their  jurisdiction ;  and 

Ithe  courts  of  common  law  maintained  their  observance  by  the 

'issue  of  writs  of  supersedeas,  certiorari  or  prohibition.' 

[        When,  in  the  fifteenth  century,  these  local  Admiralty  courts 

were  superseded  by  the  high  court  of  Admiralty,  its  jurisdiction 

was  limited  by  these  statutes ;  and,  till  the  Tudor  period,  it  does 

Inot  seem  to  have  been  an  active  court.*     But  we  have  seen  that 

the  reign  of  Henry  VIII.  witnessed  a  revival  of  interest  in  the 

navy,  and  an  increased  activity  in  the  high  court  of  Admiralty. 

We  shall  see  that  its  criminal  jurisdiction  was  reformed  by  a 

statute  of  1 536 ;  ^  and  a  statute  of  1 540^  gave  to  the  Admiral  a 

jurisdiction  in  matters  of  freight  and  damage   to  cargo.     The 

patents  of  Henry  VIII.'s  admirals  not  only  omit  the  proviso  to  be 

found  in  earlier  patents,  confining  their  jurisdiction  within  the 

limits  marked  out  by  the  statutes  of  Richard  II.'s  reign,  they 

also  insert  a  non  obstante  clause  dispensing  with  those  statutes.^ 

It  therefore  becomes  possible  to  see  in  outline  the  main  heads  of 

the  modem  jurisdiction  of  the  court 

In  modem  times  the  main  division  is  between  the  Ordinary 
or  "Instance"  Jurisdiction,  and  the  Prize  Jurisdiction.  Though 
this  division  was  not  so  clearly  defined  in  the  Tudor  period  as  in 
later  days,  I  shall  adopt  it  as  the  most  convenient  in  tracing  the 
history  of  this  topic. 

(i)  The  Ordinary  or  Instance  Jurisdiction. 

This  jurisdiction  falls  under  three  heads  :  (a)  Criminal  Juris- 
diction ;  (6)  Civil  Jurisdiction  ;  and  {c)  Admiralty  Droits. 

1 2  Heniy  IV.  c.  ii. 

*R.P.  iii  498  (4  Hy.  IV.  n.  47),  the  prayer  is  for  the  enforcement  of  remedies 
against  the  admirals  and  their  deputies,  '*  et  auxi  que  les  ditz  Admiralles  usent  lour 
I^ee  tant  sonlement  par  la  Ley  de  Oleron  et  anxiens  Leyes  de  la  Meer,  et  par  la 
Leye  d'Engleterre.et  nemye  par  Custume,  ne  par  nulle  autre  manere ;  '*  R.P.  iii  642 
(zi  Hy.  IV.  n.  6z),  the  prayer  is  that  the  justices  of  the  peace  may  have  power 
to  enquire  into  the  doinp  of  the  Admirals  and  their  agents. 

>Coke,  Fourth  Instit  137,  138;  Select  Pleas  of  the  Admiralty  ii  xli. 

*  Above  546. 

"Below  550-551. 

•^2  Henry  VIII.  c.  14. 

^  The  patent  of  Heniy  Duke  of  Richmond  (1525)  gives  him  power  "  audiendi 
et  terminandi  querelas  omnium  contractuum  inter  dominos  proprietarios  navium  ac 
mercatores  seu  alios  quosomque  cum  eisdem  dominis  ac  navium  ceterorumque 
vaaonim  proprietariis  pro  aliquo  per  mare  vel  ultra  mare  expediendo  contractuum 
ornnium  et  singulorum  contractuum  ultra  mare  proficiendorum  vel  ultra  mare  con- 
tractuum et  in  Anglia  et  ceterorum  omnium  qvm  ad  officium  Admiralli  tangunt. . . . 
Aliquibus  statutis,  actubus,  ordinationibus,  sive  restrictionibus  in  contrarium  actis 
editis  ordinatis  stve  provisis,  non  obstantibus,**  Select  Pleas  of  the  Admiralty  i  Iviii ; 
the  later  commissions  are  very  similar ;  but  they  omit  the  non  obstante  clause. 


/ 
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(a)  Criminal  Jurisdictian. 

We  have  seen  that  after  1 363  the  Admirars  criminal  jurisdic- 
tion was  recognized  as  exclusive  on  the  high  seas.  This  ex- 
clusive jurisdiction  could  be  exercised  over  British  subjects,  over 
the  crew  of  a  British  ship  whether  subjects  or  not,  and  over  any 
one  in  cases  of  piracy  at  <:ommon  law.'  It  could  be  exercised 
over  no  other  persons.*  The  act  of  Richard  II.  recognized  also 
a  jurisdiction  in  cases  of  homicide  and  mayhem  committed  on 
rivers  below  the  bridges/  This  jurisdiction  was,  above  low  water 
mark,  concurrent  with  that  possessed  by  the  courts  of  common 
law.* 

We  have  seen  that  the  procedure  in  the  Admiral's  court  had 
come  to  be  modelled  on  the  procedure  of  the  civil  law.  The 
early  precedents  for  trial  by  jury  were  not  followed,*  and  trial 
by  witnesses  took  its  place.  In  1536  dissatisfaction  with  this 
method  of  trial  produced  a  statute,  the  ultimate  effect  of  which 
was  to  transfer  to  the  judges  of  the  courts  of  common  law  the 
criminal  jurisdiction  of  the  Admiralty.^ 

The  statute  recites  that  those  who  have  committed  crimes 
upon  the  sea,  "  many  times  escaped  unpunished  because  the  trial 
of  their  offences  hath  heretofore  been  ordered  .  .  .  before  the 
Admiral  .  .  .  after  the  course  of  the  civil  laws ;  the  nature 
whereof  is,  that  before  any  judgment  of  death  can  be  given  ^^nst 
the  offenders,  either  they  must  plainly  confess  their  offences 
(which  they  will  never  do  without  torture  or  pains)  or  else  their 
offences  be  so  plainly  and  directly  proved  by  witness  indifferent, 
such  as  saw  their  offences  committed,  which  cannot  be  gotten 
but  by  chance  at  few  times,  because  such  offenders  commit  dieir 
offences  upon  the  sea,  and  at  many  times  murder  and  kill  such 
persons   being  in  the  ship  or   boat  where  they  commit  dieir 

^  13  Richard  II.  St.  i  c.  5 ;  15  Richard  II.  c.  3. 

*  Stephen,  H.C.L.  ii  27-39 ;  in  cases  of  piracy  by  statute,  jurisdiction  only 
exists  over  British  subjecu;  iz  William  III.  c.  7  gave  the  crown  power  to  appoint 
commissioners  to  try  piracy  cases  in  the  colonies  or  at  sea ;  for  an  instance  of  a 
commission  issued  under  this  Act  in  1725  see  Law  and  Custom  of  the  Sea  (Nav^ 
Records  Soc.)  ii  262-263 ;  for  an  opinion  on  the  interpretatioo  of  the  Act  see  ibid  ti 
252-255. 

>  R.  V.  Keyn  (1877)  2  ^^  I^iv.  63  ;  the  effect  of  the  decision  was  overmlod  by 
the  Territorial  Waters  Jurisdiction  Act  41,  42  Victoria  c.  73 ;  the  Act  declares  that 
offences  committed  by  anyone  within  the  territorial  waters  of  the  crown,  Le.  on  the 
sea  to  such  a  distance  as  is  necessary  for  the  defence  of  the  dominions  of  the  crown, 
are  within  the  jurisdiction  of  the  AdmiraL 

^  15  Richard  II.  c.  3. 

*  Sir  Henry  Constable's  Case  (x6oz)  5  Co.  Rep.  107,  **  Below  the  low  water 
mark  the  Admiral  has  the  sole  and  absolute  jurisdiction.  Between  the  high  water 
mark  and  low  water  mark  the  common  law  and  the  Admiral  have  ^visum  imp^rium 
interchangeably.** 

•Select  Pleas  of  the  Admiralty  (S.S.)  i  Uv. 
'  a8  Henry  VlU.  c  15. 
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offences,  which  should  witness  against  them  in  that  behalf;  and 
also  such  as  should  bear  witness  t>e  commonly  mariners  and  ship 
men,  which,  because  of  their  often  voyages  and  passages  in  the 
seas,  depart  without  long  tarrying."  It  provides  that  treasons, 
felonies,  robberies,  murders  and  confederacies,  committed  in  any 
place  where  the  Admiral  has  jurisdiction,  shall  be  enquired  into 
and  tried  by  commissioners  appointed  by  the  crown  as  if  the 
offences  had  been  committed  on  land  The  commissions  could 
be  issued  to  the  Admiral,  his  deputy,  or  three  or  four  other  sub- 
stantial persons  to  be  appointed  by  the  Lord  Chancellor.  '*  It 
seems,"  says  Marsden,  "  to  have  been  more  eflfkient  than  the  old 
common  law  courts  or  the  Admiralty  court ;  no  record  has  been 
found  of  a  pirate  being  hanged  by  the  latter,  and  only  three  by 
the  former,  whereas  twenty-two  were  hanged  in  the  years  1549- 
1551,  and  113  in  1561-1583."^  In  1799  this  Act  was  extended 
to  the  trial  of  all  offences  committed  on  the  high  seas.^  As  the 
three  or  four  substantial  persons  to  be  appointed  under  the  act 
of  Henry  VIII.  came  to  be  invariably  the  judges  of  the  common 
law  courts,  the  indirect  result  of  the  Act  was  to  transfer  the 
criminal  jurisdiction  of  the  Admiralty  to  the  judges  of  the  courts 
of  common  law.* 

Special  commissions  under  this  Act  have  been  rendered  ob- 
solete by  later  legislation.  In  1834  the  Central  Criminal  Court 
Act  gave  to  that  court  the  jurisdiction  of  these  special  commis- 
sioners,^ and  in  1844  a  similar  jurisdiction  was  given  to  the 
ordinary  justices  of  Oyer  and  Terminer  and  Gaol  Delivery.*  Pro- 
visions to  the  same  effect  are  contained  in  the  Criminal  Law 
Consolidation  Acts  ^  and  the  Merchant  Shipping  Acts.^ 

The  criminal  jurisdiction  of  the  Admiralty  has  thus  for  almost 
four  centuries  been  exercised  by  the  judges  of  the  courts  of  com- 
mon law.  It  has,  for  this  reason,  almost  wholly  lost  the  inter- 
national character  which  marked  all  branches  of  the  maritime  law 
in  the  Middles  Ages.    Piracy  ''at  common  law"  is  perhaps  the  only 

>  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.^  i  149. 

'39  George  III.  c.  37.  It  was  asserted  in  a  bill  introduced  into  the  House  of 
Lords  in  1683,  Hist  MSS.  Com.  Eleventh  Rep.  App.  Pt  II.  295  no.  434,  that  if  a  man 
was  wounded  on  the  high  seas  and  died  in  England  of  the  wound  neither  the  courts 
of  common  law  nor  the  court  of  Admiralty  could  try  him  for  murder — which  is  not 
improbable  see  2,  ^  Edward  VI.  c.  24 ;  the  bill  provided  that  in  such  cases  the 
justices  of  Oyer  and  Terminer  and  Gaol  Delivery  should  have  jurisdiction ;  but  evi- 
dence  was  given  to  show  that  if  the  party  died  abroad  the  court  of  the  Constable  and 
Marshal  had  jurisdiction,  and  that  if  he  died  in  England  the  Admiralty  had  juris- 
diction, and  the  bill  was  dropped. 

*  Stephen,  H.C.L.  ii  19. 

<  4,  5  William  IV.  c  36 1  22.  •  7,  8  Victoria  c.  2 

•24,  25  Victoria  c.  96  S  "S  ;  c.  97I72;  c  98I50;  c.  99  I  3^*  c.  xoo  |  68. 

7  They  deal  vnth  crimes  committed  on  British  ships  or  by  British  seamen.  17, 
18  Victoria  c.  X04  |  267  ;  z8, 19  Victoria  c.  9X  |  2X ;  57,  58  Victoria  c  60  $§  686,  687. 
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crime,  which  still  retains  some  trace  of  an  international  character, 
in  the  rule,  that  it  can  be  tried  by  the  court  of  any  country  wher- 
ever and  by  whomsoever  committed.^  The  criminal  jurisdiction 
of  the  Admiralty,  having  been  administered  by  the  common  law 
judges,  has  become  part  and  parcel  of  the  common  law,  to  be 
spelt  out  of  English  statutes,  to  be  changed  only  as  that  law  is 
changed.  This  fact  was  strikingly  illustrated  by  the  case  of  Reg. 
v.  Keyn?  No  consensus  of  opinion  amongst  international  jurists 
was  held  sufficient  to  give  to  the  English  courts  a  criminal  juris- 
diction over  foreigners  not  recc^nized  by  English  law.  Cockbum, 
CJ.,  denied  that  a  consensus  of  jurists  could  effect,  in  maritime 
law,  what,  in  another  branch  of  the  old  Law  Merchant,  he  allowed 
might  be  effected  by  a  consensus  of  merchants.'  The  case  was 
decided  by  a  bare  majority.  We  may,  perhaps,  conjecture  that 
it  would  have  been  decided  the  other  way,  if  the  criminal  juris- 
diction of  the  Admiralty  had  been  developed  in  the  court  of  Ad- 
miralty, and  not  by  the  judges  of  the  courts  of  common  law. 

(J))  Civil  Jurisdiction, 

We  have  seen  that  under  the  Tudors  the  crown  seemed  in- 
clined to  disregard  altogether  the  limitations  which  statutes  had 
imposed  upon  the  jurisdiction  of  the  court  of  Admiralty.  The 
extent  of  the  jurisdiction  which  it  claimed  will  appear  from  a  list 
of  the  cases  which,  during  this  period,  were  brought  before  the 
court.^  It  practically  comprised  all  mercantile  and  shipping 
cases.  "  All  contracts  made  abroad,  bills  of  exchange  (which  at 
this  period  were  for  the  most  part  drawn  or  payable  abroad) 
commercial  agencies  abroad,  charter  parties,  insurance,  average, 
freight,  non-delivery  of,  or  damage  to,  cargo,  n^ligent  naviga- 
tion by  masters,  mariners,  or  pilots,  breach  of  warranty  of  seaworthi- 
ness, and  other  provisions  contained  in  charter  parties ;  in  short, 
every  kind  of  shipping  business  was  dealt  with  by  the  Admiralty 
court."  *  The  Admiralty  court  was,  in  fact,  regarded  as  one  of 
the  recognized  tribunals  of  the  Law  Merchant.*  In  addition,  the 
court  exercised  jurisdiction  over  various  torts  committed  on  the 
sea,  and  in  public  rivers,  over  cases  of  collision,  salvage,  fishermen, 
harbours  and  rivers,  and  occasionally  over  matters  transacted 
abroad,  but  otherwise  outside  the  scope  of  Admiralty  jurisdic- 
tion."^ 

*  For  this  offence  see  Bk.  iv  Pt  I.  c.  7.  '  (1^77)  2  £>•  I^^*  ^3*  ^^a. 

'  Goodwin  v.  Robarts  (1875)  L.R.  xo  Ex.  337 ;  below  573. 

^  Select  Pleas  of  the  Admiralty  (S.S.)  i  Ixv-bod ;  cp.  Malynes,  Lex  Mero^oria, 
303,  304  (Ft  III.  c.  xiv). 

"  Select  Pleas  of  the  Admiralty  (S.S.)  i  Ixvii.  <  Malynes,  Pt.  III.  c  xiv. 

^Select  Pleas  of  the  Admiralty  (S.S.)  i  Ixx;  in  the  sixteenth  century  *'  even 
marriage  contracts  and  wills  made  abroad  are  occasionally  met  with  as  the  subject 
of  suits  in  Admiral^.** 
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We  have  seen  that  during  Elizabeth's  reign  the  common  law 
courts  began  their  attack  upon  the  Chancery  and  the  Council. 
It  was  not  to  be  expected  that  they  would  tamely  acquiesce  in 
this  growth  of  the  jurisdiction  of  the  Admiralty.  Moreover,  as 
we  have  seen,  they  were  able  to  base  their  attack  upon  a  statutory 
foundation. 

The  common  law  courts  had  issued  writs  of  prohibition,  based 
upon  these  statutes,  from  an  early  period.  It  is  probable,  how- 
ever, that  during  the  earlier  part  of  the  Tudor  period  the  statutes 
had  been  disregarded  ;  and,  as  we  have  seen,  the  aid  of  the 
l^slature  had  even  been  invoked  on  behalf  of  the  Admiralty.^ 
The  Admiralty,  also,  had  sometimes  assumed  the  offensive,  by 
means  of  a  process  of  contempt,  taken  against  those  who  brought 
proceedings  upon  maritime  causes  in  another  court.^  It  would 
appear  that  when  the  common  law  courts  resumed  their  efforts 
against  the  Admiralty,  they  at  first  had  recourse  to  writs  of 
supersedeas  and  certiorari  issuing  from  the  Chancery.  But  such 
applications  to  the  Chancellor  often  left  the  Admiralty  with  the 
disputed  jurisdiction.  It  was  seen  that  writs  of  prohibition  were 
the  most  effective  instrument  of  attack  or  defence  which  the 
common  law  courts  possessed.' 

In  1575  a  provisional  agreement  was  arrived  at;  but,  after 
1606,  when  Coke  was  raised  to  the  Bench,  the  agreement  was 
repudiated.^  Coke,  as  Buller,  J.,  once  said,  "seems  to  have 
entertained  not  only  a  jealousy  of,  but  an  enmity  against,  that 
jurisdiction."  *  He  denied  that  the  court  was  a  court  of  record. 
He  denied  it  the  necessary  power  to  take  stipulations  for  ap- 
pearance, and  performance  of  the  acts  and  judgments  of  the 
court  He  denied  that  it  had  any  jurisdiction  over  contracts  made 
on  land,  either  in  this  country,  or  abroad,  whether  or  no  they  were 
to  be  performed  upon  the  sea ;  and  similarly  he  denied  its  juris- 
diction over  offences  coqimitted  on  land,  either  in  this  country, 
or  abroad  •  In  support  of  his  positions  he  did  not  hesitate  to 
cite  precedents  which  were  far  from  deciding  what  he  stated  that 

^  32  H^iry  VIII.  c.  14  ^ve  the  court  a  certain  jnriadiction  in  cases  concerning 
charter  parties  and  freight. 

'  Select  Pleas  of  the  Admiralty  (S.S.)  i  Ixviii  78 ;  on  proof  of  the  £acts  the  party 
in  contempt  was  arrested. 

'  Ibid  ii  xli ;  for  a  list  of  Prohibitions,  see  ibid  i  Ixxiii-lxxviii ;  ii  xli-lvii ;  Fourth 
Instit  Z37-I42 ;  Prynne,  Animadversions,  75-77 ;  for  a  specimen  of  the  writ,  see  App. 
XII.  A  2. 

*  Select  Pleas  of  the  Admiralty  (S.S.)  ii  xiv ;  Coke,  Fourth  Instit  136 ;  Zouch, 
Jurisdiction  of  the  Admiralty  Asserted,  Assertion  v. 

"  Smart  v.  Wolff  (1789)  3  T.R.  348 ;  Holt  also  said,  i  Ld.  Raym.  398  that, 
**  heretofore  the  common  li^  was  too  severe  against  the  Admiral ;  **  cp.  Prynne  103. 

*  Fourth  Instit.  Z36-138 ;  Thomlinson*s  Case  (1605)  Z2  Co.  Rep.  104  ;  2  Brown- 
low  z6,  17  (x6iz). 
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they  did  decide.'  It  is  fairly  certain  that  the  earlier  prohibitions 
were  all  founded  upon  the  exercise  by  the  Admiralty  of  jurisdic- 
tion within  the  bodies  of  counties.  The  common  law  had  not  in 
the  past  claimed  jurisdiction  over  contracts  made  or  offences 
committed  abroad,  and  probably  not  over  contracts  made  and 
offences  committed  in  ports  intra  iluxum  et  refluxum  maris.' 
Such  jurisdiction  was  now  coveted  By  supposing  these  contracts 
or  offences  to  have  been  made  or  committed  in  England  the 
common  law  courts  assumed  jurisdiction ;  *  and  thus  by  a  "  new 
strange  poetical  fiction,"  and  by  the  help  of  **  imag^ary  sign-posts 
in  Cheapside  "  *  they  endeavoured  to  capture  jurisdiction  over  the 
growing  commercial  business  of  the  country.  The  other  common 
law  judges  followed  Coke's  lead  It  is  not,  of  course,  to  be  ex- 
pected, that  all  the  cases,  decided  at  a  time  when  the  common 
law  courts  were  engaged  upon  a  systematic  series  of  encroach- 
ments, should  be  consistent^  But  it  is  clear  that  they  were  all 
tending  in  one  direction,  regardless  of  the  fact  that  the  procedure 
of  the  common  law  courts,  and  the  law  which  they  applied,  were 
far  less  fitted  than  that  of  the  Admiralty,  to  deal  with  the  cases 
over  which  they  claimed  jurisdiction.  Whitelock  tells  us  that  in 
1630  **  Sir  Henry  Martyn,  doctor  of  laws,  and  judge  oi  the  Ad- 
miralty, made  a  great  complaint  to  the  king  against  the  judges  of 
the  King's  Bench,  for  granting  prohibitions  against  that  court;  and 
all  the  judges  were  before  the  king  about.it,  and  they  mannerly 
and  stoutly  justified  their  proceedings  in  those  cases  to  be  accord- 
ing to  law,  and  as  their  oaths  bound  them."* 

The  merchants  keenly  felt  the  ill  effects  of  these  attacks  made 
by  the  common  law  courts ;  and  the  delays  in  the  administration 
of  justice  thereby  occasioned  sometimes  gave  rise  to  diplomatic 

*  Prynnc,  Animadversions,  75-77 ;  De  Lovio  v.  Boit  (1815)  2  Gall  407-4x8  pet 
Story,  J. 

'Above  534-535  ;  De  Lovio  v.  Boit,  at  pp.  400-405 ;  Y.B.  13  Hy.  IV.  Mich.  pi. 
10 ;  see  Bk.  iv  Pt.  I.  c.  3  for  an  account  of  the  evolution  of  the  law  on  this  topic. 

»  Bl.  Comm.  iii  107;  Bk.  iv  Pt.  I.  c.  3. 

^  Prynne,  Animadversions,  95,  97. 

'  In  Sir  R.  Buckley's  Case  (1590)  2  Leo.  182,  which  was  a  case  of  an  agreement 
made  in  England  for  assistance  at  sea  in  taking  a  prize,  the  Admiralty  juriadiction 
seems  to  be  recognized ;  in  Tucker  v.  Cappes  and  Jones  (1625)  2  RoUe  497,  which  was 
a  suit  on  a  contract  made  in  Virginia,  a  Prohibition  was  refused ;  it  >va8  said  that 
the  Admiralty  had  jurisdiction  over  things  done  in  foreign  parts,  that  foreign  con- 
tracts were  governed  by  the  civil  law,  and  that  it  was  not  reasonable  that  the  com- 
mon law  should  judge  of  them;  but  Coke  said  (x6ii)  2  Brownlow  17,  that  if  a 
question  of  civil  law  arose  the  judges  could  consult  with  the  civilians;  it  was  said  in 
Ambassador  of  King  of  Spain  v.  Joliff  and  others.  Hob.  78,  79,  that  *<  the  Admiralty 
of  England  can  hold  no  plea  of  any  contract  but  such  as  ariseth  upon  the  sea :  no, 
though  It  arise  upon  any  continent,  port,  or  haven  in  the  world  out  of  the  king's 
dominions.  .  .  .  The  courts  of  common  law  have  unlimited  power  in  causes  transi- 
tory." 

'  Memorials  i  40;  cp.  S.P.  Dom.  1629-1631  124, 164. 
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difficulties.^  A  conflict  of  jurisdiction  must  always  give  advan- 
tages to  the  unscrupulous  litigant  It  was  clear  that  the  Admiralty 
process  was  more  speedy,  and  therefore  more  fit  to  deal  with  the 
cases  of  merchants  and  mariners.  "  Not  one  cause  in  ten  comes 
before  that  court  but  some  of  the  parties  or  witnesses  in  it  are 
pressing  to  go  to  sea  with  the  next  tide."  *  The  Admiralty  could 
issue  commissions  to  examine  witnesses  abroad,  and  it  could  ex- 
amine the  parties  themselves.  **  The  merchant  if  he  can  avoid 
the  Admiralty,  where  he  must  answer  upon  oath,  and  proof  may 
be  miade  by  commission,  thinks  himself  secure  from  any  danger 
at  the  common  law."  *  The  Admiralty  could  arrest  the  ship,  and 
thus  give  far  more  effective  security  to  those  who  had  been  em- 
ployed upon  it.  The  Admiralty  could  allow  all  the  mariners  to 
sue  ti^ether  for  their  wages,  whereas  the  common  law  courts 
insisted  upon  separate  actions.  The  judges  of  the  court  of  Ad- 
miralty, being  civilians,  were  far  more  likely  to  be  able  to  under- 
stand contracts  made  abroad  with  reference  to  the  civil  law.^ 
Two  cases,  put  by  Sir  Leoline  Jenkins  in  his  argument  before 
the  House  of  Lords  in  1669- 1670,  illustrate  the  incompetence  of 
the  common  law  courts  to  deal  with  the  jurisdiction  which  they 
claimed  In  the  flrst  case  put,  a  Spanish  merchant  resident  in 
Spain  owes  money  to  A.  The  Spanish  merchant  has  a  ship  in 
an  English  port,  which  the  Admiralty  process  alone  can  reach. 
An  action  is  brought  by  A  in  the  court  of  Admiralty.  The  ship 
is  arrested ;  but  in  consequence  of  a  prohibition  it  is  released. 
What  is  the  use  of  suing  a  debtor  in  Spain  with  no  available 
property  in  this  country  ?  In  the  second  case  A  owes  money  to 
a  Spanish  merchant  The  Spaniard  sues  in  the  Admiralty,  and 
is  prohibited.  He  then  sues  at  common  law,  and,  to  prove  his 
case,  produces  a  copy  of  his  contract  A  pleads  "non  est 
factum."  The  original  is  in  Spain  deposited  with  a  notary  who 
will  not  part  with  it  The  Spaniard  looses  his  case  for  want  of 
evidence.* 

Another  compromise  was  attempted  in  1632.  Charles  I. 
issued  a  commission  to  the  Privy  Council,  empowering  it  to  re- 
concile the  diflerences  between  the  common  law  courts  and  the 
Admiralty. •  Sir  Leoline  Jenkins  said  that  the  agreement  arrived 
at  was  ''  the  result  of  many  solemn  debates,  and  not  of  artifice 

^  S.P.  Dom.  i6ix-i6z8  146,  Ixx  6z— complaint  by  the  Spanish  Ambassador  of 
the  delays  of  the  Admiralty  caused  by  Prohibitions. 

'  Wynne,  Life  of  Sir  Leoline  Jenkins  i  Ixxxii. 

'  Zouch,  Jurisdiction,  etc.,  130. 

^  Life  of  Jenkins  i  Ixxvii,  Ixxxiii ;  Zouch,  129, 13a 

'  Life  of  Jenkins  i  bcxxi,  Ixxxii. 

'See  S.P.  Dom.  z63X-i633  437,  5x6,  519;  see  ibid  243-246  for  a  collection  of 
arguments  and  tracts  on  this  topic. 


556    COURTS  OF  SPECIAL  JURISDICTION 

or  surprise."  ^  We  can  well  believe  this,  if  we  consider  the  ill 
results  which  followed  from  the  assumption  of  jurisdicti<xi  hy 
the  courts  of  common  law.  The  s^reement  conceded  to  the 
Admiralty  a  jurisdiction  in  the  following  cases :  (i)  In  the  case 
of  contracts  made,  or  wrongs  coomiitted,  beyond  the  sea,  or 
upon  the  sea.  (2)  In  suits  for  freight  or  mariners'  wages,  or 
for  the  breach  of  charter  parties  for  vo3^es  to  be  made  beyond 
the  sea,  though  the  charter  parties  were  made  within  the  realm, 
and  the  money  was  payable  within  the  realm.  But  if  the  pro- 
ceeding was  for  a  penalty,  or  the  question  was  whether  the 
charter  party  was  inade  or  not,  or,  if  made,  had  been  released, 
the  common  law  courts  were  to  have  jurisdiction.  (3)  In  suits 
for  building,  amending,  saving  or  necessary  victualling  of  a  ship, 
brought  against  the  ship  itself,  though  the  cause  of  action  arose 
witiiin  the  realm.  (4)  The  court  was  allowed  a  jurisdiction  to 
inquire  of,  and  to  redress,  all  annoyances  and  obstructions  in 
all  navigable  rivers  beneatii  the  first  bridges,  and  also  to  try 
personal  contracts  and  injuries  done  there  which  concerned  navi- 
gation upon  the  sea.  (5)  It  was  provided  that  if  any  person 
was  imprisoned,  and,  upon  a  writ  of  Habeas  Corpus  beii^  ob- 
tained, the  exercise  of  jurisdiction  by  the  Admiralty  in  any  of 
these  points  was  certified  as  the  cause  of  the  imprisonment,  the 
parties  should  be  remanded. 

It  is  probable  that  this  agreement  was  acted  upon  for  a  few 
years.^  Prynne  cites  a  case  in  which  the  House  of  Lords  u{rfield 
the  jurisdiction  of  the  Admiralty  in  1645  ; '  and  during  the  inter- 
regnum Ordinances  of  1648,  1649,  and  1653^  conceded  to  the 
court  a  jurisdiction  similar  to  that  whidi  was  conceded  to  it  by 
the  s^[reement  of  1632.^  In  fact  some  of  these  Ordinances 
ordered  the  judges  of  the  Admiralty  to  proceed  in  spite  of  pro- 
hibitions; and  in  1656  orders  were  issued  to  tiie  judges  of  the 
common  law  courts  to  be  sparing  in  granting  pn^ibitions,  and 
to  the  judges  of  the  Admiralty  not  to  encroach  upon  the  juris- 
diction of  the  common  law  courts.' 

But,  as  we  have  seen,  the  Great  Rebellion  ensured  the  vic- 
tory of  the  common  law  over  jurisdictions  whidi  threatened  to 


^  Life  of  Jenkins  i  Izzxi ;  it  is  printed  by  Prynne  xoz,  and  in  the  fixst  edftion  of 
Croke*8  reports ;  but  in  the  later  editions  of  these  reports  it  is  stated  not  to  be  law; 
it  is  only  mentioned  in  two  cases,  Rolle,  Abridgement  533,  and  T.  Raym.  3. 

'See  e.g.  S.P.  Dom.  x639-z640  173-174^  coccxxxvi  ax — the  king  interpoaed  lo 
secure  the  observance  of  the  fifth  clause  of  this  agreement. 

'  Animadversions  123-125. 

*  Acts  and  Ordinances  i  1120 ;  ii  78,  712. 

'  Williams  and  Bruce,  Admiralty  Prsictice,  xa. 

*  Whitelock,  Memorials  iv  233  ;  *'  I  was  against  these  letters,**  says  Whitebck, 
"  and  advised  rather  to  confer  with  the  judges  about  it,  who  being  upon  their  oaths 
must  observe  them ;  and  justice  ought  to  run  in  free  and  legal  coarse.** 
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be  its  rivals.  A  bill  to  declare  and  settle  the  jurisdiction  of 
the  Admiralty  failed  to  pass  in  1641;^  and  in  1661  a  similar 
bill  met  with  no  better  success.^  In  1669- 1670  a  more  deter- 
r  mined  effort  was  made.  A  bill  introduced  into  the  House  of 
Lords  in  that  year  proposed  that  the  jurisdiction  of  the  court 
should  extend  to  all  suits  respecting  contracts  made  or  other 
matters  done  beyond  or  upon  the  sea  concerning  shipping  or 
goods  shipped,  freight,  mariners'  wages^  and  breach  of  charter 
parties;  to  suits  for  building,  mending,  saving  or  victualling 
ships  if  brought  against  the  ship ;  and  to  suits  connected  with 
the  navigation  of  navigable  rivers  below  bridges.'  But  in  spite 
of  the  fact  that  the  merchants  of  London  petitioned  Parliament 
to  pass  the  bill,  and  in  spite  of  Sir  Leoline  Jenkins'  convincing 
argument  in  its  favour,^  it  failed  to  pass.  The  civil  jurisdiction 
of  the  court  was  consequently  reduced  to  a  very  low  ebb.  "  The 
common  law,"  said  Holt,  "  is  the  overruling  jurisdiction  in  this 
realm  ;  and  you  ought  to  entitle  yourselves  well,  to  draw  a  thing 
out  of  the  jurisdiction  of  it"  *  Torts  committed  on  the  high 
seas ;  contracts  made  on  the  high  seas  to  be  there  executed  ; 
proceedings  in  rem  on  bottomry  bonds  executed  in  foreign 
parts ;  the  enforcement  of  the  judgments  of  foreign  Admiralty 
courts ;  suits  for  the  wages  of  mariners  * — were  almost  the  only 
pieces  of  jurisdiction  which  it  was  allowed  to  exercise.  Pepys^ 
tells  us  that  he  went  to  St  Margaret's  Hill  in  Southwark, 
**  where  the  judges  of  the  Admiralty  come,  and  the  rest  of  the 
Doctors  of  Civil  law."  He  remarks,  **  I  perceive  that  this  court 
is  yet  but  in  its  infancy  (as  to  its  rising  again) ;  and  their  design 
and  consultation  was,  I  could  overhear  them,  how  to  proceed 
with  the  most  solemnity,  and  spend  time,  there  being  only  two 

1  Hist  MSS.  Com.  Fourth  Rep.  73. 

*  Ibid  Seventh  Rep.  155.  '  Ibid  Eighth  Rep.  141  no.  271. 

*  Printed  by  Wynne,  Life  of  Jenkins  i  Ixxvi-bocxv. 

'  Shennooiin  v.  Sands  (1698)  z  Ld.  Raym.  at  p.  272. 

'Contracts  made  at  sea,  not  maritime  in  their  nature,  were  claimed  by  the 
common  law  courts  as  not  proper  for  the  Admiral;  contracts,  maritime  in  their 
nature,  but  made  on  land,  were  claimed  by  reason  of  their  locality ;  convenience  of 
process  gave  the  Admiralty  jurisdiction  over  seamen's  wages  after  a  struggle,  cf. 
Winch  8  (1622) ;  T.  Raym.  |  (z66o) ;  z  Keb.  7Z2  (Z664)  >  ^  Ld.  Raym.  Z247  (Z707) ; 
the  courts  were  very  puzzled  to  find  some  principle  on  which  they  could  justify  this 
exception,  cL  4  Burr.  Z944 ;  2  Ld.  Raym.  Z452 ;  in  Clay  v.  Sudgrave  (Z700)  i  Salk. 
33,  it  was  stated  that,  though  against  the  statute,  it  was  allowed  for  the  sake  of 
convenience,  and,  **  commimis  error  facit  jus ;  **  the  exception  was  narrowly  con- 
strued ;  though  the  mariners  could  sue  in  the  Admiralty  the  master  could  not ;  the 
Admiralty  was  also  allowed  to  have  jurisdiction  in  cases  of  ransom  contracts  till 
22  George  III.  c.  25  made  these  contracts  illegal,  Wilson  v.  Bird  (Z695)  z  Ld. 
Raym.  22 ;  and  in  cases  where  the  master  hypo&ecated  his  ship  for  necessaries, 
Benzen  v.  Jefferies  (Z697)  z  Ld.  Raym.  Z52. 

^  Pepys'  Diary,  March  Z7,  z662-z663 ;  as  Jenkins  truly  said  in  his  argument 
before  the  House  of  Lords,  *'  Every  place  in  Europe  intrusts  the  Admiral  with  more 
ample  jurisdiction  than  England  does.** 
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businesses  to  do,  which  of  themselves  could  not  spend  much 
time.'* 

It  is  clear  that  the  court  of  Admiralty  had  on  its  side  not 
only  historical  truth,  but  also  substantial  convenience.  Pr3mne, 
Zouch,  and  Jenkins  prove  clearly  both  these  &ct9L  It  is  clear, 
too,  that  the  opposition  of  Coke  and  the  common  lawyers  was 
unscrupulous.  But  the  common  law  had,  after  the  Gieat  Re- 
bellion, gained  the  upper  hand.  And,  from  the  point  of  view  of 
the  common  law,  the  attack  had  been  skilfully  directed  upon  a 
position  which  it  was  worth  much  to  secure ;  for  the  prize  was 
nothing  less  than  the  commercial  jurisdiction  of  a  countiy  the 
commerce  of  whidi  was  then  rapidly  expanding.  Its  commerce 
was  in  the  future  destined  to  expand  beyond  the  most  sanguine 
dreams  of  the  seventeenth  century.  Coke  could  not  foresee  this. 
But  he  worshipped  the  common  law ;  and  he  rendered  it  by  no 
means  the  least  of  his  many  valuable  services  when  he  directed, 
and  sometimes  misdirected,  his  stores  of  technical  learning  to 
secure  for  it  this  new  field.  To  the  litigant  his  action  meant 
much  inconvenience.  To  the  commercial  law  of  this  country  it 
meant  a  slower  development^  But  to  the  common  law  it 
meant  a  capacity  for  expansion,  and  a  continued  supremacy  over 
the  law  of  the  future,  which  consolidated  the  victories  won  in 
the  political  contests  of  the  seventeenth  century.  If  Lord 
Mansfield  is  to  be  credited  with  the  title  of  the  founder  of  tiie 
commercial  law  of  this  country,  it  must  be  allowed  that  Coke 
gave  to  the  founder  of  that  law  his  opportunity.' 

Modem  legislation  has  restored  to  the  court  of  Admiralty 
many  of  the  powers,  and  much  of  the  jurisdiction  of  which  it 
had  been  deprived  in  the  seventeenth  century.*  It  has  been 
restored,  as  we  have  seen,  to  its  ancient  position  of  a  court  of 

>  Select  Pleas  of  the  Admiralty  (S.S.)  ii  Ixxx,  "  Many  points  of  maritime  law 
that  were  afterwards  painfully  daborated  by  the  common  lawyers  had  for  at  least 
a  century  been  £umliar  to  the  civilians ; "  e.g.  the  liability  of  a  carrier  for  loss  by 
thieves  was  discussed  at  Westminster  in  1671 ;  but  it  had  been  settled  in  the 
Admiralty  as  early  as  1640 ;  the  same  thing  is  true  as  to  many  questions  rdating 
to  Bills  oif  Exchange,  Bills  of  Lading,  General  Average,  and  Insurance ;  the  «?*>-*"**"■ 
law  followed  the  Admiralty  "with  tardy  steps,  perhaps  unconsciously,  certainly 
without  acknowledgment ;  *'  for  the  history  of  the  devdopment  of  the  law  on  these 
matters  see  Bk.  iv  Pt.  II.  c  4. 

'  The  use  made  by  the  Government  of  the  powers  of  the  court  caused  a  similar 
jealousy  of  the  Admiralty  in  the  United  States;  the  Massachusetts  House  of 
Representatives,  just  before  the  Revolution,  resolved  that,  **  the  extension  of  tht 
powers  of  the  court  of  Admiralty  within  this  province  is  a  most  violent  infiraction 
of  the  right  of  trial  by  juries,*'  Williams  and  Bruce  5  n.  k;  cp.  Ramsav  v.  AUegre 
(1827)  12  Wheaton  611 ;  but,  as  Roger  North  says,  **  it  is  the  foible  of  all  jiidicatares 
to  value  their  own  justice  and  pretend  that  there  is  none  so  exquisite  as  theirs ;  whfle, 
at  the  bottom,  it  is  the  profits  accruing  that  sanctify  any  court's  authority ;  '*  we 
have  seen  that  the  judges  had  at  this  period  a  direct  pecuniary  interest  in  increasing 
the  business  of  their  courts,  above  254-255. 

'  3,  4  Victoria  c  65 ;  13, 14  Victoria  c  26 ;  24  Victoria  c  xa 
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record ;  and  its  judge  has  been  given  the  powers  possessed  by 
the  judges  of  the  superior  courts  of  common  law.  It  has  been 
given  jurisdiction  in  cases  of  salvage,  bottomry,  damage,  towage, 
goods  supplied  to  foreign  ships,  building,  equipping,  and  repair- 
ing ships,  disputes  between  co-owners.  In  addition,  it  has  been 
given  a  new  jurisdiction  in  the  case  of  booty  of  war,  if  the  crown 
sees  fit  to  refer  any  such  question  to  it,  and  a  new  jurisdiction 
under  the  Foreign  Enlistment  Act.^  But  the  contests  of  the 
seventeenth  century  have  left  their  mark  upon  the  law  adminis- 
tered by  the  court  The  common  law  courts  often  came  to 
decisions,  similar  to  those  which  the  Admiralty  had  already 
given  upon  the  principles  of  the  civil  law.  But  the  decisions, 
though  the  same  in  substance,  were  the  decisions  of  English 
courts  and  enunciated  rules  of  English  law.  The  law  adminis- 
tered by  the  court  of  Admiralty  possesses,  it  is  true,  affinities 
with  the  maritime  law  of  foreign  countries.  The  law  of  Oleron, 
and  other  maritime  codes,  may  still  be  usefully  cited  in  English 
courts.  But  Admiralty  law  has  lost  the  international  character 
which  it  once  possessed.  It  is  essentially  English  law.  *'  The 
law  which  is  administered  in  the  Admiralty  court  of  England 
is  the  English  maritime  law.  It  is  not  the  ordinary  municipal 
law  of  the  country,  but  it  is  the  law  which  the  English  court 
of  Admiralty,  either  by  Act  of  Parliament  or  by  reiterated  de- 
cisions and  traditions  and  principles,  has  adopted  as  the  English 
maritime  law."*  "Neither  the  laws  of  the  Rhodians,  nor  of 
Oleron,  nor  of  Wisby,  nor  of  the  Hanse  towns,  are  of  themselves 
any  part  of  the  Admiralty  law  of  England.  .  .  .  But  they  con- 
tain many  principles  and  statements  of  marine  practice,  which, 
together  with  principles  found  in  the  Digest,  and  in  the  French* 
and  other  Ordinances,  were  used  by  the  judges  of  the  Elnglish 
court  of  Admiralty,  when  they  were  moulding  and  reducing  to 
form  the  principles  and  practice  of  their  court."*  These  state- 
ments could  not  have  been  made  by  the  judges  of  the  court  in 
the  sixteenth,  or  even  in  the  seventeenth  centuries.  The  contact 
with,  and  the  control  exercised  by  the  courts  of  common  law,. 
have  effected  in  a  similar  way  both  the  civil  and  the  criminal 
jurisdiction  of  the  court 

if)  Admiralty  Droits. 

The  crown  had  originally  certain  rights  to  property  found 
upon  the  sea,  or  stranded  upon  the  shore.^  The  chief  kinds  of 
property  to  which  the  crown  was  thus  entitled  were,  great  fish 

^  3, 4  Victoria  c  65  |  22 ;  33,  3^  Victoria  c  90 1 19. 
*  The  Oaetano  and  Maria  (1882)  7  P.D.  at  p.  143. 
>  The  Gas  Float  Whitton,  No.  2  [1896]  P.  at  pp.  47, 48. 
*Sut.  Prsrogativa  Regit  (17  Ed.  II.  St.  x  c  xi);  on  the  whole  subject  see 
L.Q.R.  XV  353. 
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(such  as  whales  or  porpoises)/  deodandsy^  wreck  o(  the 
flotsam,  jetsam,  and  lagan,*  ships  or  goods  of  the  enemy  found 
in  English  ports  or  captured  by  uncommissioiied  vessels^  and 
goods  taken  or  retaken  from  pirates.^ 

In  early  days,  before  the  rise  of  the  court  of  Admiralty, 
many  of  these  droits  were  granted  to  the  lords  of  manors,  or 
to  the  towns  which  possessed  Admiralty  jurisdictioo«  Yarmonth 
had  such  rights;'  and  in  1829  Dunwich  and  SouthwoM  spent 
j£^iooo  to  determine  the  question  whether  a  pundieon  of  iriiisky, 
taken  up  in  the  sea,  was  within  the  jurisdiction  of  one  town  or 
the  other/  The  Lord  Warden  of  the  Cinque  Ports  and  the 
ports  themselves  shared  these  droits  between  them.^  In  1836 
there  was  litigation  between  the  crown  and  the  owner  of  the 
manor  and  castle  of  Corfe  and  the  Isle  of  Purbeck,  as  to  the 
right  to  49  casks  of  brandy.'  If  not  so  granted  out,  they  were 
dealt  with  by  the  common  law  courts  or  by  special  com- 
missioners.* 

After  the  rise  of  the  court  of  Admiralty  the  Lord  High 
Admiral  became  entitled  to  these  droits  by  rc^^  grant.  At  the 
end  of  the  fourteenth  and  the  beginning  of  the  fifteenth  century 
it  would  appear  that  he  shared  them  with  the  crown ;  **  &om 
the  reign  of  Henry  VI.  th^  were  generally  granted  to  him. 
'*  The  Admiral's  Patents  of  the  sixteenth  and  following  centories 
contain  express  grants  of  royal  fish,  wrec^  waifs,  flotsam, 
jetsam,  and  lagan,  as  well  as  many  other  perquisites  connected 
with  the  sea  and  the  seashore.""  In  Anne's  reign,  Geoige, 
Duke  of  Deiunark,  the  Lord  Hig^  Admiral,  sonendered  his 

1  Lord  Warden  of  Cmqae  Ports  v.  the  King  (183 1)  2  Hagg.  Adm.  43S. 

'  I.e.  a  thing  causing  the  death  of  a  man,  Stephen,  H.C.L.  tii  77,  78 ;  Hohnes, 
Common   Law  24-26;  Sdect  Pleas  of  the  Adnnralty  ii  socvi,  nnrn;   they 
abolished  9,  10  Victoria  c.  62. 

***  That  nothing  shall  be  said  to  be  wrcccom  maiii  bat  such  goods  only 
are  cast  or  left  on  the  land  by  the  sea.  .  .  .  Flotsam  is  when  a  ship  is  sank  or 
otherwise  perished  and  the  goods  float  on  the  sea.  Jetsam  is  when  the  ship  is  in 
danger  of  being  sank«  and  to  lighten  the  ship  the  goods  axe  cast  into  the  scsu  ^nd 
afterwards,  notwithstanding,  the  ship  perish.  Lagan  (vd  potins  Ligan)  is  ^riierc 
the  goods  which  are  so  cast  into  the  sea,  and  afterwards  the  ship  periihes,  and  sock 
goods  are  so  heavy  that  they  sink  to  the  bottooi,  and  the  mariners,  to  the  iatcm  to 
have  them  again,  tie  to  them  a  booy  or  cork  .  .  .  and  none  of  these  goods  are 
called  wrecks  so  long  as  they  remain  in  or  npon  the  sea,'*  Str  Henry  (SMMtafaie*f 
Case  (1601)  5  Co.  Rep.  106 ;  for  an  early  prod^natioQ  of  Henry  L  relatisg  to  wreck 
see  E.H.R.  xzix  434. 

*  Select  Pleas  of  the  Admiraltv  ii  xxziz ;  The  Geimania  [1916]  P.  5. 

*IbidzxiL  *Ibid.  ^Ibidmii. 

' The  King  v.  49  Casks  of  Brandy  3  Hagg.  Adm.  257:  5  Co.  Rep.  107  b  it  if 
said  that  **  th<Me  of  the  west  coontry  prescribe  to  have  wreck  in  the  sea  mo  ion 
the    may  see  a  Hombcr  Barrd." 

'  Select  Pleas  of  the  Admiralty  (S.S.)  i  zfi. 

>*Black  Book  of  the  Admiralty  (R.S.)  i  150;  Select  Fleas  of  the  Admirtfty  ii 
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droits  during  the  war  for  a  fixed  annual  sum.  The  office  was  in 
commission  after  his  death,  except  for  a  short  time,  when  it  was 
held  by  Gcoi^e,  Duke  of  Clarence,  afterwards  William  IV.  The 
droits  during  this  period  were  always  reserved  to  the  crown,  but 
in  terms  which  showed  that  they  had  been  previously  annexed 
to  the  office  of  Admiral^ 

The  right  to  droits  carried  with  it  a  certain  jurisdiction. 
Inquisitions  were  held  into  these  droits  at  the  ports,^  or  the 
Vice- Admirals  or  droit  gatherers  reported  them  to  the  Admiral.* 
The  large  terms  of  the  Admiral's  Patents  incited  them,  or  their 
grantees,  to  frequent  litigation  with  private  persons  or  other 
grantees  of  the  crown.*  If  the  property  was  unclaimed,  it  be- 
longed to  the  Admiral  or  other  person  entitled,  who  might  or 
might  not  reward  the  finder.^  If  a  claimant  appeared,  he  was 
entitled  to  restoration  on  proof  of  his  claim,  and  the  payment  of 
a  reasonable  salvage.  Such  salvage  was  often  allowed  to  the 
Vice-Admirals  of  the  coast  as  a  reward  for  taking  possession  of, 
and  looking  after,  the  property.' 

The  Admiralty  droits,  wha^  the  right  has  not  been  granted 
to  other  persons,  are  now  transferred  to  the  consolidated  fund.^ 
But  it  is  provided  that  the  crown  may  reward  the  finder.  In 
1854  they  were  put  under  the  control  of  the  Board  of  Trade  ;* 
and  in  1894  ^^^  method  of  dealing  with  wreck,  flotsam,  jetsam, 
and  lagan  found  within  British  jurisdiction,  was  regulated  by  the 
Merchant  Shipping  Act* 

(ii)  Prize  Jurisdiction. 

The  term  Prize  is  applied  to  the  property  of  a  belligerent 
captured  at  sea.  Prizes  can  as  a  rule  only  be  made  by  some 
vessel  acting  under  the  authority  of  the  government**  It  is 
clear  that  many  complicated  questions  must  arise  as  to  the 

^The  King  v.  49  Casks  of  Brandy  3  Hagg.  Adm.  at  pp.  280,  281;  "'During 
the  last  French  war  the  sums  raised  by  droits  was  very  large.  Sums  of  £100,000, 
;f  190,000,  and  ;£'58,36o  are  mentioned  as  having  been  paid  to  members  of  the  royal 
family ;  the  last  sum  is  stated  to  have  been  paid  out  on  account  of  the  building, 
etc.,  of  the  Pavihon  at  Brighton,**  Select  Pleas  of  the  Admiralty  ii  xxxix. 

'  Ibid  xxvii-xxxii.  '  Ibid  xxxvii. 

*  Ibid  xviii,  xix,  xxii ;  in  16x9  there  was  a  dispute  between  the  Lord  Warden 
and  the  Admiral  as  to  wrecks  on  the  Goodwins ;  in  1632  there  is  a  report  to  the 
Admiral  on  the  encroachments  of  lords  of  manors. 

'  Ibid  xxxviii. 

'  Ibid  xxxvii ;  as  to  wreck  see  ibid  xxxix-xli ;  Hamilton  v.  Davis  (1771)  5  Burr. 
2732. 

^  I  William  IV.  c.  25 ;  i,  2  Victoria  c  2. 
"  17,  x8  Victoria  c  120 1 10. 

•  57i  58  Victoria  c.  60  §§  5x0-529. 

^  Pitt-Cobbett,  Leading  Cases  in  International  Law  (Ed.  1892)  205;  prises 
can  only  be  made  by  private  vessels  if  they  have  been  attacked  in  the  first  instance, 
ibid  2x1. 
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ownership  of  the  ships  or  goods  so  captured  Such  questions 
tended  to  become  more  complicated  with  the  growth,  during  the 
eighteenth  century,  of  that  part  of  international  law  which  relates 
to  the  rights  and  duties  of  neutrals.  Many  sentences  of  the 
court  sitting  in  prize  from  the  seventeenth  century  onwards  are 
preserved,  but,  unfortunately,  they  shed  little  li^t  upon  the  law 
applied.^  It  was  Lord  Stowell  who,  by  his  decisions  in  the 
many  cases  arising  out  of  the  wars  at  the  end  of  the  ei^teenth 
and  the  beginning  of  the  nineteenth  century,  settled  the  principles 
of  prize  jurisdiction  of  the  Admiralty,  as  he  settled  many  of  the 
principles  of  the  instance  jurisdiction  of  the  court. 

''  The  prize  jurisdiction,"  says  Mr.  Marsden,  "  originated  in 
the  disciplinary  powers  conferred  upon  the  Admirals  of  the  early 
fourteenth  century  by  their  patents."  *  They  adjudicated  upon 
the  rights  of  the  captors  to  their  prizes,  because  the  king,  being 
entitled  to  these  prizes,  naturally  claimed  to  decide  what  was  and 
what  was  not  prize.'  The  king  often  made  over  a  share  of  the 
prize  to  the  captors.  ^  Somtimes  he  granted  a  certain  proportion  of 
it  to  the  Admiral ;  *  but  somtimes,  to  encourage  privateers,  even 
this  proportion  was  made  over  to  the  captors.*  We  have  seen 
that  in  earlier  days  cases  of  this  kind  had  been  heard  sometimes 
by  the  Council,  and  sometimes  by  the  common  law  courts ;  but 
that  their  inability  to  cope  with  the  diflSculties  caused  by  the 
piratical  propensities  of  Englishmen  had  led  to  the  establishment 
of  a  court  of  Admiralty.^  Therefore  it  would  probably  be  true 
to  say  that  the  prize  jurisdiction  of  the  court  was  one  of  the 
oldest  branches  of  its  jurisdiction.  There  is  a  case  as  early  as 
1357  in  which  the  Admiral  decided  upon  the  validity  of  a  capture 
at  sea.^ 

In  the  course  of  the  fifteenth  century  it  was  becoming  ob- 
vious that  a  regular  tribunal  was  needed  to  deal  with  such  cases  ; 

^  Marsden,  Law  and  Custom  of  the  Sea  (Nary  Records  Soc)  i  408 ;  with  re- 
gard to  these  records  Mr.  Marsden  nyn,  ibid  ii  viii,  *'  The  price  records  are  in  a  £ur 
state  of  preservation,  and  the  prize  sentences,  in  particular,  appear  to  have  been 
carefully  filed  and  preserved.  They  exist  in  vast  numbers,  and  were  at  an  eariy 
date  bound  in  volumes  and  indexed.  They  are,  however,  disappointing  as  regards 
the  light  which  it  might  have  been  expected  they  would  throw  upon  the  growth  of 
prize  law.  Framed,  as  they  are,  in  the  same  bald  and  technical  terms,  they  con- 
tain little  more  than  a  bald  statement  of  the  condemnation  or  order  for  restitutioa 
of  the  ship  or  goods  in  dispute.  The  sentences  of  the  court  of  Delegates  .  .  .  un- 
fortunately have  not  been  nearly  so  wdl  preserved.  Many  of  them  are  in  a  state 
of  decay  and  many  are  missing.'* 

«  E.H.R.  xxiv  675.  » Ibid  675,  677.  *  Ibid  675-676. 

*  "  The  patents  of  the  Lord  High  Admiral  of  the  fifteenth  and  sixteenth  centuries 
contain  grants  of  shares  and  perquisites  which  are  probably  the  origin  of  the  Lord 
Admiral's  tenths  of  prizes  which  be  enjoyed  by  virtue  of  his  oflBce  throughout  the 
sixteenth  century,"  ibid  676. 

•  Ibid  677.  ^  Above  544-545- 
"  E.H.R.  xxiv  680 ;  cf.  Rymer,  Foedera  vi  14,  15. 
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and  the  court  of  Admiralty  had  by  the  end  of  the  century  come 
to  be  regarded  as  the  proper  tribunal.^  Thus  in  1498  a  treaty 
between  Henry  VII.  and  Louis  XIL  stipulated  that  mariners 
should  give  notice  to  the  Admiral  of  any  spoil  which  they  had 
taken,  and  that  they  were  not  to  dispose  of  it  till  the  Admiral 
had  adjudged  it  to  be  lawful  prize.^  But  it  is  not  till  the  end  of 
the  sixteenth  century,  that  the  prize  jurisdiction  of  the  Admiralty 
began  to  take  definite  shape.  **  Unless  complaint  was  made  to 
the  king  of  a  capture  being  unlawful,  captors  were  probably 
seldom  disturbed  in  their  prizes."  '  If  complaint  was  made  the 
question  was  generally  dealt  with  as  a  matter  of  state  policy  by 
die  king  and  Council.^ 

In  the  latter  part  of  the  sixteenth  century  the  distinctive 
prize  jurisdiction  b^an  gradually  to  emerge;^  and  in  1589  we 
get  the  first  formal  sentence  of  condemnation.^  The  prize  juris- 
diction was  distinguished  from  the  criminal  jurisdiction  of  the 
Admiralty  over  piracy  for  which,  as  we  have  seen,  special  pro- 
vision was  made;^  and  it  gradually  became  distinct  from  the 
instance  jurisdiction.  We  have  seen  that  there  was  a  great 
development  of  the  instance  jurisdiction  in  the  sixteenth 
century.'  The  principles  upon  which  the  court  proceeded  in 
dealing  with  cases  falling  within  that  jurisdiction  were  mainly 
those  principles  of  the  Law  Merchant,  maritime,  and  commercial, 
which  had  been  developed  by  the  Italian  and  Dutch  lawyers. 
On  the  other  hand  the  prize  jurisdiction  was  necessarily 
governed  by  political  considerations,  and  depended  largely  on  the 
proclamations  issued  from  time  to  time  by  the  crown.*  These 
proclamations  and  the  decisions  of  the  court  gradually  gave  rise 

A  E.H.R.  xxiv  683^84. 

*  Rymer,  Foedera  xii  690-694 ;  cf.  ibid  xiv  Z47-151. 
•E.H.R.  xxiv  681. 

^  "  For  the  two  centuries  after  this  date  (1357)  there  are  few  indications  in  the 
records  of  its  dealing  with  prise  cases ;  they  usually  came  before  the  Council  or  the 
chancellor  or  commissioners  appointed  ad  noc,**  ibid  680 ;  for  an  instance  of  such  a 
commission  in  14x3  see  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.) 
i  124 ;  2  Henry  V.  St.  z  c  6  required  notice  of  the  capture  of  prizes  to  be  given  to 
the  Conservators  of  Truces  created  by  that  Act ;  they  were  clearly  intended  b^  the 
Act  to  exercise  some  sort  of  prize  jurisdiction — a  fact  which  testifies  to  the  inefficiency 
of  the  Admiralty,  above  546;  cf.  Marsden,  Law  and  Custom  of  the  Sea  i  116-117. 

*  Select  Pleas  of  the  Admiralty  (S.S^  ii  xvii,  xviii. 

*  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.)  i  xxi,  254. 
'  Above  550-551 ;  cf.  E.H.R.  xxiv  683-684. 

•Above  552. 

*  Bdr.  Marsden's  article  E.H.R.  xxiv  684-690,  691-696  shows  that  the  exercise  of 
the  jurisdiction  was  governed  mainly  by  these  proclamations;  cf.  S.P.  Dom.  1664- 
1665  369,  where  it  appears  that  the  judges  of  the  prize  court  were  expected  to  be 
govern^  by  the  king*s  declaration  of  what  was  and  what  was  not  contraband  in  coming 
to  a  conclusion  whether  to  condemn  or  release  a  prize ;  for  the  relation  of  prize  law 
to  the  prerogative  see  below  566-568. 
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to  a  body  of  prize  law.  There  were  many  such  decisions,  as 
captors  sailing  under  commissions  granted  by  the  allies  of  Eng- 
land, as  well  as  captors  sailing  under  English  commissions,  re- 
sorted to  the  court  of  Admiralty  ;  and  the  international  character 
of  the  law  thus  evolved  tended  to  be  emphasized  by  the  fact  that 
"these  cases  frequently  resolved  themselves  into  suits  between 
the  respective  ambassadors  of  the  powers  to  which  the  captor 
and  the  prize  belonged."  ^  The  fact  that  this  jurisdiction  in 
prize  was  regarded  as  something  different  from  the  instance 
jurisdiction  is  illustrated  by  the  fact  that  writs  of  prohibition  were 
not  so  frequently  issued  in  prize  cases,  as  in  other  c^ses,^  and 
ceased  to  be  issued  after  Coke's  fall  in  1616.* 

Throughout  the  sixteenth  and  early  seventeenth  centuries  no 
formal  distinction  was  made  between  the  instance  and  the  prize 
jurisdiction.  But  the  two  jurisdictions  were  obviously  coming  to 
be  r^arded  as  distinct  during  the  period  of  the  Commonwealth,* 
After  the  Restoration  the  court  held  distinct  sittings  for  prize 
business ;  special  rules  were  issued  for  the  regulation  of  the 
exercise  of  this  jurisdiction  ;  ^  and  the  records  of  such  business 
were  kept  distinct  From  the  middle  of  the  century  onwards 
this  business  increased.^  It  became  the  custom  to  issue  special 
commissions  to  the  Admiral  at  the  beginning  of  a  war,  requiring 
the  judge  of  his  court  to  hear  prize  cases,^  as  the  ordinary  com- 
mission did  not  mention  this  jurisdiction.^  The  prize  court  thus 
became  a  court  almost  entirely  distinct  from  the  instance  court. 
Lord  Mansfield  could  say  in  1781  that,  '*the  whole  system  of 
litigation  and  jurisprudence  in  the  Prize  Court  is  peculiar  to  itself: 
it  is  no  more  like  the  court  of  Admiralty  than  it  is  to  any  court 

^  Select  Pleas  of  the  Admiralty  (S.S.)  ii  xvii,  170. 

*Lindo  V.  Rodney  (1781)  2  DougL  613,  618,  619;  cf.  Select  Pleas  of  the 
Admiralty  (S.S.)  ii  Ixxix;  but  even  in  prize  cases  they  were  sometimes  issued, 
E.H.R.  xxiv  690 ;  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.)  i  359. 

'  Law  and  Custom  of  the  Sea  i  359. 

^  A  distinct  prize  jurisdiction  was  given  to  the  court  of  Admiralty  in  1642,  Acts 
and  Ordinances  of  the  Interregnum  i  35  ;  and  Ordinances  of  1643,  1644;  1645,  ^481 
and  1649,  ibid  ii  66-78,  also  recognized  it ;  a  comparison  of  these  Ordinances  with 
those  relating  to  the  instance  jurisdiction  make  it  clear  that  by  that  time  the  two 
jurisdictions  were  distinct. 

'  See  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc)  ii  53-57  for 
the  rules  of  1665. 

'  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc.)  ii  viii. 

^  Lindo  V.  Rodney  6x4 ;  re  Banda  and  Kirwee  Booty  (1866)  i  Ad.  and  Ecd. 
129 ;  13  Charles  IL  c.  9 ;  22,  23  Charles  II.  c  it ;  6  Anne  c.  13  ;  for  a  specimen  of 
such  a  commission  see  Marsden,  Law  and  Custom  of  the  Sea  (Navy  Records  Soc) 
11287. 

"  An  opinion  that  this  jurisdiction  was  originally  regarded  as  inherent  in  the 
court  was  given  by  W.  Murray  (the  future  Lord  Mansfield)  and  G.  Lee,  Marsden, 
Law  and  Custom  of  the  Sea  (Navy  Records  Soc.)  ii  330-331 ;  in  1793  adairo  to  this 
effect  was  put  forward  by  the  Admiralty  Court  of  Ireland ;  and  it  is  said  to  have 
been  the  opinion  of  Sir  W.  Wynne  that  the  Admiralty  of  Scotland  had  a  similar 
jurisdiction,  and  this  was  also  the  opinion  of  Murray  and  Lee,  Marsden  op.  dt. 
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in  Westminster  Hall."  ^  The  Naval  Prize  Act  of  1864,  passed 
to  enact  permanently  the  provisions  formerly  made  at  the  begin- 
ning of  a  war,  gives  to  the  court  of  Admiralty  the  jurisdiction  of 
a  Prize  Court  throughout  His  Majesty's  dominions ;  *  and  this 
jurisdiction  is  now  exercised  by  the  Probate,  Divorce,  and 
Admiralty  division  of  the  High  Court*  The  appeal  from  the 
Prize  Court  was  to  a  special  commission  issued  at  least  once  in 
every  reign  to  all  Privy  Councillors,  the  Vice-Chancellor,  and  all 
the  judges  of  the  courts  of  common  law,  empowering  them  or 
any  three  of  them  to  hear  appeals,  and  to  call  to  their  assistance 
Doctors  of  the  Civil  Law,  and  a  surrogate  or  surrogates.* 
After  1833  this  jurisdiction  was,  as  we  have  seen,  handed  over 
to  the  Judicial  Committee  of  the  Council.*  We  shall  see  that 
though  appeals  from  the  Instance  Court  now  go  to  the  House  of 
Lords,  appeals  from  the  Prize  Court  still  go  to  the  Council* 

It  was  in  fact  inevitable  that  the  distinction  between  the 
prize  and  the  instance  business  of  the  Admiralty  should  grow 
more  definite  with  the  growing  definiteness  of  the  principles  of 
International  law  on  the  one  side,  and  the  principles  of  Admiralty 
law  as  administered  in  English  courts  on  the  other.  The  court 
of  Admiralty  administers,  as  we  have  seen,  English  Admiralty 
law.  Though  for  historical  reasons  it  resembles  in  general  out- 
line the  maritime  law  of  Europe,  it  is  essentially  English  law.^ 
On  the  other  hand,  it  has  been  laid  down  by  the  two  greatest 
judges  who  have  ever  sat  in  a  Prize  Court  that  that  court  administers 
International  law.  Lord  Mansfield  said,^  **  By  the  law  of  nations 
and  treaties  every  nation  is  answerable  to  the  other  for  all 
injuries  done  by  sea  or  land,  or  in  fresh  waters,  or  in  port 
Mutual  convenience,  eternal  principles  of  justice,  the  wisest  r^^la- 
tions  of  policy,  and  the  consent  of  nations,  have  established  a 
system  of  procedure,  a  code  of  law,  and  a  court  for  the  trial  of 
prize.  Every  country  sues  in  these  courts  of  the  others,  which 
are  all  governed  by  the  same  law  equally  known  to  each." 
Lord  Stowell  said  in  the  case  of  The  Recovery^  **  It  is  to  be 
recollected   that  this  is  a  court  of  the  law  of  nations,  though 

^  Lindo  V.  Rodney  at  p.  614. 

'  27,  28  Victoria  c.  25.  •  54,  55  Victoria  c  53  §  4. 

•  Report  of  the  Commissioners  appointed  to  enquire  into  the  Duties,  Salaries, 
etc.,  of  courts  of  justice,  Parlt  Papers  (1824)  ix  go,  91 ;  but  before  1629  a  separate 
commission  was  issued  to  hear  each  appeal,  and  it  was  not  till  1762  that  judges  of  the 
common  law  courts  were  added,  Marsden,  Law  and  Custom  of  the  Sea  (Navy 
Records  Soc.)  ii  267  n.  2. 

•  Above  518 ;  Bl.  Comm.  iii  69,  70 ;  3.  4  William  IV.  c.  41  §  2. 

•  54.  55  Victoria  c  53  §  4.  3,  **  Above  559. 

•  Lindo  V.  Rodney  at  p.  616. 

*fi8o7)  6  C.  Rob.  348,  349;  and  this  is  recognized  by  the  statutes  which  deal 
with  the  prize  jurisdiction,  see  e.g.  27,  28  Victoria  c.  25  §§  35  and  37. 


566     COURTS  OF  SPECIAL  JURISDICTION 

sitting  here  under  the  authority  of  the  king  of  Great  Britain.  It 
belongs  to  other  nations  as  well  as  to  our  own ;  and,  what 
foreigners  have  a  right  to  demand  from  it,  is  the  administration 
of  the  Law  of  Nations  simply,  and  exclusively  of  the  introduction 
of  principles  borrowed  from  our  own  municipal  jurisprudence." 

It  is  clear  that  an  English  statute  can  compel  a  judge  to  de- 
part from  these  principles ;  but  it  has  been  held  by  the  Privy 
Council  in  the  case  of  The  Zamora^  that  nothing  short  of  a 
statute  can  have  this  effect  That  case  in  effect  decides  that  an 
Order  in  Council  can  no  more  alter  an  established  rule  of  inter- 
national law,  than  a  similar  Order  could  alter  an  established  rule 
of  English  law ;  and  that  therefore  such  an  Order  must  be  dis- 
regarded by  a  Prize  Court* 

This  decision  settles  a  controversy  which  has  a  long  history, 
and  settles  it  in  a  manner  which  is  not  wholly  consonant  to  the 
current  of  previous  authority.  It  is  clear  that  in  the  sixteenth 
and  seventeenth  centuries  the  judges  of  the  court  of  Admiralty, 
exercising  this  jurisdiction,  were  very  much  under  the  thumb  of 
the  crown,  which  was  accustomed  to  issue  its  Orders  to  them  ;  * 
and  that  this  was  also  the  case  with  the  Vice-Admiralty  courts 
of  the  eighteenth  century.*  It  is  true  that  the  judges  some- 
times protested  against  these  Orders;  and  in  1672  Sir  Leoline 
Jenkins  hinted  at  resignation  if  the  Order  was  persisted  in.^  But 
it  seems  to  have  been  agreed  that  if  an  Order  could  be  justified 
by  a  treaty,  the  court  could  not  go  behind  it ;  •  and  it  was  prob- 
ably the  better  opinion  in  the  eighteenth  century  that,  even  if 
it  could  not  be  so  justified,  the  court  must  obey  it,  even  though 

1  [1916]  2  A.C.  77.  "  Ibid  at  pp.  90.94. 

>  A  letter  of  1593  from  Howard  to  Casar  directing  him  to  condemn  a  Spanish 
prize  to  the  captor,  though  she  was  not  captured  under  letters  of  marque,  Marsden, 
Law  and  Custom  of  the  Sea  (Navy  Records  Soc.)  i  281;  in  16 10  Nottingham 
wrote  to  Trevor,  one  of  the  judg^es  of  the  Admiralty,  directing  him  to  set  free 
Spanish  goods,  but  to  detain  Hainburg  goods  according  to  the  Order  of  the  Lord 
Treasurer,  ibid  i  380-381. 

^  See  a  letter  of  the  judge  of  the  Minorca  Vice-Admiralty  Court  to  the  Lords  of 
the  Admiralty  in  1746  stating  that  he  will  follow  their  Orders  in  condemning  ships, 
ibid  ii  323  ;  and  see  ibid  n.  i ;  for  a  similar  letter  of  Byng  to  the  same  court  see 

ibid  ii  345-34^- 

'  In  a  letter  he  wrote,  probablv  to  Williamson,  remonstrating  against  the  Prize 
rules  of  1672,  he  says,  **  Could  I  find  upon  my  own  search,  or  the  King's  Councell 
show  me  any  law  or  precedents  for  this  csise  of  subjects  and  friends,  I  should  with 
as  little  difficulty  as  any  man,  proceed  to  that  sentence.  However  I  shall  not  ondy 
with  perfect  submission,  but  with  unfeigned  satisfaction  too,  lay  down  my  charge 
at  his  Majestie^s  feet,  if  his  Majestic  shall  please  to  believe,  or  my  Lords  his  com- 
missioners to  determine,  that  my  so  doing  will  be  better  for  his  Majestie's  present 
service,"  ibid  ii  78-80. 

*  See  a  letter  of  1689  from  Hedges,  judge  of  the  Admiralty,  to  Nottingham  as 
to  an  Order  in  Council  directing  the  condemnation  of  Hamburg  ships,  ibid  ii  133 ; 
and  cf.  ibid  ii  59  n.  i,  from  which  it  is  clear  that  Jenkins  admitted  that  a  treaty 
might  alter  the  established  law,  and  that,  in  his  opinion,  the  interpretation  of  such 
treaties  belonged,  not  to  the  court,  but  to  the  Privy  Council. 
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obedience  might,  in  the  event  of  an  obviously  ill^al  Order,  expose 
the  country  to  reprisals.^ 

The  question  therefore  arises,  which  of  these  views  is  cor- 
rect? The  judgment  in  the  case  of  The  Zamora  is,  it  seems  to 
me,  correct  in  so  far  as  it  decides  that  an  Order  in  Council  which 
contravenes  a  statute  or  a  principle  of  international  law  which 
has  been  accepted  as  a  part  of  the  common  law,  must  be  disre- 
garded by  a  Prize  Court  But  I  doubt  very  much  whether  it  is 
correct  in  deciding  that  such  an  Order  can  be  disregarded  if  it 
contravenes  a  rule  of  international  law  which  has  not  been  in- 
corporated into  the  common  law.  That  there  are  many  such 
rules  the  case  of  Reg,  v.  Keyn^  shows;  and  it  is  because  the 
judgment  in  the  case  of  The  Zamora  neglects  this  distinction 
that  I  doubt  whether  it  is  historically  sound. 

As  a  matter  of  history  it  is  certainly  the  fact  that  from  the 
earliest  times  royal  proclamations,  Orders  in  Council,  and  treaties 
have  played  at  least  as  great  a  part  in  shaping  prize  law  as  the 
decisions  of  the  courts  or  statutes.*  As  a  matter  of  law  it  is 
obvious  that  the  ascertainment  of  the  contents  of  those  rules  of 
international  law  which  have  not  been  incorporated  with  the 
common  law  is  intimately  bound  up  with  the  prerogative  of  the 
crown  in  relation  to  foreign  affairs ;  and  in  this  department  the 
prerogative  of  the  crown  is  absolute,  except  in  so  far  as  it  is 
restricted  by  statute  or  the  rules  of  the  common  law.*  The 
principles  laid  down  in  the  case  of  The  ZatPiora  would  lead  to 
the  conclusion  that  no  act  of  the  prerogative,  such  as  the  con- 
clusion of  a  treaty,  could  change  a  rule  of  international  law ;  so 
that,  unless  a  distinction  be  drawn  (for  which  there  is  very  little 
authority)  *  between  the  exercise  of  the  prerogative  to  make  a 

^  Thus,  in  the  report  of  the  law  offices  in  1753  on  the  Silesian  loan,  the  follow- 
ing passage  seems  to  imply  that  the  crown  might  order  the  judges  to  give  a  sentence 
which  was  not  in  accordance  with  the  rules  of  international  law :  "  Whtre  the 
judges  are  left  free^  and  give  sentence  according  to  their  conscience,  though  it 
should  be  erroneous,  that  would  be  no  ground  for  reprisals,'*  Marsden,  Law  and 
Custom  of  the  Sea  ii  355 ;  thus  there  was  good  authoritv  for  Lord  StowelPs  dictum 
in  the  case  of  The  Pox  (i8ii)  x  Edw.  3x2-314  (overruled  by  The  Zamora  [19x6] 
2  A.C.  at  pp.  95-96)  that  an  Otder  in  Council,  though  contrary  to  international  law, 
bound  the  court.  It  should  be  noted  that  Lord  StowelI*s  ruling  in  the  case  of  The 
Mariat  cited  rx9i6]  2  A.C.  at  p.  95,  to  the  effect  that  the  court  must  be  guided  by 
international  law  is  not  inconsistent  with  this  dictum,  as  he  would  have  agreed  that 
this  was  always  the  case  if  no  Order  in  Council  had  intervened,  and  in  the  case  of 
The  Maria  he  was  thinking  of  such  a  case ;  similarly  in  the  case  of  The  Lucy  (X809) 
X  Edw.  122,  he  did  not  refuse  to  be  bound  by  an  Order  in  Council,  but  merely  decided 
that  it  did  not  in  the  circumstances  apply  to  the  case  before  the  court. 

•  (1877)  2  Ex.  Div.  63 ;  above  552.  »  Above  563  n.  9,  566. 

*  Thus,  for  instance,  the  crown  has  absolute  power  to  make  war  or  peace,  or  to 
make  a  treaty  which  does  not  alter  English  law  or  impose  a  charge  on  the  subject ; 
and  if  its  officers,  by  its  orders,  injure  a  foreigner  outside  the  jurisdiction  of  the 
English  courts,  this  is  an  act  of  state  for  which  no  legal  redress  can  be  got,  Buron 
V.  Denman  (1848)  2  Exch.  X67. 

*See  above  566  n.  5  and  6. 
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treaty,  and  the  exercise  of  the  prerogative  to  issue  an  Order  in 
Council  to  carry  out  the  treaty,  new  rules  of  international  law 
laid  down  by  a  treaty,  e.g.  the  rules  laid  down  in  the  Declaration 
of  Paris,  would  be  invalid  unless  sanctioned  by  the  legislature. 
As  a  matter  of  political  expediency  the  wisdom  of  the  decision  is 
more  than  doubtful  The  prize  jurisdiction  can  only  be  exercised 
in  time  of  war ;  and  in  time  of  war  the  discretion  of  the  execotire 
should  be  as  little  fettered  as  possible.^ 

However  this  may  be,  it  is  on  all  hands  admitted  that  it  is 
the  principles  of  international  law  which  form  the  basis  of  the 
law  administered  by  the  Prize  Court  Thus,  by  reason  of  its 
international  character,  the  prize  jurisdiction  of  the  Admiralty 
resembles  more  closely  than  the  ordinary  jurisdiction  of  the  court 
the  maritime  law  of  the  Middle  Ages  and  the  sixteendi  century. 

The  Absorption  of  the  Commercial  Side  of  the  Law  Merchant 

into  the  Common  Law 

With  the  increase  of  commerce  in  the  fourteenth  and  fifteenth 
centuries,  a  division  and  specialization  of  trades  and  industries 
b^;an  to  take  place.  The  large  trader  or  the  merchant  became 
entirely  distinct  from  the  small  trader  or  the  craftsman.  The 
old  Gild  Merchant,  which  embraced  all  the  traders  in  a  town, 
gave  place  to  separate  companies  of  merchants  on  the  one  side, 
and  to  separate  craft  gilds  on  the  other.* 

The  internal  trade  of  the  country  continued  to  be  regulated 
by  the  companies  of  merchants,  or  the  craft  gilds,  which  usually 
possessed  large  powers  over  trade,  and  sometimes  a  monopoly 
of  trade  in  their  own  town.^  It  was  strongly  felt  that  **  a  general 
liberty  of  trade  without  a  r^ulation  doth  more  hurt  than  good  ;  "  * 
and  throughout  the  eighteenth  century  there  are  cases  in  which 
the  courts  upheld  these  powers.*  They  were  finally  abolished 
by  the  Municipal  Corporations  Act  of  1835.* 

'  This  view  seems  to  have  been  taken  by  the  Commonwealth  judges,  when  they 
referred  a  case  to  CromwelPs  decision,  on  Uie  p;ronnd  that  the  matter  was  '*  of  so 
high  a  nature,  and  so  consequential  to  this  nation,  that  what  evil  might  arise  from 
a  public  judgment  in  these  cases  may  by  your  judgment  be  rectified,*'  S.P.  Dom. 
Suppl.  Interreg.  84,  Feb.  16  1623/4,  cited  Marsdra,  Law  and  Custom  of  the  Sea 
ii  Z24  n.  I. 

'  In  Edward  II.'s  reign  the  crafts  in  London  were  divided  into  the  two  classes 
of  officia  roercatoria  and  officia  manuoperalia,  Munimenta  Gildhallae  i  495 ;  but  the 
trade  of  London  was  so  extensive  that  it  was  in  advance  of  other  towns,  GroiM, 
Gild  Merchant  i  129. 

'Ibid  chaps,  vii  and  viii;  Newcastle  Merchant  Adventurers  (Surtees  Soc) 
i  xxxiii,  xxxiv,  xxxiv-xL 

*  Mayor  and  Commonalty  of  Colchester  v.  Goodwin  (1666)  Carter's  Rep.  1 14,  xao. 

*  Mayor  of  Winton  v.  Wilks  (1705)  2  Ld.  Raym.  1129,  Holt  considered  that  a 
power  to  restrain  persons  from  exercising  their  trade  was  bad ;  but  such  powers  were 
upheld  in  Bodwic  v.  Fennell  (1748)  i  WUs  233 ;  Wooley  v.  Idle  (1766)  4  Burr.  1951- 

'  5,  6  William  IV.  c.  76  §  14,  "  Whereas  in  divers  cities,  towns,  and  borough  a 
certain  custom  has  prevailed,  and  certain  bye-laws  have  been  made,  that  no  person 
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Though  the  old  organization  of  trade  h'ngered  on  till  the 
nineteenth  century,  the  internal  trade  of  the  country  had  in  the 
sixteenth  century  practically  ceased  to  be  ruled  by  a  special  law 
and  by  special  courts.  The  companies  of  merchants  and  the 
craft  gilds  possessed  no  jurisdiction  of  their  own.  Some  few 
courts  of  fairs  survived.  But  the  fairs  and  their  courts  were  de- 
cadent by  the  end  of  the  sixteenth  century.^  There  are  few 
entries  on  their  plea  rolls ;  *  and  the  courts  of  common  law 
rigidly  confined  their  jurisdiction  to  what  they  considered  to  be 
its  proper  sphere.*  Thus,  except  in  so  far  as  statutes  drew  a 
distinction  between  traders  and  others,*  the  traders'  or  the  mer- 
chants' dealings  were  not  treated  differently  from  those  of  any  other 
class  in  the  community.  They  were  governed  by  the  common  law 
and  generally  by  the  common  law  courts.  The  common  law  had 
borrowed  certain  rules  from  the  Law  Merchant  The  rules  that 
there  is  no  warranty  of  title  in  a  sale  of  goods,^  and  that,  under 
some  circumstances,  a  sale  in  market  overt  by  a  non-owner  will 
pass  the  property,*  probably  come  from  this  source.  The  mer- 
chant's view  of  the  efficacy  of  the  earnest  money  to  bind  the 
bargain  was  recognized  by  the  Statute  of  Frauds.^  By  the  end 
of  the  sixteenth  century  the  internal  trade  of  the  country  was 
r^ulated  by  a  common  law  thus  modified  and  not  by  a  separate 
Law  Merchant 

The  foreign  trade  of  the  country  continued  for  a  longer 
period  to  be  governed  by  a  separate  Law  Merchant.  In  France, 
Italy,  and  Germany  juristic  literature  and  mercantile  practice 
had  created  a  body  of  mercantile  law.^     During  the  sixteenth 

not  being  free  of  a  city,  town,  or  borough,  or  of  certain  gilds,  mysteries  or  trading 
companies  within  the  same  .  .  .  shall  keep  any  shop  or  place  for  putting  to  show 
or  sale  any  or  certain  wares  or  merchandise  by  way  of  retail  or  otherwise,  or  use 
any  or  certain  trades,  occupations,  mysteries,  or  handicrafts  for  hire,  gain,  or 
sale  within  the  same;  be  it  enacted  that  notwithstanding  any  such  custom  or 
bye-law,  every  person  in  any  borough  may  keep  any  shop  for  the  sale  of  all  lawful 
wares  and  merchandises  by  wholeMle  or  retail,  and  use  every  lawful  trade  .  .  . 
within  any  borough." 

*  "  The  increase  of  wealth,  bringing  a  permanent  and  continuous  local  demand 
for  commodities  together  with  the  improvement  of  transport  facilities  and  means  of 
communications,  due  largely  to  the  creation  or  repair  of  roads  in  the  eighteenth 
century,  diminished  the  importance  of  fairs  and  periodical  markets  and  tended  to  sap 
the  vitality  of  the  old  tribunals  of  justice  or  rendered  many  of  them  wholly  obsolete. 
Select  Cases  on  the  Law  Merchant  (S.S.)  i  xix. 

*Ibid 

*  Howel  V.  Johns  (1600)  i  Cro.  773 ;  Goodson  v.  Duffield  (1612)  Cro.  Jac.  313 ; 
cf.  Hall  V.  Pyndar  (1536),  D^er  132  b,  pi.  80,  and  the  cases  cited  in  the  margin. 

*  Instances  are  the  earlier  bsmkruptcy  Acts,  and  the  earlier  Acts  rendering  the 
real  estate  of  deceased  persons  liable  to  their  debts. 

'3  Co.  Rep.  22;  Morley  v.  Attenborough  (1849)  3  Ex.  at  p.  511,  p€r  Parke,  B. 
■  Coke,  Second  Instit.  713,  714. 

7CaruMercatoria(MunimenuGildhallae  ii  Pt  I.  205);  29  Charles  II.  c.  3  §  17; 
P.  and  M.  ii  206,  207. 
»  Bk.  iv  Pt  I.  c.  3. 
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and  seventeenth  centuries  this  mercantile  law  was  being  adapted 
to  the  use  of  Englishmen  by  writers  like  Malynes,  Bilarius, 
Molloy,  and  Beawes.  They  all  considered  the  merchant  as  a 
class  apart  and  subject  to  a  separate  law.^  '*  It  is  a  customaiy 
law,"  says  Malynes,'  "  approved  by  the  authority  of  all  kingdoms 
and  commonwealths,  and  not  a  law  established  by  the  sovereignty 
of  any  prince;''  and,  ''the  said  customary  law  of  merchants 
hath  a  peculiar  prerogative  above  all  other  customs,  for  that  the 
same  is  observed  in  all  places." '  "  That  commonwealth  of 
merchants,"  says  Davies,^  ''hath  always  had  a  peculiar  and 
proper  law  to  rule  and  govern  it;  this  law  is  called  the  Law 
Merchant  whereof  the  laws  of  all  nations  do  take  spedal  know- 
ledge." Davies,  however,  recognized  that  it  was  only  the  foreign 
trade  of  the  country  that  was  now  ruled  by  this  special  law. 
"  Merchandises  that  cross  the  seas  are  goods  of  another  nature, 
quality,  and  consideration  than  other  goods  and  chattels,  which 
are  possessed  within  the  realm,  and  do  not  cross  the  seas."  ^ 

It  is  clear  from  these  writers  that  specific  differences  between 
the  Law  Merchant  and  the  common  law  could  still  be  pointed 
out  There  was  no  survivorship  in  the  case  of  merchants  who 
were  joint  tenants.  Wager  of  law  was  unknown  among  them. 
Bills  of  exchange,  policies  of  assurance,  assignments  of  debts 
were  all  unknown  to  the  common  law.* 

But,  by  the  end  of  the  seventeenth  century,  this  Law  Mer- 
chant was  being  gradually  absorbed  into  the  general  legal  system 
of  the  country.  As  in  the  case  of  the  internal  trade,  so  in  the 
case  of  the  foreign  trade,  the  older  mercantile  courts  had  ceased 
to  exist.  Jurisdiction  was  therefore  assumed  by  the  ordinary 
courts  of  law  and  equity. 

We  have  seen  that  in  the  Middle  -A^es  the  courts  of  the 
Staple  were  the  chief  courts  which  regulated  the  dealings  of 
foreign  merchants.  Malynes  says,  "  our  staple  of  wools  is  now 
out  of  use,  and  staple  towns  are  all,  as  it  were,  incorporated 
into  London."  "^     It  is  clear  from  his  account  of  the  courts  which 

^  Smith,  Merc.  Law  (Ed.  xSgo)  Ixxx,  Ixxxi ;  in  the  East  India  Company  v. 
Sandys  (1684)  10  S.T.  at  pp.  523-525,  Jeffries,  C.J.,  drew  a  clear  distinction  between 
inland  and  foreign  trade. 

'  Lex  M ercatoria  Preface.  '  Lex  Mercatoria  3. 

*  The  Question  concerning  Impositions  (Ed.  1656)  10 ;  Davies  was  Attorney- 
General  for  Ireland  to  James  1. 

*  Ibid  II,  12,  citing  Y.B.  13  Ed.  IV.  pi.  9 ;  he  said  that  he  had  wondered  why 
there  were  so  few  cases  in  the  books  concerning  merchants — "  But  now  the  reason 
thereof  is  apparent,  for  the  common  law  of  the  land  doth  leave  these  cases  to  be 
ruled  by  another  law,  namely,  the  Law  Merchant,  which  is  a  branch  of  the  law  of 
nations,"  ibid  16,  17. 

*  Ibid  12-15 ;  Malynes  73-76 ;  East  India  Company  v.  Sandys  (1684)  to  S.T. 
at  p.  524. 

"^  Lex  Mercatoria  155. 
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then  administered  the  Law  Merchant  that  there  was  in  England, 
in  the  latter  part  of  the  seventeenth  century,  no  effective  court 
specially  set  apart  for  the  merchants.^  In  the  sixteenth  and 
earlier  seventeenth  centuries  the  Council  and  the  court  of 
Admiralty  had  supplied  the  place  of  such  a  court  But  the 
jurisdiction  of  the  Council  in  England  had  come  to  an  end  in 
1641  ;  and  we  have  seen  that  the  courts  of  common  law  had 
deprived  the  Admiralty  of  the  greater  part  of  its  jurisdiction 
over  mercantile  causes.  In  1 601  ^  a  court  had  been  established 
in  London  consisting  of  the  recorder,  two  doctors  of  the  civil 
law,  two  common  lawyers,  and  eight  "  grave  and  discreet " 
merchants,  to  hear  insurance  cases,  "  in  a  brief  and  summary 
course,  as  to  their  discretion  shall  seem  meet,  without  formalities 
of  pleadings  or  proceedings."  But  it  had  been  held,  in  1658, 
that  proceedings  before  this  court  were  no  bar  to  an  action  at 
law  ;  •  and  it  was  constantly  hampered  by  prohibitions.*  Mer- 
chants were  therefore  driven,  either  to  arbitration,*  or  to  the 
courts  of  law,  or,  in  matters  which  involved  the  taking  of  ac- 
counts, to  the  court  of  Chancery.*  Reported  cases  of  the  seven- 
teenth century  illustrate  the  effect  of  this  upon  the  Law  Merchant 
They  show  that  mercantile  law  was  ceasing  to  be  the  law  of  a 
class,  and  that  it  was  becoming  part  of  the  general  law  of  the 
land.  The  earlier  cases  upon  Bills  of  Exchange  treated  them 
as  ruled  by  special  customs,  applicable  only  to  merchants,  which 
it  was  necessary  to  prove. ^  In  1699  Treby,  CJ.,  said  that  Bills 
of  Exchange  at  first  extended  only  to  merchant  strangers 
trading  with  English  merchants ;  afterwards  to  inland  Bills  be- 
tween merchants  trading  with   one   another  in  England ;  and 

'  Lex  Mercatoria  Pt.  III.  chaps,  xiv-xx ;  see  Bk.  iv  Pt.  I.  c.  3  for  some  further 
reasons  why  no  such  courts  were  developed  in  England. 

'  43  Elizabeth  c  12 ;  reinacted  and  amended  13,  14  Charles  II.  c.  23. 

'Came  v.  Moye  2  Sid.  121. 

*  It  was  said  in  1787  that,  from  the  reign  of  Elizabeth  to  1765,  when  Lord 
Mansfield  became  Chief  Justice,  it  had  not  heard  sixty  cases  on  marine  insurance, 
Smith,  Merc.  Law,  Ixix. 

'Malynes,  Pt  III.  c.  xv;  cp.  Dasent  xxii  xxxiv ;  xxiii  xlvi;  9  William  III. 
c.  15  was  passed  to  facilitate  these  arbitrations ;  cp.  House  of  Lords  MSS.  1699-1702 

454. 

""  Merchants*  causes  are  properly  to  be  determined  by  the  Chancery,  and 

ought  to  be  done  with  great  expedition  ;  but  it  falleth  out  otherwise,  because  they 

are  by  commission  commonly  referred  to  merchants  to  make  report  of  the  state 

thereof  unto  the  Lord  Chancellor,"  Malynes  319 ;  there  was  an  affinity  between  the 

jus  gentium  of  the  merchants  and  English  equity,  as  there  was  between  the  Roman 

jus  gentium  and  jus  naturale,^#r  Buller,  J.,  Lickbarrow  v.  Mason  (1793)  2  T.R.  63  ; 

in  6  East  21  note  it  is  said  that  *'  the  right  of  stopping  in  transitu  is  founded 

wholly  on  equitable  principles  which  have  been  adopted  in  courts  of  law." 

^  In  Caste  v.  Taylor  (16x3)  Cro.  Jac.  306,  the  custom  of  the  merchants  is  fully 

set  out ;  similarly  in  Woodward   v.   Rowe  (1669)   2  Keb.  105 ;  in  Witherley  v. 

Sarsfield  (1689)  Shower  127,  Holt  said  that  the  act  of  drawing  a  bill  made  a  man  a 

trader  for  this  purpose ;  for  the  history  of  Bills  of  Exchange  see  Bk.  iv  Pt.  II.  c.  4. 
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lastly  to  all  persons  idiether  traders  or  not ;  and  that  tibcre 
now  no  need  to  all^e  and  prove  the  custom.^ 

The  process  was  assisted,  after  the  Revolution,  by  the  greater 
freedom  allowed  to  foreign  trade.  In  the  sixteenth  and  seven- 
teenth centuries  foreign  trade  was  in  the  hands  of  companies  in- 
corporated by  the  crown  with  exclusive  rights  to  trade.'  The 
validity  of  such  grants  was  upheld,  in  1684,  in  the  East  Imdia 
Company  v.  Sandys?  It  is  clear  that  sudi  an  organization  of 
^  trade  will  tend  to  the  settlement  of  disputes  by  the  arbitratioo 
of  the  governing  body  of  the  company.  But,  in  1693,  trade 
had  been  to  a  large  extent  freed  by  a  resolution  of  Pariiament, 
^  that  it  is  the  right  of  all  Englishmen  to  trade  to  the  East 
Indies,  or  any  part  of  the  world,  unless  prohilHted  by  Act  of 
Parliament"^  It  was  a  natural,  though  peiiiaps  an  indirect 
result,  of  die  Great  Rebellion  and  the  Revolution  that  the  ordin- 
ary courts  should  thus  absorb  jurisdiction  over  mercantile  cases 
The  fact  that  the  Law  Merchant  was  not  English  law,  but  jus 
gentium,  had  been  used  to  prove  that  the  crown  had  such  large 
powers  over  trade,  that  it  could  impose  impositions,  or  create 
a  monopoly.^  It  was  clear  that  the  Law  Merchant  must  be 
administered  in  the  ordinary  courts  of  law  or  equity  if  it  was  to 
be  made  to  harmonize  with  the  now  established  principles  of 
English  public  law. 

The  complete  incorporation  of  the  Law  Merchant  with  the 
common  law  was  not  effected  till  the  time  of  Lord  Mansfidd. 
Up  to  his  time  mercantile  business  had  been  divided  between 
the  courts  of  law  and  equity.  Little  prc^ess  had  been  made 
in  the  task  of  creating  a  body  of  systematic  principles.  Lord 
Mansfield  created  such  a  body  of  principles ;  *  and  this  entitles 
him  to  the  fame  of  being  *^  the  founder  of  the  commercial  law  of 

1  Bromwich  v.  Lloyd  2  Lot.  1582,  15S5 ;  q>.  Chahners,  Bills  of  Exchange,  xlv> 
xhrii,  as  to  the  result  of  this  upon  the  Engltfh  law  of  Bills  of  Exchange. 

'  Gross,  G£U1  Merchant  i  140- 156 ;  Hall,  Cnstoms  Revenue  i  50-54 ;  Bk.  nrPt.IL 

c.  4. 

<  10  S.T.  371 ;  cp.  Company  of  Merchant  Adventtuers  v.  Rcbow  (16S7)  3  Mod. 

126, 128. 

*  Newcastle  Merchant  Adventurers  (Surtees  Soc)  i  xli-xliv. 

'This  is  the  argmnent  of  Davies*  work  upon  impositions,  chap,  vi ;  ^  Foras- 
much as  the  general  law  of  nations  which  is  and  oogfat  to  be  law  in  aD  Kingdoms, 
and  the  Law  Merchant  which  is  alsoa  branch  of  that  law,  and  likewise  the  Impcnal 
or  Roman  law,  have  ever  been  admitted  by  the  kings  and  people  of  England  in 
canses  concerning  Merchants  and  Merchandise.  .  .  .  \\liy  should  not  this  qsestion 
of  Impositions  be  examined  and  decided  by  the  rules  of  those  lawF,  so  far  forth  as 
the  same  doth  concern  Merchants  or  Merchandises,  as  well  as  by  the  rales  of  oor 
Common  Law  of  England  ?  **  cp.  Bate's  Case  (1606)  2  S.T.  at  p.  389. 

*  '*  We  find  in  ^rut  v.  Prescott  that  Lord  Hardwicke  hinuelf  was  proceeding 
with  great  cantion,  not  establishing  any  general  principle,  but  decreeing  on  aQ  the 
circamstaiices  of  the  case  pat  together.  Before  that  period  we  find  that  in  courts 
of  law  all  the  evidence  in  mercantile  cases  was  thrown  together ;  they  were  left 
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this  country."  The  Law  Merchant  has  thus  ceased  to  be  a 
separate  body  of  law  administered  by  separate  courts:  "it  is 
neither  more  nor  less  than  the  usages  of  merchants  and  traders 
.  .  .  ratified  by  the  decisions  of  courts  of  law,  which,  upon  such 
usages  being  proved  before  them,  have  adopted  them  as  settled 
law."  ^ 

II.  The  Court  of  the  Constable  and  the  Marshal 

The  court  of  the  Constable  and  the  Marshal  was  concerned 
primarily  with  the  discipline  of  the  army,  and  matters  related 
thereto.  It  was  concerned  also  with  two  matters  which  were 
closely  connected  with  an  army  commanded  by  the  nobility  and 
their  relations — heraldry,  and  slanders  upon  men  of  noble  blood. 
The  first  of  these  two  branches  of  its  jurisdiction  is  by  far  the 
most  important;  but  the  second  has  had  a  longer  life,  and  a 
somewhat  different  history. 

(i)  The  discipline  of  the  army. 

At  all  periods  armies  need  to  be  governed  by  laws  other  than 
those  which  govern  the  rest  of  the  community.  These  laws  were 
administered  in  the  Middle  Ages  by  the  Constable  and  Marshal's 
court. 

"  Always,"  says  Hale,^  "  preparatory  to  an  actual  war,  the 
kings  of  the  realm,  by  advice  of  the  Constable  and  Marshal,  were 
used  to  compose  a  book  of  rules  and  orders  for  the  due  order 
and  discipline  of  their  officers  and  soldiers,  together  with  certain 
penalties  on  the  offenders ;  and  this  was  called  martial  law.  We 
have  extant  in  the  Black  Book  of  the  Admiralty  and  elsewhere 
several  examples  of  such  military  laws."  The  maintenance,  then, 
of  the  rules  to  be  observed  in  the  army  was  the  main  part  of  the 
jurisdiction  of  the  court ;  and  it  possessed  also  certain  other  allied 
branches  of  jurisdiction.  It  took  cognizance  of  all  contracts  re- 
lating to  "  deeds  of  arms,"  and  all  things  "  that  touch  war  within 

generally  to  a  jury,  and  they  produced  no  established  principle.  From  that  time 
we  all  know  the  great  study  has  been  to  find  some  certain  general  principles,  which 
shall  be  known  to  all  mankind,  not  only  to  rule  the  particiSar  case  then  under  con- 
sideration, but  to  serve  as  a  guide  for  the  future.  ...  I  should  be  very  sorry  to  find 
myself  under  a  necessity  of  differing  from  any  case  on  this  subject  which  has  been 
decided  by  Lord  Mansfield,  who  may  be  truly  said  to  be  the  founder  of  the  coin- 
mercial  law  of  this  country,"  p4r  Buller,  J.,  Lickbarrow  v.  Mason  (1793)  2  T.R.  at 

p-  73- 

1  Goodwin  v.  Robarts  (1875)  L.R.  10  Ex.  337,  346;  cp.  Brandao  v.  Barnett 

(1846)  12  CI.  and  Fin.  787 ;  Bechuanaland  Exploration  Company  v.  London  Trading 

Bank  [1898]  2  Q.B.  658 ;  Edelstcin  v.  Schuler  and  Co.  [1902]  2  K.B.  144, 154. 

*  History  of  the  Common  Law  42  ;  for  an  account  of  these  rules  see  Cockburn*s 

charge  to  the  Grand  Jury  in  Reg.  v.  Nelson  and  Brand,  Special  Report  89-91 ;  Black 

Book  of  the  Admiralty  (R.S.)  i  282-299,  453'473 ;  ^or  some  later  specimens  of  these 

commissions  see  Egerton  Papers  (C.S.)  243,  246. 
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the  realm,"  ^  Instances  of  such  matters  were  agreements  to  hire 
soldiers,  or  questions  of  prisoners  or  prize.*  It  would  seem  from 
the  case  of  The  Parson  of  Langar  v.  Conyngsby  in  1361  that 
error  lay  from  this  court  to  the  Council^ 

It  is  clear  from  statutes  of  Richard  11.  and  Henry  IV.'s  reign 
that  the  legislature  desired  to  prevent  the  court  from  encroach- 
ing upon  the  province  of  the  common  law.  A  statute  of  1384* 
enacted  that  pleas  concerning  the  common  law  should  not  for 
the  future  be  "  drawn  before  "  the  Constable  and  Marshal.  But 
this  enactment  left  it  uncertain  what  suits  properly  concerned  the 
common  law,  and  what  concerned  Constable  and  Marshal.  To 
solve  this  question  it  was  declared  in  1 389-1 390*  that,  "to  the 
Constable  it  pertaineth  to  have  cognizance  of  contracts  touching 
deeds  of  arms  and  of  war  out  of  the  realm,  and  also  of  things 
that  touch  war  within  the  realm,  which  cannot  be  determined  nor 
discussed  by  the  common  law,  with  other  usages  and  customs  to 
the  same  matters  pertaining."  It  was  further  provided  that 
every  plaintiff  in  the  Constable  and  Marshal's  court  should 
declare  his  clause  of  action  ;  and  that,  if  any  complained  that  the 
cause  of  action  was  not  there  cognizable,  he  should  be  able  to  get 
a  writ  of  Privy  Seal  to  stop  the  proceedings  of  the  court  till  the 
question  of  jurisdiction  had  been  determined.  In  1 399  •  it  was 
declared  that  criminal  appeals  for  matters  done  out  of  the  realm 
should  be  determined  in  the  Constable  and  Marshal's  court,  but 
that  appeals  for  matters  done  within  the  realm  should  be  tried 
at  common  law.  These  statutes  limited  the  jurisdiction  of  the 
court  in  much  the  same  way  as  contemporary  statutes  limited 
the  jurisdiction  of  the  court  of  Admiralty.''^  In  effect  their  result 
was  to  declare  that  over  matters  relating  to  war  done  outside  the 
realm  the  court  had  an  unlimited  jurisdiction,  civil  and  criminal ; ' 
but  that  within  the  realm  it  only  had  jurisdiction  over  alien 
enemies,^   in  matters   arising   out  of  some   past   war,  such   as 

1 13  Richard  II.  St.  z  c.  2 ;  Black  Book  of  the  Admiralty  i  281,  **  the  office  of 
the  Conestahle  and  Mareschalle  in  the  time  of  werre  is  to  punysh  all  manner  of  men 
that  hreken  the  statutes  ...  by  the  king  made  to  be  keped  in  the  oost."  .  .  .  They 
also  have  **knowleche  upon  aU  maner  crymes,  contracts,  pleets,  querelle,  trespas, 
injuries,  and  offenses  don  beyonde  the  see  in  tyme  of  werre  betwene  souldeour  and 
souldeour,  bytwene  merchaunts  .  .  .  and  artificers  necessary  to  the  oost." 

'  Knapp  149- 152  and  note,  citing  Hale's  MS.  treatise  on  the  prerogative. 

'  Select  Cases  before  the  Council  (S.S.)  47. 

*8  Richard  II.  c  5.  » 13  Richard  II.  St.  i  c  2. 

■  I  Henry  IV.  c  14 ;  cf.  R.P.  IV.  349-350  (8  Hy.  VI.  no.  vii)— a  petition  praying 
for  the  enforcement  of  this  statute ;  for  appeals  to  the  Council  under  this  statute 
and  the  statutes  of  Richard  II.'s  reign  see  Select  Cases  before  the  CouncU  (S.S.} 
Ixxxii-lxxxiu. 

'  Above  548. 

«See  Y.BB.  13  Hy.  IV.  Mich.  pL  10;  37  Hy.  VI.  Pasch.  pL  8;  Heaine, 
Curious  Discourses  (Ed.  1720)  259,  260 ;  Hale,  Common  Law  41  n.  d. 

•  Perkin  Warbeck's  Case,  cited  7  Co.  Rep.  6  b. 


DISCIPLINE  OF  ARMY  575 

prisoners  or  prize,  or  in  cases  where  a  war  was  actually  proceed- 
ing.^ Probably  these  limitations  were  more  or  less  strictly  ob- 
served until  the  reign  of  Edward  IV.  Thus  in  1 394  the  court 
held  that  it  had  no  jurisdiction  to  try  an  action  for  breach  of  con- 
tract made  outside  the  realm,  but  unconnected  with  any  military 
operations.*  Edward  IV.  extended  the  powers  of  the  court  with- 
out any  regard  for  these  statutory  limitations.  In  1462  and 
1467  the  court  was  empowered  to  try  all  cases  of  treason 
**  summarily  and  plainly  without  noise  and  show  of  judgment  on 
simple  inspection  of  fact"  * 

The  Tudors  did  not  attempt  to  use  the  court  in  this  fragrantly 
ill^al  manner ;  but  just  as  they  extended  the  jurisdiction  of  the 
court  of  Admiralty  without  much  r^;ard  for  earlier  statutes  or 
precedents,  so  they  extended  the  jurisdiction  of  the  court  of  the 
Constable  and  Marshal.  In  both  cases  they  made  use  of  the 
obscurity  of  the  law  to  assume  the  powers  which  they  considered 
to  be  necessary  for  the  welfare  of  the  state.  We  have  seen  that 
the  jurisdiction  of  the  court  within  the  realm  was  limited  ;  but  it 
was  within  the  realm  that  the  Tudors  required  its  assistance. 
At  a  time  when  there  was  no  standing  army  a  jurisdiction  over 
soldiers  was  capable  of  being  confused  with  a  jurisdiction  over 
all  citizens  liable  to  serve  as  soldiers.  On  the  principle  that 
prevention  is  better  than  cure  it  was  plausible  to  say  that  the 
jurisdiction  of  the  court  was  legal,  not  only  when  war  was 
actually  proceeding,  but  also  at  a  time  of  merely  apprehended 
disturbance.^ 

That  these  extensions  of  the  court's  jurisdiction  were  r^arded 
as  ill^al  we  can  see  from  a  case  of  Elizabeth's  reign  cited  by 
Camden.  The  queen  desired  to  proceed  by  martial  law  against 
a  fanatic  who  had  attacked  Sir  J.  Hawkins ;  but  she  was  told 
that  it  was  ill^al  to  proceed  *'  ex  jure  militari  sive  castrensi " 
unless  it  was  a  time  of  real  disturbance  ;  ^  and  Sir  Thomas  Smith 

^  Black  Book  of  the  Admiralty  i  281,  **  Yf  any  of  the  peraonnes  be  oone  [our 
own  sabject],  and  the  other  personne  be  a  straunger,  the  connestable  and  marea- 
challe  itudl  have  knowlech  in  the  said  matere  done  in  the  werre  beyonde  the  see,  and 
of  all  manere  dedet  of  armies  here  within  the  londe  doone  he  hath  congnoissaunce, 
and  of  the  offenses  doon  beyonde  the  see  he  hath  knowleche  of  here  in  the  londe ;  ** 
Knapp  I49-I52. 

*  Copyn  V.  Snoke»  Select  Pleas  of  the  Admiralty  (S.S.)  ii  lix. 

*  Maitland,  C.H.  266;  cp.  Harcourt,  Court  of  the  Lord  High  Steward  390-393. 

*  For  an  account  of  the  commissions  issued  to  the  Constable  in  accordance  with 
these  ideas  see  Forsyth,  Leading  Cases,  553'555,  and  Hallam,  C.H.  i  240-243  ;  for 
another  earlier  instance  in  1549  see  Wriothesley*s  Chronicle  (C.S.)  ii  15- x6,  18-19. 
It  may  be  noted  also  that  the  Lord-Lieutenants  were  given  power  in  case  of  emer- 
gency to  use  martial  law,  Prothero,  Documents  154 ;  for  the  Lord-Lieutenants  see 
Bk.  iv  Ft.  L  c  I. 

^Camden,  Annales  s.a.  1573  (cited  Prothero,  Documents,  etc.,  176). 
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was  of  the  same  opinion*^  But,  diough  ill^;al,  these  extensions 
of  the  court's  jurisdiction  did  not  excite  much  public  feeling 
during  the  Tudor  period 

Under  the  Stuarts  the  question  of  the  extent  and  limitations 
of  the  jurisdiction  of  the  court  was  raised  The  Petition  of  Right 
declared  that  these  extensions  of  die  court's  jurisdiction  were 
ill^al.'  It  therefore  condemned  the  view  that  the  court  had 
under  any  circumstances  jurisdiction  over  any  one  witiiin  the 
realm  in  time  of  peace.  It  should  be  noted  also  that  the 
question  what  was  a  time  of  peace  Mras  clearly  settled  It  was  a 
time  of  peace  if  the  central  courts  were  open,  and  the  sheriff 
could  execute  the  king's  writ'  The  Petition  of  Right  did  not 
however  deny  that  the  Constable  and  Marshal's  court  had  juris- 
diction over  soldiers  in  time  of  war.  It  was  a  declaratory  Act ;  * 
and  it  is  clear  from  the  exposition  of  contemporary  lawyers  that 
it  was  not  intended  to  abolish  its  legitimate  jurisdiction.^  No 
doubt  the  crown  lawyers  were  guilty  of  putting  a  very  strained 
construction  upon  the  Petition  of  Right  when  they  laid  it  down 
that,  as  the  Petition  was  merely  declaratory,  it  did  not  condemn 
the  recent  extensions  of  the  court's  jurisdictioa*  The  reasonable 
construction  of  the  Petition  was  that  it  was  exactly  these  ex- 
tensions which  it  did  condemn;  but  that  it  did  not  intend  to 
condemn  the  jurisdiction  admitted  to  belong  to  it  by  the  mediaeval 
statutes. 

The  Great  Rebellion  soon  showed  that  a  court  with  a  juris- 
diction limited  in  this  way  was  quite  useless  to  preserve  disdfdine 
in  a  modem  army.     The  Parliament  found  it  necessary  to  take 

*  Commonwealth,  Bk.  ii  c.  iv ;  q>.  Z2  Co.  Rep.  Z2,  13. 

'  The  Petition,  after  setting  oat  these  illegal  extensions  of  martial  law,  dedaret 
that  *'  such  commissions  as  aforesaid  .  .  .  and  all  other  of  a  like  nature,  are  wfaoUy 
and  directly  contrary  to  the  said  laws  and  statutes  of  this  your  realm.** 

*  '*  The  time  of  peace  is  when  the  courts  of  Westminster  are  open.**  **  If  the 
Chancery  and  courts  of  Westminster  be  shut  up  ...  it  is  time  of  war,  but  if  the 
courts  be  open  it  is  otherwise ;  yet  if  war  be  in  any  part  of  the  kingdom,  that  the 
sheriff  cannot  execute  the  Idng^s  writ  there  is  tempus  belli,**  Rushworth,  Pt.  n. 
vol.  ii  App.  79,  81,  citing  the  opinions  of  Coke  and  RoUe ;  see  also  Hale,  P.C.  i  344; 
Common  Law  43-43 ;  but  the  case  of  Marais  [1902]  A.C.  109  shows  that  the  oowts 
must  be  sitting  in  their  own  right  and  not  merely  as  licensees  of  the  mBitaiy 
authorities ;  this  is  a  necessary  development  of  the  common  law  doctrine  due  to 
the  change  in  the  character  of  modem  warfare. 

*Bk.  iv  Pt.  I.e.  6. 

*  Thus,  Lord  Conway  in  a  letter  to  Laud,  says,  **  My  lord  of  Northumberland 
did  write  to  me,  that  having  had  occasion  to  look  into  the  power  he  hath  to  give 
commissions,  the  lawyers  and  judges  are  all  of  opinion  that  martial  law  cannot  be 
executed  here  in  England,  but  white  an  enemy  is  really  near  to  an  army  of  the  kimg^t,*' 
Rushworth,  Pt.  II.  vol.  ii  X199 ;  similarly  Lenthall,  the  Speaker  of  the  Long  Parlia- 
ment, writing  in  the  nsune  of  the  Parliament,  assumes  that  martial  law  is  legal  if 
the  courts  are  not  open,  S.P.  Dom.  1641-1643,  13  cccdxxxi  36;  cl  L.Q.R.  xviii 
I30  n.  7 ;  for  a  tract  dealhig  with  this  topic  see  S.P.  Dom.  163 1- 1633,  344,  ccviii,  xiv. 

•The  Case  of  Ship  Money  (1637)  3  S.T.  at  p.  1234. 
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further  powers  for  the  discipline  of  their  troops.^  Codes  of  rules 
were  drawn  up  for  the  government  of  these  troops ;  ^  and  after 
the  Restoration  similar  codes  were  issued  by  Charles  II.  and 
James  II.'  Thus  the  code  of  1666  was  modelled  on  that  of  1642  ; 
and  similar  codes  were  drawn  up  in  1672  and  1686.  The  crown, 
it  is  true,  endeavoured  to  maintain  an  appearance  of  keeping 
within  the  letter  of  the  law.  In  1672  it  was  stated  that  the 
provisions  of  the  codes  drawn  up  in  that  year  were  only  to  be 
enforced  abroad  ;  and  in  1685,  after  the  suppression  of  Mon- 
mouth's rebellion,  Kirke  was  directed  to  send  soldiers  guilty  of 
serious  crimes  to  the  ordinary  courts  for  trial,  as  the  military 
code  was  only  in  force  during  the  actual  rebellion.^  Though 
some  attempt  was  thus  made  to  maintain  the  limitations  which 
the  law  placed  upon  the  martial  law  exercised  by  the  Constable 
and  Marshal's  court,  it  is  clear  that  the  military  jurisdiction  of 
that  court  was  obsolete.  This  jurisdiction  had  come  to  be 
exercised  by  the  officers  of  the  army ;  and  this  was  recognized 
in  an  Order  issued  by  James  II.  in  1687.^ 

But  though  these  codes  of  rules  and  the  courts  of  officers  who 
administered  them  were  obviously  necessary,  their  l^^lity  was 
more  than  doubtful.^  It  was  not  till  the  passing  of  the  first 
Mutiny  Act  in  1689^  that  the  military  law  and  the  courts  which 
administered  it  were  legalized.  Since  1689  jurisdiction  over  the 
army  has  passed  to  these  courts  martial  which  have  been  legalized 
and  extended  by  the  successive  Mutiny  Acts  of  the  eighteenth  and 
nineteenth  centuries.**  Thus  the  military  jurisdiction  of  the  court 
of  the  Constable  and  Marshal  ceased  to  exist  because  it  was  not 
needed ;  and,  together  with  its  military  jurisdiction,  all  memory 
of  its  jurisdiction  over  such  connected  matters  as  prisoners  of 
war  and  prize  disappeared  so  completely  that  even  Lord  Mans- 
field was  ignorant  of  it     In  the  case  of  Linda  v.  Rodney  *  he  said, 

'  See  Acts  and  Ordinances  of  the  Interregnum  i  37  (1643) ;  486  (1644) ;  675 
{1645) ;  715  (1645) ;  84a  (1646). 

*Clode,  Military  and  Martial  Law  10-12.  'Ibid  13-19. 

*  Clode,  Military  Forces  of  the  Crown  i  478. 

*  **  His  Majesty  has  been  pleased,  for  the  better  preventing  of  disorders,  and 
redressing  the  same,  to  appoint  a  Council  or  General  Court  Martial,  consisting  of 
the  General  Officers,  and  other  Officers  of  the  army,  who  are  appointed  to  meet  at 
the  Horse  Guards  every  Friday  morning,  for  hearing  and  examining  all  complaints 
that  shall  be  brought  before  them  upon  any  difference  between  any  persons  in  his 
Majesty's  pay,  and  the  punishing  all  misdemeanours  of  officers  and  soldiers ;  as  also 
to  hear  and  detennine  sdl  petitions  or  complaints  that  shall  be  brought  before  them 
by  any  oUier  person,  not  being  in  his  Majesty's  pay,  against  any  officer  or  soldier," 
Bramston,  Autobiography  (C.S.)  306. 

«  Bk.  iv  Pt  I.  c.  6.  ^  I  William  and  Mary  c.  5. 

'  See  L.Q.R.  xviii  zai-i23. 

*  (1783)  2  Doug],  at  p.  6z^ ;  it  may  be  noted  that  the  court  of  Admiralty  in  the 
sixteenth  century  assumed  jurisdiction  over  booty  captured  on  shore  in  foreign  lands, 
£.H.R.  xxiv  696. 

VOL.  I.— 37 
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'<  As  to  plunder  or  booty  in  a  mere  continental  land  war  ...  it 
has  never  been  important  enough  to  give  rise  to  any  question 
about  it  There  is  no  instance  in  history  or  law,  ancient  or 
modem,  of  any  question  before  any  legal  judicature  ever  having 
existed, about  it  in  this  kingdom."  But  we  have  seen  that  in 
the  Middle  ^es  this  was  one  of  the  branches  of  the  military 
jurisdiction  of  the  court  of  the  Constable  and  Marshal^ 

But,  though  the  military  jurisdiction  of  the  court  has  ceased 
to  exist,  the  limitations  placed  upon  it  by  the  Petition  of  Right, 
and  the  subsequent  development  of  courts  martial  exercising 
jurisdiction  over  the  soldiers  of  the  crown,  have  had  a  very 
permanent  constitutional  result.  Their  joint  effect  has  been  to 
vest  jurisdiction  over  civilians  in  times  of  riot  and  rebellion  in  the 
ordinary  courts  of  common  law,  and  not  in  military  courts. 
Civilians  are  even  then  governed  by  the  rules  and  processes  of 
the  common  law,  and  not  by  the  rules  and  processes  applicable 
to  the  soldier.  At  such  times  the  common  law  lays  it  down  that 
the  right  and  the  duty  of  the  ordinary  citizen  is  to  protect  life 
and  prevent  crime  *'by  the  immediate  application  of  any  amount 
of  force  which,  under  the  circumstances,  may  be  necessary";' 
and,  till  in  1906  the  Trade  Disputes  Act  weakened  the  suprem- 
acy of  the  common  law  over  some  of  the  disputes  most  likely  to 
lead  to  disorder,  its  rules  had  generally  been  found  to  be  sufficient' 
Just  as  the  victory  of  the  common  law  courts  over  the  Admiralty 
left  them  free  to  develop  mercantile  law  upon  their  own  lines, 
just  as  their  victory  over  the  Council  stopped  the  growdi  of  any 
system  of  administrative  law,  so  their  victory  over  the  Constabk 
and  Marshal's  court  has  left  the  case  of  riot  or  rebellion  to  the 
common  law,  and  has  caused  the  **  state  of  siq^"^  to  be  practi- 
cally  unknown  in  England. 

(2)  Heraldry  and  slanders  upon  men  of  noble  blood. 

Heraldic  cases  formed  a  very  ancient  branch  of  the  jurisdic- 
tion of  the  court ;  ^  and  so  necessary  did  this  heraldic  jurisdiction 
appear  that,  when  the  court  ceased  to  sit  after  the  summoning 
of  the  Long  Parliament,  provision  was  made  in  1645-1646  for 
the  exercise  of  this  branch  of  its  jurisdictioa*     After  the  Restora- 

^  Above  574. 

^  The  charge  of  Cockburn,  C.J.,  to  the  Grand  Jnry,  Reg.  v.  Ndsoa  and  Brand 
85. 

'  For  a  summary  of  the  later  history  of  MUitary  and  Martxal  Law  see  L.Q.R. 
xviii  z  19-132 ;  obviously  they  are  not  sufficient  in  a  national  crisis  such  as  the  Great 
War  of  1914-19x8  and  require  to  be  supplemented  by  Defence  of  the  Realm  Acts. 

*  Dicey,  Law  of  the  Constitution  (7th  Ed.)  287-290. 

'Rushwc^th,  Pt.  IL  vol.  ii  X054-I05^;  c£  Olctti  v.  DomnHle  (1695)  Shower 
P.C.  58 ;  as  other  courts  assumed  jurisdiction  over  their  own  officials,  so  it  aaaumed 
jurisdiction  over  the  heralds,  see  S.P.  Dom.  16x9-1623,  321  cxxiy  27. 

*  Acts  and  Ordinances  of  the  Interregnum  i  838, 
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tion  and  even  after  the  Revolution,  it  still  continued  to  exercise 
it.  In  1668  it  seems  to  have  been  thought  that  this  branch  of 
the  jurisdiction  of  the  court  might  be  used  to  provide  an  alterna- 
tive to  the  prevalent  habit  of  duelling.  A  bill  introduced  into 
the  House  of  Lords  in  that  year^  recited  that,  among  other 
things,  *'the  contending  about  place  and  precedency,  and  usurpa- 
tions of  arms  and  other  ensigns  of  honour,''  often  occasion  duels  ; 
and  proceeded  to  give  the  Earl  Marshal  and  other  commissioners 
power  to  determine  such  questions,  and  to  penalize  persons  who 
sent  accepted  or  carried  challenges,  or  who  took  part  in  duels. 
The  bill,  though  supported  by  the  king  and  the  Duke  of  York, 
was  dropped ;  and  thus  a  chance  of  giving  to  the  Marshal  a  really 
useful  jurisdiction  disappeared.  But  the  Marshal  still  continued 
to  exercise  his  jurisdiction  in  matters  of  heraldry.  In  1699  ^  and 
1 700 '  Lutterell  reports  proceedings  of  this  kind  in  the  Marshal's 
court.  But  the  decision  in  the  case  of  Oldis  v.  Dontnille  in  1695  * 
that  a  writ  of  prohibition  could  be  issued  against  the  court,  left 
it  at  the  mercy  of  the  common  law  courts ;  and  when,  in  the  case 
of  Chambers  v.  Jennings  in  1 702,*  the  court  of  Queen's  Bench  held, 
contrary  to  an  opinion  expressed  by  the  Council  in  1622,*  that 
the  court  was  not  properly  constituted  in  the  absence  of  the 
Constable,  it  is  clear  that  the  end  had  come.^  Sir  H.  Blounfs 
Case  in  1737*  is  the  last  reported  case  in  which  it  exercised 
jurisdiction ;  and  in  Blackstone's  time  its  jurisdiction  had  fallen  L- 
into  *•  contempt  and  disuse."  •  The  powers  formerly  exercised 
by  the  court  were  left  to  the  heralds  "  who  consider  it  only  as  a 
matter  of  lucre  and  not  of  justice  ;  whereby  such  falsity  and  con- 
fusion have  crept  into  their  records  .  .  .  that,  though  formerly 
some  credit  has  been  paid  to  their  testimony,  now  even  their 
common  seal  will  not  be  received  in  evidence  in  any  court  of 

1  Hist.  MSS.  Com.  Eighth  Rep.  App.  Pt.  I.  laa  no.  i68. 

'  **  Saturday  x6  Sept, — Yesterday  in  the  afternoon  the  court  of  honour  sat,  the 
Duke  of  Norfolk  being  present,  assisted  by  Dr.  Oxenden,  etc.,  where  Sir  John  Sweet- 
apple  paid  for  his  coat  of  arms ;  Sir  Jonathan  Jennings  obtained  leave  to  prosecute 
a  gentleman  that  took  his  coat  of  arms ;  Mr.  Whitrow  of  Devonshire  was  ordered 
to  put  in  bail  to  try  the  taking  of  a  coat  of  arms  that  did  not  belong  to  him,  and 
several  motions  were  made,*^  Diary  iv  560-561. 

*  Ibid  687. 

4  Shower,  P.C.  58;  c£  Hist.  MSS.  Com.  Thirteenth  Rep.  App.  Pt.  V.  347  no. 
46 ;  House  of  Lords  MSS.  (1695-1697),  154  no.  995. 
•7  Mod.  125. 

*  S.P.  Dom.  16x9-1623,  436,  czxxii  83 ;  for  Charles  I.*8  reference  of  this  question 
to  the  Council  see  ibid  4x2,  cxxxi  72. 

^  It  may  be  noted  that  the  court  tiiought  that  there  might  be  more  ground  for 
saying  that  the  Marshal  alone  could  hoUl  a  court  for  the  trial  of  heraldry  cases, 
thouf^  it  was  clear  that  it  could  not  try  cases  oi  words  spoken  against  men  of 
honour,  7  Mod.  at  p.  128 ;  but  Holt*s  reasoning,  ibid  127-X28,  applied  to  all  branches 
of  the  jurisdiction  of  the  court. 

■  I  Atk.  296.  •  Comm.  iii  105. 
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justice  in  the  kingdom."  ^  Modem  historians  have  abundantly 
justified  the  perspicacity  of  the  courts  in  refusing  this  evidence. 
It  is  probable  tiiat  the  downfall  of  die  court  was  very  largdy 
caused  by  die  way  in  which  it  used  its  jurisdiction  to  redress 
slanders  upon  men  of  honour.  It  was  a  reo^nized '  and  on- 
popular'  branch  of  its  jurisdiction  in  the  Biiddle  Ages  and 
later ;  it  is  clear  that  it  was  exercised  very  oppressively  in  die 
earlier  part  of  the  seventeenth  century  ;^  and  it  was  diis  kind  of 
oppression  which  was  the  gravamen  of  Clarendon's  attack  upon 
the  court  in  the  Long  Parliament^  It  was  largely  for  this 
reason  that  the  Long  Pariiament  voted  that  die  court  was  a 
grievance.*  But  it  apparendy  continued  to  exercise  this  jurisdic- 
don  after  the  Restoration ;  and  it  is  worthy  of  note  that  the  case 
of  Chambers  v.  Jennings  ^  which,  as  we  have  seen,^  was  filial  to 
the  existence  of  the  court,  was  a  case  of  this  nature. 

III.  The  Ecclesiastical  Courts 

These  courts  have  had  a  longer  history  than  the  courts  of 
common  law  or  equity  ;  and  at  all  periods  in  their  history  the  pre- 
vailing views  held  as  to  the  relations  betweenChurch  and  State  have 
influenced  both  their  relations  to  the  English  judicial  system,  and 
the  character  of  the  law  which  they  have  administered.  There- 
fore to  understand  the  history  of  these  courts  it  is  necessary  to 
say  something  by  way  of  introduction  as  to  the  relations  between 
Church  and  State  in  England  at  different  periods.  It  will  dien 
be  possible  to  treat  of  the  courts  themselves,  and  of  their  juris- 
diction. 

The  Relations  between  Church  and  State 

This  subject  falls  naturally  and  chronologically  into  two 
divisions — the  Pre-reformation,  and  the  Post-reformation  periods. 

(i)  The  Pre-reformation  period. 

During  the  whole  of  the  mediaeval  period  the  relations  be- 

1  Comm.  iii  105 ;  Blackstone  lamented  the  disnae  of  the  heralds*  visttatkxttwfaicfa 
supplied  evidence  of  marriages  and  descents  which  was  nsefol  in  litigation  as  to 
the  titles  to  estates ;  it  may  be  noted  that  in  1678  a  hill  to  register  th^  events  in 
the  heralds*  office  failed  to  pass.  Hist.  MSS.  Com.  Ninth  Rep.  1x8,  no.  5g5. 

«  See  V.B.  36  Hy.  VI.  Pasch.  pi.  8  (p.  20)  ftr  Prisot,  C.J, 

»  R.P.  ui  420  (i  Hy.  IV.  no.  44). 

^  For  an  instance  see  S.P.  Dom.  1637,  569-570,  ccclxxi  61. 

*  Life  of  Clarendon  (Ed.  1842)  934 ;  be  told  the  House  of  Commons  of  the  ex- 
trayagant  proceeding  of  the  court  since  the  bust  Parliament,  '*and  that  more 
damages  had  been  given  there  for  contumelious  and  reproachful  words  of  which  the 
law  took  no  notice,  in  two  days,  than  had  been  nven  by  all  the  juries  in  sU  the 
courts  in  Westminster  Hall,  in  the  whole  term,**  ibid  935. 

*  Rushworth,  Pt.  II.  vol.  ii  1056. 

'  (1702)  7  Mod.  125.  "Above  579. 
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tween  Church  and  State  were  dominated  by  the  theory  of  the 
survival  of  the  Roman  Empire.  Of  this  theory  and  its  effects 
upon  English  legal  history  I  shall  have  something  more  to  say  in 
later  books  of  this  history.^  Here  it  will  be  sufficient  to  say  that, 
from  the  date  of  the  establishment  of  the  Holy  Roman  Empire 
by  the  coronation  of  Charles  the  Great  by  Leo  III.  in  800, 
Western  Europe  believed  that  there  was  still  a  Roman  emperor 
who  ruled  the  world  in  matters  temporal,  just  as  there  was  a 
Pope  who  ruled  the  world  in  matters  spiritual.  In  the  dark  days 
of  the  ninth  century,  which  followed  upon  the  death  of  Charles 
the  Great,  it  almost  seemed  that  this  theory  was  on  the  point  of 
extinction.*  But  it  was  never  forgotten  ;  and  it  was  revived  by 
the  great  Gemuin  emperors  of  the  tenth  century.  They  restored 
the  papacy  ;  and,  in  the  eleventh  century,  the  revival  of  the  study 
of  the  civil  law  and  the  growth  of  the  canon  law  made  it  a  living 
political  and  religious  force,  which  dominated  the  political  and 
religious  ideas  of  Western  Europe  till  the  Renaissance  and  the 
Reformation  of  the  sixteenth  century.* 

On  its  temporal  side  this  theory  had  never  been  much  more 
than  a  theory ;  and  it  tended  to  become  less  and  less  in  accord 
with  the  political  facts  of  Western  Europe,  as  the  modem  territorial 
state  grew  to  maturity.  At  the  same  time  the  claim  made  from 
time  to  time  by  some  of  the  kings  of  these  states  that  they  were 
emperors  within  their  realms,  testifies  to  the  long  life  of  the  theory 
that  the  emperor  was  the  highest  of  temporal  potentates.''  But 
on  its  spiritual  side  it  did  correspond  with  the  political  and 
ecclesiastical  facts  of  the  Middle  Ages.  The  claim  of  the  Pope  to 
be  the  head  of  a  universal  church  was,  in  the  Middle  Ages,  far 
less  a  mere  theory  than  the  parallel  claim  of  the  emperor  to  be 
head  of  a  universal  state.  In  fact,  during  the  eleventh  and 
twelfth  centuries,  the  dominion  of  the  papacy  had  been  consoli- 
dated by  a  series  of  able  Popes — pre-eminent  amongst  whom 
were  Gregory  VII.  (1073-1080),  and  Innocent  III.  (1198-1216). 
That  dominion  was  maintained  and  enforced  by  the  rules  of  the 

'  Vol.  ii  Bk.  iii  c  x. 

s  VoL  it  Bk.  ii  Introd. ;  Bk.  iii  Introd. 

» Ibid  Bk.  iii  c.  i ;  Bk.  iv  Pt.  I  c.  i. 

^Thu8  in  the  preamble  to  the  statute  of  appeals,  24  Henry  VIII.  c.  12,  Henry 
VIII.  asserts  that,  **  by  divers  sundrie  olde  autentike  histories  and  cronicles  it  is 
manifestly  declared  and  expressed  that  this  realme  of  England  is  an  impire."  So 
in  an  Arr6t  of  the  Parlement  of  Paris  in  Z417  (cited  in  the  report  of  the  Ecclesiastical 
Commission  1883, 171)  it  is  said,  '*  Le  Roi  notre  Sire  est  Empereur  en  son  Royaume, 
non  tenant  d'aucun  que  de  Dieu,  et  non  resortissant  i  quelque  personne  ou  Seigneur 
que  ce  soit :  et  comme  Roi  et  Empereur  peut  faire  Loix  en  son  Royaume,  contre 
lesquels  nul  de  son  Royaume  peut  venir,  direct*  nee  indirecte,^  et  m6mement  par  voye 
d*appel  sur  peine  de  Leze-Majestie ;  *'  cf.  Figgis,  Divine  Right  of  Kings  (ist  Ed.) 
42-43. 
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canon  law  which  was  accepted  as  the  ''  jus  commune "  of  the 
church  throughout  Western  Europe.^ 

In  England,  as  in  other  countries  in  Western  Europe,  the 
supremacy  of  the  Pope  and  the  binding  force  of  the  canon  law 
were  fully  recognized.^  It  is  not  therefore  surprising  to  find  that 
there  are  no  great  English  writers  upon  the  ecclesiastical  law. 
The  larger  litigation  went  to  Rome,  and  foreign  canonists  were 
usually  employed^  If  Englishmen  were  employed  they  were 
obliged  to  spend  a  lai^e  part  of  their  time  at  Rome ;  ^  and 
foreign  books  were  the  best  authorities  upon  a  foreign  system  of 
law.  From  1239  when  William  of  Drogheda  wrote  his  book 
about  the  procedure  of  the  ecclesiastical  courts,^  to  John  of 
Ayton,^  who  wrote  on  the  l^atine  constitutions  between  1333 
and  1348,  we  hear  of  no  books  written  by  English  canonists. 
William  of  Lyndwood,^  who  finished  his  commentaries  upon  the 
provincial  constitutions  of  the  Archbishops  of  Canterbury  in 
1430,  is  still  one  of  the  leading  English  authorities  on  the  canon 
law  ;  and,  as  Maitland  points  out,  the  provincial  constitutions  on 
which  he  commented  contain  little  that  is  new,"  and  "  are  only 
a  brief  appendix  to  the  common  law  of  the  universal  church," ' 
Lyndwood  himself  regards  them  as  a  supplement  merely  to 
that  law  which  was  founded  upon  the  decretals  of  the  Pope — a 

^  For  some  account  of  the  canon  law  see  vol.  ii  Bk.  iii  c.  i ;  and  cf.  voL  iv  Bk.  iv 
Pt.  I.  c.  I ;  here  it  will  be  sufficient  to  say  that  the  Corpus  Juris  Canonid  is  made 
up  of  the  following  parts :  (i)  The  Decretum  Gratiani,  which  comprehended  the 
papal  legislation  down  to  11 39 ;  (2)  The  five  books  of  the  Decretals  c^  Gregory  IX« 
(1234) ;  (3)  The  Liber  Sextus  of  Boniface  VIII.  (1298) ;  (4)  The  Clementines  (13x3) ; 
(5)  The  Extravagantes,  i.e.  the  more  important  of  the  later  decretals ;  the  professors 
of  the  canon  law  added  many  explanatory  glosses  upon  all  parts  of  the  canon  law ; 

generally  one  gloss  was  accepted  as  the  most  important  and  was  known  as  the 
rlossa  Ordinaria. 

^  This  may  be  said  to  have  been  proved  by  Maitland  in  his  book  on  the  Canon 
Law  in  the  Church  of  England,  as  against  the  views  of  Stubbs,  contained  in  the  re> 
port  of  the  Ecclesiastical  Courts  Commission  1883  App.  21-51,  and  in  his  Lectures 
on  Mediaeval  and  Modem  History;  there  has  been  some  criticism  of  Maitland's 
views ;  but  Mr.  H.  W.  C.  Davis,  in  a  valuable  paper  read  before  the  Historical  Con- 

fess  Z913,  and  printed  in  Sonderabdruck  aus  der  Zeitschrift  der  Savigny-Stiftung  far 
echtsgeschichte  346,  says  very  truly  that  "  it  is  improbable  that  future  research  will 
invalidate  the  positive  conclusions  of  Maitland." 
'  P.  and  M.  i  193  ;  below  583. 

*  The  life  of  Adam  of  Murimuth  (see  his  Chronicles  (R.S.)  x,  xi)  illustrates  this. 
In  1311  he  was  at  Rome,  appearing  for  the  University  of  Oxford  against  the  Black 
Friars ;  in  13 12  he  went  to  Avignon  as  counsel  for  Archbishop  Winchelsey ;  in  X3X4 
he  was  one  of  the  king's  envoys  to  the  papal  court  on  behalf  of  John  de  Sandale, 
the  king's  nominee  to  the  deanery  of  St.  Paul's ;  in  1316  and  13x7  he  was  still  there, 
acting  for  the  king ;  in  13x9  he  was  at  Avignon  to  get  the  Popes  consent  to  a  grant 
made  by  the  clergy  to  the  king ;  in  1333  he  was  again  at  Avignon. 

»  Vol.  ii  Bk.  iii  c.  3. 

'  Diet.  Nat.  Biog.  sub.  voc.  Acton ;  Maitland.  Canon  Law  6-8.  His  treatise  is 
printed  with  that  of  Lyndwood  in  the  edition  of  Lyndwood's  Provinciale  published 
at  Oxford  in  1679.    His  name  is  spelt  variously — Athon,  Acton,  Eaton,  Ayton. 

^  For  Lyndwood  see  Maitland,  Canon  Law  4-6. 

•  Canon  Law  37. 
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sovereign  legislator  whose  authority  it  was  heresy  to  question.^ 
It  follows  that  they  were  valid  only  in  so  far  as  they  interpreted 
or  enforced  this  papal  legislation.^  As  we  might  expect,  the  tone 
of  these  commentaries  upon  the  provincial  constitutions  '*  implies 
the  existence  of  a  circle  of  English  readers  who  are  always  look- 
ing to  the  mainland  for  new  commentaries  on  the  Decretals,  the 
Sext,  and  the  Clementines,  and  who  would  be  ashamed  if  they 
fell  behind  their  foreign  colleagues  in  the  conventional  art  of 
citation."  * 

The  canon  law  recc^nized  the  Pope  not  only  as  the  supreme 
legislator,  but  also  as  supreme  judge  of  the  church ;  and,  as  judge, 
he  possessed  not  merely  appellate,  but  also  original  jurisdiction. 
He  could  be  called  in  by  a  litigant  at  any  stage  in  the  suit ;  and 
not  merely  the  judgments  he  pronounced,  but  also  any  dicta  he 
might  be  inclined  to  express,  had  the  force  of  law.^  He  could 
delegate  his  powers  to  l^^ates  a  latere^  who,  by  virtue  of  their 
commission,  superseded  all  the  ordinary  courts.  **The  metro- 
politan must  plead  as  plaintiff  before  the  suffragan,  the  superior 
before  the  inferior,  if  ib^prtnceps  will  have  it  so."*  In  fact  the 
Pope  could,  and  did  to  a  large  extent,  make  himself  the  '*  Uni- 
versal Ordinary."  He  has,  says  Bracton,^  ordinary  jurisdiction 
over  all  in  things  spiritual,  as  the  king  has  ordinary  jurisdiction 
over  all  in  his  realm  in  things  temporal.  It  is  clear  from  books 
of  practice  on  the  canon  law  that,  whenever  any  considerable  sum 
was  at  stake  in  an  action,  the  usual  course  was  to  *'  impetrate " 
an  original  writ  from  Rome  nominating  papal  delegates  to  hear 
the  case.^  In  the  thirteenth  century  the  number  of  English  cases 
which  came  before  the  Pope  was  larger  than  that  from  any  other 
country  in  Europe.^  The  methods  by  which,  as  we  shall  see, 
the  Archbishop  of  Canterbury  attracted  much  of  the  business  of 
the  ordinary  courts  to  his  provincial  courts,  were  probably  sug- 
gested by  the  practice  of  the  Roman  Curia.^ 

Such,  then,  was  the  system  of  the  canon  law,  in  force  in 
England  and  in  all  the  other  countries  of  Western  Europe.  But 
the  church  and  its  law  must  necessarily  exercise  its  activity  within 

1  The  test  exacted  of  persons  suspected  of  Lollardy  was  subscription  to  the 
Decretum,  the  Decretals,  the  Sext,  and  the  Clementines,  MaiUand,  Canon  Law  46. 

'  Ibid  16-42.  *  Ibid  8.  *  Ibid  103-X05,  130.  '  Ibid  129. 

'" Imprimis  sicut  dominus  papain  spiritualibus  super  omnibus  habeat  ordin- 
ariam  jurisdictionem,  ita  habet  rex  in  regno  suo  ordinariam  in  temporalibus,  et  pares 
non  habet  neque  superiores ;  et  sunt  qui  sub  eis  ordinariam  habent  in  muHis,  sea  non 
ita  meram  sicut  papa  vel  rex/'  f.  412,  cited  ibid  106  n.  z. 

^Maitlsmd,  Canon  Law  X08-115;  this  is  clear  from  William  of  Drogheda's 
Summa  (1239)  dealing  with  procedure  in  ecclesiastical  cases,  vol.  ii  Bk.  iii  c.  3. 

*  Ibid  122, 123 ;  for  the  way  in  which  the  canon  law  was  studied  in  England, 
and  the  chances  of  preferment  which  a  knowledge  of  it  offered,  see  vol.  iv  ok.  iv 
Pt.  I.  c.  I. 

*  Maitland,  Canon  Law  xx6-i20. 
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a  state;  and,  whatever  extreme  churchmen  might  contend  for, 
it  was  impossible  that  all  ecclesiastical  persons  should  live  ex- 
empt from  all  temporal  jurisdiction.  Moreover,  the  canon  law 
attempted  to  exercise  a  wide  control  over  the  laymen  pro  sabiU 
aninuB,  As  the  state  grew  into  conscious  life  it  was  inevitable 
that  occasions  for  disputes  between  the  temporal  and  spiritual 
powers  should  arise.  Two  systems  of  courts  exercising  two 
systems  of  law  cannot  long  co-exist  in  a  rapidly  prc^ressive  state 
without  disputes  as  to  the  limits  of  their  respective  authority. 
Within  a  certain  sfdiere  each  was  supreme.  But  there  was  always 
a  debatable  land  over  which  neither  party  was  completely 
sovereiga 

The  precocious  growth  of  the  state  in  England  brought  this 
necessary  antagonism  between  the  claims  of  Church  and  State 
into  prominence  at  a  comparatively  early  period.  The  contro- 
versy about  investitures  was  settled  in  England  in  1106;  but  it 
was  not  till  11 22  that  a  similar  controversy  in  Germany  was 
ended  by  a  similar  compromise.  In  the  royal  writ  of  prohibition 
the  royal  courts  had  a  weapon  of  predsion  which  in  the  end 
secured  for  them  the  jurisdiction  which  they  claimed.  All 
questions  touching  lay  fee,  all  questions  concerning  advowsons^ 
adl  criminal  cases,  save  cases  of  felony  where  a  clerk  was  the 
culprit,  all  cases  of  contract  and  tort,  were  gradually  drawn  into 
the  royal  courts ;  and  they  were  drawn  into  the  royal  courts  in 
spite  of  the  protests  of  churchmen.  It  is  true  that  churchmen 
sitting  as  royal  justices  helped  to  secure  the  victory  of  the  com- 
mon law ;  but  it  is  clear  that  the  canon  law  and  the  churchmen 
qua  churchmen  must  have  r^arded  this  assumption  of  jurisdiction 
by  the  state  as  an  encroachment.^  Even  this  link  between  the 
courts  of  the  state  and  those  of  the  church  was  broken,  when, 
from  the  end  of  the  thirteenth  century  onwards,  the  benches  of 
the  common  law  courts  gradually  ceased  to  be  staffed  by  ecclesi- 
astics, and  b^an  to  be  staffed  by  common  lawyers  who  had  made 
their  career  at  the  bar.^  We  shall  see  that,  from  that  time  on- 
wards, the  professional  jealousy  of  the  common  lawyers  led  them 
to  restrict  the  jurisdiction  of  the  ecclesiastical  courts  whenever  it 
was  possible  to  restrict  it' 

1  Maitland,  Canon  Law  74,  <*  Some  of  these  pelates  were  in  all  likelibood  &r 
more  at  home  when  they  were  hearing  assizes  slb  justUiarii  donUni  rtgU  than  when 
they  were  sitting  zAJudicet  ordinariit  and  they  were  already  leaving  the  canon  law 
to  their  schooled  officials.  .  .  .  Many  a  mediaeval  bishop  must  have  wished  that, 
besides  having  two' capacities,  he  had  been  furnished  with  two  souls,  unless  indeed, 
the  soul  of  one  of  his  subordinates  would  serve  as  a  anima  damtumda,**  In  Nor- 
mandy also  the  bishops  took  an  active  part  in  the  business  of  the  Duke*s  Curia, 
Haskms,  Norman  Institution  57-58. 

*  Vol.  ii  Bk.  iii  c.  4.  s  Ibid. 
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The  efforts  of  the  judges  were  seconded  by  the  Council  ^  and 
the  l^islature.  In  Edward  I.'s  reign  the  statute  or  writ  **Cir- 
cumspecte  Agatis  "  had  attempted  to  settle  a  few  of  these  contro* 
versies  as  to  jurisdiction;^  but  it  was  not  till  the  following 
reign  that  the  subject  was  fully  dealt  with  by  the  ^'Articuli 
Cleri"  of  1 31 5.'  These  articles  were  an  attempt  to  delimit 
accurately  the  spheres  of  the  lay  and  spiritual  jurisdictions,  and 
they  were  the  basis  of  all  the  subsequent  l^islation  upon  this 
subject  during  the  remainder  of  the  mediaeval  period.  Later 
statutes  were  passed  to  secure  the  church  in  such  privileges  as  it 
possessed,  to  settle  later  controversies,  and  to  repress  new  modes 
of  evading  the  law.^  As  a  rule  they  neither  add  to  nor  diminish 
the  immunities  of  the  church.^ 

The  Articuli  Cleri  make  it  clear  that  the  king  intends  to  be 
the  predominant  partner  in  the  state.^  The  rolls  of  Parliament 
make  it  clear  that  the  king  was  backed  by  die  natioa  They  are 
full  of  complaints  about  the  extortions  ^  and  encroachments  ^  of 
the  ecclesiastical  courts,  and  about  such  matters  as  the  abuses  of 
sanctuary^  and  compurgation.^^  National  feeling  was  fostered 
by  the  successes  of  England  in  the  Hundred  Years'  War ;  and, 
with  the  growth  of  national  feeling,  indignation  at  the  anti-national 
position  sometimes  taken  up  by  the  church  under  papal  pressure, 
gave  rise  to  the  series  of  statutes  which  attempted  both  to  regulate 
such  abuses,  and  to  secure  against  the  claims  of  Rome  the  su- 
premacy of  English  law  and  the  English  state.  The  Statute  of 
Carlisle  (1306-1307),^^  which  forbade  religious  houses  to  send 
money  out  of  the  kingdom  to  pay  taxes  imposed  by  their  foreign 
superiors,  hegain  this  series.  It  was  followed  by  the  statutes  of 
Provisors  and  the  two  statutes  of  Praemunire  which  attempted  to 
check,  in  the  interests  of  patrons  and  of  the  state,  the  abuses  of 

^  Valence  v.  Bishop  of  Worcester  (1294)  Select  Cases  before  the  Council  (S.S.) 
5.8. 

«  13  Edward  I.  St  4.  »  9  Edward  II.  St.  i. 

«Tbe  chief  statutes  are  14  Edward  III.  St.  4;  x8  Edward  III.  St.  3;  25  Edward 

III.  St.  4;  50  Edward  III.  c.  5 ;  z  Richard  II.  c  13 ;  4  Henry  IV.  c.  2 ;  below  586. 

*  Perhaps  clerical  immunities  were  added  to  by  50  Edward  III.  c.  5,  which  ex- 
empted priests  from  liability  to  arrest  while  performing  divine  service;  and  their 
powers  were  added  to  by  the  statutes  passed  by  Henry  IV.  as  to  heresy,  a  Henry 

IV.  c  15,  2  Henry  V.  St.  icy;  below  617. 

'  See  c.  7  (dulling  with  directions  to  absolve  an  excommunicate),  **  The  king  de- 
creeth  that  hereafter  no  such  letters  shall  be  suffered  to  go  forth,  out  in  can  when 
it  is  found  that  thi  king*s  liberty  is  prejudiced  by  the  excommunication,*' 

f  See  e.g.  R.P.  ii  230  (25  Ed.  III.  no.  35);  ibid  305  (45  Ed.  III.  no.  24);  ibid 

335  (5^  ^^*  ^^^*  "^'  ^4)  *  i^^^  "'  43  (^  Hich.  II.  no.  46).  .t 

■  R.P.  i  219-220  (35  Ed.  I.) ;  ibid  ii  310  (47  Ed.  III.  no.  32), 

*  R.P.  iii  37  (2  Rich.  II.  no.  28);  ibid  50  (2  Rich.  II.  no.  4);  for  sanctuary  see 
voL  iii  c  2  S  3. 

>*  Ibid  iii  23  (x  Rich.  II.  no.  93) ;  for  compurgation  see  above  305-308. 

"  35  Edward  I.  c.  2 ;  confirmed  by  4  Edwara  III.  c.  6 ;  5  Edward  III.  c.  3. 
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papal  patronage.  The  aim  of  the  statute  of  Provisors '  was  to 
protect  spiritual  patrons  against  the  Pope.  It  was  enacted  that 
if  the  Pope  attempted  to  appoint,  the  right  ol  presentation  should 
lapse  to  the  crown.  The  bishops,  it  should  be  noted,  took  no 
public  part  in  the  enactment  of  tiiis  statute.  The  first  statute  of 
Praemunire  '  punished  those  who  drew  *'  any  out  of  the  Realm  in 
Plea  whereof  the  cogmzance  pertaineth  to  the  kin^s  amrt^  or  of 
things  whereof  judgments  be  given  in  the  king's  court,  or  whkh 
do  sue  in  any  other  court  to  defeat  or  impeach  the  judgment  given 
in  Ae  king's  court ".  It  did  not  intend  to  affect  cases  over  which 
the  king's  court  never  claimed  jurisdiction.  The  second  statute 
of  Praemunire  '  was  aimed  at  those  who  "  purchased  or  pursued, 
in  Ae  court  of  Rome  or  elsewhere,"  any  "Translations,  pro- 
cesses, and  sentences  of  Excommunications,  Bulls,  Instnunents. 
or  any  other  things  whatsoever  which  touch  the  king,  against 
him,  his  crown,  and  his  r^jality,"*  whereby  the  king's  court  was 
hindered  in  its  jurisdiction  over  pleas  of  presentment.  The 
guarded  answer  returned  by  the  bishops,  in  reply  to  the  questioD 
addressed  to  them  as  to  the  papal  power  in  this  respect,  shows 
an  obvious  desire  to  conciliate  the  Parliament  without  conunitting 
themselves  to  any  statement  contrary  to  canon  law.*  It  is  clear 
that  such  legislation  is  as  "  anti-ecclesiastical "  as  the  issue  of 
writs  of  prohibition.  To  ai^e  from  such  legislation,  or  from  the 
issue  of  such  writs,  that  the  ecclesiastical  courts  imagined  Aat 
they  were  independent  of  the  Pope  or  the  canon  law,  would  be 
about  as  reasonable,  as  to  ai^e  from  the  Grand  Assize,  and  the 
possessory  assizes  that  the  feudal  courts  admitted  the  ro3ral  claim 


1  25  Edward  III.  St.  6 ;  Maitland,  Canon  Law  69 ;  for  a  good  general  accooot 
of  this  matter  see  Baldwin,  Select  Cases  before  the  Council  (S.S.)  hn  seqq. 

*  27  Edward  III.  St.  i  c  i. 

'  x6  Richard  II.  c  5 ;  for  an  account  of  the  drcomstances  leading  op  to  this 
legislation  see  Select  Cases  before  the  Council  (S.S.)  buv-lxvii. 

*The  spiritual  peers,  being  asked  their  advice  as  to  papal  claims,  protested 
'*  quil  n*est  pas  lour  entention  de  dire  ne  affirmer  que  nostre  Saint  Piere  le  Pape  ue 
poet  excommenger  Evesques  ne  qu*il  poet  faire  translations  des  Prdatz  solonc  \m.  lej 
de  Setnte  Eglise ;  **  but  they  said  that  if  bishops  were  excommunicated  for  ofae£csce 
to  the  Pope%  commands ;  or  such  translations  were  made  whereby  the  king  was  de- 
prived of  them  against  his  will;  '*que  ce  est  encountre  le  Roi  et  sa  corone  sicome 
est  contenuz  en  U  petition  avant  nome,'*  §  4 ;  as  Mr.  Davis  well  s^s^  op.  dt.  355, 
"  The  English  derg^r  repeatedly  protested  against  the  statutes  of  Pnrmnntre  .  .  . 
they  were  bound  to  do  so.  Whatever  anomalies  they  might  be  compelled  to  endnxe 
for  the  sake  of  peace,  they  could  not  accept  the  prindple  that  the  laity  may  legislate 
for  the  church.  The  laity  can  ndther  make  nor  abrogate  canon  law.  Lavncs 
sometimes  claimed  the  right  to  commit  both  these  enormities  and  could  not  be  re- 
strained. But  to  yidd  bdbre  superior  force  is  one  thing :  to  condone  it  is  anodier. 
The  Pope  himself,  we  are  told,  may  be  oUiged  to  put  up  with  laws  or  customs  whkk 
he  is  pc^verless  to  sweep  away ;  *'  as  to  derical  protests  against  both  this  and  the 
Reformation  legislation,  see  Pollard,  Royal  Hist.  Soc  Tr.  3rd  Series  viii  x8. 
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to  jurisdiction  over  all  cases  of  ownership  or  possession  of  free- 
hold.i 

The  state  successfully  asserted  its  rights  to  the  jurisdiction 
which  it  claimed.  But  we  can  see  from  the  benefit  of  clergy,* 
from  the  statute  of  Circumspecte  Agatis,'  and  the  Articuli  Cleri* 
that  it  was  willing  to  allow  a  large  sphere  to  the  ecclesiastical 
courts  and  the  canon  law.  In  one  respect,  indeed,  it  allowed  to 
the  rival  jurisdiction  a  larger  authority  than  it  possessed  in  any 
other  country  in  Europe.  It  abandoned  to  it  absolute  jurisdic- 
tion over  testamentary  and  intestate  succession  to  personal 
property.*  Where  the  jurisdiction  of  the  ecclesiastical  courts  was 
admitted,  the  state  automatically  enforced  their  sentences  of  ex- 
communication by  the  imprisonment  of  the  excommunicate.* 

Thus  matters  stood  before  the  Reformation.  The  jus  com- 
mune of  the  Western  church  was  administered  in  the  ecclesi- 
astical courts.  The  common  law  was  administered  in  the  royal 
courts.  The  royal  courts  claimed  exclusive  jurisdiction  in  certain 
matters.  Other  matters  they  were  content  to  leave  to  the  ec- 
clesiasticaL  courts.  Certain  rights  allowed  to  the  Pope  by  the 
canon  law  had  been  curtailed  by  English  statutes,  which  the 
royal  courts  would  enforce  if  called  upon  to  do  so.  Within  their 
respective  limits  the  canon  law  enforced  by  the  ecclesiastical 
courts,  and  the  common  law  enforced  by  the  royal  courts  were 
separate  systems  of  law,  differing  in  many  of  their  rules,  deriving 
their  binding  force  from  different  sovereigns. 

The  claims  made  by  these  rival  systems  produced  much 
friction.  But  the  prevailing  theories  as  to  the  relations  between 
Church  and  State  made  it  impossible  for  either  of  these  rival 
powers  to  do  without  the  other.  Papal  dispensations  from  the 
rules  of  the  canon  law  acknowledged  the  power  of  the  Pope ;  but 
they  enabled  the  crown  to  use  the  revenues  of  ecclesiastical 
benefices  for  the  maintenance  of  his  civil  service.  Diplomatic 
reasons  thus  demanded  some  kind  of  arrangement ;  and  through- 
out the  Middle  Ages  such  arrangements  were  made  on  a  profit- 
sharing  basis. ^  These  arrangements  produced  peace  ;  but  it  was 
a  peace  which  made  reform  impossible.     Abuses  were  allowed  to 

1  Cp.  Select  Cases  before  the  Council  (S.S.)  Ix. 

*  Below  6x5-616;  vol.  tii  c.  2  §  3.  '13  Edward  I.  St.  4. 

*  9  Edward  II.  St.  i.  "  Below  625-630. 

*  MaHland,  Canon  Law  58,  59 ;  below  630-631 ;  App.  XVIII. 

^  *'  In  the  thirteenth  century  it  was  recognised  that  the  Chancellor  might  confer 
all  benefices  in  the  king's  f^ift  of  less  value  than  twenty  marks  by  virtue  of  his  office. 
In  4  Edward  II.  the  Council  recommended  the  king  to  give  orders  that  this  patronage 
should  be  exercised  in  favour  of  the  clerks  of  the  Chancery,  the  Exchequer,  and  the 
two  Benches.  In  spite,  too,  of  the  strict  ecclesiastical  laws  against  pluralities,  the 
Pope  allowed  the  kmg*s  clerks  to  hold  several  benefices  in  plurality,'*  Y.B.  3,  4  Ed. 
II.  (S.S.)  xix;  cp.  Tout,  Edward  II.  230-235. 
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spring  up  unchecked,  until  an  entirely  new  theory  as  to  the  re- 
lations between  Church  and  State  materially  altered  both  the  law 
administered  in  the  ecclesiastical  courts,  and  their  relation  to  the 
English  judicial  system. 

V    (2)  The  Post-reformation  period. 

At  the  beginning  of  the  sixteenth  century  many  circumstances 
combined  to  show  that  the  old  theories  as  to  the  relations 
between  Church  and  State  were  breaking  down.  All  over 
Europe  centralized  territorial  states  were  taking  the  place  of  the 
loosely  knit  feudal  monarchies  of  the  Middle  Ages.  The  wealth 
and  corruption  of  the  church,  and  more  particularly  the  abuses 
of  the  ecclesiastical  courts,  were  exciting  extreme  unpopularity. 
The  doctrines  of  the  church,  also,  were  beginning  to  be  assailed 
with  the  more  effective  weapons  which  the  New  Learning  had 
provided.^  England,  like  the  rest  of  Europe,  felt  these  influences. 
Cases  like  that  of  Hun^  bore  witness  to  the  unpopularity  of 
ecclesiastics,  their  courts,  and  officials ;  the  case  of  Standish ' 
shows  that  Henry  VIII.,  backed  by  popular  opinion,  was  minded 
to  assert  a  lai^r  control  over  ecclesiastics;  and  Wolsey,  who 
was  perhaps  the  most  far-seeing  statesman  of  the  day,  was  already 
taking  measures  to  reform  the  corruption  of  the  church.  But 
neither  Henry  nor  England  had  any  desire  to  separate  from  the 
general  system  of  the  Western   church.     There  were  but    few 

^adherents  to  Protestant  doctrine.  If  the  Pope  would  have  con- 
sented to  Henry's  demands  for  an  increased  control  over  the 
clergy,  if  the  church  had  been  reformed  as  Wolsey  desired,  there 
appeared  to  be  no  necessity  for  a  break  with  Rome.  The 
Anglican  church  might  have  had  a  history  very  similar  to  that 
of  the  Galilean  church.* 

The  divorce  question  made  this  solution  impossible.  The 
Pope,  coerced  by  Charles  V.,  could  not  grant  the  divorce  ;  and 
therefore  a  break  with  Rome  became  necessary.  Although  the 
break  was  accomplished  with  as  little  external  change  as  possible, 
it  necessarily  involved  an  altogether  new  view  as  to  the  relations 

^  ^between  Church  and  State.  In  the  preambles  to  Henry's  statutes 
we  can  see  the  gradual  elaboration  of  the  main  characteristic  of 
these  changed  relations  of  Church  and  State — the  theory  of  the 
Royal  Supremacy.  The  dual  control  over  things  temporal  and 
things  spiritual  is  to  end.  The  crown  is  to  be  supreme  over  all 
persons  and  causes.     The  canon  law  of  the  Western  church  is 

1  Sec  vol.  iv  Bk.  tv  Pt.  I.  c  i. 

3  HaUam,  C.H.  i  59 ;  Stephen,  H.C.L.  ii  452,  453. 

^  MaiUand,  Canon  Law,  87-89. 

^  Ibid  85-87;  Ecclesiastical  Commission  [883,  I70-X76. 
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to  give  place  to  the  ''  King's  Ecclesiastical  Law  of  the  Church  of 
England."  ^     These  great  results  were  achieved  by  the  Reforma-  \/^ 
tion  Parliament  which  sat  from  1529-1536. 

The  first  Acts  of  this  Parliament,  carried  in  spite  of  the 
opposition  of  the  clei^,  were  directed  against  certain  abuses  in 
the  church  and  its  courts ;  ^  and  the  clergy  were  compelled  in 
1 5  3 1  to  recognize  the  Royal  Supremacy  ''  so  far  as  the  law  of 
Christ  allows."  '  In  1532  it  was  so  clear,  from  the  unsatisfactory 
progress  of  the  divorce,  that  there  would  be  legislation  aimed 
more  directly  at  Rome,  that  Warham,  the  Archbishop  of  Canter- 
bury, drew  up  a  formal  protest  against  all  statutes  to  be  passed 
in  the  ensuing  session,  which  should  prejudice  the  ecclesiastical 
or  papal  power.^  Parliament  passed  an  Act  against  the  payment 
of  Annates;  but  the  Act  was  respectful  to  **our  Holy  Father 
the  Pope,"  who  was  still  allowed  to  charge  certain  fees  for  the 
consecration  of  bishops ;  and  the  king  was  given  a  discretion 
as  to  its  enforcement*  In  1533  the  Statute  of  Appeals  was  ^-^ 
the  necessary  consequence  of  the  king's  marriage,  and  of  the 
divorce  proceedings  taken  before  Cranmer.*  In  the  preamble 
to  that  statute  the  relations  between  the  new  Anglican  church 
and  the  state  were  sketched  by  the  king  himself  with  his  own 
hand. 

The  preamble  runs  as  follows :  "  By  divers  sundry  old 
authentic  histories  and  chronicles  it  is  manifestly  declared  .  .  . 
that  this  realm  of  England  is  an  Empire  .  .  .  governed  by  one 
supreme  head  and  king  .  .  .  unto  whom  a  body  politic,  compact 
of  all  sorts  and  degrees  of  people,  divided  in  terms  and  by  names 
of  spirituality  and  temporality  be  bounden  and  owe  to  bear  next 
to  Grod  a  natural  and  humble  obedience ;  he  being  also  institute 
.  .  .  with  plenarywhole  and  entire  power,  pre-eminence,  authority, 
prerogative  and  jurisdiction  to  render  and  yield  justice  and  final 
determination  to  all  manner  of  folk,  residents,  or  subjects  within 
this  his  realm  in  all  causes  .  .  .  happening  to  occur  .  .  .  within 
the  limits  thereof  without  restraint  or  provocation  to  any  foreign 
princes  or  potentates  of  the  world.  The  body  spiritual  whereof 
having  power  when  any  cause  of  the  law  divine  happened  to 


^  The  first  mention  of  this  term  is  in  27  Henry  VIII.  c.  20  §  i. 

'21  Henry  VIII.  c.  5  (Probate);  21  Henry  VIII.  c.  6  (Mortuaries) ;  21  Henry 
VIII.  c.  13  (Pluralities). 

'  See  the  recognition  printed  at  pp.  70,  71  of  the  report  of  the  Ecclesiastical 
Commission  of  1883. 

*  Ecclesiastical  Commission  1883,  33. 

*  23  Henry  VIII.  c  ao. 

*  24  Henry  VIII.  c.  la ;  see  the  reprint  of  the  statute  with  the  alterations  made 
by  the  king  himself  in  the  preamble  at  pp.  2x3,  2x4  of  the  Ecclesiastical  Commission 
report  of  1883 ;  in  the  text  I  have  moaernized  the  spelling. 
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come  in  question  or  of  spirtual  learning,  it  was  declared  ...  by 
that  part  of  the  said  body  politic  called  the  spirituality  (now  beii^ 
usually  called  the  English  Church)  which  ...  is  sufficient  and 
meet  of  itself,  without  the  intermeddling  of  any  exterior  person 
...  to  declare  and  determine  all  such  doubts  and  to  administer 
all  such  offices  and  duties  as  to  their  rooms  spiritual  doth  apper- 
tain .  .  . :  and  the  laws  temporal  for  trial  of  property  of  lands 
and  goods  for  the  conservation  of  the  people  of  this  realm  in 
unity  and  peace  .  .  .  was  and  yet  is  administered  ...  by 
sundry  judges  and  administers  of  the  other  part  of  the  said  body 
politic  called  the  temporality,  and  both  iheir  authorities  and 
jurisdictions  do  conjoin  together  in  the  due  administration  of 
justice  the  one  to  hdp  the  other :  and  .  .  .  the  king  his  most 
noble  progenitors  and  the  nobility  and  commons  of  this  said 
realm  at  divers  and  sundry  Parliaments  as  well  in  the  time  of 
King  Edward  I.,  Exlward  III.,  Richard  IL,  Henry  IV.,  and  other 
noble  kings  of  this  realm  made  sundry  .  .  .  laws  ...  for  the 
entire  and  sure  conservation  of  the  prerogatives,  liberties,  and  pre- 
eminences of  the  said  imperial  crown  of  this  realm,  and  of  tbe 
jurisdictions  Spiritual  and  Temporal  of  the  same,  to  keep  it  from 
the  annoyance  as  well  of  the  See  of  Rome  as  from  the  authority 
of  other  foreign  potentates." 

Let  us  contrast  this  new  Anglican  theory  with  the  mediaeval 
theory  as  stated  by  Bracton.  "Among  men,"  says  Bracton, 
"  there  are  differences  in  status,  because  some  men  are  pre- 
eminent and  preferred  and  rule  over  others.  Our  lord  the  Pop»e, 
for  instance,  is  pre-eminent  in  matters  spiritual  which  relate  to 
the  priesthood,  and  under  him  are  archbishops,  bbhops,  and  other 
inferior  prelates.  Also  in  matters  temporal  there  are  emperors, 
kings,  and  rulers  in  matters  relating  to  the  kingdom,  and  under 
them  dukes,  courts,  barons,  magnates  or  vavassors,  and  knights." ' 
Whatever  Henry  might  assert  it  is  clear  that  there  is  very  little 
in  common  between  his  view  of  the  relation  of  Church  and  State 
as  sketched  in  the  preamble  to  the  Statute  of  Appeals,  and  the 
view  upon  this  matter  which  was  generally  held  in  the  Middle 
Ages. 

Henry  VIII.  often  inserted  in  the  preambles  to  his  statutes 
reasoned  arguments  designed  to  prove  the  wisdom  of  the  particular 
statute.^     And,  in  drawing  up  these  arguments  he  never  hesitated 

1  *'  Apud  homines  vero  est  differentia  personanun,  quia  hominam  qaidam  simt 
praecellentes  et  prelad,  et  aliis  principantar.  Dominas  Papa  videlicet  in  rebos 
spiritualibus,  quae  pertinent  ad  sacerdotium,  et  sub  eo  archiepiscopi,  episoopi,  et  alii 
praelati  inferiores.  Item  in  tempondibus  sunt  imperatores,  reges,  et  priinpes  in 
niis  quse  pertinent  ad  regnum,  et  sub  eis  duces,  comites  barones,  magnates  sire 
vavasores,  et  milites,*'  f.  5  b ;  cp.  above  583  n.  6. 

•  E.g.  The  Statute  of  Uses,  see  vol.  iv.  Bk.  iv.  Pt.  I.  c.  2. 
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to  colour  facts  and  events  to  suit  his  purpose.  But  the  preamble 
to  this  Statute  of  Appeals  is  remarkable,  partly  because  it  manu- 
factures history  upon  an  unprecedented  scale,  but  chiefly  because 
it  has  operated  from  that  day  to  this  as  a  powerful  incentive  to 
its  manufacture  by  others  upon  similar  lines.  Nor  is  the  reason 
for  this  phenomenon  difficult  to  discover.  The  Tudor  settlement 
of  the  relations  of  Church  and  State  was  a  characteristically  skil- 
ful instance  of  the  Tudor  genius  for  creating  a  modem  institution 
with  a  mediaeval  form.  But,  in  order  to  create  the  illusion  that 
the  new  Anglican  church  was  indeed  the  same  institution  as  the 
mediaeval  church,  it  was  necessary  to  prove  the  historical  con- 
tinuity of  these  two  very  different  institutions ;  and  obviously 
this  could  only  be  done  by  an  historical  argument.  When  this 
argument  had  been  put  forward  in  a  statutory  form  it  became  a 
good  statutory  root  of  title  for  the  continuity  and  catholicity  of 
this  essentially  modem  institution.  But  a  merely  statutory  title 
g^ve  an  obvious  handle  to  its  opponents,  and  could  hardly  be 
expected  to  satisfy  its  supporters.  It  is  not  therefore  surprising 
that  lawyers,  theologians,  and  ecclesiastical  historians  soon  began, 
from  their  different  points  of  view,  to  amplify  and  illustrate  this 
historical  argument,  in  order  to  prove  that  it  rested  upon  a  solid 
basis  of  historic  truth.  Two  great  professions  thus  have  had  and 
still  have  a  direct  professional  interest  in  maintaining  this  thesis. 
The  lawyers  are  tied  to  it  by  their  statutes  and  cases:  the 
ecclesiastics  by  the  tradition  and  the  authoritative  declarations 
of  their  church.^  Naturally,  therefore,  its  truth  is  still  believed 
and  maintained  by  a  long  array  of  imposing  names.  It  was  not 
till  an  historian  arose  who,  besides  being  the  greatest  historian 
of  this  century,  was  both  a  consummate  lawyer  and  a  dissenter 
from  the  Anglican  as  well  as  from  other  churches,^  that  the 
historical  worthlessness  of  Henry's  theory  was  finally  demon- 
strated. 

Later  statutes  of  Henry's  reign  further  amplified  and  defined 
the  supremacy  which  he  claimed.  The  Act  of  Supremacy  recog- 
nized the  king  as  "the  only  Supreme  Head  in  earth  of  the 
Church  of  England," '  having  full  power  to  correct  all  "  errors, 

^  Mr.  Davis,  op.  cit.  351,  accounts  for  Stubbs'  attitude  by  saying  that  he  was 
•■  uncritical  in  his  attitude  towards  legal  tradition ;  **  but  surely  ibe  most  obvious 
explanation  is  that  he  was  always  first  and  foremost  a  cleric,  and  therefore  bound 
by  his  profession  to  receive  the  clerical  tradition ;  for  this  tradition  see  below  596 ; 
that  the  legal  tradition  was  similar  no  doubt  tended  to  confirm  him  in  his  belief ; 
Mr.  Davis  op.  cit  351-353  has  given  a  very  good  account  of  the  legal  tradition  as 
it  appears  in  Phillimore,  Hale,  and  Coke ;  for  this  tradition  see  below  596.  ^ 

*  Mattland  says  in  his  book  on  the  Canon  Law  Pref.,  "  It  may  be  expedient  for^  ^^ 
me  to  say  that  I  am  a  dissenter  from  both  (the  English  and  the  Roman)  and  from 
other  churches.** 

»26Hcnry  VIII.  c.  I. 
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heresies,  abuses,  offences,  contempts,  and  enonntdes  **  wliicii  by 
any  manner  of  spiritnal  authority  ought  to  be  reformed  ;  and  the 
form  of  oath  taken  under  the  provisfonsof  this  Airt  denied  to  tibe 
Pope  any  other  authority  than  diat  of  Bishop  of  Rome.^  It  was 
by  the  authmty  of  this  Act  that  Henry  gave  an  extensive  com- 
mission to  Cromwell  to  act  as  his  Vicar-General,  from  idiidi  it 
is  clear  that  Henry  was  beginning  to  regard  himadf  as  possess- 
ing all  diat  "usurped"  authority  which  once  bekx^[ed  to  die 
Pope.  This  fact  is  further  illustrated  by  the  Act  of  1545  '  which 
declares  that  the  king  has  power  to  exercise  all  ecclesiastical 
jurisdiction, "  and  that  the  archbishops,  bishops,  ardideacons,  etc., 
have  no  manner  of  jurisdiction  ecclesiastical  but  by,  under,  and 
from  die  king."  In  accordance  with  this  theory  the  bishops  and 
archbidiops  took  out  commissi<Mis  to  exercise  their  ordinary 
powers  and  authorities.' 
^  Most  of  the  odier  statutes  of  Henr/s  reign  are  die  logical 
consequence  of  these  changed  relations  between  Churdi  and  State: 
Annates  and  all  other  payments  to  Rome  were  definitdy  cot 
ofL^  In  the  Act  for  the  submission  of  the  clergy  *  it  was  provided 
that  no  new  canons  should  be  enacted,  except  in  convocations 
summoned  by  the  king's  writ,  with  licence  to  assemble  and  make 
canons.  The  existing  canons  were  to  be  revised  by  a  committee 
of  thirty-two,  of  whoip  sixteen  were  chosen  from  laymen  and 
sixteen  from  ecclesiastics.  Further  provision  for  this  revisfon  of 
the  canon  law  was  made  by  other  statutes  of  this  reign  ;  and  it 
was  enacted  that,  in  the  meantime,  those  which  did  not  conflict 
with  God's  law  and  die  king's  should  be  still  in  force.*  No  such 
revisfon  was  in  fact  made  in  Henry  VIII.'s  reign  ;  but  die  team- 
ing of  the  canon  law  was  in  every  way  discouraged  at  the  uni- 
versities. In  place  of  lectures  on  canon  law  lectures  on  dvil  law 
were  established ;  and  degrees  soon  ceased  to  be  taken  in  canon 
law  as  a  separate  faculty.^  The  Act  of  1 545  allowed  the  doctors 
of  the  civil  law,  thoi:^h  Isytoen  and  married,  to  exercise  ecclesi- 
astical jurisdiction.  This  discouragement  of  the  canon  law  was 
a  necessary  consequence  of  Henry's  setdement  It  is  clear  that 
the  canon  law  as  taught  in  the  Middle  Ages  would  have  been  in 
entire  conflict  with  the  new  order.' 


'  Report  of  Ecclesiastical  Canumssion  1883,  72. 
'37  Henry  VIII.  c.  17. 

*  Report  of  Ecclesiastical  Commtssioii  1883,  37*  38- 

*  25  Hemy  VIII.  c  20.  *  Ibid  c  19. 

'27  Henry  VIIL  c.  15;  35  Henry  VIII.  c.  x6;  for  fortiier  provisions  00  dui 
subject  in  Edward  VI. 's  reign  see  Dasoit  iii  382,  4x0,  471. 

^  Stripe,  Memorials i  c  29;  Anthony  Wood,  Fasti  s.a.  1536 ;  Hale,  Precedents, 
etc,  xxziY,  xxxv;  voL  iv  Bk.  iv  Pt.  I.  c.  i. 

'  Maitland,  Canon  Law,  92-99 ;  as  to  the  persons  competent  to  be  judges  mder 
the  older  law  see  EccIesiastiaU  Commission  1883,  26;  vol  iv  Bk.  iv  Pt  I.  c.  i. 
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Thus  it  may  be  said  that  the  great  work  of  Henry's  reign  ^ 
was  to  effect  an  entire  change  in  the  relations  between  Church 
and  State.  The  church  ceased  to  form  part  of  the  Western 
church  in  communion  with  Rome ;  and  the  law  of  the  church 
ceased  to  be  the  canon  law  of  Rome.  But  beyond  that  there 
was  little  change.  The  Act  of  the  Six  Articles  reaffirmed  most  -^ 
of  the  leading  doctrines  of  the  Roman  Catholic  Church ;  ^  and 
the  existing  organization  of  the  ecclesiastical  courts  was  main- 
tained. The  king  had  put  himself  in  place  of  the  Pope.  The 
king's  ecclesiastical  law  administered  by  civilians  was  put  in 
place  of  the  canon  law  of  Rome.  *'The  Reformation/'  says 
Archdeacon  Hale,^  "  if  under  that  general  term  we  may  include 
the  whole  series  of  events  by  which  this  country  was  freed  from 
the  authority  of  the  Bishop  of  Rome,  was  in  its  commencement 
nothing  more  than  a  legal  and  political  Reformation  ;  a  renuncia- 
tion of  the  intrusive  power  of  the  Pope  over  the  king's  subjects, 
and  an  assertion  of  ^e  competency  of  the  Anglican  church  to 
decide  by  her  own  tribunals  all  questions  relative  to  Divine  Law 
and  to  spiritual  learning.  A  Reformation  in  religion  soon  fol- 
lowed; but  it  was  a  providential  and  not  a  necessary  conse- 
quence." 

Little  need  be  said  of  the  reigns  of  Edward  VI.  and  Mary.' 
They  are  episodes  which  added  little  of  permanent  importance 
to  Henry's  settlement.  Edward  VI.  applied  the  doctrine  of  the 
royal  supremacy  in  its  extreme  form.  Henry  had  left  the 
authority  of  the  bishops  unimpaired.  Edward  in  many  cases 
excluded  their  authority.  He  directly  appointed  them ;  process 
in  the  ecclesiastical  courts  ran  in  his  name ;  only  those  who  had 
special  authority  from  him  could  exercise  jurisdiction  ;^  and  fre- 
quent commissions  issued  by  him,  in  virtue  of  his  supremacy,  in 
oiany  cases  superseded  the  authority  of  these  courts.  As  we 
might  expect,  their  jurisdiction  fell  into  contempt."  At  the  same 
time  reforms  in  doctrine,  and  the  reform  of  the  canon  law  were 
hastily  pressed  forward  Mary  on  the  other  hand  went  to  the 
opposite  extreme  The  old  state  things  as  it  existed  in  1529 
was  as  far  as  possible  restored. 

Elizabeth's  reign  is  marked  by  a  recurrence  to  Henry  VIII.'s 

1  31  Henry  VIII.  c.  14 ;  as  Gairdner  says,  Lollardy  and  the  Reformation  ii 
231,  this  Act  was  *'  a  great  effort  to  steady  matters  upon  the  old  lines.'* 

'zxxvi,  xxxvii ;  at  p.  39  he  points  out  that  there  was  no  chanee  in  the  ordin- 
ary routine  of  the  courts ;  the  officials  made  no  change  except  that  of  adding  to  their 
names  the  words  **  regia  auctoritate  suffultus.** 

*  Ecclesiastical  Commission  1883,  41-43 ;  Hale  xliv-xlvii. 

^Dasent  ii  13-14, 114-1x5,  148. 

*The  Consistory  Court  of  London  has  no  Act  books  between  the  years  1546 
and  1554,  Hale  xliv. 

VOL.  I.— 38 
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principles,  both  as  regards  the  relations  between  Church  and  State, 
and  as  regards  the  position  and  jurisdiction  of  the  ecclesiastical 
courts.  "  The  policy  of  Elizabeth  and  her  ecclesiastical  settle- 
ment is  historically  linked  on  directly  to  that  of  her  father."  ^ 
The  church  was  given  a  more  definitely  Protestant  character,  but 
with  as  little  change  of  the  older  order  as  was  possible.  In  the 
Acts  of  Supremacy  and  Uniformity  the  relations  between  Church 
and  State  were  permanently  and  definitely  ascertained. 

The  Act  of  Supremacy^  annexed  to  the  "imperial  crown  of 
this  realm  "  all  **  such  jurisdictions,  privil^es,  superiorities  and 
pre-eminences  spiritual  and  ecclesiastical,  as  by  any  spiritual  or 
ecclesiastical  power  or  authority  hath  heretofore  been  or  may 
lawfully  be  exercised  or  used  for  the  visitation  of  the  ecclesias- 
tical state,  and  persons,  and  for  reformation,  order  and  correction 
of  the  same  and  of  all  manner  of  errors,  heresies  and  schisms, 
abuses,  offences,  contempts  and  enormities."  This  supremacy 
was  of  wide  and  somewhat  indefinite  extent.  But  it  did  not  go 
the  whole  length  of  Henry  VIIL's  later  statutes  or  of  Edward 
yVVs  statutes.  The  crown  made  no  claim  to  "  the  ministering 
either  of  God's  Word  or  of  the  Sacraments."  *  It  simply  claimed 
to  be  the  Supreme  Grovemor  over  all  causes  and  persons  to  the 
exclusion  of  any  foreign  power.*  The  existing  organization  of 
the  ecclesiastical  courts  was  maintained ;  but,  with  a  view  to  the 
better  maintenance  of  the  authority  of  the  crown  and  the  new 
ecclesiastical  settlement,  the  crown  was  empowered  to  entrust  its 
powers  to  commissioners  appointed  under  the  great  seal.^  This 
power  was  exercised  when  the  court  of  High  Commission  was 
created  in  1559.  Some  attempts  were  made  to  pursue  the  plan 
of  revising  the  canon  law.  But,  though  the  revision  had  been 
completed  by  Cranmer  and  Peter  Martyr,  it  never  obtained  l^s- 
lative  sanction.*  The  mediaeval  canon  law,  so  far  as  it  was  in 
harmony  with  the  new  settlement,  still  continued  to  be  adminis- 
tered by  the  civilians,  who  combined  their  practice  in  the  ecclesi- 
astical courts  with  their  practice  in  the  court  of  Admiralty.' 
Just  as  the  exercise  of  the  jurisdiction  of  the  court  of  Admiralty 

^  Ecclesiastical  Commission  18S3,  4i*  '  ^  Elizabeth  c  1 1 8. 

'Article  37;  cp.  Ecclesiastical  Commission  1883,  73. 

*  I  Elizabeth  c.  i  §  9 ;  the  difference  between  the  supremacy  claimed  by  Henry 
VIII.  and  that  claimed  by  Elizabeth  is  well  brought  out  by  Selden  in  his  Table 
Talk ;  he  said,  *'  Theie*s  a  great  deal  of  difference  between  Head  of  the  church  and 
Supreme  Governor  as  our  canons  call  the  king.  Conceive  it  thus.  There  is  in  the 
kingdom  of  England  a  College  of  Physicians,  the  king  is  Supreme  Governor  of  those, 
but  not  Head  of  them,  nor  President  of  the  College,  nor  the  best  physician."  I 
owe  this  reference  to  Dr.  Hutton,  the  Dean  of  Winchester. 

^  I  Elizabeth  c.  z  §  8 ;  below  606.        "  Ecclesiastical  Commission  1883,  45. 

^  For  the  history  of  the  development  of  the  profession  of  the  civilians  in  England 
see  vol.  iv  Bk.  iv  Ft.  I.  c.  i. 
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was  controlled  by  the  writ  of  prohibition,  so  (in  spite  of  all  pro- 
tests) ^  was  the  exercise  of  the  jurisdiction  of  the  ecclesiastical 
courts. 

Administered  in  this  way,  the  law  of  the  church,  like  the 
maritime  law,  has  ceased  to  possess  an  international  character/'^ 
It  has  become  national  like  the  church  itsel£  ''The  ecclesiastical 
law  of  England,"  said  Lord  Blackburn,^  **is  not  a  foreign  law.  j^ 
It  is  a  part  of  the  general  law  of  England — of  the  common  law 
— in  that  wider  sense  which  embraces  all  the  ancient  and  ap- 
proved customs  of  England  which  form  law,  including  not  only 
that  law  administered  in  the  courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  to  which  the  term  common  law  is  in  a 
narrower  sense  confined,  but  also  that  law  administered  in 
Chancery  and  commonly  called  Equity,  and  also  that  law  ad- 
ministered in  the  courts  Ecclesiastical,  that  last  law  consisting  of 
such  canons  and  constitutions  ecclesiastical  as  have  been  allowed 
by  general  consent  and  custom  within  the  realm,  and  form  .  .  . 
the  king's  ecclesiastical  law,"  * 

But  though  Henry's  settlement  as  to  the  courts,  and  as  to  ^ 
the  ecclesiastical  law  was  followed  in  its  main  lines,  though  his 
views  as  to  the  supremacy  of  the  crown  over  the  church  were 
retained  in  a  modified  form,  the  doctrines  of  the  church  were 
given  a  more  definitely  Protestant  character.  The  matters  which 
the  court  of  High  Commission  could  declare  to  be  heresy  were 

*  Coke,  Second  Instit.  601-609  gives  the  objections  of  Archbishop  Bancroft  and 
the  answers  of  the  Judges ;  in  his  anxiety  to  escape  from  these  prohibitions  the 
archbishop  comes  near  to  hinting  that  there  has  been  a  breach  of  continuity — 
"As  both  the  Ecclesiastical  and  Temporal  jurisdictions  be  now  united  in  his 
Majesty,  which  were  heretofore  <U  facto  though  not  ds  jure  derived  from  several 
heads,  we  desire  to  be  satisfied  by  the  judges,  whether  .  .  .  the  former  manner 
of  Prohibitions  .  .  .  importine  an  EcclesiasticsU  Court  to  be  aliud  forum  a  foro 
ftgriSf  and  the  Ecclesiastical  law  not  to  be  legem  terrte^  and  the  proceedings  in 
those  courts  to  be  contra  Coronam  et  Dignitatem  Regiam  may  now  without  offence 
to  the  King's  Ecclesiastical  prerogative  be  continued,  as  though  either  the  said 
jorisdicttons  remained  now  so  distinguished  and  several  as  they  were  before,  or  that 
the  laws  Ecdesiastica],  were  not  the  King's  and  the  Realm's  Ecclesiastical  Laws ;  " 
to  which  the  orthodox  answer  was  given  **  that  both  jurisdictions  were  ever  de  jute 
in  the  Crown,  thoug^h  the  one  sometimes  usurped  by  the  See  of  Rome ;  but  neither 
in  the  one  time  nor  m  the  other  hath  ever  the  form  of  Prohibitions  been  altered,  nor 
can  be  but  by  Parliament,"  pp.  601,  602. 

*  Above  559. 

'  Mackonochie  v.  Lord  Penzance  (1S81)  6  A.C.  at  p.  446. 

*  The  logical  result  of  this  view  is  that  Christianity  is  part  of  the  law  of  England ; 
but  this  particular  consequence  has  been,  if  not  denied^  at  least  deprived  of  all 
practical  effect  by  the  decision  in  Bowman  v.  Secular  Society  [19x7]  A.C.  406,  in 
which  it  was  held  that  a  trust  to  pay  money  to  a  society,  the  objects  of  which  were 
inimical  to  Christianity,  was  valid ;  there  can  be  no  doubt  that  the  propagation  of 
such  views  is  contrary  to  ecclesiastical  law,  below  6x8 ;  but  the  House  of  Lords 
has  held  in  this  case  that  it  is  not  contrary  to  the  law  as  administered  in  the 
secular  courts ;  this  is  a  departure  from  the  old  views  as  to  the  relation  between  the 
ecclesiastical  and  the  secular  law ;  and  for  this  reason  there  is,  on  historical  grounds, 
much  to  be  said  for  the  dissenting  judgment  of  Lord  Finlay,  L.C. ;  for  an  account 
of  the  history  of  the  law  on  this  topic  see  Bk.  iv  Pt  IL  c.  5  §  4. 
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defined^  Statutory  force  was  given  by  the  Act  of  Uniformity, 
to  the  second  book  of  common  prayer  of  Edward  VI/s  reign, 
with  certain  alterations  and  additions ;  *  and  not  only  the  ecclesi- 
astical courts,  but  also  the  justices  of  Oyer  and  Terminer  and  of 
Assize,  were  empowered  to  see  to  the  observance  of  the  Act* 

This  settlement  has  been  fully  accepted  both  by  the  judges 
and  the  bishops.  In  Caudreys  Case^  "  It  was  resolved  that 
the  said  Act  (the  Act  of  Supremacy)  .  .  .  concerning  ecclesi- 
astical jurisdiction  was  not  a  statute  introductory  of  a  new  law, 
but  declaratory  of  the  old."*  The  relations  between  Church 
and  State  were  explained  almost  in  the  words  of  the  preamble 
of  Henry  VIIL's  Statute  of  Appeals  ;  and  the  historical  argu- 
ment, as  to  the  continuous  independence  of  the  church,  hinted 
at  in  that  preamble,  was  expanded  and  improved.  Though  the 
canon  law  had  been  laid  under  contribution  it  never  was  the 
law  of  the  Church  of  England.  '^  As  the  Romans  fetching  divers 
laws  from  Athens,  yet  being  approved  and  allowed  by  the  state 
there,  called  them  notwithstanding  jus  civile  Romanonim :  and 
as  the  Normans,  boirowing  all  or  most  of  their  laws  from 
Engfand,  yet  baptized  them  by  the  name  of  the  laws  and 
customs  of  Normandy :  so,  albeit  the  kings  of  England  derived 
their  ecclesiastical  laws  from  others,  yet  so  many  as  were  proved, 
"^"^  approved,  and  allowed  here  by  and  with  a  general  consent,  are 
aptly  and  rightly  called  the  King's  Ecclesiastical  Laws  of  Eng- 
land."* In  1851  the  two  archbishops  and  the  twenty  bishops  of 
England  declared  the  ''  undoubted  identity  of  the  church  before 
and  after  the  Reformation ; "  and  that  though  severed  from 
Rome  the  church  had  in  no  respect  severed  her  connexion  "  with 
the  ancient  Catholic  Church.'*  '^ 

^  I  Elizabeth  c.  i  §  20 ;  below  618. 

'  I  Elixabetb  c.  2  §  2.  '§§4  and  5. 

*  (1591)  5  Co.  Rep.  I.  *  At  p.  8  a. 

'  At  p.  9  b ;  at  p.  32  b  it  is  laid  down  that,  **  If  it  be  demanded  what  canons, 
constitutions,  ofdinances  and  synodals  provincial  axe  still  in  force  within  this  realm, 
u'  I  answer  that  it  is  resolved  and  enacted  by  aathority  of  Parliament,  that  such  as 
have  been  allowed  by  general  consent  and  castom  within  the  reahn,  and  are  not 
contrariant  or  repugnant  to  the  laws,  statutes  and  customs  of  the  realm,  nor  to  the 
damage  or  hurt  of  the  king's  prerogative  royal,  are  still  in  force  within  this  reahn, 
as  the  king's  ecclesiastical  laws  of  the  same ; "  cp.  the  Queen  v.  Millts  (1844)  10 
CI.  and  Fin.  at  p.  678  fir  Tindal,  C.J.,  **  The  law  by  which  the  Spiritual  Courts 
of  this  kingdom  have  from  the  earliest  times  been  governed  and  regulated  is  iK>t  the 
general  canon  law  of  Europe,  imported  as  a  body  of  law  into  this  kingdom,  and 
governing  those  courts  prt^rio  vtgore,  but,  instead  thereof,  an  ecdesiastical  law, 
of  which  the  general  canon  law  is  no  doubt  the  basis,  but  which  has  been  modified 
and  altered  from  time  to  time  by  the  ecclesiastical  constitutions  of  our  Aichbiahopt 
and  Bishops,  and  by  the  legislature  of  the  realm,  and  which  has  been  known  from 
early  times  by  the  distinguishing  title  of  the  King's  Ecclesiastical  Law ;  *'  and  this  it 
snbrtanHally  the  modem  view,  see  Halsbnry's  L^ws  of  England  xi  359  n.  (d), 

^  Phillimore,  Ecclesiastical  Law  (1895)  3 ;  cp.  Martin  v.  Madkonodiie  <i86^ 
L.R.  2  Ad.  and  Ecd.  xx6  for  a  full  statement  «  the  orthodox  legal  and  ecdesi- 
astical  view. 
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Both  the  legal  and  the  doctrinal  theory  obscure  the  very 
fundamental  change  which  had  taken  place  at  the  Reformation.^ 
The  relations  between  Church  and  State,  and  the  position  of  the 
ecclesiastical  courts  had  been  fundamentally  altered.  The  church 
had  been  brought  within  the  state ;  and  subjected  to  the  power 
of  the  crown.  That  has  involved  in  the  course  of  time  other 
consequential  changes.  Having  been  brought  within  the  state, 
its  position  has  been  modified  with  changed  ideas  as  to  the 
balance  of  powers  within  the  state,  and  as  to  the  limits  of  state 
control.  The  court  of  High  Commission  wielded  the  royal 
supremacy,  when  the  royal  supremacy  over  the  church  conferred 
powers  as  large  and  indefinite  as  the  royal  prerogative  in  the 
state.  That  court  disappeared,  with  the  court  of  Star  Chamber, 
when  so  large  a  prerogative  was  found  incompatible  with  liberty.^ 
Similarly  the  royal  supremacy  conferred  a  wide  dispensing 
power.  That  too  was  limited  at  the  Revolution  when  it  was 
found  to  put  too  large  a  discretionary  power  in  the  hands  of 
the  crown.*  Since  the  Revolution  the  growth  of  the  power  of 
Parliament,  and  the  development  of  the  system  of  Cabinet 
government,  has  in  effect  vested  the  powers  conferred  by  the 
royal  supremacy  in  the  ministry  of  the  day.  Hence  the  relation 
of  the  church  to  the  state  has  been  altered  to  suit  the  views  of 
the  majority  in  the  House  of  Commons  which  that  ministry 
represents.  Membership  of  the  church  has  ceased  to  be  con- 
sidered a  necessary  qualification  for  full  rights  in  the  state ;  and 
the  jurisdiction  of  the  ecclesiastical  courts  has  necessarily  been 
weakened  by  the  disappearance  of  the  idea  that  it  is  the  duty 
of  the  state  church  to  use  coercive  measures  to  secure,  pro  salute 
ant  may  the  morality  of  all  the  members  of  the  state.  On  the 
other  hand  new  statutes  have  provided  new  courts  or  new 
machinery  for  the  more  effective  discipline  of  the  clergy  in 
communion  with  the  church.* 

In  this  manner  the  Tudor  settlement,  without  sacrificing 
what  was  valuable  in  the  institutions  and  the  doctrines  of  the 
past,  has  founded  a  church  well  fitted  to  be  an  English  state 
church,  because,  like  the  constitution  of  the  English  state,  it 
is  capable  of  adaptation  to  altered  circumstances  without  a 
palpable  breach  of  continuity.     In  no  respect  did  the  Tudors 

*  Above  590-591. 

'  x6  Cbailet  I.  c.  ii ;  13  Charles  II.  St.  z  c.  12. 

'Powell,  J.,  in  the  Seven  Bishops  Case  (1688)  za  S.T.  at  p.  427,  said  to  the 
jury,  **  I  can  see  no  difference,  nor  know  of  none  in  lawj  between  the  king's  power 
to  dispense  with  laws  ecclesiastical,  and  his  power  to  dispense  with  any  other  laws 
whatsoever.  If  this  be  once  allowed  of  mere  will  need  no  Parliament ;  '*  cp. 
Stillingfleet,  Eccl.  Cases,  Discourse  ii  chap.  iii. 

*  Below  6zz-6z4. 
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more  clearly  show  their  capacity  to  understand  and  to  represent 
their  people.  In  the  age  of  Elizabeth,  when  religious  feeling 
ran  high,  it  often  appeared  to  the  more  enthusiastic  that  her 
establishment  was  neither  Protestant  nor  Catholic  But  however 
illogical  it  appeared  to  the  fanatic,  it  appealed  to  the  more 
moderate.  Being  successful  it  did  not  long  want  defenders; 
and  it  has  secured  defenders  so  skilful  that  they  have  made 
love  for  the  church  an  important  factor  in  English  political  life. 
The  lawyer  has  deduced  from  the  uncertain  utterances  of 
Anglo-Saxon  history,  and  from  the  anti-ecclesiastical  legislation 
of  the  Middle  Ages,  the  existence,  from  the  earliest  times,  of  an 
independent  national  church ;  and  the  theologian  has  conferred 
upon  it  an  unique  catholicity.  The  benches  of  judges  and 
bishops  have  enunciated  the  same  doctrines  in  language  only 
technically  different.  Thus  it  may  be  said  that  the  Reformation 
has  done  in  a  similar  manner  for  the  church,  what  the  Revolution 
did  for  the  state.  Macaulay's  well-known  summary  of  the  effects 
of  the  Revolution  ^  is,  if  applied  to  the  Reformation,  both  good 
law  and  sound  Anglican  doctrine.  But  if  we  look  a  little 
beyond  the  immediate  consequences  of  either  the  Reformation 
or  the  Revolution  we  can  see  that  the  charges  involved  have 

^^een  very  far  reaching.  The  result  of  the  Revolution  was  the 
transference  of  control  over  the  executive  from  the  prerogative 
to  Parliament  through  the  growth  of  the  Cabinet  system.     The 

V '  result  of  the  Reformation  was  the  abolition  of  the  dual  control 
of  Church  and  State,  the  transference  to  the  state  of  complete 
control  over  the  church,  and  the  substitution  for  the  canon  law 
of  the  King's  Ecclesiastical  Law.  The  crown's  prerogative  still 
retains  traces  of  its  origin  in  a  feudal  society ;  and  it  could  be 
described  by  Blackstone  in  terms  which  might  have  commanded 
the  approval  of  a  Stuart  king,  and  the  censure  of  a  Stuart 
Parliament  The  church  still  retains  her  courts  with  some 
remnants  of  their  ancient  jurisdiction,  and  in  her  formularies 
some  traces  of  a  Catholicism  older  than  that  of  Rome. 

The  Ecclesiastical  Courts 

The  courts  which  have  administered  the  ecclesiastical  law  at 
different  periods  can  be  divided  into  the  following  groups : — 

^  **  The  change  seems  small.  Not  a  single  flower  of  the  crown  was  toadied. 
Not  a  single  new  right  was  given  to  the  people.  The  whole  English  law,  sob- 
stantive  and  adjective,  was  in  the  judgment  of  all  the  greatest  lawyers,  of  Holt  and 
Treby,  of  Maynard  and  Somers,  almost  exactly  the  same  after  the  Revolutioo  ts 
before  it.  Some  controverted  points  had  been  dedded  according  to  the  Fense  of  the 
best  jurists ;  and  there  had  bieen  a  slight  deviation  from  the  ordinary  course  of 
succession.     This  was  all ;  and  this  was  enough.'* 
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(i)  The  ordinary  courts  of  the  Diocese,  the  Peculiar  and  the 
Province;  (2)  The  High  Court  of  Delegates;  (3)  The  G>urt  of 
High  Commission  ;  and  (4)  the  Statutory  courts  of  the  nineteenth 
century. 

(i)  The  ordinary  courts  of  the  Diocese,  the  Peculiar  and  the 
Province. 

(i)  The  Diocese. 

The  bishop  of  each  diocese  held  a  Consistory  court  for  the 
diocese.  From  about  the  middle  of  the  twelfth  century  the 
Chancellor  or  "  Official "  of  the  bishop  usually  presided  over 
this  court  He  was  the  ordinary  judge  competent,  like  the 
judge  of  the  court  of  Admiralty,  to  exercise  all  the  jurisdiction 
inherent  in  his  principal,  except  in  such  cases  as  the  bishop 
might  expressly  reserve  for  his  own  hearing.  In  time  he  came 
to  be  the  permanent  judge  of  the  court,  and  he  retains  office 
after  the  death,  removal,  or  beyond  the  pleasure  of  the  bishop 
by  whom  he  was  appointed.^  But  the  bishop  has  never  lost  the 
right  of  withdrawing  cases  from  his  cognizance,  if  he  wishes  to 
hear  them  himself.^  Similarly,  the  bishop  sometimes  del^ated 
jurisdiction  over  certain  parts  of  his  diocese  to  his  "  commissary."  ' 
There  was  an  appeal  from  the  Consistory  court  to  the  Provincial 
court  of  the  archbishop. 

Each  archdeacon  in  the  diocese  held  a  court  for  his  arch- 
deaconry.* The  ordinance  of  William  I.,  removing  ecclesiastical 
pleas  from  the  hundred  court,  mentions  both  the  archdeacon 
and  the  bishop  as  persons  who  held  pleas  in  the  hundred  court' 
In  its  origin  the  office  of  archdeacon  was  ministerial.  He  held 
a  court  as  a  deputy  of  the  bishop,  just  as  the  steward  held  the 
manorial  court  as  a  deputy  of  his  lord.  "  But  the  tendency  of 
all  such  institutions  is  to  create  new  jurisdictions,  and,  early  in 
the  twelfth  century,  the  English  archdeacons  possessed  them- 
selves of  a  customary  jurisdiction."^  It  was  possibly  with  a 
view  to  stop  the  encroachments  of  the  archdeacon  that  the  bishops 
adopted    the    plan    of    exercising    their    jurisdiction    through 


■Ecclesiastical  Commission  1832,  11,  is;  ibid  1883,  25,  26. 

*  Rex  V.  Tristram  [1902]  i  K.B.  816. 

>  He  is  the  official  of  the  bishop  in  oiitl3ring  portions  of  the  diocese,  PhiUimore, 
Eccl.  Law,  933. 

*  Ecclesiastical  Commission  1883,  25,  26. 

*Stubbs,  Sel.  Ch.  85,  **  Nullus  episcopus  vel  archidiaconus  de  legibus  episco 
palibns  anplius  in  homfa'et  placita  teneant  nee  causam  quae  ad  regimen  animarum 
pertinet  ad  judicium  secularium  hominum  addocant ;  **  offenders  were  to  be  tried, 
*•  non  secundum  hundret  sed  secundum  canones  et  episoopales  leges." 

*  Ecclesiastical  Commission  1883,  25,  26. 
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officials.     An  appeal  lay  from  the  archdeacon's  court  to  the  Con- 
sistory court^ 

(li)  The  Peculiar. 

The  tendency  in  all  feudal  states  was  to  vest  jurisdictioo  in 
any  considerable  landowner.  This  tendency  was  felt  in  the 
church  as  well  as  in  the  state.  Just  as  in  the  state  the  jurisdic- 
tion of  the  ordinary  communal  courts  was  displaced  by  tiis 
franchise  jurisdictions,  so  in  the  church  the  jurisdiction  of  the 
ordinary  Diocesan  courts  was  displaced  by  the  jurisdiction  of 
the  Peculiar  courts.  One  cause  for  the  growth  of  these  Peculiar 
courts  was  the  conflict  between  the  bishops  and  their  chapters, 
which  resulted  in  the  apportionment  of  the  land,  and  jurisdiction 
over  the  land,  between  the  bishop  and  the  chapter.  Thus  both 
the  bishops  and  the  deans  of  the  chapters  possessed  Pecofiar 
courts.  A  second  cause  was  the  exemption  of  the  greater  abbeys 
from  episcopal  jurisdiction.  A  third  cause  was  a  similar  exemp- 
tion of  the  king's  chapels  royal*  The  variety  of  the  orpins  of 
these  Peculiar  courts  can  be  seen  from  the  statement  of  the 
ecclesiastical  commissioners  of  1832,'  that  "there  are  Peculiars 
of  various  descriptions  in  most  Dioceses,  and  in  some  they  are 
very  numerous:  Royal,  Archiepiscopal,  Episcopal,  Decanal, 
Subdecanal,  Prebendal,  Rectorial,  and  Vicarial;  and  tiiere  are 
also  some  Manorial  courts."  Some  of  these  Peculiars  were 
wholly  exempt  from  Episcopal,  and  even  from  Arcfaiepiscopal 
control.  But  there  was  an  appeal  from  them  in  earlier  days  to 
the  Pope;  and  in  later  days  to  the  High  Court  of  Delegates. 
Recent  legislation  has  abolished  most  of  them.^ 

(iii)  The  Province. 

The  Archbishops  of  Canterbury  and  York  possessed  various 

^  It  was  the  duty  of  Roral  Deans  to  report  on  the  manners  tA  the  clergy  and 
laity ;  this  rendered  them  necessary  attendants  at  the  episcopal  visitation,  and  gai»c 
them  at  one  time  a  small  iuritdiction ;  sometimes  this  was  spectally  delegated  to 
them ;  bat  this  had  ceased  to  be  the  case  before  the  Refiormadon ;  ths  jnnsdlction 
was  absorbed  by  the  archdeacon,  PhiUimore,  Eccl  Law  211-2x3. 

'  Ecclesiastical  Conrniission  1883,  26. 

'  Report  at  p.  ix  ;  it  was  said  that  "  There  were  some  of  so  anomalous  a  nature 
as  scarcely  to  admit  of  accurate  description.  In  some  instances  these  jurisdictioos 
extend  over  l^ge  tracts  of  country,  embracing  many  towns  and  parishes,  as  the 
Peculiar  of  the  Dean  of  Salisbury.  In  others  several  places  may  be  oompr^exxled, 
lying  at  a  great  distance,  apart  from  each  other.  Again  some  include  cmly  one  or 
two  parisl^ ;  *'  ibid  at  p.  2X  their  number  is  estimated  at  300;  cp.  Hale,  Precedents, 
etc.,  xxix-xxxi ;  one  PeoUiar  of  the  abbey  ot  St.  Albans  extended  over  26  parishes, 
aad  in  i505-X536  700  wills  were  there  proved ;  in  the  Commt8sary*s  court  for  the 
City  of  London  from  1496-X500,  XS54  persons  were  cited,  ibid  liii. 

^x,  2  Victoria  c.  xo6;  3,  4  Victoria  c.  86;  xo,  xx  Victoria  c  98;  PhilUmore, 
Eccl.  Law  92^. 
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Provincial  courts.^     The  Provincial  courts  of  the  Archbishop  of 
Canterbury  were  the  following . — 

(a)  The  court  of  the  "  Official  Principal "  of  the  archbishop 
(usually  known  as  the  court  of  the  Arches^)  was  at  once  the 
court  of  Appeal  from  all  the  Diocesan  courts,  and  a  court  of 
first  instance  in  all  ecclesiastical  causes.  The  latter  jurisdiction 
was  acquired  by  a  series  of  encroachments  (not  without  protest 
on  the  part  of  the  bishops)  analogous  to  the  encroachments  of 
the  papal  jurisdiction.' .  This  jurisdiction  was  restrained  by  the 
statute  of  Citations,^  which  put  an  end  to  the  practice  of  citing 
persons  outside  their  dioceses,  except  on  appeals,  on  request  of 
the  bishop,  or  in  case  of  the  bishop's  negligence  to  hear  the  case. 
"As  official  principal  the  judge  was  held  to  possess  all  the 
judicial  power  of  the  archbishop  ...  he  issued  process  in  his 
own  name,  and  seems  in  all  respects  to  represent  the  archbishop 
in  his  judicial  character  as  completely  as  the  chief  justice  repre- 
sented the  king.'' '  Whether  or  no  this  deprived  the  archbishop 
of  the  right  to  sit  and  act  personally  in  his  court  is  not  quite 
clear.* 

{b)  The  court  of  Audience.  Just  as  the  bishop  did  not  de- 
prive himself  of  all  jurisdiction  by  delegation  to  an  official  or 
commissary,  so  the  archbishop  did  not  originally  deprive  himself 
of  all  jurisdiction  by  delegation  to  the  official  principal.  He 
possessed  a  jurisdiction  concurrent  with  that  of  the  court  of  the 
Arches,  which  was  exercised  in  the  court  of  Audience.  In  later 
times  this  jurisdiction  was  exercised  by  the  judge  of  the  court 
of  Audience.^  At  one  time  the  archbishop  may  have  exercised 
a  considerable  part  of  this  jurisdiction  in  this  court  It  is 
oientioned  in  a  seventeenth  century  account  of  the  ecclesiastical 
courts;  and  in  1638- 1639  there  is  a  mention  of  appeals  from  this 
court  to  the  High  Court  of  Delegates.^  But  it  does  not  appear 
to  have  been  revived  as  a  separate  court  after  the  Restoration ;  * 

^  The  Archbishop  of  Canterbury  had  also  a  Diocesan  court  for  the  Diocese  of 
Canterbury  which  was  held  by  a  Commissary,  Bcclesi^tical  Commission  1883,  31 ; 
as  to  these  courts  see  ibid  31.  32,  44-46. 

*The  offices  of  Dean  of  the  Arches  and  Official  Principal  became  merged, 
Fourth  Instit.  337.  The  courts  of  both  the  Official  Principal  and  the  Dean  sat  at 
St.  Mary-le-Bow  which  was  built  on  arches ;  and  hence  the  court  of  the  Official 
Principad  became  known  as  the  court  of  the  Arches. 

'  Maitland»  Canon  Law  xiy-xao.  ^23  Henry  VIII.  c  9. 

'Ecclesiastical  Commission  1883,  31;  cp.  Boyd  v.  Phillpotts  (1874)  L*^*  4 
Ad.  and  Eccl.  at  pp.  320,  321. 

'Ecclesiastical  Commission  1883 »  46. 

^  Ibid  3T ;  PhilUmore,  Eccl.  Law,  922,  923 ;  Coke,  Fourth  Instit.  337,  said  that 
it  possessed  no  contentious  jurisdiction,  but  dealt  merely  with  matters  pro  forma, 
e.g.  the  admission  to  benefices,  etc. 

•  S.P.  Dom.  z638-i639,  217,  ccccvi  96. 

'  Ecclesiastical  Commission  1883, 190 ;  it  would  seem  from  the  patent  set  out 
in  Boyd  v.  Phillpotts  (1874)  L.R.  4  Ad.  and  Eccl.  at  p.  321  that  the  Official  Prjn- 
cipal  has  absorbed  th?  jurisdiction  of  this  court. 
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and  it  has  now  fallen  into  disuse.  It  must  not  be  confused  with 
the  personal  jurisdiction  which  the  archbishop  has  over  his 
suffragan  bishops.^ 

(c)  The  Prerogative  court*  This  court  was  sometimes  pre- 
sided over  by  the  official  principal,  sometimes  by  a  special  com- 
missary. It  took  cognizance  of  the  testamentary  jurisdiction 
belonging  to  the  archbishop.  It  originally  sat  in  the  archbishop's 
palace ;  but  it  was  moved,  about  the  time  of  the  Reformation, 
to  Doctors'  Commons.  The  archbishops  attracted  to  this  court 
most  of  the  testamentary  business  of  the  country.  Whenever 
a  man  left  dona  notabilia  in  more  than  one  diocese  they  claimed 
to  oust  the  jurisdiction  of  the  bishop.*  In  spite  of  much  opposi- 
tion they  made  good  this  claim,  which  was  recognized  by  the 
canons  of  1604.* 

{d)  The  court  of  Peculiars.^  This  court  was  held  by  the 
Dean  of  the  Arches  at  Bow  Church  for  the  thirteen  London 
parishes,  which  were  exempt  from  the  diocesan  jurisdiction  of 
the  Bishop  of  London. 

{e)  The  court  of  the  Vicar-General  in  which  the  bishops  of 
the  province  are  confirmed.* 

The  provincial  courts  of  the  Archbishop  of  York  were  the 
Chancery  court,  the  Prerogative  court,  and  the  court  of  Audience 
These  courts  corresponded  to  the  court  of  the  Arches,  the 
Prerogative  court,  and  the  court  of  Audience  of  the  Archbishop 
of  Canterbury.^ 

The  Public  Worship  Regulation  Act  *  provides  for  the  ap- 
pointment by  the  Archbishops  of  Canterbury  and  York  of  a 
single  judge  for  their  provincial  courts.  Such  person  is  to  hold 
the  posts  of  the  official  principal  of  the  Arches  court  and  the 
Chancery  court,  and  Master  of  the  Faculties  •  to  the  Archbishop 
of  Canterbury.  The  person  appointed  must  be  either  a  practising 
barrister  of  ten  years*  standing,  or  a  judge  of  one  of  the  superior 
courts.  He  must  also  be  a  member  of  the  Church  of  England. 
He  holds  office  during  good  behaviour. 

iRead  v.  Bishop  of  Lincoln  (1888)  13  P.D.  221;  (1889)  14  P.D.  88;  but  the 
exact  nature  of  the  jurisdiction  then  exercised  is  by  no  means  clear,  Phillimore, 
Eccl.  Law,  ;r3,  74. 

'Ecclesiastical  Commission  1883,  31. 

'  Lyndwood  174  sub.  voc.  Laicis ;  Bl.  Comm.  ii  509 ;  the  value  of  bona  notabilia 
.         was  ultimately  fixed  at  ;f  5. 
yj  *  Goffin,  The  Testamentary  Executor,  69,  70. 

"Ecclesiastical  Commission  1883,  31. 

•  Pliillimore,  Eccl.  Law,  922 ;  Rex  v.  Archbishop  of  Canterbury  [1902]  2  K.B. 

503- 

^  Ecclesiastical  Commission  1883,  31. 

'  37»  38  Victoria  c.  85  §  7. 

•  I.e.  the  official  who  Ranted  dispensations,  25  Henry  VIIT.  c.  21 ;  Fourth 
Instit.  337. 
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There  is  a  question  whether  at  any  time  Convocation  ever 
acted  as  a  court.^  There  is  some  evidence  to  show  that  in  the 
fourteenth  and  fifteenth  centuries  persons  accused  of  heresy  were 
brcmght  before  Convocation  by  the  bishop  who  had  cognizance  of 
the  case.  But  the  members  of  Convocation  did  not  vote  on  such 
trials.  It  was  probably  rather  in  the  nature  of  a  body  of  assessors 
to  the  archbishop  than  a  court  possessing  jurisdiction.  Coke,  it 
is  true,  treats  it  as  having  once  possessed  jurisdiction  in  cases  of 
heresy ;  *  and  a  majority  of  the  judges  in  Whistoris  Case  *  seemed 
to  think  that  it  might  still  possess  such  jurisdiction.  In  1532^ 
the  upper  house  was  made  a  final  court  of  Appeal  in  ecclesiastical 
causes  which  concerned  the  king — possibly  the  idea  was  to  follow 
up  the  analogy  between  the  temporal  and  spiritual  jurisdictions, 
suggested  in  the  preamble  to  the  statute,  by  giving  to  it  the 
position  of  the  House  of  Lords.  But  this  jurisdiction  was,  as  we 
shall  see,  taken  away  in  the  following  year.^  It  is  clear  that 
Convocation  exercises  no  jurisdiction  at  the  present  day. 

(2)  The  High  Court  of  Del^ates. 

In  the  pre-Reformation  period  there  was  an  almost  unlimited 
right  of  appeal  to  the  Pope  in  all  cases  which  fell  within  the  juris- 
diction of  the  ecclesiastical  courts.  This  right  was  fettered  to  a 
slight  d^ree  by  the  rules  made  by  the  Pope  himself,*  and  by  the 
statutes  of  Praemunire,  in  those  cases  in  which  the  civil  tribunals 
claimed  exclusive  jurisdiction.  But  where  it  existed  the  system 
of  appeals  and  rehearings  was,  or  might  be,  never  ending.  '*  Not 
only  might  a  matter  in  dispute  be  treated  over  and  over  again, 
delegacy  superseding  delegacy,  and  appeal  being  interposed  on 
every  detail  of  proceeding  one  after  another,  but  even  after  a 
definitive  decision  a  question  might  be  reopened  and  the  most 
solemn  decision  be  reversed  on  fresh  examination.  On  this 
system  of  rehearing  there  was  practically  no  limit,  for,  however 
solemn  the  sanction  by  which  one  Pope  bound  himself  and  his  suc- 
cessors, it  was  always  possible  for  a  new  Pope  to  permit  the 
introduction  of  new  evidence  or  a  plea  of  exceptions.  In  this 
way  the  Roman  court  remained  a  resource  for  ever  open  to  liti- 
gants who  were  able  to  pay  for  its  services,  and  the  apostolic  See 
avoided  the  imputation  of  claiming  finality  and  infallibility  for 
decisions  which  were  not  indisputable."  ^ 

^  EcclesiaBtical  Commission  1883,  45,  46,  53-69 ;  Read  v.  Bishop  of  Lincoln 
(1889)  14  P.D.  114-117. 

^  Fourth  InsdL  322 ;  cp.  Hale,  z  P.C.  390 ;  Gibson,  Codex  353  n.  g. 

*(i7i2)  Brod.  and  Free.  325. 

*  24  Henry  VIII  c.  12.  •  25  Henry  VIII.  c  19. 

'  Ecclesiastical  Commission  1883,  30 ;  E.H.R.  xvi  40,  41. 

^  Ecclesiastical  Commission  1883,  30. 
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The  statute  for  the  restraint  of  appeals  ^  prohibited  all  appeals 
to  Romej  and  provided  that  certain  ^  appeals  should  go  from  the 
archdeacon  to  the  bishop,  and   (within  fifteen  days)  from  the 
bishop  to  the  courts  of  Arches  or  Audience,  and  from  those  courts 
to  the  archbishop  himself.     His  decision  was  to  be  final  except 
in  cases  touching  the  king.     In  that  case  there  was  to  be  an  ap- 
peal from  any  of  the  ecclesiastical  courts  to  the  upper  house  of 
Convocation.     This  statute  was  superseded  by  one  passed  in  the 
following  year  which  provided  a  new   court  of  appeal   for  all 
ecclesiastical  causes.'     The  court  created  by  this  Act  came  to  be 
known  as  the  High  Court  of  Delegates.     The  Act  provided  as 
follows :  "  For  lack  of  justice  at  or  in  any  of  the  courts  of  the 
archbishops  of  this  realm,  or  in  any  of  the  king's  dominions,  it 
shall  be  lawful  for  the  parties  grieved  to  appeal  to  the  King's 
Majesty  in  the  king's  court  of  Chancery ;  and  that  upon  every 
such  appeal  a  commission  shall  be  directed  under  the  Great  Seal 
to  such  persons  as  shall  be  named  by  the  King's  Highness  his 
heirs  and  successors,  like  as  in  case  of  appeal  from  the  Admiral's 
court,  to  hear  and  definitely  determine  every  such  appeal,  and  the 
causes  concerning  the  same.     And  that  such  judgment  as  the  said 
commissioners  shall  make  and  decree  .  .  .  shall  be   good  and 
effectual,  and  also  definitive."*     An  appeal  to  the  same  body 
was  provided  from  such  peculiar  jurisdictions  as  were  exempt 
from  episcopal  or  archiepiscopal  control^     A  person  desiring  to 
appeal  addressed  a  petition  to  the  crown  in  Chancery,  on  which  a 
commission  of  appeal  issued  appointing  certain  commissioners. 
If  any  of  these  commissioners  died  pending  the  appeal,  if  they 
were  equally  divided,  or  if,  for  any  reason,  it  was  desired  to  in- 
crease the  strength  of  the  court,  a  "  commission  of  adjuncts " 
issued,  adding  certain  persons  to  the  court.     It  followed  that  the 
court  was  differently  constituted  for  the  hearing  of  each  appeal.* 
Henry  VIII.'s  statute  declared  the  judgment  of  the  Del^ates  to 
be  final ;  ^nd  in  1678  this  clause  of  the  statute  was  successfully 
appealed  to  to  refute  the  contention  that  the  House  of  Lords  could 
hear  appeals  from  them.^     But  it  was  decided  by  the  Elizabethan 
lawyers  that  the  crown  could,  like  the  Pope,  issue  a  Commission 
of  Review,  to  hear  the  whole  case  over  again.® 

1 24  Henry  VIII.  c.  12. 

'  Causes  testamentary,  causes  of  matrimony  and  divorce,  rights  of  tithes,  obla- 
tions and  obventions ;  this  did  not  apparently  include  heresy. 

'35  Henry  VIII.  c.  19  ;  repealed  i,  2  Philip  and  Mary  c.  8  ;  revived  i  Elizabeth 
c.  I  with  a  saving  for  certain  pending  appeals  to  the  Pope. 

*§4.  »§6. 

*•  Rothery*s  Return,  Parliamentary  Papers  1867  Ivii  75,  x-xii. 

'2  Swanst.  326-330;  Hist.  MSS.  Com.  Ninth  Rep.  App.  Pt.  II.  113;  cf.  ibid 
Eleventh  Rep.  App.  Pt.  II.  216  no.  310  for  an  attempt  to  appeal  from  a  deciBion  of 
the  Delegates  as  to  the  genuineness  of  a  will. 

«Ibid. 
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The  court  was  not  a  court  of  first  instance.  It  did  not 
control  the  court  of  High  Commission,  the  aboh'tion  of  which 
necessarily  added  to  the  number  of  cases  heard  before  it^ 

The  crown  had  an  absolute  discretion  as  to  the  persons 
to  be  appointed.  But,  as  the  lawyers  of  Doctors*  Commons 
were  the  only  lawyers  aquainted  with  canon  or  civil  law, 
certain  of  them  were  usually  included  in  the  commission.  In 
some  of  the  earlier  cases  bishops  and  judges  were  included.  In 
the  eighteenth  century  the  bishops  were  rarely  included,  and  were 
at  length  entirely  excluded  * — a  tendency  which  was  apparently 
beginning  to  make  itself  felt  in  the  earlier  half  of  the  seventeenth 
century.'  It  was  stated  in  1832  that  in  ordinary  cases  the  dele- 
gates were  three  puisne  judges  and  three  civilians,  though  in 
special  cases,  temporal  peers,  and  other  judges  might  be  added.^ 
It  is  not  surprising  to  find  that  the  court  was  unsatisfactory.  It 
was  a  shifting  body,  so  that  no  general  rules  of  procedure  could 
be  established.  It  did  not  as  a  rule  give  reasons  for  its  decisions. 
Its  members  were  only  paid  a  guinea  a  day ;  and  consequently 
it  was  usually  composed  of  the  junior  civilians.  On  them,  the 
judges  of  the  common  law  courts,  appointed  as  delegates,  were 
obliged  to  rely  for  their  law.*  In  consequence  of  the  dissatisfac- 
tion felt  at  its  working  the  Ecclesiastical  Commission  of  1832,  in 
a  special  report,  recommended  the  transfer  of  its  jurisdiction  to 
the  Privy  Council ;  and  this  recommendation  was  carried  out 
in  the  same  year.®  The  jurisdiction  is  now  exercised  by  the 
Judicial  Committee  of  the  Privy  Council  created  in  1833.'^ 


(3)  The  Court  of  High  Commission. 


8 


When  Henry  VIII.  made  himself  supreme  head  of  the  church 
he  was  naturally  obliged  to  exercise  some  of  his   powers   by 

^  EcclesUttical  CommisBion  1883,  47 ;  below  6og. 

'  Rothery*s  Return  xx-xxit. 

'  In  1639- 1640  Sir  J.  Lambe  wrote  to  Laud  advising  him  not  to  put  common  law 
judees  on  these  commissions  as  such  a  practice  would  **  by  little  and  little  ruin  our 
profession  and  deduce  and  turn  all  ecclesiastical  jurisdiction  into  the  common  law,** 
S.P.  Dom.  1639-1640,  350  ccccadii. 

*  Ecclesiastica]  Commission  (1832)  Special  Report  6 ;  in  1699,  >^  ^^  hearing  of 
the  appeal  made  by  the  Bishop  of  St.  David's  from  the  decree  of  suspension  made 
by  the  Archbishop  of  Canterbury,  four  peers,  seversd  judges,  and  doctors  of  the  civil 
law  were  apjpointed,  Lutterell's  Diary  iv  506 ;  for  further  notes  of  the  course  of  this 
appeal  see  imd  5x4,  525. 

*  Ecclesiastical  Commission  1832,  6 ;  see  ibid  159,  z6o  (Evidence  of  Joseph 
PhilHmore). 

'2,  3  William  IV.  c.  92 ;  but  a  recourse  to  the  Delenttes  by  the  special  pro- 
vision in  the  patent  of  a  Colonial  Bishop  was  still  possible,  Rothery's  Return  xoo. 

^  Above  5x8.  The  hearing  of  ecclesiastical  cases  was  not  actually  mentioned 
in  this  Act ;  but  it  was  assumed  that  this  jurisdiction  passed,  and  this  was  recog- 
nised by  the  Church  Discipline  Act,  3,  4  Victoria  c.  86  §  16. 

*  On  the  whole  subject  see  R.  O.  Usher,  The  Rise  and  Fall  of  the  High  Com- 
mission. 
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delegating  them  to  coounissioners.  Thomas  Cromwell  was 
given  a  general  commission  to  exercise  the  powers  conferred  by 
the  royal  supremacy,  and  to  delegate  such  parts  of  it  as  he  saw 
fit  to  others.^  Under  this  power  limited  commissions  were 
issued ;  *  but  the  first  general  commission  issued  to  a  number  of 
persons  dates  from  a  commission  issued  by  Edward  VI.  in  1549. 
It  was  '*  in  substance  and  in  form  the  first  of  the  long  succession 
of  Letters  Patent  issued  by  the  crown  up  to  the  moment  of  the 
abolition  of  the  court  of  High  Commission  in  1641/''  Several 
other  general  commissions  of  this  kind,  and  also  commissions  of 
a  more  limited  nature,  were  issued  both  by  £dward  VL  and 
Mary.^  Another  general  commission  was  issued  by  Elizabeth 
'^^  1559)^  but  this  commission  possessed  statutory  authority, 
since  Elizabeth's  Act  of  Supremacy  had  specially  authorized  its 
issue.*  It  was  not,  however,  materially  different  from  the  former 
commissions ;  ^  and,  though  it  had  statutory  authority,  the 
judges  held  that,  even  without  statutory  authority,  the  crown 
had  power  to  issue  it  by  virtue  of  its  supremacy  over  the  church.* 
It  was  not  till  the  latter  part  of  the  sixteenth  and  the  beginning 
of  the  seventeenth  centuries,  when  the  legaility  of  the  powers 
exercised  by  the  court  of  High  G^mmission  began  to  be  con- 
tested, that  the  question  whether  or  not  it  rested  only  upon 
statutory  authority  began  to  assume  importance.^ 

The  earlier  commissions  were  rather  a  series  of  instruments 
employed  by  the  state  to  enforce  its  ecclesiastical  policy  than 
the  definite  creation  of  an  institution  exercising  judicial  functions.^' 
On  that  account  the  powers  of  the  commissioners  were  wide. 
They  were  entrusted  with  the  duty  of  enforcing  the  Acts  of 
Supremacy  and  Uniformity,  of  dealing  generally  with  ecclesi- 
astical offences,  and  of  suppressing  any  movements  dangerous 
to  the  church."  They  could  conduct  their  enquiries  very  much 
as  they  pleased,^^  and  with  or  without  a  jury.'*  They  could 
summon   persons  on   suspicion,  and   they  could  examine  the 

1  Usher  30.  >  Ibid  21.  >  Ibid. 

*  Ibid  32-25 ;  Ecclesiastical  Commission  1883,  49. 

*  Usher,  op.  dt  26-27. 

'  I  Elixabeth  c  x  §  8 ;  c£.  the  report  of  the  Ecclesiastical  Commiasionets  1883, 

49-50. 

^  Usher,  op.  cit  27. 

^Caudrey's  Case  (1591)  5  Co.  Rep.  i ;  cf.  the  resolutions  of  the  judges  in  X605 

as  reported  in  Cro.  lac.  37,  and  Moore,  K.B.,  755 ;  Usher,  op.  cit  33-34 ;  James  IL's 

lawyers  would  probably  have  justified  the  king's  creation  of  a  new  court  of  Hi^ 

Commission  in  the  face  of  13  Charles  II.  St.  i  c  X2  §  3  on  some  such  ground,  see 

Stillingfleet  Ecd.  Cases  ii  200,  201. 

*  Below,  6xo-6ii. 

"  Usher,  op.  dt  46-47,  50.  ^^  Ibid  50-53. 

"  Ibid  56  seqq. 

^*  Commission  of  1559,  Prothero,  Documents  xli,  228 ;  this  clause  was  omitted 
in  16x1,  ibid  xli  v. 
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accused  on  oath.^  All  these  powers  they  exercised  according 
to  the  instructions  and  under  tihe  supervision  of  the  Council ;  ^ 
and,  as  ecclesiastics  and  civil  and  canon  lawyers  predominated,' 
naturally  their  procedure  tended  to  follow  the  model  of  the  civil 
rather  than  the  common  law.^  Concurrently  with  this  general 
commission,  special  diocesan  commissions  were  issued  from  time 
to  time  in  order  to  strengthen  the  bishops'  powers,  judicial  and 
otherwise.'^  These  commissions  helped  to  secure  the  mainten- 
ance of  the  Elizabethan  settlement  and  the  episcopal  authority 
in  the  dioceses,  just  as  the  general  commission  helped  to  secure 
their  maintenance  in  the  kingdom.* 

As  these  general  commissions  came  to  be  regularly  issued  to 
the  same  persons,  they  tended  to  become  less  a  merely  executive 
instrument  of  the  state,  and  more  one  of  the  regular  institutions 
of  the  church.^  This  process  was  helped  forward  by  the  fact 
that  the  Council  b^an  to  refer  to  the  ecclesiastical  commission 
many  petitions  on  ecclesiastical  matters  which  prayed  for  relief 
which  could  not  be  got  in  the  ordinary  ecclesiastical  courts.^  In 
consequence  it  b^an  to  act,  not  only  as  a  body  entrusted  with 
the  maintenance  of  the  policy  of  the  state  in  ecclesiastical  matters, 
but  also  as  a  judicial  court  It  began  to  develop  forms  and 
rules  of  procedure ;  and  as  early  as  1570  it  was  referred  to  by 
the  Council  in  terms  which  showed  that  it  was  already  regarded  as 
a  court.^  The  number  of  the  commissioners  showed  a  tendency 
to  increase,^^  and  the  extent  of  the  jurisdiction  conferred  on  them 
by  the  commission  tended  to  become  more  definite." 

Under  the  Stuarts  the  powers  conferred  by  the  commission 
were  elaborately  specified.  The  Patent  of  161 1  recognized  the 
existing  constitution  and  procedure  of  the  court ;  and  it  was  the 
model  followed  by  all  the  later  commissions  of  James  I.'s  reign.^^ 
In  1625  there  was  a  short  lived  provision  that,  during  the  session 

^See  the  Commission  of  i6xz,  Prothero,  Doouments  429;  kn  tht  ex  officio 
oath  see  below  609  and  n.  8. 
'  Usher,  op.  cit.  50. 
'  Ibid  84, 149 ;  Protfaero,  Documents  zlvi. 

*  Usher,  op.  cit.  chap.  v. 

*  Ibid  chap,  xiii ;  Prothero,  Documents  xlv,  xlvt 

*  The  mam  commission — the  court  of  High  Commission — ^was  the  Canterbury 
commission ;  *'  The  Canterbury  Commissioners  were  not  expected  to  perform  regular 
ecclesiastical  routine  business  in  the  dioceses,  even  though  their  patent  vested  in 
them  the  requisite  authority;  if  the  crown  deemed  expedient  the  regular  exercise  of 
such  authority  in  any  part  of  England,  a  special  patent  was  issued  for  a  single  case 
or  for  a  certain  district.  .  .  .  But  the  court  of  High  Commission  itself  .  .  .  was 
clearly  expected  to  supervise  these  commissions  and  to  supplement  at  discretion  by 
its  own  broad  authority  their  very  limited  powers,**  Usher,  op.  cit.  285. 

'  Ibid  64.  » Ibid  70. 

*  Ibid  71-72,  citing  Dasent  vii  361. 

^  See  the  Table  compiled  by  Usher,  op.  cit  90. 

"  Ibid  104-105,  336-238.  "  Ibid  241. 
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of  Convocation,  the  powers  of  the  court  should  be  exercised 
only  by  the  bishops  in  Convocation;^  and  in  1611,  161 3,  1620, 
and  1625  provision  was  made  for  the  creation  of  a  commission 
to  review  its  decisions.^  But  the  Patents  of  Charles  I.'s  reign 
reverted  to  the  form  used  in  1601.*  The  result  was  that  these 
clauses  as  to  Convocation,  and  as  to  the  provision  of  a  commis- 
sion of  review  disappeared.  "Thus  the  commission  became 
ctir-cv^i-  once  more  absolute,  unlimited,  and  without  appeal ;  **  *  and  in 
1634-163  5  Laud  revived  its  visitatorial  powers  which  had  been 
in  abeyance  since  1584.^ 

We  have  seen  that  in  the  sixteenth  century  the  commission 
was  being  gradually  increased  in  size ;  and  the  increase  became 
rapid  in  James  I.'s  reign.  In  161 1  its  numbers  were  increased 
from  60  to  92;  and  in  1625  from  92  to  io8.*  The  reason  for 
this  last  increase  was  the  discontinuance  of  the  diocesan  com- 
missions. Instead  of  these  commissions,  members  of  the  court 
of  High  Commission  sat  in  any  place  where  their  presence  was 
required^  By  this  means  the  court  was  able  to  make  its  power 
felt  all  over  the  country.  Thus  a  uniform  discipline  and  a  uni- 
form administration  of  the  ecclesiastical  law  could  be  secured, 
and  so  the  policy  of  Charles  and  Laud  could  be  more  efTectually 
enforced  all  over  the  country. 

The  court  of  High  Commission  stood  to  the  church  and  to 
the  ordinary  ecclesiastical  courts  somewhat  in  the  same  relation 
as  the  Council  and  Star  Chamber  stood  to  the  state  and  the 
ordinary  courts  of  the  state,  central  and  local.®  It  is  no  wonder 
therefore  that,  throughout  its  history,  its  relations  to  the  Coundl 
and  Star  Chamber  were  close.^  Both  were  semi-political,  semi- 
judicial  courts  engaged  in  carrying  out  in  their  several  spheres  a 
common  policy.  Both  therefore  exercised  a  jurisdiction  which 
was  to  a  large  extent  concurrent  with  that  of  the  ordinary  courts  " 
— supplementing  their  deficiences,  supporting  their  authority,  and 
sometimes  correcting  their  miscarriages  of  justice."  And  just  as 
its  power  and  efficiency  made  the  Star  Chamber  a  popular  court, 
so  the  same  qualities  draw  much   business  from  the   ordinary 

1  Prothero,  Documents  xliv,  xlv.  '  Ibid. 

•  Usher,  op.  cit  242 ;  Ecclesiastical  Commission  1883,  50. 
^  Usher,  op.  cit.  242-243.  *  Ibid  243. 

•  Ibid  250.  ^  Ibid  331-332. 

'  For  the  relation  of  the  High  Commission  to  the  other  courts  see  Usher,  chap, 
xiv ;  for  the  position  of  the  Council  and  Star  Chamber  see  above  504-506. 

•  See  Usher,  op.  dt.  3 12- j  13. 
^Ecclesiastical  Commission  1883,  50. 

^^  See  e.g.  S.P.  Dom.  1637, 520,  ccclxxi  43,  where  Laud  contemplates  ttmedyixuf 
an  injustice  done  by  the  court  of  the  Arches  by  means  of  the  High  Commission ;  ct 
Usher,  op.  cit.  96-97. 
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ecclesiastical  courts  to  the  High  Commission.^  When  it  was  at 
the  height  of  its  power  there  was  very  little  business  done  by  the 
court  of  Delegates.^  Besides  its  work  of  supervising  the  doings 
of  the  ordinary  ecclesiastical  courts,  its  original  jurisdiction  was 
almost  co-extensive  with  that  of  those  ordinary  courts.  Thus  it 
comprised  many  various  matrimonial  offences — alimony,  divorce, 
and  so  forth ;  immorality  and  simony,  plurality,  and  other 
clerical  irregukrities.^  It  comprised  also  heresy,  schism  and 
non-conformity;  and,  as  Professor  Usher  has  noted,*  these 
offences  then  had  a  larger  meaning  than  they  have  now.  '*  The 
quarrelling  of  two  old  women  in  church  was  schism,  witchcraft 
was  heresy,  and  the  failure  of  the  parson  to  read  prayers  on  a 
Wednesday  because  he  was  reaping  his  harvest,  was  non- 
conformity. Neither  heresy  nor  schism  was  necessarily  connected 
with  Puritanism  or  Roman  Catholicism.  Non-conformity  applied 
equally  to  those  who  broke  the  rules  of  the  church  through  in- 
difference or  negligence,  and  to  those  who  refused  to  perform 
them  for  conscience  sake."  Finally,  from  1613  onwards,  it  was 
empowered  to  enforce  the  Star  Chamber  rules  as  to  the  censor- 
ship of  the  press.* 

A  strong  court  of  this  kind  was  necessary  to  support  the 
Elstablished  Church  against  both  its  Roman  Catholic  and  its 
Puritan  enemies.  Like  the  court  of  Star  Chamber/  it  did  not 
at  first  arouse  much  opposition.  Its  cause  lists  were  full,  and, 
indeed,  continued  to  be  full  to  the  end."^  But  in  the  last  two 
decades  of  the  sixteenth  century  the  growing  strength  of  the 
High  Commission  on  the  one  hand,  and  of  the  Puritan  opposition 
to  the  ecclesiastical  policy  of  the  Government  on  the  other,  gave 
rise  to  attacks  both  upon  its  procedure  and  jurisdiction.  The 
feature  in  its  procedure  which  was  the  main  object  of  attack  was 
the  ex  officio  oath,  because  that  oath  was  the  most  efficient  means 
of  extracting  information  as  to  the  policy  of  the  opponents  of 
the  Established  Church.^     Those  who  attacked  its  jurisdiction 

^  Professor  Usher  quite  rightly  points  out  that  **  It  would  be  difficult  to  exaggerate 
the  fundamental  importance  of  the  share  played  by  the  Englkh  people  themselves  in 
the  evolution  of  the  court.  Without  their  ready  acceptance  of  its  legality,  without 
their  belief  in  the  useful  function  it  performed,  neither  royal  fiat  nor  statute  could 
have  created  such  a  court  and  compelled  people  to  resort  to  it,**  op.  dt.  70-71 ;  for 
its  popularity  even  under  Laud*s  renme  see  ibid  323-324. 

*  Ecclesiastical  Commission  1883,  50 ;  Usher,  op.  cit.  3x1-3x2. 

*  Ibid  256-257.  *  Ibid  257. 

*  Ibid  54,  313 ;  for  the  history  of  this  legislation  see  Bk.  iv  Pt.  I.  c.  7. 
•Above  509,  5x2-5x3.  ^  Above  n.  x. 

^  Usher,  op.  cit.  125-126 ;  Hallam,  C.H.  i  202  says,  *'  This  procedure  which  was 
founded  wholly  on  the  canon  law,  consisted  in  a  series  of  interrogations,  bo  com- 
prehensive as  to  embrace  the  whole  scope  of  clerical  uniformity,  yet  so  precise  and 
minute  as  to  leave  no  room  for  evasion,  to  which  the  suspected  party  was  bound  to 
answer  on  oath ;  **  as  to  its  origins,  which  must  be  sought  in  the  procedure  of  the 
canon  law,  see  Usher,  op.  cit.  77  n.  x ;  according  to  the  law  it  was  clearly  not 

VOL.  I.--39 
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asserted  that  it  depended  upon  the  Act  of  Supremacy  and  that, 
according  to  the  true  interpretation  of  that  statute,  its  jurisdic- 
tion was  unduly  extended.^  But  the  Puritans,  though  they  were 
a  considerable  power  in  the  House  of  Commons,  were  not  yet  a 
majority  in  that  House,  and  their  views  found  as  yet  no  counten- 
ance in  the  courts.^ 

These  conditions  were  entirely  changed  under  the  Stuarts. 
The  claim  made  by  the  first  two  Stuart  kings  that  their  pre- 
rogative made  them  the  sovereign  power  in  the  state  united 
against  them  both  the  lawyers  and  the  majority  of  the  House 
of  Commons.  And,  as  at  the  same  time,  the  Stuart  kings  allied 
themselves  with  the  party  in  the  church  which  was  most  opposed 
to  the  Puritans,  the  legal  and  constitutional  opposition  to  the 
crown  found  itself  allied  to  the  religious  opposition  to  the 
ecclesiastical  policy  of  the  government  That  alliance  was 
cemented  as  the  church  came  to  be  more  and  more  dominated 
by  churchmen  of  Laud's  school ;  and  thus  a  religious  element 
was  imported  into  the  l^al  and  political  controversy  which  was 
destined,  for  an  interval,  to  prove  fatal  to  the  constitution. 

The  first  effect  of  this  alliance  was  seen  in  the  chained 
attitude  of  the  common  lawyers.  Though  Coke  had,  in  Caudrey's 
Case^  magnified  the  royal  supremacy,  he  now  employed  his 
ingenuity  to  find  reasons  for  crippling  the  court  of  High  Com- 
mission. He  seems  to  have  been  a  convert  to  the  view  that  its 
powers  depended  upon  the  Act  of  Supremacy;^  and  to  have 
given  a  most  restrictive  interpretation  to  the  words  of  that 
statute.  Thus,  though  the  court  was  clearly  empowered  to  deal 
with  all  ecclesiastical  offences,  he  maintained  that  it  was  only 
"  enormous  "  offences  which  fell  within  its  cognizance ;  and  that 
others  must  be  left  to  the  ordinary  ecclesiastical  courts.^  He 
denied  it  the  right  to  fine  and  imprison,*  and  to  interpret  the 
limits  of  its  own  jurisdiction.^  He  denied  the  validity  of  the  ex 
officio  oath.*  He  commented  upon  the  lengthy  provisions  of  the 
more  recent  commissions,  and  the  denial  of  all  right  to  appeal.' 
His  brethren  followed  his  lead.  The  action  of  the  court  was 
fettered  by  writs  of  prohibition ;  and  persons  imprisoned  by  it 
were  released  by  writs  of  habeas  corpus.^®    This  legal  opposition 

illegal,  see  Usher,  op.  cit.  Z44-i46 ;  for  the  Puritan  attacks  upon  its  legality  see  ibid 
I29-Z30,  135. 

^  See  two  pamphlets  of  I59i>  cited  by  Usher,  140-141. 

•  Above  596  n.  5. 

'  (1591)  5  Co.  Rep.  I.  ^  Roper's  Case,  Z2  Co.  Rep.  45. 

^  Usher,  op.  cit  185 ;  Z2  Co.  Rep.  at  p.  48 ;  cp.  Fourth  Instit.  331. 

'  Fourth  Instit  326.  '^  Fuller's  Case,  12  Co.  Rep.  at  p.  42. 

"  12  Co.  Rep.  26.  *  Fourth  Instit  326,  328. 

^^  Usher,  op.  cit.  i8o-z8i;  Fuller,  after  being  imprisoned  by  the  High  Com- 
mission, got  a  habeas  corpus  from  the  King's  Bench,  ibid  177;  Coke,  Fourth  Instit. 
33«-334. 
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died  down  after  Coke's  dismissal  in  1616  ;^  but,  from  the  latter 
part  of  Elizabeth's  reign»  the  House  of  Commons  had  always 
contained  a  strong  Puritan  party ;  and  attempts  had  been  made 
to  pass  legislation  hostile  to  the  commissioa'  It  had  been 
attacked  in  1610;'  and  in  all  succeeding  Parliaments  Laud's 
religious  policy  was  a  grievance  of  as  much  importance  as  any  of 
the  constitutional  questions  of  the  day/  The  strengthening  of 
the  High  Commission  to  enforce  this  policy,  and  its  activity 
during  the  eleven  years  of  prerogative  rule  (1629-1640),  ensured 
its  downfall  when  the  Long  Parliament  met 

In  1641  *  the  clause  of  the  Act  of  Supremacy  which  gave  the 
crown  power  to  exercise  its  supremacy  through  commissioners 
was  repealed ;  the  court  was  abolished ;  and  it  was  provided 
that  no  similar  court  should  be  again  set  up  The  Act  then 
went  on  to  abolish  the  criminal  and  corrective  jurisdiction  of  all 
the  other  ecclesiastical  courts.  It  did  not,  however,  abolish  their 
civil  jurisdiction;  and  during  the  Interregnum  provision  was 
made  for  the  exercise  of  their  jurisdiction  over  grants  of  probate 
and  administration,*  and  for  some  part  of  their  matrimonial 
jurisdiction/  At  the  Restoration  the  criminal  and  corrective 
jurisdiction  of  the  other  ecclesiastical  courts  was  revived ;  ^  but 
the  court  of  High  Commission  was  explicitly  exempted  from 
the  Act ;  and  the  repeal  of  the  clause  of  Elizabeth's  Act  of 
Supremacy,  upon  which,  as  it  was  now  agreed,  its  legality  de- 
pended, was  confirmed.* 

« 

(4)  The  Statutory  Courts  of  the  nineteenth  century. 

Certain  statutes  of  the  last  century  have  provided  a  new  and 
a  more  convenient  procedure,  and,  in  some  cases,  new  courts, 
for  the  exercise  both  of  criminal  and  civil  jurisdiction. 

The  procedure  of  the  ecclesiastical  courts  had  become  so 
dilatory  and  expensive  that  much  difHculty  had  been  found  in 
bringing  to  justice  clei^  guilty  of  immoral  conduct  The 
ecclesiastical  commissioners  reported  in  1832  that  ''some  cases  of 
a  flagrant  nature,  which  have  occurred  of  late  years,  have 
attracted  the  attention  of  the  public  to  the  corrective  discipline 
of  the  church,  as  administered  by  the  ecclesiastical  courts,  and 

1  Some  prohibitions  continued  to  be  granted.  Usher,  op.  dt.  ^17-3x9 ;  u  Pro- 
fessor Usher  says,  '*The  common  law  jud^s  gave  up  any  direct  attack,  and 
acquiesced,  albeit  in  a  somewhat  jealous  and  disapproving  spirit,  in  the  commission*s 
continued  existence  and  activity.** 

*  Ibid  130, 133, 146*147.  •  Prothero,  Documents  302-305. 

*  Bk.  iv  Pt.  I.  c.  6.  *  x6  Charles  I.  c.  zx. 
•Acts  and  Ordinances  i  564  (1644) ;  ii  702  (1653). 

^  Ibid  ti  406  (z65o-x65z) — cases  of  forcible  and  pretended  marriages. 
•13  Charies  II.  St  zc.  Z2.  *S  3- 
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have  at  the  same  time  exhibited  in  a  strong  light  the  inooo- 
veniences  which  have  attended  the  application  of  the  ofdinaiy 
process  of  the  courts  to  such  suits ;  namely,  an  injurious  delay 
in  effecting  the  desired  object  of  removing  ministers  of  immoral 
and  scandalous  lives  from  the  administration  of  the  sacred  offices 
of  the  church ;  and  the  large  expense  incurred  in  such  suits."  ^ 

The  Church  Discipline  Act  of  1840  *  was  passed  to  deal  with 
the  cases  of  clerks  "who  may  be  chained  with  any  oflSence 
against  the  laws  ecclesiastical,  or  concerning  whom  there  may 
exist  scandal  or  evil  report  as  having  offended  against  the  said 
laws."  *  It  enacted  that  no  criminal  suits  should  be  instituted 
otherwise  than  according  to  procedure  provided  by  the  Act^ 

In  cases  where  a  clerk  is  charged  with  an  offence  the  bishop, 
may,  on  the  application  of  a  complainant,  or  of  his  own  motion, 
issue  a  commission  to  five  persons  to  enquire.  Th^  must  report 
to  the  bishop  whether  there  are  prima  facie  grounds  for  institiit- 
ing  proceedings.^  With  the  consent  of  the  party  accused,  tiie 
bishop  may  pronounce  sentence  without  further  proceedings.*  If 
he  does  not  consent,  articles  are  drawn  up  against  the  party 
accused^  If  he  admits  the  truth  of  the  articles  the  bishop  (or 
his  commissary  specially  appointed  for  that  purpose)  may  pro- 
nounce sentence.^  If  not,  either  the  bishop  assisted  by  three 
assessors  may  hear  the  case,  or  the  bishop  may  send  the  case  to 
be  tried  by  the  court  of  the  Province.*  But  the  letters  of  re- 
quest for  this  purpose  must  have  been  sent  before  the  filing  of 
the  articles. ^^  An  appeal  is  provided  to  the  court  of  the  Pro- 
vince and  to  the  Privy  Coundl.^^  In  order  to  avoid  the  double 
appeal,  most  cases  were  sent  by  the  bishop  to  the  court  of  the 
Province  in  the  first  instance.^ 

The  provisions  of  the  Act  did  not  apply  to  persons  instituting 
suits  to  establish  a  dvil  right ^'  They  did  apply  to  all  exempt 
and  peculiar  places,  except  those  belonging  to  bishoprics  or 
archbishoprics.^^  Pending  the  enquiry  or  trial,  the  bishop  was 
empowered  to  inhibit  the  party  accused  from  continuing  to 
perform  the  services  of  the  church."  This  Act  has  for  most 
purposes  been  repealed,  in  respect  of  those  classes  of  offences 
which  come  within  the  provisions  of  the  Clergy  Discipline  Act  of 

» At  p.  56.  « 3.  4  Victoria  c  86.  »§3.  *§23. 

•§§3.4,5.  '§6.  ^«7.  •S^ 

•§Sii,  13.  »§I3.  "§15. 

^'  Ecdesiastica]  Commission  1883,  xhri. 

»» 3.  4  Victoria  c.  86  §  xg.  w §  2a.  "  8  14. 

*•  55i  56  Victoria  c.  3a  §  14,  3 ;  see  Bowman  v.  Lax  [19x0]  P.  300 ;  and  cpw 
Beneficed  Clerk  v.  Lee  [1897]  A.C.  226  where  it  was  hdd  that  the  oBtaot  of 
simony  was  not  an  immoral  act  within  the  meaning  of  the  Act  of  z8<^  and  ao 
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That  Act  provides  that  a  clergyman  convicted  of  treason, 
certain  felonies  and  misdemeanours,  or  adultery,  or  against  whom 
a  bastardy  order,  or  a  decree  for  judicial  separation  has  been 
made,  shall  ipso  facto  forfeit  his  preferment  within  twenty-one 
days.^  It  provides  that  a  clergyman  may  be  prosecuted,  in  the 
Consistory  court  of  his  diocese,  by  any  of  his  parishioners,  if  he 
is  convicted  by  a  temporal  court  of  an  act  (other  than  those 
named  above)  constituting  an  ecclesiastical  offence,  or,  if  he  "  is 
alleged  to  have  been  guilty  of  any  immoral  act,  immoral  conduct, 
or  immoral  habit,  or  of  any  offence  against  the  laws  ecclesiastical, 
being  an  offence  against  morality,  and  not  being  a  question  of 
doctrine  or  ritual."  ^  The  bishop  may  in  all  cases  disallow  the 
prosecution  if  he  sees  fit  The  trial  is  before  the  bishop's  chan- 
cellor ;  but,  if  either  party  so  requires,  questions  of  fact  must  be 
decided  by  five  assessors.'  There  is  an  appeal  on  any  question 
of  law,  and,  with  the  leave  of  the  appellate  court,  on  any  question 
of  fact,  either  to  the  court  of  the  Province  or  to  the  Privy  Council.* 

In  1 874  the  Public  Worship  Emulation  Act  *  gave  to  the 
existing  ecclesiastical  courts  a  new  machinery  for  the  trial  of 
offences  against  the  ceremonial  law  of  the  church.  An  arch- 
deacon, a  churchwarden,  or  any  three  parishioners  of  the  arch- 
deaconry or  parish  within  which  a  church  or  burial  ground  is 
situate,  may  represent  to  the  bishop  that  unlawful  additions  have 
been  made  in  the  fabric  or  ornaments  of  the  church,  or  that 
there  has  been  use  of  unlawful  ornaments,  or  neglect  to  use  pre- 
scribed ornaments,  or  that  there  has  been  failure  to  comply  with 
the  rules  of  the  book  of  Common  Prayer,  as  to  the  conduct  of 
services.*  The  bishop  may,  if  he  pleases,  refuse  to  institute  pro- 
ceedings.^ If  he  thinks  that  proceedings  should  be  taken,  he 
may  himself,  with  the  consent  of  both  parties,  deal  finally  with 
the  case.*  If  they  do  not  consent,  the  case  is  heard  by  the  judge 
of  the  court  of  the  Province.*  From  his  decision  an  appeal  lies 
to  the  Privy  Council.^®  The  working  of  this  Act  has  not  been 
found  to  be  altogether  satisfactory.  The  ecclesiastical  com- 
missioners of  1883  reported  that  it  added  little  to  the  powers 
conferred  on  the  court  of  the  Arches  by  the  Church  Discipline 

came  within  the  Act  of  1840.  The  sections  of  the  Church  Discipline  Act,  which  are 
saved,  are  contained  in  the  schedule ;  they  relate  to  the  definition  of  terms ;  the 
power  of  the  bishop  to  pronounce  sentence  at  once  with  the  consent  of  the  parties ; 
the  power  of  the  bishop  to  inhibit  the  accused  party  pending  enquiry ;  the  require- 
ment that  witnesses  be  examined  on  oath  ;  powers  as  to  exempt  or  peculiar  places. 

*|  X.  *  §  2 ;  cp.  Sweet  v.  Young  [1902]  P.  37. 

•92,  a,  c,  e.  *§4. 

*37»  38  Victoria  c  85.  Cp.  Bcclesiastical  Commission  1883,  xlvii-xlix;  and 
Green  v.  Lord  Penzance  (x88z)  6  KC  657. 

•§8.  »§9.  "§9. 

•I  9.  "'§9. 
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Act ;  and  that,  in  practice,  proceedings  taken  under  it  were  no 
more  convenient  than  proceedings  taken  under  the  earlier  Act^ 
The  Benefices  Act  of  1898^  gave  to  the  bishop  in  certain 
cases  '  the  power  to  refuse  to  institute  a  person  presented  to  a 
benefice.  An  appeal  from  such  refusal  lies  to  the  archbishop  of 
the  Province,  and  to  a  judge  of  the  supreme  court,  nominated 
pro  hac  vice  by  the  Lord  Chancellor.^  The  judge  decides  any 
question  of  law,  and  finds  the  facts.  The  ardibishop  gives 
judgment  as  to  whether  the  facts  so  found  render  the  presentee 
unfit  for  the  duties  of  the  benefice.^  From  this  decision  there  is 
no  appeal.^  The  same  tribunal  is  given  a  jurisdiction  in  cases 
where  a  bishop  has  superseded  and  inhibited  an  incumbent,  by 
reason  of  negligent  performance  of  his  duties.  The  incumbent 
can  in  such  cases  appeal  to  this  tribunal  The  judge  decides 
whether  there  has  been  negligence.  The  archbishop,  if  negli- 
gence is  found,  decides  whether  it  is  good  ground  for  the  in- 
hibition.^ 

The  Jurisdiction  of  the  Ecclesiastical  Courts 

In  the  twelfth  century  the  ecclesiastical  courts  claimed  to 
exercise  a  wide  jurisdiction.  (l)  They  claimed  criminal  juris- 
diction in  all  cases  in  which  a  clerk  was  the  accused,  a  jurisdiction 
over  oflfences  against  religion,  and  a  wide  corrective  jurisdiction 
over  clergy  and  laity  alike  ''  pro  salute  animae  ".  A  branch  of 
the  latter  jurisdiction  was  the  claim  to  enforce  all  promises  made 
with  oath  or  pledge  of  faith.  (2)  They  claimed  a  jurisdiction 
over  matrimonial  and  testamentary  causes.  Under  the  former 
head  came  all  questions  of  marriage,  divorce,  and  legitimacy; 
under  the  latter  came  grants  of  probate  and  administration,  and 
the  supervision  of  the  executor  and  administrator.  (3)  They 
claimed  exclusive  cognizance  of  all  matters  which  were  in  their 
nature  ecclesiastical,  such  as  ordination,  consecration,  celebration 
of  service,  the  status  of  ecclesiastical  persons,  ecclesiastical  pro- 
perty such  as  advowsons,  land  held  in  frankalmoin,  and  spiritual 
dues. 

These  claims  were  at  no  time  admitted  by  the  state  in  their 
entirety ;  and  in  course  of  time  most  of  these  branches  of  juris- 
diction have  been  appropriated  by  the  state.  All  that  is  left  at 
the  present  day  is  a  certain  criminal  or  corrective  jurisdiction 
over  the  clergy,  and  a  certain  jurisdiction  in  respect  of  some  of 

»Atp.  xlix.  « 6x,  62  Victoria c.  48.  *§§a,3»i- 

*«3.i.  'fa.  a.  'Ibid. 

^  §  9 ;  for  a  case  of  this  kind  see  Rice  v.  the  Bishop  of  Oxford  [1917]  P.  tZt\ 
see  the  judgment  of  Lord  Coleridge,  J.,  at  p.  z86. 
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the  matters  contained  under  the  third  head     The  history  of  this 
jurisdiction  I  must  now  sketch. 

(i)  Criminal  and  corrective  jurisdiction. 

(i)  Criminal  jurisdiction. 

In  the  twelfth  century  the  church  claimed  that  all  clerks 
should  be  exempt  from  any  kind  of  secular  jurisdiction,  and,  in 
particular,  that  "  criminous  clerks  "  should  be  subject  to  the  ex- 
clusive jurisdiction  of  the  ecclesiastical  courts.^  In  answer  to 
this  claim  Henry  IL,  in  1 164,  propounded  the  scheme  contained 
in  the  third  clause  of  the  Constitutions  of  Clarendon,^  which  he 
contended  represented  the  laws  in  force  in  the  time  of  Henry  I. 
According  to  this  clause  the  clerk  must  be  accused  before  the 
temporal  court,  and  he  must  there  plead  his  clergy.  He  must 
then  be  sent  to  the  ecclesiastical  court  for  trial,  and  a  royal 
officer  will  attend  the  trial.  If  he  is  found  guilty  and  d^raded 
the  royal  officer  will  bring  him  back,  as  a  layman,  to  the  tem- 
poral court  to  suffer  the  layman's  punishment  Becket  objected 
to  this  scheme  on  three  grounds :  firstly,  a  clerk  ought  not  to 
be  accused  before  the  temporal  court ;  secondly,  a  royal  officer 
ought  not  to  be  present  in  the  ecclesiastical  court ;  and  thirdly, 
further  punishment  by  the  lay  court  involved  an  infringement  of 
the  rule  that  no  man  ought  to  be  punished  twice  for  the  same 
offence.  The  first  two  of  these  objections  were  good  according 
to  the  canon  law.  As  to  the  third,  the  canon  law  was  not  at 
that  date  clear ;  but  the  principle  for  which  Becket  contended 
was  shortly  afterwards  condemned  by  Innocent  III.*  The 
results  of  Becket's  murder  were  curious.  The  temporal  courts 
maintained  their  claim  to  bring  the  criminous  clerk  before  them  ; 
but  they  abandoned  their  claim  to  punish  the  degraded  clerk.  This 
abandonment  gave  rise  to  the  Privilege  or  Benefit  of  Clergy. 
Originally,  Benefit  of  Clergy  meant  that  an  ordained  clerk 
charged  with  felony  could  be  tried  only  in  the  ecclesiastical 
.courts.  But  in  course  of  time  it  entirely  changed  its  nature. 
It  became  a  complicated  set  of  rules,  exempting  from  capital 
punishment  certain  persons  found  guilty  of  certain  felonies,  which 

>  P.  and  M.  i  430-440 ;  Maitland,  Canon  Law  132-147. 

'  Sel.  Ch.  138,  **  Cleric!  rettati  et  accutati  de  quacunque  re,  tummoniti  a  justicia 
regis  venient  in  curiam  ipsiut,  responsuri  ibidem  de  hoc  unde  videbitur  curiae  regis 
quod  ibidem  sit  respondendum ;  et  in  curia  ecdesiastica,  unde  videbitur  (juod  ibidem 
sit  respondendum ;  ita  ^uod  justicia  regis  mittat  in  curiam  sanctae  ecclesia  ad  viden- 
dum  qua  ratione  res  ibt  tractabitur.  Et  si  dericus  convictus  vel  confessus  fuerit, 
non  debet  de  cetero  eum  ecclesia  tueri ;  "  for  previous  legislation  in  Normandy  on 
some  of  the  mattefs  covered  by  the  constitutions  of  Clarendon  see  Haskins,  Norman 

Institutions  i70-X74»  3a9-333' 

*  P.  and  M.  i  437,  438  and  notes. 
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were  not  abolished  till  1827.  Of  the  history  of  this  development 
I  shall  speak  when  I  come  to  deal  with  the  criminal  law  of  the 
Middle  Agea^ 

(ii)  Corrective  jurisdiction. 

The  ecclesiastical  courts  exercised  a  wide  and  vague  control 
over  the  religious  beliefs  and  the  morals  of  clergy  and  laity  alike. 
The  state  r^arded  itself  as  under  a  duty  to  enfore  obedience  to 
the  laws  of  God ;  add  the  ecclesiastical  courts  were  the  instru- 
ments through  which  the  state  acted.  The  result  was  "  a  system 
of  moral  government  emanating  from  the  episcopal  order,  and 
forming  that  part  of  the  pastoral  care,  which  is  fully  expressed 
in  the  Consecration  Service,  when  the  bishop  promises  that  sach 
as  be  unquiet,  disobedient,  and  criminous  within  his  diocese,  he 
will  correct  and  punish,  according  to  such  authority  as  he  has  by 
God's  word,  and  as  to  him  shall  be  committed  by  the  ordinance 
of  this  realm."* 

I  shall  divide  the  extensive  jurisdiction  thus  exercised  by  the 
ecclesiastical  courts  into  two  heads :  (a)  offences  against  religion, 
and  (^)  offences  against  morals. 

{a)  Offences  against  religion. 

Of  such  ofTences  the  most  important  is  heresy.  It  was  re* 
garded  as  a  species  of  high  treason  against  the  church.  **  A 
man  who  did  not  b^in  by  admitting  the  king's  right  to  obedi- 
ence and  loyalty,  put  himself  out  of  the  pale  of  the  law.  A  man 
who  did  not  believe  in  Christ  or  God  put  himself  out  of  the  pale 
of  human  society ;  and  a  man  who  on  important  subjects  thought 
differently  from  the  church,  was  on  the  high  road  to  disbelief  in 
Christ  and  in  God,  for  belief  in  each  depended  ultimately  upon 
belief  in  the  testimony  of  the  church.***  The  infrequency  of 
heresy,  down  to  the  time  of  Wicklif  and  the  Lollards,  makes  it 
somewhat  uncertain  in  what  manner  the  ecclesiastical  courts 
could  deal  with  it  The  case  of  the  deacon,  who  was  burnt  at 
Oxford  because  he  apostatized  for  the  love  of  a  Jewess,  is  the 
only  undoubted  case  mentioned  in  the  older  books.^  But  heresy 
was  known  on  the  Continent,  and  there  is  no  doubt  that  the 
canon  law  distinctly  laid  it  down  that  the  penalty  was  death  by 
burning.^     It  is  to  this  rule  of  the  canon  law  that  Lyndwood 

>  Vol.  iii  c.  2  §  3.  •  Hale,  Precedents  IviL  >  Stephen,  H.C.L,  ii  438. 

*  Maitland,  Canon  Law,  158-175 ;  Bracton  £t  123  b,  124 ;  Bracton  explains  dtat, 
as  a  rule,  degradation  is  a  sumdent  punishment  for  the  cleric ;  but  if  convicted  of 
apostacy  he  must  be  burnt,  *'  secundum  quod  acdcfit  in  concifio  Oxoniensi  celebrato 
a  bonje  memorise  S.  Cantuariensi  archiepisoopo,  de  quodam  diacooo  qui  se  aposta- 
tavit  pro  quadam  Judsa,  qui  cum  esset  per  episcopum  dcgradatus,  stattm  fait  igni 
traditus  per  manum  hucalem.**     Cp.  Hale,  P.C.  i  394  for  two  other  doubtful  cases. 

*  Lyndwood  293  refers  to  a  decree  of  Frederic  III,  which  had  been  approved  by 
the  Pope,  and  incorporated  into  the  Canoo  Law  as  ciS  in  Sexto,  5,  2. 
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refers  as  authority  for  the  proposition  the  heretics  must  be  bumt^ 
The  accounts  we  have  of  the  story  of  the  deacon  and  the  Jewess 
are  too  obscure  to  make  it  an  authority  for  any  distinct  legal  pro- 
position. But  the  case  of  Sawtre  (1400)  is  a  clear  case  in 
which  the  rule  of  the  canon  law  was  applied.  He  was  convicted 
of  heresy  before  the  Bishop  of  Norwich  and  recanted  his  heresy. 
He  fell  again  into  heresy,  and  was  condemned  by  the  archbishop 
and  his  provincial  Council,  as  a  relapsed  heretic  On  this  con- 
viction the  king  issued  a  writ  de  haeretico  comburendo.^ 

This  case  clearly  shows  that  the  common  law  recognized  the 
rule  of  the  canon  law,  and  that  therefore  such  a  writ  lay  at 
common  law.  It  was  not  till  a  fortnight  after  this  writ  was  issued 
that  the  statute  of  1400'  was  passed  with  a  view  to  strengthen  ' 
the  hands  of  the  law  in  dealing  with  heresy.  That  statute  pro- 
vided that  persons  **  defamed  or  evidently  suspected  "  of  heresy 
should  be  detained  in  the  bishop's  prison  till  they  abjured ;  and 
that  if  they  declined  to  abjure,  or  relapsed,  they  should  be  burnt. 
By  a  later  Act  of  141 4  ^  all  officials  "  having  governance  of  people  "  ^ 
were  directed  to  take  an  oath  to  use  their  best  endeavours  to 
repress  heresy.  They  were  to  assist  the  ecclesiastical  courts 
whenever  required ;  and  the  justices  of  assize  and  the  justices  in 
quarter  sessions  were  to  receive  indictments  of  heresy,  and  to 
deliver  over  the  persons  indicted  to  be  tried  by  the  ecclesiastical 
courts.  These  statutes  thus  gave  the  clergy  power  to  arrest  and 
imprison  by  their  own  authority,  and  to  requisition  the  aid  of 
the  civil  power  in  so  doing.^ 

Henry  VHI.'s  legislation  necessitated  some  changes  in  the 
law  relating  to  heresy.  By  an  Act  of  1 533  •  it  was  declared  that 
speaking  against  the  authority  of  the  Pope,  or  against  spiritual 
laws  repugnant  to  the  laws  of  the  realm,  should  not  be  heresy. 
The  Act  of  1400  was  repealed,  and  the  bishops  were  thereby  de- : 
prived  of  the  power  to  arrest  and  imprison  on  suspicion.  The 
toum  and  the  leet,  as  well  as  the  justices  of  assize  and  the 
quarter  sessions,  were  given  power  to  receive  indictments  of 
heresy.  Thus  an  accusation  for  heresy  must,  as  a  rule,  begin 
by  an  indictment  before  some  recognized  temporal  court.  The 
result  was  a  great  cessation  in  prosecutions  for  heresy.^     The 

^  At  p.  393  sub  voc.  panas  in  jure  exfressas,  **  Sed  hodie  indistincte  illi  qui  per 
judicem  ecdesiasticum  sunt  damnati  de  neresi,  quales  sunt  pertinaces  et  relapsi,  qui 
non  petunt  misericordiam  ante  sententiam,  sunt  damnandi  ad  mortem  per  saeculares 
potestates,  et  per  eos  debent  comburi  seu  igne  cremari,  ut  patet  in  constitutione 
Prederici  (|uee  mdpit  ut  commissi  §  item  mortis  .  .  .  qua  sunt  servandae  ut  patet  e. 
tL  ut  inqutsitionis,** 

'  Stephen,  H.C.L.  ii  445-447 ;  Maitland,  Canon  Law  176, 177. 

*  2  Henry  IV.  c.  X5.  *2  Henry  V.  St.  i  c.  7. 

*  Stephen,  H.C.L.  ii  450.  •  25  Henry  VIIL  c.  14. 
^  Stephen,  H.C.L.  ii  455. 
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Act  of  the  Six  Articles^  (I539)  made  the  holding  of  certain 
opinions  felony ;  and  it  was  provided  that  commissions  should 
issue  to  the  bishop  and  other  persons  to  enquire  into  these 
offences  four  times  a  year. 

In  Edward  VL's  reign  all  the  previous  l^slation  touching 
heresy  was  repealed'  The  common  law  was  thus  restored  ;  but 
the  common  law  was  the  law  settled  by  Sawtre's  case.  The  re- 
sult was  curious.  Persons  might  be  and  were  in  fact '  burnt  for 
heresy  in  a  Protestant  country  by  virtue  of  a  rule  of  the  common 
law  which  was  derived  directly  from  the  papal  canon  law. 

We  have  seen  that  Elizabeth's  Act  of  Supremacy  authorized 
the  establishment  of  the  court  of  High  Commission  for  the  trial 
of  ecclesiastical  offences.^  But  it  considerably  limited  the  powers 
of  this  court  to  declare  opinions  heretical.^  If,  however,  a  man 
was  convicted  of  heresy  by  the  court  he  might  be  burned  accord- 
ing to  the  rule  of  the  common  law ;  and  heretics  were  burned  in 
1575  and  1 6 14.  In  the  latter  case  Coke's  opinion  was  against 
the  legality  of  the  issue  of  the  writ  de  haeretico  comburendo,  but 
four  judges  were  against  htm.*  In  1677^  ''all  punishment  of 
death  in  pursuance  of  any  ecclesiastical  censures  "  was  abolished. 
But  the  Act  contained  a  proviso  that  nothing  in  it  shall  "  take 
away  or  abridge  the  jurisdiction  of  Protestant  archbishops  or 
bishops,  or  any  other  judges  of  any  ecclesiastical  courts,  in  cases 
of  atheism,  blasphemy,  heresy,  or  schism,  and  other  damnable 
doctrines  and  opinions,  but  that  they  may  proceed  to  punish  the 
same  according  to  His  Majesty's  ecclesiastical  laws,  by  excom- 
munication, deprivation,  degradation,  and  other  ecclesiastical 
censures  not  extending  to  death."  Many  of  these  offences  can 
now  be  punished  in  the  temporal  courts :  but  by  virtue  of  this 
saving  it  is  probably  theoretically  possible  that  persons  guilty  of 
such  offences  may  be  excommunicated,  and  imprisoned  for  six 
months  by  an  ecclesiastical  court.  But  the  jurisdiction  of  these 
courts  over  these  matters  has  fallen  into  disuse ;  and  reasoned 
arguments  in  support  of  heretical  or  even  atheistical  opinions  is 

1  31  Henry  VIII.  c  14.  «  x  Edward  VI.  c.  X2. 

*  In  1550,  Joan  Boucher  was  burnt  as  a  heretic. 
«x  Elixabeth  c  z  §  8. 

*  §  30.  They  could  adjudge  nothing  heresy  but  such  as  had  been  adjudged  to  be 
heresy  '*  by  the  authority  of  tat  canonical  scriptures,  or  by  the  first  four  general 
councils,  or  any  of  them,  or  by  any  other  general  council  wherein  the  same  was 
declared  heresy  by  the  express  or  plain  words  of  the  said  canonical  scriptures,  or 
such  as  hereafter  shall  be  .  .  .  determined  to  be  heresy  by  the  High  Court  of  Parisa- 
ment  ctf  this  realm  with  the  assent  of  the  Clergy  in  their  Convocation ;  **  as  Stephen 
says,  H.C.L.  ii  461,  this  meant  that  no  one  coiUd  be  declared  heretic,  because  of  I 
views  as  to  the  Catholic  and  Protestant  controversy,  unless  he  was  an  anabaptist. 

*  Z2  Co.  Rep.  93 ;  cp.  Egerton  Papers  (C.S.)  446-447. 
7  39  Charles  II.  c.  9. 
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now  not  only  not  a  criminal  offence,  but  is  not  even  r^;arded  as 
contrary  to  public  policy.* 

(Ji)  Offences  against  morals. 

The  ecclesiastical  courts  exercised  a  wide  disciplinary  control 
over  the  moral  life  of  the  members  of  the  church.  The  extracts 
published  by  Archdeacon  Hale  from  the  Act  Books  of  six  ec- 
clesiastical courts  between  the  years  1475  ^^^  ^^40  illustrate 
the  nature  of  this  jurisdiction.  The  offences  dealt  with  are  varied 
and  numerous.  They  comprise  adultery,  procuration,  incontin- 
ency,  incest,  defamation,  sorcery,  witchcraft,  misbehaviour  in 
church,  neglect  to  attend  church,  swearing,  profaning  the  Sabbath, 
blasphemy,  drunkenness,  haunting  taverns,  heretical  opinions, 
profaning  the  church,  usury,  ploughing  up  the  church  path.' 
The  methods  by  which  the  ecclesiastical  courts  proceeded  were 
well  calculated  to  produce  evidence  of  the  commission  of  such 
offences.  They  might  proceed:  (i)  By  inquisition.  In  this 
case  the  judge  was  the  accuser.  He  might  proceed  upon  his 
own  personal  knowledge  or  on  common  fame.  As  a  rule  the 
apparitors  or  other  officers  supplied  the  information ;  and  they 
used  their  powers  in  many  cases  in  the  most  corrupt  manner. 

^  Bowman  v.  Secular  Society  [19x71  A.C.  406 ;  above  595  n.  4 ;  tee  Bk.  iv  Pt. 
II.  c.  5  §  4  for  the  history  of  the  law  on  this  topic. 
'  Cp.  Chaucer's  summary  in  the  Friar's  Tale : — 

**  Whilom  there  was  dwellyng  in  my  country 
An  erchedeken,  a  man  of  gret  degr^, 
That  boldely  did  execucioun, 
In  punyschyng  of  fomicacioun, 
Of  wicchecraft,  and  eek  of  bauderye, 
Of  diffamacioun,  smd  avoutrie, 
Of  chirche-reves,  and  of  testamentes, 
Of  contraaes,  and  of  lak  of  sacramentes, 
And  eek  of  many  another  maner  crime, 
Which  needith  not  to  reherse  at  this  tyme ; 
Of  usur,  and  of  symony  also ; 
But  certes  lecchours  did  he  grettest  woo ; 
They  schulde  synge,  if  that  they  were  hent ; 
And  small  tythers  they  were  foulv  schent, 
If  eny  persoun  wold  upon  hem  pleyne, 
Ther  misht  astert  him  no  pecumal  peyne. 
For  smale  tythes  and  for  smal  offrynge, 
He  made  the  people  pitously  to  syn^e. 
For  er  the  bisschop  caught  hem  in  his  hook, 
They  weren  in  the  archedeknes  book : 
And  hadde  thurgh  his  jurediccioun 
Power  to  have  of  hem  correcdoun. 

In  vol.  xzv  (xx-56)  of  the  Archalogia  Cantiana  there  is  an  account  of  various  pre- 
sentments made  between  the  reigns  of  Elixabeth  and  Anne  in  certain  parishes  in  the 
Damerv  of  Westbere  ;  they  are  of  the  same  general  character  as  those  collected  by 
Hale;  but  the  ejctracts  after  the  Restoration  deal  as  a  rule  simply  with  ecclesiastical 
matters ;  see  also  R.H.S.  Tr.  X907, 263  for  some  further  illustrations  from  the  diocese 
of  Ely. 
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Chaucer  probably  represented  the  popular  view  when  he  makes 
the  Friar  say  of  the  "sompnour" — 

**  A  sompnonr  is  a  renner  up  and  doon 
With  maundemenu  for  fomicadotm. 
And  is  y-bete  at  every  tonnes  ende.'* 

Or  (2)  they  might  proceed  on  the  accusation  of  some  individual 
who  was  said  to  "  promote  the  office  of  judge".  Or  (3)  they 
might  proceed  by  Denunciation.  In  that  case  the  person  who 
gave  the  information  was  not  the  accuser,  nor  subject  to  the 
conditions  attaching  to  this  position.^  This  system  was,  as 
Stephen  says,  "in  name  as  well  as  in  fact  an  inquisition, 
diflfering  from  the  Spanish  Inquisition  in  the  circumstances  that 
it  did  not  .  .  .  employ  torture,  and  that  the  bulk  of  the  business 
of  the  courts  was  a  comparatively  unimportant  kind".*  The 
number  of  cases  tried  show  that  up  to  1640  the  system  was  in 
full  vigour.  In  the  Archdeacon  of  London's  court,  between 
November  27,  1638,  and  November  28,  1640,  there  were  thirty 
sittings  and  2500  causes  entered.  If  each  person  attended  on 
two  or  three  court  days  the  number  of  persons  prosecuted  would 
be  less  than  this.  But  the  records  show  that  1800  people  were 
before  the  court  in  that  time,  *' three-fourths  of  whom,  it  may  be 
calculated,  were  prosecuted  for  tippling  during  Divine  Service, 
breaking  the  Sabbath,  and  non-observance  of  Saints'  days."  *  It 
is  not  difficult  to  see  why  the  Parliament  in  1641  abolished  the 
criminal  jurisdiction  of  the  ecclesiastical  courts.  A  system  which 
enabled  ecclesiastical  officials  to  enquire  into  the  most  private 
aflfairs  of  life  upon  any  information  was  already  out  of  date. 

This  jurisdiction  was  restored  to  the  ecclesiastical  courts  in 
1 66 1  ;  *  and  there  is  no  legal  reason  why  at  the  present  day  they 
should  not  try  cases  of  adultery  or  fornication.  But  between  the 
Restoration  and  the  present  day  their  jurisdiction  has  been  much 
curtailed,  and  has  finally  altered  its  shape,  not  only  because  men's 
ideas  upon  methods  of  moral  government  have  changed,  but  also 
because  the  state  has  interfered  to  punish  offences  which  were 
once  left  to  the  ecclesiastical  courts.  In  1533  unnatural  offences, 
and  in  1541  witchcraft  were  made  felonies.^  In  1603  bigamy 
was  made  felony.*  In  1823  jurisdiction  in  cases  of  perjury  was 
taken  away  from  the  ecclesiastical  courts.^  In  1855^  suits  for 
defamation,  and  in  1860^  suits  against  laymen  for  brawling  in 
church  were  similarly  removed.     In  1908  certain  forms  of  incest 

^  Hale,  Precedents  Ivii,  Iviii ;  see  Bk.  iv  Pt.  I.  c.  4  for  further  information  as  to 
the  criminal  procedure  of  the  canon  law. 

•  H.C.L.  ii  402.  »  Hale,  Precedents  liv.  *  13  Charles  II.  St.  x  c  la. 
•as  Henry  VIII.  c  6 ;  33  Henry  VIII.  c  8. 

•  I  James  I.  c  11.  ^4  George  IV.  c  76. 

•  x8, 19  Victoria  c.  41.  •  23,  24  Victoria  c  32. 
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were  made  inisdemeanour&^  It  was  a  principle  laid  down  by 
Coke,  as  an  established  maxim  in  law,  "  that  where  the  common 
or  statute  law  giveth  remedy  in  foro  seculari  (whether  the  matter 
be  temporal  or  spiritual),  the  conusance  of  that  cause  belongeth 
to  the  king's  temporal  courts  only ;  unless  the  jurisdiction  of  the 
spiritual  courts  be  saved,  or  allowed  by  the  same  statute,  to  pro- 
ceed according  to  the  ecclesiastical  laws."  ^  The  result  is  that 
while  the  jurisdiction  of  the  ecclesiastical  courts  over  certain  kinds 
of  immorality  still  in  theory  remains,  in  practice  these  courts  are 
only  called  upon  to  act  in  the  case  of  the  clergy.  In  this  respect, 
as  we  have  seen,  their  jurisdiction  has  been  improved'  They 
are  no  longer  **  courts  of  law  having  authority  over  the  sins  of 
all  the  subjects  of  the  realm."  They  are  "  courts  for  enforcing 
propriety  of  conduct  upon  the  members  of  a  particular  profes- 
sion." * 

The  ecclesiastical  courts  at  one  time  claimed  a  species  of  cor- 
rective jurisdiction  in  all  cases  in  which  there  had  hten^dei  UbsIo. 
This,  if  conceded,  would  have  given  them  an  extensive  jurisdic- 
tion over  contract  But  from  Henry  II. 's  reign  onwards  the 
temporal  courts  prohibited  the  ecclesiastical  courts  if  they  at- 
tempted to  exercise  this  species  of  jurisdiction ;  and  after  a 
struggle  the  temporal  courts  prevailed.^ 

(2)  Matrimonial  and  Testamentary  causes. 

(i)  Matrimonial. 

The  ecclesiastical  courts  had,  certainly  from  the  twelfth 
century,  undisputed  jurisdiction  in  matrimonial  causes.  Questions 
as  to  llie  celebration  of  marriage,  as  to  the  capacity  of  the  parties 
to  marry,  as  to  the  legitimacy  of  the  issue,  as  to  the  dissolution 
of  marriage,  were  decided  by  the  ecclesiastical  courts  administei^ 
ing  the  canon  law.*  The  common  form  of  the  writ  of  prohibition 
always  alleged  that  the  matter  over  which  jurisdiction  had  been 
assumed  was  neither  matrimonial  nor  testamentary.^ 

» 8  Edward  VII.  c  45. 

'  Co.  Litt.  96  b;  cp.  Phillimore  v.  Machon  (187^  i  P.D.  481. 

*  Above  6x1-6x4.  ^  Stephen,  H.C.L.  ii  437. 

'Constitutions  of  Clarendon  c.  15  ;  Circumspecte  Agatis  13  Edward  I. ;  vol.  ii 
Bk.  iii  c.  4 ;  vol.  iii  c.  3. 

'  Glanvil  vii  X3,  X4 ;  P.  and  M.  ii  365,  366 ;  cp.  Y.B.  X2  Rich.  II.  75 /#f  Thiming, 
J. ;  but  it  should  be  noted  that  it  was  said  in  that  case  that  a  question  of  legitimacy 
could  be  tried  either  by  a  jury  or  the  bishop ;  Charlton,  C.  J.,  said,  ibid  at  p.  74, 
"  there  is  a  great  diversity  in  the  case  of  bastardy,  when  one  is  patrty  or  where  he 
is  not  a  party,  and  the  reason  is  that  where  he  is  not  party  it  will  be  tried  by  the  in- 
quest, because  this  is  not  peremptory,  but  in  a  case  where  he  is  a  party,  it  will  be 
sent  to  the  bishop,  because  this  is  peremptory,  as  well  between  privies  of  the  blood 
as  strangers  and  all  others.'* 

^  Bracton,  L  Afyj  b. 


/ 
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The  temporal  courts  had  no  doctrine  of  marriage.  But 
questions  as  to  the  validity  of  marriage  might  come  incidentally 
before  them.  Was  a  woman  entitled  to  dower  ?  Was  the  child 
of  a  marriage  entitled  to  inherit  English  land  ?  What  if  the 
parties,  ignorant  of  any  impediment,  marry  in  good  faith  and 
have  issue?  What  if  the  jurors  in  an  assize  find  facts  from 
which  a  marriage  can  be  presumed  ?  In  answering  some  of  these 
questions  the  temporal  courts  sometimes  laid  down  rules  about 
marriage  which  were  at  variance  with  the  the  rules  of  the  canon  law. 
The  canon  law  laid  it  down  clearly  that  mere  consent — without 
any  further  ceremony,  and  without  co-habitation — sufficed.  The 
temporal  courts  laid  more  stress  upon  some  ceremony,  or  some 
notorious  act.  The  death-bed  marriage  was  not  regarded  as 
sufficient  to  establish  a  claim  to  dower.  A  child,  according  to  the 
a  rules  of  the  canon  law,  coujd  be  legitimated  per  subsequens  matri- 
monium ;  but  it  was  not  legitimate  for  the  purpose  of  inheriting 
English  land^  If  the  parties  were  ignorant  of  an  impediment  to 
the  marriage,  and  later  whether  or  not  they  were  ignorant,  the 
children  were  legitimate,  if  bom  before  divorce,*  or,  later,  if  their 
parents  were  not  divorced.  For  the  purposes  of  an  assize  a  de 
facto  marriage  would  be  recognized.'  It>was  probably  a  consider- 
ation of  some  of  these  rules  of  the  temporal  courts,  adjudicating 
on  marriage,  or  rather  on  the  reputation  of  marriage,  for  very 
special  purposes,  which  led  the  House  'of  Lords  in  1 843  ^  to 
assert,  in  defiance  of  the  canon  law  of  the  Middle  Ages,  that  the 
presence  of  an  ordained  clergyman  was  necessary  to  constitute  a 
valid  marriage. 

Over  the  law  of  divorce  the  ecclesiastical  courts  had  complete 
control  till  1857.  This  jurisdiction  comprised  suits  for  the 
restitution  of  conjugal  rights,  suits  for  nullity,  either  when  the 
marriage  was  ab  initio  void,  or  when  it  was  voidable,  and  suits 

for  a  divorce  a  mensa  et  thoro  by  reason  of  adultery  or  cruelty 

• 

^  Bracton,  f.  417  b ;  Maitland,  Canon  Law  53-56.  In  Edward  IIL*t  reign,  "  it 
appears  that  after  the  Statute  of  Merton  (vol.  ti  Bk.  iii  c  3)  the  question  of  bastardy 
was  not  referred  to  an  ecclesiastical  court,  when  it  was  admitted  that  the  parents  of 
the  alleged  bastard  had  been  legally  married,  but  it  was  denied  that  the  child  had  been 
born  in  wedlock,*'  Y.B.  11,  12  Ed.  III.  (R.S.)  xxiii.  The  plea  of  special  bastardy, 
i.e.  the  plea  that  the  child  was  bom  before  wedlock,  was  tried  by  the  jury ;  but  it 
was  only  available  in  a  possessory  action  and  not  in  a  writ  of  right.  In  the  latter 
writ  only  a  plea  of  general  bastardy,  which  was  tried  by  the  bishop  was,  as  a  rule, 
available,  see  Y.BB.  5  Ed.  II.  (S.S.)  xxi-xxiv ;  6, 7  Ed.  II.  (S.S.)  xl-xliii ;  naturally  the 
efforts  of  the  common  law  courts  both  to  uphold  their  doctrines  as  to  who  was  legiti- 
mate for  the  purpose  of  inheritance,  and  to  uphold  this  procedural  rule,  gave  rise  to 
some  intricate  law. 

^  For  the  evolution  of  the  law  on  this  topic  see  Y.B.  iz,  12  Ed.  II.  (R.S.)  xx- 
zxiL 

»  P.  and  M.ii  372-383. 

^The  Queen  v.  MUlis,  10  CI.  and  Fin.  534 ;  Beamish  v.  Beamish,  9  H.L.C.  274 ; 
P.  and  M.  ii  369,  370-372. 
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The  ecclesiastical  courts  could  pronounce  a  marriage  void  ab 
initio ;  and  in  that  case  the  parties  were  said  to  be  divorced  a 
vinculo  matrimonii  But  they  had  no  power  to  pronounce  a 
divorce  a  vinculo  if  there  had  been  a  valid  marriage.^ 

For  a  short  time  after  the  Reformation  the  ecclesiastical 
courts  seemed  to  have  considered  that  they  had  this  power.^ 
But  this  opinion  was  overruled  in  1602.'  A  valid  marriage  was 
therefore  indissoluble,  except  with  the  aid  of  the  legislature.  At 
the  end  of  the  seventeenth  century  a  practice  sprang  up  of  procuring 
divorces  by  private  act  of  Parliament.^  The  bill  was  introduced 
into  the  House  of  Lords,  who  strictly  examined  the  circumstances 
of  the  case.  As  conditions  precedent  it  was  necessary  to  have 
obtained  a  divorce  a  mensa  et  thoro  from  the  ecclesiastical  court, 
and  to  have  recovered  damages  against  the  adulterer  in  an  action 
at  common  law  for  criminal  conversation. 

This  anomalous  state  of  the  law  made  divorce  the  privil^e  of 
the  very  rich,  as  Maule,  J.,  forcibly  pointed  out  in  his  address  to  a 
prisoner  who  had  been  convicted  of  bigamy,  after  his  wife  had 
committed  adultery,  and  deserted  him.  "  Prisoner  at  the  bar," 
he  said,  **  you  have  been  convicted  of  the  offence  of  bigamy,  that 
is  to  say,  of  marrying  a  woman  while  you  have  a  wife  still  alive, 
though  it  is  true  she  has  deserted  you,  and  is  still  living  in 
adultery  with  another  man.  You  have,  therefore,  committed  a 
crime  against  the  laws  of  your  country,  and  you  have  also  acted 
under  a  very  serious  misapprehension  of  the  course  which  you 
ought  to  have  pursued.  You  should  have  gone  to  the  ecclesi- 
astical court  and  there  obtained  against  your  wife  a  decree  a 
mensa  et  thoro.  You  should  then  have  brought  an  action  in  the 
courts  of  common  law  and  recovered,  as  no  doubt  you  would 
have  recovered,  damages  against  your  wife's  paramour.  Armed 
with  these  decrees  you  should  have  approached  the  legislature, 
and  obtained  an  Act  of  Parliament,  which  would  have  rendered 
you  free,  and  l^ally  competent  to  marry  the  person  whom  you 
have  taken  on  yourself  to  marry  with  no  such  sanction.     It  is 

^  Ecclesiastical  Commission  1832,  43. 

*  Bncyclop«dia  Britamiica  (lofh  Ed.)  Tit  Divorce.  In  the  Marquis  of  North- 
ampton's Case  (Ed.  VI.)  the  delegates  pronounced  in  favour  of  a  second  marriage 
after  a  decree  of  divorce  a  mensa  et  thoro;  and  in  the  Reformatio  Legum  the 
power  to  grant  a  complete  divorce  was  recommended ;  some  very  loose  ideas  as  to 
marriage  and  divorce  were  prevalent  at  this  period — thus  the  Marquis  of  Northampton 
considered  that  the  fact  that  his  wife  had  committed  adultery  entitled  him  to  marry 
again,  Dasent  ii  164. 

>Foljambe*s  Case ;  Porter's  Case,  3  Cro.  461. 

^  1669  Lord  de  Ross ;  1692  Duke  of  Norfolk ;  see  House  of  Lords  MSS.  1699- 
1702  xli,  xlii ;  before  17x5  only  5  such  bills  were  known,  between  17x5  and  1775 
there  were  60,  between  X775  and  x8oo  there  were  74,  between  x8oo  and  X850  there 
were  00 ;  in  X690  a  bill  was  Mssed  to  annul  a  marriage  celebrated  under  duress, 
Hist.  MSS.  Com.  Thirteenth  Rep.  App.  Pt  V.  2x7  no.  36X. 


^ 
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quite  true  that  these  proceedu^s  would  have  cost  you  many  hun- 
dreds of  pounds,  whereas  you  probably  have  not  as  many  pence. 
But  the  law  knows  no  distinction  between  rich  and  poor.  The 
sentence  of  the  court  upon  you  therefore  is  that  you  be  im- 
prisoned for  one  day,  which  period  has  already  been  exceeded, 
as  you  have  been  in  custody  since  the  commencement  of  tbe 
assizes." 

In  1857  all  jurisdiction  over  divorce  and  over  "all  causes 
and  suits  and  matters  matrimcMiial "  was  taken  from  the  ecclesi- 
astical courts  and  vested  in  a  court  called  the  Divorce  court.^ 
The  Lord  Chancellor,  the  chief  justices,  and  the  senior  pui^ie 
judges  of  the  courts  of  common  law,  and  the  judge  of  the  court 
of  Probate  were  made  the  judges  of  the  court ;  and  the  judge  of 
the  court  of  Probate  was  made  the  judge  ordinary  of  the  court* 
In  some  cases  he  could  sit  alone,  in  others  he  must  sit  with  one 
of  the  other  judges  of  the  court  When  he  sat  alone  there  was 
an  appeal  to  the  full  court^  An  appeal  to  the  House  of  Lx>rds 
from  decisions  upon  petitions  for  dissolution  or  nullity  of  marriage 
was  provided  in  1868.* 

In  this  court  was  vested  the  jurisdiction  and  powers  of  the 
ecclesiastical  courts,  the  powers  of  the  legislature  to  grant  an 
absolute  divorce,  and  the  powers  of  the  common  law  courts  to 
award  damages  in  an  action  for  criminal  conversation.^  The 
latter  action  was  abolished*  In  addition  a  wife  deserted  by 
her  husband  was  enabled  to  apply  to  the  magistrate  for  a  pro- 
tection order.  ^ 

The  Act  has  been  in  the  opinion  of  the  person  most  qualified 
to  judge  a  complete  success.  Sir  Francis  Jeune  wrote,^  *'  Prob- 
ably few  measures  have  been  conceived  with  such  consummate 
skill  and  knowledge,  and  few  conducted  through  Parliament 
with  such  dexterity  and  determinatioa  The  leading  opponent 
of  the  measure  was  Mr.  Gladstone,  backed  by  the  zeal  of  the 
High  Church  party,  and  inspired  by  his  own  matchless  subtlety 
and  resource.  But  the  contest  proved  to  be  unequal  Afto* 
many  debates,  in  which  every  line,  almost  every  word,  of  the 
measure  was  hotly  contested  ...  it  emei^ed  substantially  as  it 
had  been  introduced.  Not  the  least  part  of  the  merit  and  suc- 
cess of  the  Act  of  1857  is  due  to  the  skill  which,  while  effecting 
a  great  social  change,  did  so  with  the  smallest  possible  amount 
of  innovation." 

1  20,  21  Victoria  c  85.  '  §$  8  and  9. 

»  §  55.  *  31,  32  Victoria  c  77. 

■20,  21  Victoria  c  85  §§  6,  7,  27,  31,  33. 

•§59.  '§21. 

"  Encyclopaedia  Britannica  (zoth  Ed.)  loc.  ctt. 
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(ii)  Testamentary. 

The  ecclesiastical  courts  obtained  jurisdiction  over  grants  of 
Probate  and  Administration,  and,  to  a  certain  d^ree,  over  the 
conduct  of  the  executor  and  the  administrator.  All  these 
branches  of  their  jurisdiction  could  be  exercised  only  over  per- 
sonal estate.  This  abandonment  of  jurisdiction  to  the  ecclesi- 
astical courts  has  tended,  more  than  any  other  single  cause,  to 
accentuate  the  difference  between  real  and  personal  property; 
for  even  when  the  ecclesiastical  courts  had  ceased  to  exercise 
some  parts  of  this  jurisdiction,  the  law  which  they  had  created 
was  exercised  by  their  successors 

(^i)  Jurisdiction  over  grants  of  Probate, 

The  origin  of  this  jurisdiction  is  difficult  to  discover.  Neither 
the  civil  nor  the  canon  law  sanctioned  it ;  ^  and  we  hear  nothing 
of  it  in  England  in  the  twelfth  century.  Selden  says  '*  I  could 
never  see  an  express  probate  in  any  particular  case  older  than 
about  Henry  III."  *  Testators  rather  sought  the  protection  of  ^ 
the  king  or  of  some  powerful  individual  'and  the  effect  might  ^  ^ 
be  somewhat  similar  to  that  of  a  grant  otprobate  in  later  law. -I" 
But  as  early  as  the  reign  of  Henry  II.  it  is  probable  that  jurist- 
diction  in  cases  of  disputed  wills  belonged  to  the  ecclesiastica-  - 
courts.  Glanvil  says  definitely  that  this  was  the  law  in  his 
day  ;^  and  amid  all  the  disputes  of  Henry  II. 's  reign,  as  to  the 
limits  of  the  jurisdiction  of  the  ecclesiastical  courts,  no  claim  to 
exercise  this  species  of  jurisdiction  was  put  forward  by  the  king's 
courts.^  Once  admit  that  the  ecclesiastical  courts  have  juris- 
diction to  decide  cases  of  disputed  wills,  and  a  jurisdiction  to 
grant  probate  will  soon  follow.  At  the  same  time  old  ideas  died 
hard.  Some  lords  of  manors  successfully  asserted  the  right  to 
have  all  the  wills  of  their  tenants  proved  in  their  courts.  Pos- 
sibly in  'some  cases  this  is  a  survival  from  the  days  when,  pro- 
bate in  the  technical  sense  being  unknown,  the  protection  of  a 
lord  was  sought  for  a  will ;  *  though  in  other  cases  it  may,  as 
Maitland  suggests,  have  originated  in  later  grants  from  the  Pope.^ 

*  Selden,  Original  of  the  Ecclesiastical  Jurisdiction  of  Testaments,  chap.  i. 
'  Ibid,  chap,  vi ;  cp.  P.  and  M.  ii  339. 

*  Selden,  ibid,  chap,  v,  cites  a  case  in  Saxon  times  in  which  a  testator  made 
three  copies  of  his  will ;  one  he  kept ;  another  he  handed  to  the  Abbot  of  Ely,  the 
chief  beneficiary ;  the  third  he  gave  to  the  alderman  **  et  petiit  ab  illo  ut  suum 
testamentum  stare  concederet ;  *'  ibid,  chap,  vii,  there  is  a  case  of  King  John  assent- 
ing to  or  licencing  the  will  of  a  certain  Oliver  de  Rocheford. 

*  **  Placitum  de  testamentis  coram  judice  ecclesiastico  fieri  debet,*'  vii  8. 

*  Selden,  Original,  etc.,  chap.  v. 

'  Britton  i  75  does  not  mention  this  among  the  royal  firanchises. 
^  P.  and  M.  ii  340.    Alexander  II.  granted  to  the  Cistercians  in  England  the 
right  to  grant  probate  of  the  wills  of  tl^ir  tenants  and  farmers,  and  in  oUier  cases 

VOL.  I.— 40 
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In  a  constitution  made  by  Archbishop  Stratford  in  1380,  the 
jurisdiction  is  said  to  belong  to  the  church,  "consensu  regis 
et  magnatum  regis."  ^  Lyndwood  says, "  de  consuetudine  tamen 
hasc  approbatio  in  Anglia  pertinent  ad  judices  ecclesiasticos ; "  * 
and  Selden  considers  that  it  rests  upon  immemorial  custom — 
though  he  conjectures  that  it  may  have  been  handed  over  to  the 
church  by  a  Parliament  of  Jean's  reign.*  We  shall  see  that 
this  is  more  probably  true  of  the  jurisdiction  over  grants  of 
administration  to  one  who  has  died  intestate.  But  the  fact  that 
about  this  time  the  ecclesiastical  courts  got  jurisdiction  over 
grants  of  administration,  over  l^;acies,  and,  in  some  cases,  over 
debts  due  by  or  to  a  deceased  testator,  may  have  been  decisive 
in  favour  of  this  closely  allied  branch  of  the  same  jurisdiction. 

(6)  Jurisdiction  over  distribution  of  intestate^  goods  and  grants 
of  Administration. 

Probably  jurisdiction  over  the  distribution  of  intestates'  goods 
belonged  originally  to  the  temporal  courts.^ 

In  Saxon  times  the  kindred  who  inherit  would  seem  to  have 
been  the  persons  who  superintended  the  distribution  of  intestates' 
goods. ^  This  is  the  arrangement  which  we  find  in  Glanvil ;  and 
neither  Walter  de  Mapes  nor  John  of  Salisbury  mention  this 
branch  of  the  jurisdiction  of  the  ecclesiastical  courts,  though 
they  have  much  to  say  respecting  them.' 

A  canon  made  at  a  Council  held  at  St.  Paul's  before  Othobon  ^ 
(1268)  speaks  of  '*  a  provision  made  as  to  the  goods  of  intestates 
which  is  said  to  have  emanated  from  the  prelates  of  the  realm 
with  the  consent  of  the  king  and  barons."  In  the  opinion  of 
Selden  ^  and  of  Maitland  ^  this  refers  to  §  27  of  Magna  Carta, 
which  provides  that  the  goods  of  an  intestate  shall  be  distributed 
by  the  hands  of  his  near  relations  and  friends  **  per  visum  ecclesis 
sal  vis  unicuique  debitis."  ^^  This  was  the  rule  known  to  Bractoa 
"Ad  ecclesiam  et  ad  amicos  pertinet  executio  bonoruoL"^^  A 
claim  to  superintend  the  distribution  made  by  the  kinsfolk  will 
without  much  difficulty  become  a  claim  to  administer ;  and  the 
claim  was  here  peculiarly  strong.     The  man  who  dies  intestate 

this  jurisdiction  may  be  the  result  of  mere  usurpation ;  in  1342  Archp.  Stratford 
complained  of  this ;  and  this  was  not  a  single  instance,  Lyndwood  a6o,  263. 

1  Hensloe^s  Case  (1600)  9  Co.  Rep.  36 ;  Lyndwood  176  sub  ycc,  ucUsiastuarmm 
libertatum. 

*  Ibid  174  sub  voc.  approbatis, 

'  Original,  etc.,  chap,  vi ;  cp.  P.  and  M.  ii  339  n.  4. 

^Selden,  Disposition  of  Intestates*  Qoo<»,  chap,  i;  Dyke  v.  Walford  (1840) 
5  Moo.  P.C.  434,  487. 

»  Charter  of  Henry  I.  §  7  (Sel  Ch.  loi). 

'  Selden,  Disposition,  etc.,  chap.  ii.  ^  John  of  Athona  122. 

'  Disposition,  etc.,  chap.  iii.  *  P.  and  M.  it  358  n.  2. 

*•  Magna  CarU  1215.  "  F.  60  b. 
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will  probably  have  died  unconfessed  ;  ^  and,  unless  the  death  was 
sudden,*  there  could  be  no  sure  and  certain  hope  as  to  the  state 
of  such  a  person.  The  church  should  obviously  see  that  the 
property,  of  which  he  might  have  disposed  by  will,  is  distri- 
buted for  the  good  of  his  soul.  Distribution  by  the  kinsfolk 
"  pro  anima  ejus  "  of  Henry  I.'s  Charter ;  distribution  "  per  visum 
ecclesiae  "  of  Magna  Carta ;  actual  administration  by  the  Ordin- 
ary, perhaps  mark  the  stages  by  which  the  ecclesiastical  courts 
acquired  jurisdiction.  Up  till  Edward  IIL's  reign  the  court 
actually  administered  and  made  the  distribution  among  those 
relatives  of  the  deceased  who  were  entitled.  But  its  conduct 
was  so  negligent  and  even  fraudulent  that  the  l^islature  inter- 
fered* The  court  was  obliged  to  delegate  its  powers  to  ad- 
ministrators, whom  it  was  obliged  to  appoint  from  among  the 
relatives  of  the  deceased.^  Instead  of  distributing  the  estate 
the  ecclesiastical  courts  merely  granted  administration.  These 
administrators  were  by  the  statute  assimilated  in  all  respects  to 
executors;  and  so,  like  executors,  they  became  the  personal 
representatives  of  the  deceased 

(c)  Jurisdiction  aver  the  conduct  of  the  executor  and  ctdminis* 
trator. 

In  the  thirteenth  century  the  ecclesiastical  courts  obtained 
jurisdiction  over  legacies,  and  in  certain  cases  over  debts  due  to 
or  by  a  testator. 

According  to  the  civil  law  the  bishop  had  a  concurrent  juris- 
diction with  the  lay  courts  over  legacies  left  in  pios  usus ;  ^  and 
there  is  a  vag^e  provision  made  by  some  Council  of  Mentz  which 
seems  to  g^ve  the  bishop  an  indefinite  right  of  interference.* 
But  in  other  countries  this  does  not  appear  to  have  given  to  the 
ecclesiastical  courts  any  jurisdiction  beyond  that  over  l^acies 
left  in  pios  usus.  In  Glanvil's  time  legacies  could  be  recovered 
in  the  king's  court ;  ^  and  Selden  gives  specimens  of  writs  of  the 
time  of  Henry  III.  ordering  executors  to  fulfil  the  wills  of  their 
testatora^     But  it  is  possible  that  the  royal  courts  assumed 

>  Biacton,  f.  60  b ;  P.  and  M.  ii  355,  356. 
'  At  to  this  see  toI.  iii  c.  5  1 1. 

*  A  constitution  of  Archp.  Stratford  in  1342  recites  that  the  clergy  as  executors 
and  administrators  have  converted  goods  to  their  own  use,  "  in  ecdesianim  fraudem 
aeu  damnum  suorum  creditorum  liberorum  et  suarum  uxorum  qui  et  quae  quam  de 
jure  tarn  de  consuetudine  certum  quotam  dictorum  bonorum  habere  deberet ;  '*  cp. 
13  Edward  I.  c  19 ;  Bl.  Comm.  ii  495. 

*  31  Edward  III.  St  z  c  xx ;  2X  Henry  VIII.  c.  5 ;  vol.  iii  c.  5  §  3. 
'Selden,  Original,  etc.,  chaps,  iii  and  iv. 

'  Cited  ibid,  chap,  iv,  "  Si  heredes  jussa  testatoris  non  impleverint,  ab  episcopo 
lod  illius  omnis  res  quae  eis  relicta  est  canonice  interdicatur  cum  fructibus  et 
ceteris  emolumentia  ut  vota  defuncti  impleantur." 

^  vii  6,  7 ;  xii  X7.  'Original,  etc.,  chap.  vii. 
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jurisdiction  in  some  of  tiiese  cases  for  special  reasons ;  and  it  b 
probable  that,  even  in  Henry  IL's  reign,  the  ecclesiastical  courts 
had  a  jurisdiction  concurrent  with  that  of  the  temporal  courts. 
No  writ  of  prohibition  issued  if  a  suit  for  l^acies  was  begun  in 
the  ecclesiastical  courts.  Selden  said  that  he  had  seen  none  on 
the  plea  rolls  of  either  Richard  L,  John,  or  Henry  IIL  ;  ^  and 
both  Bracton  and  Fleta  state  definitely  that  no  prohibftion  lies 
in  such  a  case.'  In  1230  it  was  decided  that  a  l^;atee  could  not 
recover  in  the  king's  court,  but  must  sue  in  the  ecclesiastical 
court'  When  the  Ordinary  was  obliged  by  law  to  delegate  its 
power  over  the  goods  of  an  intestate  to  an  administrator,  the 
ecclesiastical  courts  naturally  assumed  jurisdiction  over  die  due 
distribution  of  the  estate  by  the  administrator. 

These  courts  never  possessed  more  than  a  limited  jurisdiction 
over  debts  due  to  or  by  a  testator;  and  that  jurisdiction  was 
effectively  exercised  only  for  a  short  time.  In  the  twelfth  and 
thirteenth  centuries  the  heir  might  sue  and  be  sued  on  the  ddxts 
of  the  deceased  in  the  king's  courts.^  But  in  the  latter  psirt  of 
the  thirteenth  and  in  the  fourteenth  centuries  the  heir  cesised  to 
be  able  to  sue  for  the  debts  of  the  deceased,  and  became  liable 
to  be  sued  only  if  the  deceased  had  bound  himself  and  his  heirs 
to  pay  by  instrument  under  seal.^  It  was  the  executor  or  ad- 
ministrator who  was  allowed  to  sue  or  made  liable  to  be  sued 
upon  debts  due  to  or  by  the  deceased ;  and,  as  the  king's  courts 
gave  him  rights  of  action,  and  in  some  cases  made  him  liable  to 
be  sued,  the  ecclesiastical  courts  lost  their  jurisdiction  in  these 
cases.*  But,  as  the  result  of  this  development,  the  executor  or 
administrator  took  the  position  of  the  personal  representative 
of  the  deceased;  and,  in  the  Middle  Ages,  the  ecclesiastical 
courts,  by  the  control  which  they  exercised  over  these  personal 
representatives,  assumed  a  geneial  jurisdiction  over  the  adminis- 
tration of  the  estate.^ 

This  jurisdiction  of  the  ecclesiastical  courts  was  clearly  the 
consequence  of  the  jurisdiction  over  probate,  l^acies,  and  the 
administration  of  intestates'  effects  which  they  had  beoi  allowed 
to  assume  in  the  thirteenth  century.  That  they  should  have 
gained  this  jurisdiction  about  this  time  is  not  perhaps  strange 
As  Selden  points  out,^  the  clergy  played  a  part — perhaps  tlie 
most  important  part — in  the  events  which  led  to  the  passing  of 
Magna  Carta.     There  were  English  precedents  for  the  jurisdiction 

>  Original,  etc,  chap.  viii. 

*  Bn^ton  C  40^,  "  Item  non  locum  habet  prohibttio  in  causa  testamentaria  si 
catella  legentur  et  mde  agatur  in  foro  ecclesiastico ; "  Fleta  ii  57. 13. 
'  Bracton*8  Note  Book,  case  381. 

«VolHic.  5§3.  "Ibid,  •IKd. 

^  Ibid.  >  Disposition,  etc.,  chap.  iv. 
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of  the  ecclesiastical  coarts — though  not  for  their  exclusive  juris- 
diction. The  only  serious  rival  to  these  courts  was  the  king's 
court  The  judges  of  that  court  were  generally  clerics ;  and  they 
acted  loyally  as  temporal  judges ;  ^  but  they  cannot  have  been 
altogether  opposed  to  ''arranging  a  concordat"  with  the  ecclesi- 
astical courts,  which  eventually  g^ave  those  courts  in  England  a 
jurisdiction  over  matters  testamentary  lai^er  than  that  possessed 
by  any  other  ecclesiastical  courts  in  Europe.  For,  as  Lyndwood 
says,  this  jurisdiction  "  de  consuetudine  Angliae  pertinet  ad  judices 
ecclesiasticos  .  .  .  secus  tamen  est  de  jure  communL"* 

At  the  end  of  the  mediaeval  period  this  extensive  jurisdiction 
of  the  ecclesiastical  courts  was  beginning  to  decay ;  and  the  decay 
became  rapid  in  the  sixteenth  and  seventeenth  centuries,  because 
their  jurisdiction  was  attacked  on  two  sides.  On  the  one  hand 
the  jealousy  of  the  common  law  courts  so  crippled  their  jurisdic- 
tion that  they  were  unable  to  act  effectively.'  On  the  other  hand 
the  court  of  Chancery  was  able  to  supply  their  place.^  The 
courts  of  common  law,  though  they  could  cripple  the  jurisdiction 
of  the  ecclesiastical  courts,  could  not  take  their  place,  because 
their  procedure  was  not  well  fitted  for  the  exercise  of  an  adminis- 
trative jurisdictioa^  On  the  other  hand  the  procedure  of  the 
court  of  Chancery  was,  as  we  have  seen,  well  fitted  to  exercise 
this  jurisdiction.*  It  was  its  procedure  which  made  it  possible 
to  conceive  distinctly  the  complicated  equities  which  arise  in  the 
administration  of  an  estate  ;  and  so  it  is  the  rules  evolved  by  that 
court  which  have  made  our  modem  law  on  this  subject 

The  Statute  of  Distribution,  it  is  true,  attempted  to  strengthen 
the  jurisdiction  of  the  ecclesiastical  courts  with  a  view  to  secure 
the  proper  distribution  of  the  effects  of  an  intestate.  It  enabled 
the  ecclesiastical  courts  to  call  administrators  to  account,  and 
gave  the  judge  power  to  take  bonds  for  this  purpose.^  But  the 
superior  procedure  of  the  court  of  Chancery  prevailed.*  The  ec- 
clesiastical courts  in  practice  retained  jurisdiction  only  over  grants 
of  probate  and  administration.  When,  in  1857,  their  jurisdiction 
in  matters  testamentary  was  taken  away,  it  was  provided  that  the 

^  p.  and  M.  i  zix-113, 139. 

'  P.  170  sab  voc.  msinnathnsm ;  by  **  de  jure  commnni,*'  Lyndwood  means  Uie 
canon  law — the  common  law  of  the  church. 

•Vol.  iii  c.  5  §  2.  «  Bk.  iv  Pt  L  c.  4. 

»  Vol.  HI  c  5  S  3.  •  Above  458-459. 

^  22,  23  Charles  II.  c.  10  §|  z,  2,  3 ;  see  vol.  iii  c.  5  §  2. 

*  In  Matthews  v.  Newby  7i682)  z  Vem.  Z33  Lord  North  said  that  the  ecclesi- 
astical court  had  **  bat  a  lame  jurisdiction.**  Its  jurisdiction  was  sometimes  simply 
disregarded;  thus  in  Bissell  v.  Axtell  (z688)  2  Vem.  47,  the  Chancellor  ordered  a 
liresh  account  to  be  taken  of  the  intestate's  personal  estate,  though  one  had  already 
been  taken  by  the  ecclesiastical  court ;  for  the  earlier  history  of  the  growth  of  this 
jnrisdktioa  see  Bk.  iv.  Pt.  I.  cc  4  and  8. 
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court  of  Probate  then  established  shoald  have  no  jurisdiction  over 
legacies,  or  over  suits  for  the  distribution  of  residues.^ 

The  Act  of  1857  established  a  court  of  Probate,  presided  over 
by  a  single  judge,  to  whom  was  given  the  rank  and  precedence 
of  the  puisne  judges  of  the  superior  courts ; '  and  it  was  provided 
that  he  should  be  the  same  person  as  the  judge  of  the  court  of 
Admiralty.'  He  was  given  the  jurisdiction  to  make  grants  of 
probate  and  administration  formerly  exercised  by  the  ecclesiastical 
courts.^     An  appeal  from  his  decision  lay  to  the  House  of  Lords.^ 

(3)  Jurisdiction  over  matters  of  exclusively  ecclesiastical 
cognizance. 

The  ecclesiastical  courts  still  have  jurisdiction  over  many 
matters  of  exclusively  ecclesiastical  cognizance,  such  as  questions 
of  doctrine  and  ritual,  ordination,  consecration,  celebration  of 
divine  service,  disputed  applications  for  Acuities.*  They  formerly 
had  jurisdiction  over  many  questions  concerning  ecclesiastical 
property  such  as  tithes,  church  dues,  and  dilapidations ;  but  recent 
statutes  have  much  curtailed  their  jurisdiction  over  these  matters.^ 
Over  one  species  of  ecclesiastical  property  the  temporal  courts 
have  always  kept  a  firm  hand.  From  Henry  II/s  day  the  ad- 
vowson  has  been  regarded  as  real  property,  and  subject  to  the 
jurisdiction  of  the  temporal  courts.^  It  would,  however,  appear 
from  the  Constitutions  of  Clarendon  that  Henry  was  at  that  time 
prepared  to  allow  the  ecclesiastical  courts  jurisdiction  over  property 
held  in  frankalmoin.*  But  in  the  thirteenth  century  this  juris- 
diction was  denied  to  them.  All  questions  relating  to  land,  other 
than  consecrated  soil,  became  the  subject  of  temporal  jurisdiction, 
and  subject  to  rules  of  temporal  law.^* 

The  process  by  which  the  ecclesiastical  courts  enforced 
obedience  to  their  decrees  was  excommunication.  It  was  to  the 
spiritual  courts  what  outlawry  was  to  the  temporal  courts." 
If  the  excommunicate  did  not  submit  within  forty  days^  the 
ecclesiastical  court  signified  this  to  the  crown,  and  thereon  a  writ 


1 20,  ai  Victoria  c.  77  §  23.  '  Ibid  S§  4t  5,  8. 

'§io.  *§4.  •§39. 

*  Ecdetiastical  Commission  1883,  li. 

7  6,  7  William  IV.  c  71  (tithes) ;  31,  32  Victoria  c  X09  (chuich-ratti) ;  34,  35 
Victoria  c  43  (dilapidations). 

*  Constitutions  of  Clarendon  c  i ;  vol.  iii  c.  z  §  7. 

*  c  9 ;  the  assize  utrum  (App.  II.)  was  provided  to  try  the  question  whether  or 
no  the  property  was  held  by  this  tenure. 

"  P.  and  M.  i  224-230. 

^^  Thus  an  outlaw,  like  an  excommunicate,  could  not  be  plaintiff;  It  was  stiflBcicot 
to  plead  his  outlawry,  Y.B.  20  Ed.  III.  i  (R.S.)  430,  or  his  excommunication,  ibid 

X20. 


JURISDICTION  681 

de  excommunicato  capiendo^  issued  to  the  sheriff.  He  took 
the  offender  and  kept  him  in  prison  till  he  submitted.  When  he 
submitted  the  bishop  signified  this,  and  a  writ  de  excommunicato 
deliberando  issued.^ 

The  temporal  consequences  of  excommunication  were  serious. 
The  excommunicate  could  not  do  any  act  which  was  required  to 
be  done  by  a  probus  et  legalis  homo.  "  An  excommunicated 
person,"  says  Bracton,'  "  cannot  do  any  legal  act,  so  that  he  can* 
not  act,  or  sue  anyone,  though  he  himself  may  be  sued.  ,  .  . 
And  if  he  has  obtained  a  writ  it  is  not  valid.  For,  except  in 
certain  cases,  it  is  not  lawful  either  to  pray  or  speak  or  eat  with 
an  excommunicate  either  openly  or  secretly."  He  is  a  man 
who  has  "  a  leprosy  of  the  soul."  The  law  was  substantially 
the  same  when  Blackstone  wrote.  "  He  cannot,"  he  says, 
' '  serve  upon  juries,  cannot  be  a  witness  in  any  court,  and,  which 
is  worst  of  all,  cannot  bring  an  action  either  real  or  personal,  to 
recover  lands  or  money  due  to  him."*  It  was,  however,  open  to 
the  excommunicate  to  plead  that  he  was  only  excommunicated 
because  he  had  refused  to  submit  to  the  jurisdiction  of  the 
ecclesiastical  court  in  a  case  in  which  it  had  no  jurisdiction,  and 
in  which  a  writ  of  prohibition  had  been  issued.  In  that  case  the 
king's  court  would  disregard  the  excommunication.^  An  Act  of 
Elizabeth's  reign  ^  required  the  cause  of  the  excommunication 
to  be  signified  by  the  ecclesiastical  court  as  well  as  the  fact  of 
excommunication ;  and,  if  the  king's  court  considered  the  cause 
to  be  insufficient,  it  could  quash  the  writ  de  excommunicato 
capiendo  and  release  the  prisoner.^ 

The  use  of  excommunication  as  part  of  the  ordinary  process 
of  the  ecclesiastical  courts  was  somewhat  anomalous.  "  Excom- 
munication," as  Bacon  said,^  "  is  the  greatest  judgment  upon  the 

^  App.  XVIII. ;  it  was  only  iht  bishop's  certificate  which  could  be  received  as 
evidence  of  an  excommunication,  The  Eyre  of  Kent  (S.S.)  iii  xxxii. 

*  It  was  apparently  thought  in  i3Z3-X3X4  that  if  the  bishop  died  the  excom- 
munication  lapsed,  The  Eyre  of  Kent  (S.S.)  ii  185. 

'  **  Excommunicato  enim  interdicitur  omnis  actus  legitimus,  ita  quod  agere  non 
potest,  nee  aliquem  conveniri,  licet  ipsa  ab  aliis  convenire.  .  .  .  Cum  excom- 
municato autem  nee  orare,  nee  loqui,  nee  palam  nee  abscondite,  nee  vesci  licet, 
exceptis  quibusdam  personis.*'  "Separatus  est  a  communione  gentium  propter 
lepram  qu«  est  in  am  ma,'*  f.  426  b. 

^  Bl.  Comm.  iii  102. 

'Bracton  f.  426  b ;  cf.  Y.B.  20  Ed.  III.  ii  (R.S.)  2x4,  seqq. 

'5  Elizabeth  c.  23. 

^  **  Before  the  5  El.  c.  23,  this  court  could  not  discharge  a  man  taken  upon  an 
excommunicato  capiendo,  unless  he  was  excommunicated  pending  a  prohibition,** 
p4r  Gould,  J.,  Rex  v.  Fowler  (170X)  x  Ld.  Raym.  at  p.  619 ;  the  proper  remedy  was 
motion  to  quash  the  writ  and  not  Habeas  Corpus,  ibid  fer  Holt,  C.J.,  differing  from 
the  King  v.  Sneller  (x68x)  x  Eq.  Cases  Ab.  415.  Note  that  in  X3X3-X3X4  Staunton, 
J.,  thought  that  the  cause  of  excommunication  should  be  stated,  The  Eyre  of  Kent 
(S.S.)  iii  X63,  164. 

"  Spedding,  Letters  and  Life  iii  xax. 
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earth  .  .  . ;  and  therefore  for  this  to  be  used  unreverently,  and 
to  be  made  an  ordinary  process  to  lackey  up  and  down  for  fees, 
how  can  it  be  without  derogation  to  God's  honour,  and  making 
the  power  of  the  Keys  contemptible.**  An  attempt  was  made 
in  1 695- 1 696  ^  to  give  effect  to  Bacon's  suggestion,  and  substitute 
for  it  "  some  ordinary  process ;"  but  nothing  was  done  till  181 3. 
By  a  statute  passed  in  that  year  it  ceased  to  exist  as  part  of  the 
process  of  the  ecclesiastical  courts  to  enforce  appearance,  and  as 
a  punishment  for  contempt  For  it  was  substituted  the  writ  de 
contumace  capiendo ;  ^  and  the  rules  applying  to  the  older  writ 
were  made  applicable  to  the  new.  Excommunication  is  still  a 
punishment  for  offences  of  ecclesiastical  cognizance ;  and,  on  a 
definitive  sentence  for  such  an  offence,  the  writ  de  excommunicato 
capiendo  can  still  issue ;  but  it  is  provided  that  a  person  pro- 
nounced excommunicate  shall  not  incur  any  civil  penalty  or 
incapacity,  except  such  imprisonment  (not  exceeding  six  months) 
as  the  court  pronouncing  die  excommunication  may  direct' 

^  House  of  Lords  MSS.  1695-1697  226,  no.  1043. 
•53  George  III.  c.  127  $  z.  »§  3. 


CHAPTER  VIII 

THE  RECONSTRUCTION  OF  THE  JUDICIAL  SYSTEM 

BAGEHOT  *  writing  of  the  period  of  the  Reform  Act  of 
1832  said,  "I  am  afraid  the  moral  of  those  times  is  that 
these  English  qualities  as  a  whole — merits  and  defects  to- 
gether— are  better  suited  to  an  early  age  of  politics  than  to  a 
later.  As  long  as  materials  are  deficient,  these  qualities  are  most 
successful  in  hitting  off  simple  expedients,  in  adapting  old  things 
to  new  uses,  and  in  extending  ancient  customs ;  they  are  fit  for 
instantaneous  little  creations,  and  admirable  at  bit  by  bit  growth. 
But  when,  by  the  incessant  application  of  centuries,  these 
qualities  have  created  an  accumulated  mass  of  complex  institu- 
tions, they  are  apt  to  fail  unless  aided  by  others  very  different 
The  instantaneous  origination  of  obvious  expedients  is  of  no  use 
when  the  field  is  already  covered  with  the  heterogeneous  growth 
of  complex  past  expedients ;  bit  by  bit  development  is  out  of 
place  unless  you  are  sure  which  bit  should,  which  bit  should  not, 
be  developed;  the  extension  of  customs  may  easily  mislead 
when  there  are  so  many  customs ;  no  immense  and  involved 
subject  can  be  set  right  except  by  faculties  which  can  grasp 
what  is  immense  and  scrutinize  what  is  involved"  These  words 
might  have  been  written  of  the  judicial  system  of  the  country  as 
it  existed  at  the  b^inning  of  tfie  nineteenth  century.  It  was 
the  result  of  '*  bit  by  bit  growth."  It  was  compounded  in  all 
its  parts  of  a  "  heterogeneous  growth  of  complex  past  expedients." 
Even  before  1832  Bentham's  teaching  had  begun  to  influence 
the  legislature.  After  1832  its  influence  was  much  increased; 
and  law  reform  became  the  order  of  the  day.  Of  the  effects  of 
his  teaching  upon  the  substantive  rules  of  English  law  I  shall 
speak  in  a  later  volume.  Here  I  shall  speak  only  of  its  effects 
upon  the  judicial  system.  Its  effect,  during  the  last  sixty  years 
of  the  nineteenth  century,  was  at  first  a  gradual  reform  and  then 
an  entire  reconstruction  of  that  system.  It  is  with  this  process 
of  reform  and  reconstruction  that  I  shall  deal  briefly  in  this 
chapter  under  the   following  heads :  the  amalgamation  of  the 

^  Biographical  Studies  284. 
633 
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courts  and  their  respective  jurisdictions;  the  creation  of  a 
uniform  code  of  procedure;  the  creation  of  a  uniform  official 
staff;  and,  the  housing  of  the  courts. 

The  Amalgamation  of  the  Courts  and  their  Respective  Jurisdictions 

One  of  the  most  inconvenient  of  all  the  anomalies  which  dis- 
figured the  English  judicial  system  was  the  ill-defined  and  clash- 
ing jurisdictions  of  the  various  courts  which  administered  the 
law.  Courts  of  common  law  and  equity,  the  court  of  Admiralty, 
and  the  ecclesiastical  courts  administered  separate  bodies  of  law, 
with  a  separate  procedure,  and  a  separate  vocabulary  of  technical 
terms.^  The  limits  of  their  jurisdiction  were  uncertain ;  and  the 
suitor  might  in  some  cases  pursue  his  way  through  the  courts,  to 
find,  perhaps  in  the  House  of  Lords,  that  he  had  from  the  first 
mistaken  his  court.^  In  other  cases  concurrent  proceedings  on 
the  same  facts  were  possible.  Thus  the  limits  of  the  jurisdictions 
of  the  courts  of  common  law  and  the  court  of  Admiralty  were 
ill  defined ;  ^  and  the  Judicature  Commissioners  stated  that  it 
happened  **  not  infrequently "  that  simultaneous  proceedings 
upon  the  same  transaction  were  taken  in  these  two  courts.*  As 
they  pointed  out,  this  conflict  was  rendered  the  more  perplexing 
by  the  fact  that  the  final  courts  of  appeal  from  these  two  sets  of 
courts  were  different^  But  the  most  striking  illustration  of  this 
anomaly  was  the  almost  compjete  separation  existing  between 
the  courts  of  common  law  and  equity.  It  is  the  most  striking 
illustration  because  the  two  sets  of  courts  administered  systems 

^The  Judicature  Commission,  Parlt.  Papers,  1868-1869  vol.  xxv,  reported  at 
p.  10,  that  **  the  present  modes  of  procedure  m  the  court  of  Chancery,  the  courts 
of  Common  Law,  the  court  of  Adxniralty,  and  the  courts  of  Probate  and  Divorce 
are  in  many  respects  different ;  the  forms  of  pleading  are  different,  the  modes  of 
trial  and  of  taking  evidence  are  different,  the  nomenclature  is  different,  the  same 
instrument  being  called  by  a  different  name  in  different  courts ;  almost  every  step 
in  the  cause  is  different  .  .  .  nor  is  the  difference  due  entirely  to  the  different 
nature  of  the  cases  which  the  courts  are  called  upon  to  try ;  for  often  the  same 
question  has  to  be  tried,  and  the  same  remedy  sought,  by  a  tc^ally  different  method, 
according  as  the  proceeding  is  in  the  court  of  Chancery,  the  courts  of  Common 
Law,  or  the  court  of  Admir^ty." 

>  In  Knight  v.  Marquis  of  Waterfbrd  (1844)  zx  CI.  and  Fin.  653,  fourteen  years 
of  litigation  merely  resulted  in  the  discovery  by  the  House  of  Lords  Uiat  the  plsuntiff 
had  mistaken  his  remedy ;  see  a  similar  case  cited  in  A  Century  of  Law  Reform  208 ; 
and  cp.  Preface  to  11  Hare's  Reports  xiv. 

*  **  The  court  of  Admiralty  has  jurisdiction  over  a  claim  for  damage  to  carffo, 
when  the  owner  is  not  domiciled  in  England,  but  it  has  no  jurisdiction  over  the  claim 
of  the  shipowner  for  freight  due  in  respect  of  the  same  cargo.  ...  In  the  same  way 
the  jurisdiction  of  the  court  of  Admiralty  over  claims  for  necessaries  supplied  to  a 
ship  is  restricted  to  the  case  of  a  foreign  ship.  .  .  .  But  if  it  happens  that  for  some 
other  cause  the  ship  is  under  arrest  .  .  .  then  the  court  can  exercise  jurisdiction 
over  claims  for  building,  equipping,  or  repairing  the  ship.  All  these  claims  may  at 
the  same  time  be  litigated  by  a  different  procedure  in  a  court  of  common  law,** 
Parlt.  Papers  i868-i8^,  vol.  xxv  8. 

*  Ibid.  *  Above  370-373,  524. 
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of  law,  ^icb  were  not  merely  rival,  but  even  directly  contra- 
dictory.    In  1768  Blackstone  had  noted  this  fact,  and  called  it 
an    extraordinary   "solecism;"^  and  in    1834   Palgrave*   had 
emphasized  it     "  It  must,"  he  said,  *'  appear  a  singular  anomaly 
to  a  foreigner,  when  he  is  informed  that  our  English  tribunals 
are  marshalled  into  opposite,  and  even,  hostile  ranks :  guided  by 
maxims  so  discrepant,  that  the  title  which  enables  the  suitor  to 
obtain  a  decree  without  the  slightest  doubt  or  hesitation  if  he 
files  a  bill  in  equity,  ensures  a  judgment  against  him  should  he 
appear  as   plaintiff  in   a  declaration   at  common   law.      And 
exercising  their  respective  jurisdictions  by  means  of  forms  and 
pleadings,  which  have  as  little  similarity  as  if  they  existed  among 
nations  whose  laws  and  customs  were  wholly  strange  to  each 
other."     A  cause  set  down  for  trial  at  common  law  might  be 
stopped  for  two  or  three  years  by  the  issue  of  an  injunction.     It 
might  well  happen,  that  if  the  injunction  were  dissolved  at  the 
end  of  the  period,  the  plaintiiTs  most  important  witnesses  were 
dead  or  out  of  the  kingdom.     An  action  nearly  completed  might 
be  stopped   by  the  issue  of  an  injunction,  obtained  for  an  in- 
sufficient answer  to  an  intricate  and  voluminous  bill,  filed  for  the 
sole  purpose  of  delay,  and  without  merits  either  in  law  or  equity.' 
As  Bentham  said,  ''  A  man  who  owes  a  sum  of  money  which  it  is 
not  agreeable  to  him  to  pay,  fights  a  battle  so  long  as  he  can  on 
the  ground  of  common  law,  and  when  he  has  no  more  ground  to 
stand  upon,  he  applies  to  a  court  of  equity  to  stop  the  proceed- 
ings in  the  common  law  court,  and  the  equity  court  stops  them 
of  course."  * 

During  the  first  quarter  of  the  nineteenth  century  the  first 
steps  towards  reform  were  taken  by  the  appointment  of  numerous 
commissions  to  enquire  into  the  condition  of  the  courts.  The 
commission  appointed  to  enquire  into  the  work  of  the  court  of 
Chancery  presented  two  reports  in  1826^  and  1828.*  Between 
1829  and  1834  ^  commission  appointed  to  enquire  into  the 
practice  and  procedure  of  the  courts  of  common  law  presented 
six  reports.^  In  1823  there  was  a  report  on  the  courts  of  the 
Archbidiop  of  Canterbury,^  in  1 824  on  the  courts  of  the  Bishop  of 


***Sure  there  cannot  be  a  greater  solecism,  than  that  in  two  sovereign  in- 
dependent courts,  established  in  the  same  country,  exercising  concurrent  jurisdiction, 
and  over  the  same  subject  matter,  there  should  exist  in  a  single  instance  two 
diflferent  rules  of  property  clashing  with  or  contradicting  each  other,**  Comm.  iii  441. 

*The  Council  i ;  cp.  Warren,  Law  Studies  i  485,  486. 

*  Third  Report  of  Commission  appointed  to  enquire  into  the  Courts  of  Common 
Law,  Parlt.  Papers  1831,  vol.  x  p.  20. 

^  Rationale  of  Judicial  Evidence,  Works  (Ed.  Bowring)  vii  493. 

»  Parlt.  Papers  1826,  vol.  viii.  •  Ibid  1828,  vol.  vii. 

^  Referred  to  above  131.  •  Parlt.  Papers  1823,  vol.  vii. 
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London,^  and  in  1832  on  the  ecclesiastical  courts  generally.'  In 
1824  there  was  a  report  on  the  court  of  Admiralty,  of  Delegates, 
and  the  Prize  Jurisdiction  of  the  Admiralty. '  L^slation  founded 
upon  some  of  these  reports  effected  something.  But  tnvtdi 
remained  to  be  done.  In  particular  this  l^islation  did  nothtng 
to  remove  the  evils  resulting  from  the  entire  separation  of  the 
courts  which  administered  law  from  those  which  administered 
equity. 

Though  this  anomaly  had  been  pointed  out  by  the  common 
law  commissioners  in  183 1,  it  was  not  till  some  twenty  3^ears 
later  that  any  serious  attempt  was  made  to  remove  it  Another 
body  of  common  law  procedure  commissioners  reported  in  1852- 
1853  ^  that  the  powers  and  machinery  of  the  courts  of  common 
law  were  insufficient  to  deal  fully  with  matters  falling  within  the 
scope  of  their  own  jurisdiction.  For  instance,  parties  were 
obliged  to  resort  to  a  court  of  equity  to  compel  the  discovery  o( 
facts  within  the  knowledge  of  the  other  party,  or  of  documents, 
when  they  were  ig^norant  in  whose  custody  they  were.  Follow- 
ing the  recommendations  of  the  common  law  commissioners  of 
1 83 1,  they  gave  it  as  their  opinion  that,  "every  court  oug^t  to 
possess  within  itself  the  means  of  administering  complete  justice 
within  the  scope  of  its  jurisdiction."  To  attain  this  object,  it 
was  proposed  to  give  to  the  courts  of  common  law  a  power  to 
grant  the  specific  performance  of  contracts  by  an  extension  of  the 
writ  of  mandamus,  and  to  give  them  the  power  to  restrain 
threatened  breaches  of  contract  by  an  extension  of  the  writ  of 
prohibition.  It  was  proposed  that  the  right  to  a  peremptory 
injunction  should  operate  as  a  l^^l  defence,  and,  generally,  that 
the  courts  of  common  law  should  have  the  right  to  repel  in- 
equitable defences.  On  the  other  hand,  it  was  proposed  to  give 
to  the  court  of  Chancery  certain  powers  belonging  to  the  courts 
of  common  law,  and,  in  particular,  to  require  it  to  decide  all 
legal  questions  arising  in  the  course  of  a  case,  without  sending 
them  to  a  court  of  common  law  for  decision.* 

Certain  of  these  recommendations  were  carried  out  by  the 
Common  Law  Procedure  Act  of  18  54.*  The  effect  of  that  Act 
is  well  summarized  in  the  report  of  the  Judicature  Commissioa 
"The  Court  of  Chancery,"  said  the  commissioners,  "is  now  not 

1  Parlt.  Papers  1824,  vol.  ix.  *  Referred  to  above  605,  6x1^x2. 

*  Parlt.  Papers  1824.  vol.  ix. 

^  Second  Report  of  the  Commissioners  for  enquiring  into  the  practice  and  pro- 
cedure of  the  Supmor  Courts  of  Common  Law,  Parlt  Papers  i852-x853,  vol.  xl  p^ 
34*  3St  S^f  39 ;  ui^r  fint  report  was  issued  in  1851,  Parlt.  Papers  X851  xstt,  and  tbor 
third  and  final  report  in  x8Co,  Parlt.  Papers  xxxL 

'  Second  Report,  etc,  40-42 ;  cp.  Third  Report  of  the  Common  Law  Com- 
missioners  of  183  x,  Parlt  Papers  x  74,  75. 

•  X7,  x8  Victoria  c.  125  §§  68,  79,  83. 
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only  empowered,  but  bound  to  decide  for  itself  all  questions  of 

common  law  without  having  recourse  ^  formerly  to  the  aid  of 

a.  Common  Law  Court  .  .  .  The  Court  is  further  empowered 

to  take  evidence  orally  in  open  Court,  and  in  certain  cases  to 

award  damages  for  breaches  of  contract,  or  wrongs,  as  at  common 

law ;  and  trial  by  jury — the  great  distinguishing  feature  of  the 

common  law — has  recently  for  the  first  time  been  introduced 

into  the  Court  of  Chancery.     On  the  other  hand,  the  Courts  of 

Common  Law  are  now  authorized  to  compel  discovery  in  all 

cases  in  which  a  court  of  Equity  would  have  enforced  it  in  a  suit 

instituted  for  that  purpose.     A  limited  power  has  been  conferred 

on  Courts  of  Common  Law  to  grant  injunctions,  and  to  allow 

equitable  defences  to  be  pleaded,  and  in  certain  cases  to  grant 

relief  from  forfeitures."  ^ 

The  extent,  however,  to  which  the  Common  Law  Procedure 
Acts  had  fused  law  and  equity  was  slight.     Practically  the  Acts 
only  applied  where  a  court  of  equity  would  have  granted  an 
absolute  and  perpetual  injunction.      In  such  a  case  the  court 
of  common  law  could  give  effect  to  the  equitable  defence  without 
departing  from  the  usual  form  of  a  common  law  judgment — 
**  that  the  plaintiff  take  nothing  by  his  writ,  and  that  the  de- 
fendant go  thereof  without  day."     But  the  common  law  courts 
could  not  give  any  effect  to  equitable  defences  in  cases  in  which 
a  court  of  equity  would  have  granted  only  a  temporary  or  con- 
ditional injunction.     "  We  cannot,"  said  Lord  Campbell,  "  enter 
into  equities  and  cross  equities ;  we  should  often  be  without  means 
to  determine  what  are  the  fit  conditions  on  which  relief  should 
be  given ;  no  power  is  conferred  upon  us  to  pronounce  a  con- 
ditional judgment;  no  process  is  provided  by  which  we  could 
Enforce  performance  of  the  condition.     There  are  no  writs  of 
execution  against  person  or  goods  adapted  to  such  a  judgment"  * 
It  cannot  therefore  be  said  that  the  Acts  in  any  way  accom- 
plished the  ideal  of  the  commissioners  of  1831  or  185 1.     The 
courts  of  common  law  and  equity  did  not  possess  within  them- 
selves the  means  of  administering  complete  justice  within  the 
scope  of  their  jurisdiction.     Injunctions  were  still  needed ;  and, 
in  any  case  where  a  court  of  equity  had  concurrent  jurisdiction, 
it  might  still  use  injunctions,  as  before,  to  stay  proceedings  at 
law.'     It  was  said  at  the  time  that  "  the  fusion  of  the  several 

^  Pint  Report  of  Uie  Judicature  Commission,  Parlt  Papers  x868-z869,  vol.  xzv 
p.  6. 

*  Wodehouse  v.  Farebrother  (1855)  5  £•  and  B.  277 ;  see  Mines  Royal  Societies 
V.  Magnay  (1854)  ^^  Hxch.  495 ;  Gordy  v.  Gorely  (1856)  i  H.  and  N.  144.  Cp.  Gee 
V.  Smart  (1857)  8  £.  and  B.  3x3 ;  De  Pothonier  v.  De  Mattos  (1858)  27  L.J.  N.S. 
Q.B.  260,  for  cases  in  which  an  equitable  plea  was  admitted. 

'Brenan  v.  Preston  (1853)  xo  Hare  331. 
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jurisdictions  had  gone  little  further  than  to  add  to  that  which 
was  artificial  in  fiie  court  of  Chancery,  the  not  less  obscurel 
technicalities  which  are  peculiar  to  the  courts  of  law  ".^ 

The  commissioners  appointed  in  1851  had  proposed  to  go 
further  in  the  direction  of  fusion.  But  the  Chancery  judges  had 
opposed  this  proposal,  unless  it  were  made  part  of  a  larger 
scheme  for  remodelling  the  judicial  system  as  a  whole.'  It  was 
becoming  more  and  more  clear  that  this  was  the  true  solutioa 
The  passing  of  the  Companies  Acts,  and  the  consequent  rise  of 
the  limited  company  enforced  this  truth.  Directors  of  companies 
are  both  agents  and  trustees.  Simultaneous  proceedings  arising 
upon  the  same  facts  were,  in  fact,  brought  against  them  in  the 
courts  of  common  law  and  the  courts  of  equity.  If  the  scandal 
of  conflicting  decisions  was  to  be  avoided  it  was  clear  that  there 
must  be  one  supreme  court  administering  both  law  and  equity.' 
It  was  this  expedient  alone  which  could  get  rid  of  the  separate 
modes  of  procedure  and  pleading  which  still  prevailed  in  the 
courts  of  equity  and  common  law,  in  the  courts  of  Admiralty, 
Probate,  and  Divorce.  These  considerations  induced  the  Judi- 
cature Commission  to  report  in  1868  in  favour  of  a  complete 
fusion  of  jurisdiction  and  procedure.  The  result  was  the  passing 
of  the  Judicature  Acts,  and  the  Appellate  Jurisdiction  Act, 
which  have  completely  remodelled  the  form,  the  jurisdiction, 
and  the  procedure  of  the  courts. 

(i)  The  Judicature  Acts. 

The  first  Judicature  Act  was  passed  in  1873,  and  came  into 
operation  in  1875.  By  virtue  of  its  provisions  (as  modified  by 
later  Acts)  the  court  of  Chancery,  the  courts  of  King's  Bench, 
Common  Fleas,  and  Exchequer,  the  court  of  Admiralty,  the 
court  of  Probate,  the  Divorce  court,  and  the  London  court  of 
Bankruptcy  were  consolidated,  and  formed  into  one  Supreme 
Court  of  Judicature  in  England.* 

The  Supreme  Court  of  Judicature  was  then  divided  into  two 
parts,  (i)  the  High  Court  of  Justice,  (ii)  the  Court  of  Appeal' 
Both  these  branches  of  the  Supreme  Court  were  constituted 
superior  courts  of  record.*  The  clause  of  the  Act  of  Settlement 
relating  to  the  judges'  tenure  of  office  was  re-enacted,  and  they 

1  It  Hare*8  Rq)ortt,  Prefiice  xxix. 
'  Warren,  Law  Studies  i  550-557. 
'  First  Report  of  the  Judicaiure  CommiBsion,  Parlt.  Papers  x868,  vol.  xzr  7. 

*  3^*  37  Victoria  c.  66  §  3 ;  by  38,  39  Victoria  c  77  §  9  the  London  Court  of 
Bankruptcy  was  not  to  be  merged  in  the  dopreme  Court ;  but  it  was  again  mergcal 
by  46,  47  Victoria  c  52  §  93. 

•  36,  37  Victoria  c  66  §  4.  •  §§  x6  and  i8. 
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were  incapacitated  from  sitting  in  the  House  of  Commons.^  It 
was  provided  that  the  judges  of  the  High  Court  and  the  court 
of  Appeal  respectively  should,  without  prejudice  to  existing 
rights,  have  similar  privil^es,  and  be  subject  to  similar  duties." 

(i)  The  High  Court  of  Justice. 

The  existing  judges  of  the  court  of  Chancery,  the  courts  of 
common  law,  the  Probate  and  Divorce  court,  and  the  court  of 
Admiralty  were  constituted  judges  of  the  High  Court.*  But. 
it  was  provided  that  the  Chancellor  of  the  Exchequer  and  the\ 
Lord  High  Treasurer  should  no  longer  have  the  judicial  powers  I 
which  they  might  formerly  have  exercised  in  the  court  of  Ex- 
chequer.* For  the  future  any  barrister  of  ten  years'  standing 
was  qualified  to  be  appointed  a  judge  of  the  court*  The  style 
of  the  judges  is  "Justices  of  the  High  Court"* 

To  the  High  Court  was  assigned  the  jurisdiction  exercised 
by  the  following  courts : — ^ 

(i)  The  high  court  of  Chancery  as  a  common  law  court  as 
well  as  a  court  of  equity,  including  the  jurisdiction  of  the  Master 
of  the  Rolls  as  a  judge  or  master  of  the  court  of  Chancery,  and 
any  jurisdiction  exercised  by  him  in  relation  to  the  court  of 
Chancery  as  a  common  law  court ; 

(2)  The  court  of  King's  Bench  ; 

(3)  The  court  of  Common  Pleas  at  Westminster ; 

(4)  The  court  of  Exchequer  as  a  court  of  Revenue  as  well  as 
a  common  law  court ; 

(5)  The  High  Court  of  Admiralty ; 

(6)  The  court  of  Probate  ; 

(7)  The  court  for  Divorce  and  Matrimonial  Causes ; 

(8)  The  London  court  of  Bankruptcy ; 

(9)  The  court  of  Common  Fleas  at  Lancaster  ; 

(10)  The  court  of  Pleas  at  Durham ; 

(11)  The  courts  created  by  Commissions  of  Assize,  of  Oyer 
and  Terminer,  and  of  Gaol  Delivery,  or  any  of  such  Commis- 
sions. 

It  was  provided  that  the  High  Court  should  also  hear  ap- 
peals from  petty  and  quarter  sessions,  and  from  the  new  county 
courts.*    The  jurisdiction  exercised  by  the  court  of  Crown  Cases 

*  36, 37  Victoria  c.  66  S  9 ;  38,  39  Victoria  c.  77  %  5. 

*  3^1  37  Victoria  c.  66  ||  5  and  6. 

s§§5and8.  «8§66and97. 

*  To  be  appointed  President  of  the  Probate,  Divorce,  and  Admiralty  Division  the 
barrister  must  oe  of  fifteen  years*  standing,  54,  55  Victoria  c.  53  §  a. 

*  40  Victoria  c.  9  §  4 ;  44,  45  Victoria  c.  68  §  8. 
^  36,  37  Victoria  C  66  f^  x6  and  17. 

"  36t  37  Victoria  c.  66  §  45. 
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Reserved  was  vested  in  Ihc  judges  of  die  High  Comt,  or  any  five 
of  them  at  least,  of  whom  the  Lard  Chief  Justice  of  England 
must  beone.^ 

It  was  provided  that  in  the  High  Court  rules  of  law  and 
equity  should  be  administoed  concurrently ;'  and  certain  rules 
were  laid  down  according  to  which  this  legal  and  equitable  juris- 
diction was  to  be  administered'  Subject  thereto  it  was  provided 
generally  that  "  in  all  matters,  not  hereinbe&Me  particularly  men- 
tioned, in  which  there  is  any  conflict  or  variance  between  the 
Rules  of  Equity,  and  the  rules  of  the  Coomion  Law,  with  refer- 
ence to  the  same  matter,  the  Rules  of  Equity  shall  prevaiL"  * 

For  the  convenience  of  business  (but  not  so  as  to  prevent 
any  judge  of  the  court  from  sitting  wherever  required)  the  High 
Court  was  divided  into  the  follovang  divisions :  ^  The  Chancery 
Division ;  the  King's  Bench  Division ;  the  Common  Fleas  Division ; 
the  Exchequer  Divinon;  the  Frobate,  Divorce,  and  Admiralty 
Division.     It  was  provided  generally  that  all  causes  and  matters 
Aotild  be  distributed  among  the  several  Divisions  and  judges  of 
the  High  Court  in   sudi  manner  as  might  be  determined   by 
Rules  of  Court  to  be  made  under  the  authority  of  the  Act* 
Subject  thereto  there  was  assigned   to  the  Chancery  Divisic» 
(i)  all  causes  and  matters  which  by  any  Act  of  Farliament  were 
assigned  to  the  court  of  Chancery  ;  (2)  the  administration  of  the 
estates  of  deceased  persons ;  (3)  the  dissolution  of  partnerships 
or  the  taking  of  partnership  or  other  accounts  ;  (4)  die  redemp- 
tion or  foreclosure  of  mortgages ;  (5)  the  raising  of  portions  or 
other  charges  on  land  ;  (6)  the  sale  and  distribution  of  the  pro- 
ceeds of  property  subject  to  any  lien  or  charge ;  (7)  the  execu- 
tion of  trusts  charitable  or  private ;  (8)  the  rectification  or  setdi^ 
aside,  or  cancellation  of  deeds  or  other  written   instruments; 
(9)  the  specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estates,  including  contracts  for  leases ;  (10)  the 
petition  for  sale  of  real  estates ;  (i  i)  the  wardship  of  infants,  and 
the  care  of  infants'  estates.^     To  the  four  other  Divisions  there 
was  assigned  the  jurisdiction  which  belonged  to  the  courts  of 
King's  Bench,  Common  Fleas,  Exchequer,  Probate,  Divorce,  and 
Admiralty  before  the  passing  of  the  Act^ 

In  pursuance  of  a  statutory  power  *  given  to  the  crown,  the 

*  I  47 ;  44i  45  Vtctorim  c  68 1  15 ;  tee  above  azy-azS  for  the  ooart  of  Criminal 
Appeal  wbicn  haa  luperieded  the  court  for  Crown  Caaea  Reaerved. 

'  361  37  Victoria  c.  66 1  24* 

•fas.  *|a5."- 

*i  3< ;  479  48  Victoria  c  6z  ff  5  And  6. 

*  36.  37  Victoria  c  66  g  33.  ^  IHd  9  34.  •  IWd. 

*  361  37  Victoria  c.  66  §  3a ;  the  Order  in  Council  waa  made  Dec  x6,  iBflo, 
and  came  into  force  Feb.  a6,  z88i. 
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King's  Bench,  Common  Fleas  and  Exchequer  Divisions  were 
in  1 88 1  merged  in  the  King's  Bench  Division.  The  powers 
which  belonged  to  the  respective  presidents  of  these  Divisions 
were  vested  in  the  Lord  Chief  Justice  of  the  King's  Bench,  who 
had,  by  a  previous  Act,  been  given  the  title  of  the  Lord  Chief 
Justice  of  England.^ 

As  a  general  rule  the  jurisdiction  of  the  High  Court  can  be 
exercised  by  a  single  judge  of  the  court.^  Certain  matters,  how- 
ever, must  come  before  a  Divisional  Court  That  is  a  court 
which  is,  as  a  general  rule,  composed  of  two  of  the  judges  of  the 
High  Court'  Instances  of  cases  which  must  come  before  a 
Divisional  Court  are  matters  formerly  heard  by  any  of  the  com- 
mon law  courts  in  banc,  appeals  from  quarter  and  petty  sessions, 
from  the  new  county  courts,  and  from  other  inferior  courts  of 
record.^  Some  difficulty  has  arisen  in  the  case  of  appeals  to  the 
High  Court  from  these  inferior  courts  of  record.  The  older 
method  of  appeal  from  these  courts  was  the  same  as  the  method 
of  appeal  from  any  of  the  common  law  courts,  Le.  by  writ  of 
error  on  the  record,  or  on  a  bill  of  exceptions.  We  shall  see 
that  the  Judicature  Acts,  and  the  orders  and  rules  made  there- 
under have  abolished  proceedings  in  error  in  the  case  of  appeals 
to  the  court  of  Appeal.*  These  Acts  and  Orders  did  not  touch 
directly  appeals  to  the  Kings  Bench  Division  from  inferior 
courts  of  record  But  the  Judicature  Act  of  1884  §  23  gave  the 
court  power  to  make  rules  for  regulating  appeals  from  courts  in- 
ferior to  the  High  Court  Under  that  Act  an  Order  has  been 
made  which  provides  for  an  appeal  by  way  of  notice  of  motion. 
It  has  been  held  that  this  in  effect  substitutes  an  appeal  by  way 
of  notice  of  niotion  for  the  old  proceedings  in  error.  But  the 
Order  changes  only  the  procedure,  not  the  substantive  law. 
'*  All  which  was  matter  of  substance  in  the  old  form  is  still  a 
condition  precedent  to  the  new  appeal.  The  misdirection  must 
be  of  a  character  which  could  be  the  subject  of  a  bill  of  exceptions, 
and  the  old  authorities  on  that  subject  would  apply."  •  As  we 
shall  see,^  this  is  the  only  class  of  case  in  which  this  old  learning 
has  now  any  practical  importance. 

1 44,  45  Victoria  c.  68  §  25  ;  36.  37  Victoria  c  66  §  5. 

'  Ibid  §  39. 

»§  40;  39,  40  Victoria  c.  59  S  i7 ;  47»  48  Victoria  c.  6i  §  4. 

*  36,  37  Victoria  c.  66  $§  41  and  45. 

'  Bdow  643 ;  thus  the  difficult  did  not  arise  in  the  case  of  the  Mayor's 
Court  in  London,  because  error  lay  originally  to  the  Exchequer  Chamber,  and  there- 
fore the  appeal  now  lies  to  the  court  of  Appeal,  Le  Blanch  v.  Reuter's  Telegram  Co. 
(1876),  I  Ex.  Div.  408. 

«  Darlow  v.  Shuttleworth  [190a]  i  K.B.  724-734»  732- 

^  Below  643. 

VOL.  I.— 41 
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To  supply  the  place  of  the  courts  held  before  the  Justices  of 
Assize  it  was  provided  that  the  crown  by  commission  of  Assize, 
or  by  any  other  commission,  general,  or  special,  might  assign  to 
any  judge  of  the  High  Court,  or  to  any  of  the  other  persons 
usually  named  in  such  commissions,  the  duty  of  trying  cases 
within  the  places  named  in  the  commission.^  Similarly  it  was 
provided  that  continuous  sittings  should  be  held  throughout  the 
year  to  try  cases  arising  in  Middlesex  and  London,  by  as  many 
judges  as  the  business  to  be  disposed  of  might  render  necessary.^ 
Persons  acting  under  these  commissions,  or  judges  sitting  to  try 
cases  arising  in  Middlesex  and  London,  have  all  the  powers  of 
the  High  Court  They  are  to  be  "  deemed  to  constitute  a  court 
of  the  said  High  Court  of  Justice." 

(ii)   The  Court  of  Appeal. 

The  following  persons  were  declared  to  be  ex  officio  members 
of  the  court :  The  Lord  Chancellor,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  England,  the  President  of  the  Probate, 
Divorce,  and  Admiralty  Division,  and  any  person  who  has  hdd 
the  office  of  Lord  Chancellor,  if,  on  the  request  of  the  Lord 
Chancellor,  he  consents  to  act*  The  Appellate  Jurisdiction  Act 
of  191 3  adds  the  Lords  of  Appeal  in  Ordinary  as  ex  officio  judges 
of  the  court*  The  crown  was  empowered  to  create  not  more 
than  five  ordinary  judges  of  the  court  of  Appeal.*  Persons 
qualified  to  be  so  appointed  are  barristers  of  not  less  than  ten 
years'  standing,  persons  qualified  to  be  appointed  Lords  Justices 
of  Appeal  in  Chancery,  or  persons  who  have  held  the  office  of 
Judge  of  the  High  Court  for  not  less  than  one  year.  They  are  to 
be  styled  Lords  Justices  of  Appeal.* 

The  following  jurisdiction  was  given  to  the  court  of  Ap- 
peal : — '^ 

(i)  The  jurisdiction  and  powers  of  the  Lord  Chancellor  and 
court  of  Appeal  in  Chancery,  both  as  a  court  of  Equity  and  as  a 
court  of  Appeal  in  Bankruptcy. 

(2)  The  jurisdiction  and  powers  of  the  court  of  Exchequer 
Chamber  ;  together  with  jurisdiction  to  hear  applications  for 
a  new  trial  or  to  set  aside  a  verdict  or  judgment  in  the  High 
Court. 

^  36,  37  Victoria  c.  66  §  29.  «  Ibid  §  30. 

•  Ibid  §  6 ;  44,  45  Victoria  c.  68  §§  a  and  4 ;  54,  55  Victoria  c  53  §  i. 


c.  51  §  6  that  the  Lord  Chancellor  may  reauire  any  jadge  of  the  High  Court  to  wt 
as  an  additional  judge  in  the  court  ot  Appeal. 

^  36,  37  Victoria  c.  66  §  18 ;  53,  54  Victoria  c.  44  §  i. 
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(3)  The  jurisdiction  of  the  Privy  Council  in  respect  of  Lunacy 
appeals,  and  appeals  from  the  Instance  jurisdiction  of  the  Ad- 
miralty. 

(4)  The  jurisdiction  and  powers  of  the  court  of  Appeal  in 
Chancery  of  the  county  Palatine  of  Lancaster,  and  the  jurisdiction 
and  powers  of  the  Chancellor  of  the  Duchy  and  county  Palatine 
of  Lancaster. 

(5)  The  jurisdiction  and  powers  of  the  court  of  the  Lord 
Warden  of  the  Stannaries. 

We  have  seen  that  under  the  old  practice  at  common  law  a 
suitor,  if  dissatisfied,  might  either  (i)  proceed  by  way  of  writ  of 
error  for  errors  on  the  record,  or  by  writ  of  error  on  a  bill  of  ex- 
ceptions. If  the  court  of  error  thought  that  there  had  been  any 
misdirection,  however  trifling,  it  was  bound  to  order  a*  new  trial. 
Or  (2)  he  might  move  the  court  in  banc  for  a  new  trial.  From  a 
refusal  to  grant  a  new  trial  there  was  no  appeal.^  We  have  seen 
that  some  small  reforms  were  made  by  the  Common  Law  Pio- 
cedure  Act^  But  the  old  system  was  really  incapable  of  reform. 
The  only  possible  course  was  taken  when  the  Judicature  Acts 
swept  away  the  whole  of  the  common  law  procedure  in  error,  and 
substituted  for  it  the  Chancery  S3rstem  of  appeal  by  means  of  a 
rehearing  of  the  case.'  The  Acts  provide  that  all  appeals  from 
any  final  order,  decree,  or  judgment  shall  be  heard  by  not  less 
than  three  judges  of  the  court,  unless  the  parties  consent  to  a 
hearing  before  two  judges.  If  the  parties  consent  to  such  a  hear- 
ing, and  the  two  judges  differ  in  opinion,  the  case  must,  on  the 
application  of  either  party,  be  reargued  before  three  judges  of  the 
court  before  appeal  to  the  House  of  Lords.  Appeals  upon  any 
interlocutory  order,  decree,  or  judgment  must  be  heard  by  not 
less  than  two  judges/  Subject  to  these  rules,  the  court  may  sit 
in  two  divisions  at  the  same  time.^ 

The  Acts  also  provide  that  the  jurisdiction  in  Lunacy, 
formerly  vested  in  the  Lords  Justices  of  Appeal  in  Chancery, 
may  be  vested  by  the  crown  in  any  of  the  judges  of  the  High 
Court  or  court  of  Appeal.^  Such  jurisdiction  is  now  vested  in 
the  Lords  Justices  of  the  court  of  Appeal 

(2)  The  Appellate  Jurisdiction  Acts. 

It  was  intended  in  1873  to  abolish  the  jurisdiction  of  the 
House  of  Lords  as  a  final  court  of  Appeal.      If  the  Judicature 

^  Above  222-224,  225-226.  '  Above  245-246. 

*  R.S.C.  O.  58 ;  First  Report  of  the  Judicature  Commiision,  Parlt.  Papers  1868- 
1869  vol.  XXV  20-22 ;  this  applies  to  revenue  cases,  but  only  so  far  as  is  expressly 
provided  by  the  rules,  R.S.C.  O.  68,  rules  i  and  2. 

*  38,  39  VictoHa  c.  77  §  12 ;  62,  63  Victoria  c.  6. 

*3S|  39  Victoria  c  77  §  12 ;  now  three  divisions,  2  Edward  VII.  c.  31  §  x. 

*  38.  39  Victoria  c.  77  §  7. 
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Act  of  1873  had  been  carried  into  effect  as  it  was  drawn  and 
passed,  the  appellate  jurisdiction  of  the  House  of  Lords  would 
have  disappeared.^  But  the  operation  of  the  Act  was  suspended 
till  1875  ;  ^  and  it  was  then  allowed  to  become  operative  without 
the  clauses  affecting  the  jurisdiction  of  the  House  of  Lords.  The 
Appellate  Jurisdiction  Act  was  passed  in  1876.*  It  recognized 
and  reformed  the  Appellate  jurisdiction  of  the  House  of  Lords; 
and  it  provided  a  scheme  by  which  the  House  of  Lords  and  the 
Judicial  Committee  of  the  Privy  Council — the  two  highest  courts 
of  Appeal  in  the  British  dominions — will  eventually  be,  for  the 
most  part,  composed  of  the  same  official  members. 

In  order  to  increase  the  judicial  strength  of  the  House  of 
Lords  it  was  provided  that  the  crown  might  appoint  two  persons 
to  act  as  Lords  of  Appeal  in  Ordinary.  They  take  rank  and  sit 
and  vote  as  Barons  during  their  life,^  and  they  hold  their  oflkes 
on  the  same  terms  as  the  other  judges.  Any  barrister  in  England 
or  Ireland,  or  any  advocate  in  Scotland  of  fifteen  years'  standing, 
or  any  person  who  has  held  high  judicial  office  for  two  years,  may 
be  appointed.'^  In  the  hearing  of  Admiralty  appeals  the  House 
may  require  the  assistance  of  nautical  assessors.^  The  House 
cannot  hear  any  appeal  unless  not  less  than  three  of  the  following 
persons  are  present :  The  Lord  Chancellor,  the  Lords  of  Appeal 
in  Ordinary,  or  such  peers  of  Parliament  as  are  holding  or  have 
held  high  judicial  office.^  The  House  may  sit  to  hear  appeals 
during  a  prorogation  ;  and,  if  the  crown  by  sign  manual  warrant 
so  direct,  during  a  dissolution  of  Parliament.* 

Appeals  lie  to  the  House  of  Lords  from  the  court  of  Appeal 
in  England,  and  from  any  court  in  Scotland  or  Ireland  from 
which  error  or  appeal  lay  to  the  House  of  Lords  immediately 
before  the  passing  of  the  Appellate  Jurisdiction  Act*  The  Act 
requires  that,  "  every  appeal  shall  be  brought  by  way  of  petition 
to  the  House  of  Lords,  praying  that  the  matter  of  the  order  or 
judgment  appealed  against  may  be  reviewed  before  His  Majesty 
the  King  in  his  court  in  Parliament,  in  order  that  the  said  court 
may  determine  what  of  right,  and  according  to  the  law  and 
custom  of  this  realm,  ought  to  be  done  in  the  subject  matter  of 
such  appeal"  ^^ 

•  36,  37  Victoria  c.  66  §  20.  ■  38,  39  Victoria  c  77  §  a. 

'  39,  40  Victoria  c.  59.  *  Ibid  §  6 ;  50,  5X.  Victoria  c.  70  §  2. 

'  Ibid  §  25,  and  50,  51  Victoria  c.  70  §  5.  High  Judicial  Office  is  defined  to  be 
one  of  the  following  offices :  Lord  Chancellor  of  Great  Britain  or  Ireland,  or  member 
of  the  Judicial  Committee  of  the  Privy  Council,  or  Lord  of  Appeal  in  Ordioaxy,  or 
Judge  of  one  of  the  superior  courts  of  Great  Britain  or  Ireland. 

•  54.  55  Victoria  c.  53  §  3-  ^  39»  ¥>  Victoria  c  59  §  5. 

"  Ibid  §§  8  and  9;  50,  51  Victoria  c.  70  §  x,  allows  a  Lord  of  Appeal  to  take 
his  seat  during  a  prorogation. 

•  39.  40  Victoria  c.  59  §  3.  ^"1  4. 
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In  order  to  assimilate  the  official  staff  of  the  Judicial  Com- 
mittee with  that  of  the  House  of  I.x>rds  the  Act  provides  that, 
**  whenever  any  two  of  the  paid  judges  of  the  Judicial  Committee 
of  the  Privy  Council  have  died  or  resigned,  His  Majesty  may  ap- 
point a  third  Lord  of  Appeal  in  Ordinary  .  .  .  and  on  the  death 
or  resignation  of  the  remaining  two  paid  judges  of  the  Judicial 
Committee  of  the  Privy  Council,  His  Majesty  may  appoint  a 
fourth  Lord  of  Appeal  in  Ordinary."  ^  Inasmuch  as  the  Lords 
Justices  of  Appeal  and  certain  Colonial  and  Indian  judges  ^  who 
are  members  of  the  Privy  Council,  are  members  of  the  Judicial 
Committee,*  the  official  staff  of  the  two  courts  is  not  identical 
But  the  most  important  members  of  the  staff  of  the  two  courts 
are  now  identical. 

The  Creation  of  a   Uniform  Code  of  Procedure 

At  the  beginning  of  the  nineteenth  century  the  procedure  of 
the  courts  bore  upon  it  the  traces  of  all  the  varied  epochs  through 
which  the  law  had  passed  in  the  course  of  its  long  history.  Such 
medixval  processes  as  real  actions,  appeals  of  murder,  deodands, 
trial  by  battle,  and  compurgation,  though  practically  dead,  were 
still  legally  possible.  The  devices  of  a  later  period  in  the  history 
of  the  law  had  peopled  the  courts  with  legal  fictions.  The  most 
famous  of  them — the  casual  ejector  and  John  Doe  and  Richard 
Roe — still  led  an  active  and  busy  life.  At  common  law  the 
system  of  pleading  too  often  effectually  obscured  the  real  merits 
of  the  case.  **At  a  moment,"  said  Bowen,  L.J.,*  "when  the 
pecuniary  enterprises  of  the  kingdom  were  covering  the  world, 
when  railways  at  home  and  steam  upon  the  seas  were  creating 
everywhere  new  centres  of  industrial  and  commercial  life,  the 
common  law  courts  of  the  realm  seemed  constantly  occupied  in 
the  discussion  of  the  merest  l^al  conundrums  which  bore  no  re- 
lation to  the  merits  of  any  controversies  except  those  of  pedants, 
and  in  the  direction  of  a  machinery  that  belonged  already  to  the 
past."  The  procedure  in  the  courts  of  equity  suffer^  from 
different  but  no  less  fatal  defects.  Even  Lord  £ldon's  commis- 
sion could  not  deny  the  defects,  though  it  attempted  to  assign 

'  39»  40  Victoria  c.  59  §  14 ;  3,  4  George  V.  c  ai  §  i  provides  for  the  appoint-  l 
ment  of  two  more  Lords  of  AppeaL 

'  58*  59  Victoria  c.  44 ;  8  Edward  VII.  c.  51  §  a ;  Colonial  Judges  of  courts  from 
which  an  appeal  lies  mediately  or  immediately  to  the  Privy  Council  can  be  asked  to 
attend  the  Judicial  Committee  as  assessors,  8  Edward  VII.  c.  51  §  z. 

*44,  45  Victoria  c.  3 ;  above  5x8. 

^  Paper  on  the  Administration  of  the  law  in  the  reign  of  Queen  Victoria  in  *'  The 
Reign  01  Queen  Victoria,*'  edited  by  T.  H.  Ward,  i  385,  printed  in  Essays  A.A.L.H. 
i  516 ;  cp.  A  Century  of  Law  Reform  aog-aai.  The  history  of  common  law  plead- 
ing and  procedure  \v411  be  given  in  vol.  iii  c.  6,  and  Bk.  iv  Pt.  II.  c.  7  $  2 ;  and  the 
history  (^  the  equitable  procedure  in  Bk.  iv  Pt.  II.  c.  7  §  3. 
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them  rather  to  the  law  than  to  the  procedure  of  the  court.^  "A 
Bill  in  Chancery,"  said  Bowen,  L.J.,*  "was  a  marvellous  docu- 
ment which  stated  the  plaintiffs  case  at  full  length  and  three 
times  over.  There  was  the  first  part  in  which  the  story  was  cir- 
cumstantially set  forth.  Then  came  the  part  which  '  charged  '  its 
truth  against  the  defendant — or,  in  other  words,  which  set  it  forth 
all  over  again  in  an  aggrieved  tone.  Lastly  came  the  interrogat- 
ing part,  which  converted  the  original  allegations  into  a  chain  of 
subtly  framed  enquiries  addressed  to  the  defendant,  minutely 
dove-tailed,  and  circuttously  arranged,  so  as  to  surround  a  slippery 
conscience  and  to  stop  up  every  earth.*  No  layman,  however 
intelligent,  could  compose  the  '  answer '  without  professional  aid 
It  was  inevitably  so  elaborate  and  so  long  that  the  responsibility 
for  the  accuracy  of  the  story  shifted  during  its  telling  from  the 
conscience  of  the  defendant  to  that  of  his  solicitor  and  counsel, 
and  truth  found  no  difficulty  in  disappearing  during  the  opera- 
tion." The  system  of  equitable  procedure  might  be  well  devised 
to  secure  complete  justice  in  a  world  where  considerations  of  time 
and  cost  could  be  disregarded — but  in  no  other  place.  It  is  ad- 
mitted that  Dickens's  pictures  of  Jarndyce  v.  Jamdyce  and  Baiddl 
V.  Pickwick,  of  Doctors*  Commons  and  the  Ecclesiastical  Courts, 
of  the  beadle,  the  local  justice,  and  the  constable  contain  much 
real  history. 

Some  attempts  at  reform  were  made  in  consequence  of  the 
reports  of  the  various  commissions  which  were  issued  during  the 
first  half  of  the  nineteenth  century.  But  it  was  not  till  the  com- 
plete reconstruction  effected  by  the  Judicature  Acts  had  been 
accomplished  that  complete  reform  was  possible.  As  a  necessary 
consequence  of  the  changes  made  by  the  Judicature  Acts,  a 
simplified  code  of  procedure  adapted  to  all  branches  of  the 
Supreme  Court  has  been  provided  ;  and  the  judges  of  that  court 
have  been  given  power  to  make  such  new  rules  as  may  fi-om  time 
to  time  be  required*  So  far  as  possible  the  strong  points  of  the 
various  systems  of  procedure  in  force  in  the  various  courts  merged 
in  the  Supreme  Court  have  been  adopted.*  The  aim  of  the  new 
code  of  procedure  is  to  preserve  so  far  as  possible  the  advantages 

^  At  p.  34  of  the  Report  of  1826  it  was  said  that  **  many  suits  owe  their  origin 
to,  and  many  others  are  greatly  protracted  by  questions  arising  firom  the  niceCtea  mod 
subtleties  of  the  taw  and  practice  of  convejranctng.*' 

*  Administration  of  the  Law,  etc,  290,  291 ;  cp.  A  Century  of  Law  Reibrm  X77- 

202,  221-227. 

*  If  the  questions  were  evaded  the  Bill  might  be  amended  till  a  plain  answer  was 
got ;  this  process  was  Imown  as  **  scraping  the  delendant's  conscience/*  ibid  x86. 

^361  37  Victoria  c  65  §  23  and  Schedule  of  Rules ;  39, 40  Victoria  c.  59  S  17; 
44,  45  Victoria  c  68  §  19 ;  56,  57  Victoria  c  66 ;  57,  58  Victoria  c.  x6  §  4. 

*  See  Phillimore,  Eccl.  Law,  956,  957,  as  to  the  contributions  made  by  the  pro- 
cedure of  the  ecclesiastical  courts. 
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of  the  old  system  of  pleading  without  its  rigidity.  To  ensure  a 
clear  statement  of  the  issues  of  fiatct  and  law  before  the  court,  and 
yet  to  make  it  impossible  that  a  suitor  with  a  good  case  should 
lose  his  case  merely  by  a  fault  in  its  statement.  This  aim  has 
been  in  a  great  measure  fulfilled.  The  distinguishing  character- 
istic of  older  systems  of  procedure,  and  of  procedure  in  England 
until  the  reforms  of  the  nineteenth  century,  was  that  "  one  could 
say  next  to  nothing  about  actions  in  general,  while  one  could 
discourse  at  great  length  about  the  mode  in  which  an  action  of 
this  or  that  sort  was  to  be  pursued  and  defended"  ^  Now  we 
have  a  law  about  actions  in  general ;  and  it  can  be  said  that  '*  it 
is  not  possible  for  an  honest  litigant  to  be  defeated  by  any  mere 
technicality,  any  slip,  any  mistaken  step  in  his  litigation.  .  .  . 
Law  has  ceased  to  be  a  scientific  game,  that  may  be  won  or  lost 
by  playing  some  particular  move."*  "I  think,"  said  Collins, 
M.R.,  in  1906,  "  that  the  relation  of  rules  of  practice  to  the  work 
of  justice  is  intended  to  be  that  of  handmaid  rather  than  mistress, 
and  the  court  ought  not  to  be  so  far  bound  and  tied  by  rules, 
which  are  after  all  only  intended  as  general  rules  of  procedure,  as 
to  be  compelled  to  do  what  will  cause  injustice  in  the  particular 
case."  *  This  sentence  admirably  expresses  the  new  manner  of 
regarding  rules  of  procedure  which  has  come  with  the  reforms  of 
the  nineteenth  century. 

TAe  Creation  of  a  Uniform  Official  Staffs 

We  have  seen  that  the  offices  attached  to  the  courts  were 
nests  of  abuses  and  anomalies,  because  the  courts,  both  of  common 
law  and  of  equity,  had  been  staffed  by  a  body  of  officials  which 
had  been  gradually  and  silently  evolved  either  by  real  necessity 
or  by  the  desire  to  create  patronage.^  Payment  by  fees,  saleable 
offices,  and  sinecure  places  were  the  predominant  characteristics 
of  a  bureaucracy  which  could  not  be  defended  even  upon  historical 
grounds. 

We  have  seen  that  extensive  reforms  had  been  made  during 
the  first  half  of  the  nineteenth  century  ;  and  that  the  most  crying 
abuses  had  been  remedied.^  But  something  more  remained  to 
be  done  to  fit  the  offices  of  the  courts  to  the  reconstructed  system 
inaugurated  by  the  Judicature  Acts.  Thus  just  as  the  courts, 
and  their  jurisdiction,  and  procedure  have  been  remodelled,  so 
has  the  official  staff  attached  to  them.     A  commission  appointed 

1  p.  and  M.  ii  560. 

'  Bowen,  L.J.,  Adminiitratton  of  the  Law,  etc.,  310. 
*  In  re  Colei  and  Raventhear  [1907]  i  K.B.  at  p.  4. 
^  Above  340-262.  *  Above  262-264. 
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to  enquire  into  the  administrative  departments  of  the  courts  of 
Justice  issued  two  reports  in  1874,  ^^^  second  of  which  contains 
an  elaborate  history  of  these  departments.^  The  commission 
recommended  that  one  general  department  should  be  formed,  in 
place  of  the  separate  departments  formerly  attached  to  the 
different  courts.  This  recommendation  was  followed.  An  Act 
passed  in  1879^  established  the  Central  Office  of  the  Supreme 
Court,  in  which  were  merged  the  existing  official  staffs.  This 
Act  now  regulates  the  duties  and  the  tenure  of  these  officials. 

The  Housing'  of  the  Courts 

The  housing  and  the  position  of  the  courts  during  the  first 
half  of  the  nineteenth  century  would  have  afforded  a  very  £sur 
index  to  the  law  which  they  administered,  and  the  procedure 
which  they  employed.     The  English  judicial  system  was  perhaps 
the  most  completely  centralized  of  any  existing  system.     Yet, 
as  late  as  i860,  the  courts  and  the  offices  attached  to  the  courts 
were  scattered   all   over    London.'     The   Rolls   court   was   in 
Chancery  Lane,  and  the  other  courts  of  equity  were  in  Lincoln's 
Inn.     The  offices  and  chambers  attached  to  these  courts  were 
scattered  about  among  the  adjoining  lanes  and  inns.     The  courts 
of  common    law   sat   at    Westminster   Hall ;   but   the  judges' 
chambers  were  in  the  Rolls  gardens.     The  Masters'  ofHces  of 
the  Kings'  Bench  were  in  the  Temple ;  those  of  the  Common 
Pleas  were  in  Serjeants'  Inn  and  Chancery  Lane ;  those  of  the 
Exchequer  were  in  Stone  Buildings,  Lincoln's  Inn.     The  judge 
of  the  Probate  and  Divorce  court,  having  no  court  of  his  own, 
borrowed  the  Lord  Chancellor's  court  in  Westminster  Hall ;  but 
his  registrar's  office  and  the  depository  of  wills  were  at  Doctors* 
Commons.     The  judge  of  the  court  of  Admiralty  was  in  the 
same  destitute  condition.     He  borrowed  sometimes  the  Hall  of 
the  Collie  of  Advocates,  sometimes  the  court  of  the  Master  of 
the  Rolls  at  Westminster.     The  offices   attached   to  his  court 
were  also  at  Doctors'  Commons.     The  Lord  Chancellor  and  the 
Lords  Justices  in  Chancery  sat  in  Lincoln's  Inn  Hall.     In  fact 
the  head  of  the  l^al  profession  was  really  a  tenant  at  will  of  the 
Benchers  of  Lincoln's  Inn. 

The  law  reforms  of  the  century  were  fitly  symbolized  by  the 
opening   in    1884   of  the  new   Royal  Courts  of  Justice.     All 

^  Parlt  Papers  iSy.^,  vol  xxiv. 

'42,  43  Victoria  c.  78;  cp.  Covington  v.  Metropolitan  Rly.  [1903]  z  K.B.  at 
P-  235. 

'  Report  as  to  bringing  the  courts  together  into  one  place,  Parlt  Papers  z86o, 
vol.  xxxi  89. 
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branches  of  the  Supreme  Court,  and  the  offices  connected  with 
it,  are  now  housed  under  one  roo£ 

The  nineteenth  century  has  seen  many  acts  which  have 
codified  branches  of  English  law.  A  good  codifying  Act  sifts 
the  mass  of  material  accumulated  in  the  course  of  a  long  his- 
torical development,  and  restates,  in  clear  propositions,  the 
essence  of  the  principles  and  rules  concealed  therein.  The 
legislation  described  in  this  chapter  may  be  said  to  have  codified 
the  English  judicial  system.  Taking  as  its  basis  the  courts 
which  had  for  centuries  administered,  and  by  administering  had 
created,  the  various  branches  of  English  law,  it  has  rearranged 
them  on  a  simpler  plan.  It  has  provided  them  with  a  uniform 
code  of  procedure,  and  an  adequate  official  staff.  Without 
sacrificing  what  was  valuable  in  the  forms  and  machinery  of  the 
past,  it  has  provided  a  system  suited  to  the  needs  of  the  present. 


The  history  of  the  rise  and  growth  and  decay  of  the  many 
various  courts  which  have  administered  English  law  at  various 
stages  of  its  development,  of  their  relations  to  one  another,  and 
of  their  several  supplementary  or  competing  spheres  of  jurisdic- 
tion, explains  the  form  which  the  rules  of  English  law  have 
assumed.  But  many  other  influences  have  from  time  to  time 
determined  the  contents  of  those  rules.  The  contents  of  legal 
rules  express,  through  the  various  agencies  by  which  the  law  is 
made,  the  manner  in  which  the  community  wishes  that  certain 
of  the  activities  of  its  members  shall  be  regulated  ;  they  express 
its  approbation  or  disapprobation  of  certain  kinds  of  conduct ; 
and  therefore  they  are  affected  by  all  those  various  elements 
which  go  to  make  up  the  public  opinion  of  the  community  at 
any  given  epoch.  It  is  true  that  these  rules  sometimes  lag  behind 
public  opinion,  and  are  occasionally  in  advance  of  it  But  they 
are  always  tending  sometimes  more  and  sometimes  less  rapidly 
to  reflect  it.  Thus  a  history  of  these  rules  cannot  be  made  in- 
telligible unless  they  are  viewed  in  relation  to  the  history  of  the 
views  of  the  community  upon  all  the  topics  which  are  touched 
upon  by  them;  for  they  are  simply  the  technical  reflection  of 
those  views,  and  give  technical  expression  to  them.  Therefore 
in  relating  the  history  of  these  rules  it  will  not  be  sufficient  to 
look  merely  at  the  purely  legal  authorities  for  them — at  the 
statutes,  the  cases,  and  the  authoritative  text-books.  It  will  be 
necessary  to  look  also  at  all  the  influences — political,  religious, 
intellectual,  social,  and  economic — which  have  at  different  periods 
determined  the  contents  of  the  technical  rules  contained  in  the 
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purely  legeil  authorities.  Told  in  this  way. the  history  of  the 
development  of  legal  rules  is  profitable  not  only  to  the  lawyer, 
but  also  to  all  who  are  concerned  with  the  many  sides  of  the 
national  life  which  are  affected  by  them.  An  attempt  to  tell 
the  story  of  the  gradual  and  continuous  evolution  of  the  rules 
of  English  law  on  these  lines  is  made  in  the  ensuing  Books  of 
this  History. 


APPENDIX 


The  Grand  Assize 

Rex  vicecomiti  salutem.  Prohibe  N.  ne  teneat  placitum  in  curia  sua 
quod  est  inter  M.  et  R.  de  una  hida  terrse  in  ilia  villa,  quam  idem  R.  clamat 
versus  prefatum  M.  per  breve  meum  nisi  duellum  inde  vadiatum  fuerit,  quia 
M.  qui  tenens  est,  posuit  se  inde  in  assisam  meam,  et  petit  recognitionem 
fieri,  quis  eorum  majus  jus  habeat  in  terra  ilia.    Teste  etc. 

Glanvil  II.  8. 

Rex  vicecomiti  salutem.  Summone  per  bonos  summonitores,  quatuor 
legales  milites  de  viseneto  de  Stoke  quod  sint  ad  clausum  Paschae,  coram  me 
vel  Justitiis  meis  apud  Westmonasterium  ad  eligendum  super  sacramentum 
suum  xii  legales  milites  de  eodem  viseneto,  qui  melius  veritatem  sdant,  ad 
recognoscendum  super  sacramentum  suum,  utrum  M.  an  R.  majus  jus  habeat 
in  una  hida  terrae  in  Stoke  quam  R.  clamat  versus  M.  per  breve  meum,  et 
unde  M.,  qui  tenens  est,  posuit  se  in  assisam  meam  et  petit  recognitionem 
fieri,  quis  eorum  majus  jus  habeat  in  terra  ilia,  et  nomina  eorum  imbreviari 
facias.  Et  summone  per  bonos  summonitores  M.  qui  terram  illam  tenet, 
quod  tunc  sit  ibi  auditurus  illam  electionem,  et  habeas  ibi  sununonitores  etc. 
Teste  etc.  Glanvil  II.  ii. 

II 

The  Assize  Utrum 

Rex  vicecomiti  salutem.  Summone  per  bonos  summonitores  duodedm 
liberos  et  legales  homines  de  visineto  de  ilia  villa  quod  sint  coram  me  vel 
Justitiis  meis  eo  die  parati  sacramento  recognoscere,  utrum  una  hida  terrae 
quam  N.  persona  ecclesiae  de  ilia  villa  clamat  ad  liberam  Elemosinam  ipsius 
ecclesise  suae  versus  R.  in  ilia  villa  sit  laicum  foedum  ipsius  R.  an  fcedum 
ecclesiasticum.  £t  interim  terram  illam  videant  et  nomina  eorum  imbreviari 
facias.  Et  summone  per  bonos  summonitores  predictum  R.  qui  terram 
illam  tenet  quod  tunc  sit  ibi  auditurus  illam  recognitionem.  Et  habeas  ibi 
etc    Teste  etc.  Glanvil  XII  I.  24. 

Ill 

The  Possessory  Assizes 

A,  A^ove/ Disseisin, 

Rex  vicecomiti  salutem.  Questus  est  mihi  N.  quod  R.  injuste  et  sine 
judicio  disseisivit  eum  de  libero  tenemento  suo  in  ilia  villa,  post  ultimam 
transfretationem  meam  in  Normaniam.    Et  ideo  tibi  precipio  quod  si  prefatus 
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N.  fecerit  te  securum  de  clamore  suo  prosequendo  tunc  facias  tenementum 
illud  reseisiri  de  catallis  quae  in  eo  capta  fuerunt,  et  ipsum  tenementum  cum 
catallis  esse  facias  in  pace  usque  ad  clausum  Paschae,  et  interim  fecias  duo* 
dedm  liberos  et  legales  homines  de  visineto  videre  terram  illam  et  nomina 
eorum  imbreviari  facias  et  summone  illos  per  bonos  summonitores  quod  tunc 
sint  coram  me  vel  Justitiis  meis  parati  inde  facere  recognitionem.  Et  pone 
per  vadium  et  salvos  pledgios  predicttun  R.  vel  ballivum  suum  si  ipse  dod 
fuerit  inventus,  quod  tunc  sit  ibi  auditurus  illam  recognitionem.  Et  habeas 
ibi  etc.    Teste  etc  Glanvil  XIII.  33. 

B,  Morte  D^ Ancestor, 

Rex  vicecomiti  salutem.  Si  G.  filius  T.  fecerit  te  securum  de  clamore  sao 
prosequendo  tunc  summone  per  bonos  summonitores  duodecim  liberos  et 
legales  homines  de  visineto  de  ilia  villa  quod  sint  coram  me  vel  Justitiis  meis 
eo  die  parati  sacramento  recognoscere  si  T.  pater  predicti  G.  fuit  seisitus  in 
dominico  suo  sicut  de  foedo  suo  de  una  virgata  terrae  in  ilia  villa  die  qua 
obiit,  si  obiit  post  primam  coronationem  meam,  et  si  ille  G.  propinquior  heres 
ejus  est,  et  interim  terram  illam  videant,  et  nomina  eorum  imbreviari  £aicias> 
etc.  Summone  per  bonos  summonitores  R.  qui  terram  illam  tenet,  quod  tunc 
sit  ibi  auditurus .  illam  recognitionem.  Et  habeas  ibi  summonitores  etc 
Teste  etc  Glanvil  XIII.  3. 

C  Darrein  Presentment, 
Rex  vicecomiti  salutem.  Summone  per  bonos  summonitores  duodecim 
liberos  et  legales  homines  de  visineto  de  villa  ilia  quod  sint  coram  me  vel 
Justitiis  meis  eo  die  parati  sacramento  recognoscere  quis  advocatus  pre- 
sentavit  ultimam  personam,  qui  obiit,  ad  ecclesiam  de  ilia  villa  quae  vacans 
est,  ut  didtur ;  et  unde  N.  clamat  advocationem,  et  nomina  eorum  imbreviari 
facias.  Et  sunmione  per  bonos  summonitores  R.  qui  presentationem  ipsam 
deforciat,  quod  tunc  sit  ibi  auditurus  illam  recognitionem,  et  habeas  etc 
Teste  etc  Glanvil  XIII.  19. 

IV 
Writ  of  Debt 

Rex  vicecomiti  salutem.  Praecipe  N.  quod  juste  et  sine  dilatione  reddet 
R.  centum  marcas  quas  ei  debet  ut  dicit ;  et  unde  queritur  quod  ipse  ei  injuste 
deforciat,  et  nisi  fecerit  summone  eum  per  bonos  summonitores  quod  sit  coram 
me  vel  Justitiis  meis  apud  Westmonasterium  a  clauso  Paschae  in  quindecim 
dies,  ostensurus  quare  non  fecerit.  Et  habeas  ibi  summonitores  et  hoc  breve. 
Teste  etc.  Glanvil  X.  2. 


Writs  of  Right 

A,  To  the  Sheriff, 

Rex  vicecomiti  salutem.  Praecipe  A.  quod  juste  et  sine  dilatione  reddet 
B.  unam  hidam  terrae  in  villa  ilia  unde  idem  B.  queritur  quod  praedictus  A. 
ei  deforciat,  et  nisi  fecerit  summone  eum  per  bonos  summonitores  quod  sit 
ibi  coram  me  vel  Justitiis  meis  in  crastino  post  octabis  dausi  Pasdiae  apod 
locum  ilium,  ostensurus  quare  non  fecerit  Et  habeas  ibi  summonitores  et 
hoc  breve.     Teste  etc.  GLANVIL  1,  6 
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B.   To  the  Lord  of  the  Land. 

George  II.  by  the  grace  of  God  of  Great  Britain,  France,  and  Ireland, 
king,  etc,  to  Willoughby  earl  <^  Abingdon  greeting.  We  command  you  that 
without  delay  you  hold  full  right  to  William  Kent  esquire,  of  one  messuage 
and  twenty  acres  of  land  with  the  appurtenances  in  Dorchester,  which  he 
daims  to  hold  of  you  by  the  free  service  of  one  penny  yearly  in  fieu  of  all 
services,  of  whidi  Richard  Allan  deforces  him.  And  unless  you  so  do  let  the 
sheiiflf  of  Oxfordshire  do  it,  that  we  no  longer  hear  complaint  Uieieof  for  defect 
of  right.     Witness  etc.  Bl.  Comm.  III.  App.  no.  i  §  i. 

C  To  the  Sheriff  Quia  Dominus  Remisit  Curiam, 

George  II.  by  the  grace  of  God  etc  to  the  sheriff  of  Oxfordshire  greeting. 
Command  William  Allan  that  he  justly  and  without  delay  render  unto  William 
Kent  one  messuage  and  twenty  acres  of  land  with  the  aiq^urtenances  in  Dor- 
chester, which  he  claims  to  be  his  right  and  inheritance,  and  whereupon  he 
complains  that  the  aforesaid  Richard  unjustly  deforces  him.  And  unless  he 
shall  so  do,  and  if  the  said  William  shall  give  you  security  of  prosecuting  his 
claim,  then  summon  by  good  summoners  the  said  Richard  that  he  appear 
before  our  Justices  at  Westminster  on  the  morrow  of  All  Souls  to  show  where- 
fore he  hath  not  done  it.  Witness  ourself  etc  Because  Willoughby  earl  of 
Abingdon,  the  chief  lord  of  that  fee,  hath  thereupon  remised  unto  us  his  court. 

Bl.  Comm.  III.  App.  no.  i  §  4. 

VI 

Justices 

Rex  vicecomiti  salutem.  Praecipio  tibt  quod  Justicies  N.  quod  juste  et 
sine  dilatione  fociat  R.  consuetudines  et  recta  servitia  quae  ei  focere  debet  de 
tenemento  suo  quod  de  eo  tenet  in  ilia  villa  sicut  rationabiliter  monstraxe 
poterit  eum  sibi  deberi,  ne  oporteat  eum  amplius  inde  conqueri  pro  defectu 
recti.    Teste  etc  Glanvil  IX.  9. 

VII 

PONB 

Rex  vicecomiti  salutem.  Pone  coram  me  vel  Justitiis  meis  die  illo  loquelam 
quae  est  in  comitatu  tuo  inter  A.  et  N.  de  una  hida  terrae  in  ilia  villa  quam 
ipsa  A.  clamat  versus  predictum  N.  ad  rationabilem  dotem  suam.  £t  sum- 
mone  per  bonos  summonitores  predictum  N.,  qui  terram  illam  tenet,  quod 
tunc  sit  ibi  cum  loquela  sua.     £t  habeas  ibi  etc    Teste  etc 

Glanvil  VI.  7. 

VIII 

TOLT 

Charles  Morton  Esquire  sheriff  of  Oxfordshire  to  John  Long  bailiff  errant 
of  our  lord  the  king  and  of  myself  greeting.  Because  by  the  complaint  of 
William  Kent  Esquire  personally  present  at  my  county  court,  to  wit,  on 
Monday  the  6th  day  of  September  in  the  thirtieth  year  of  the  reign  of  our 
lord  George  the  second  by  the  grace  of  God  etc,  at  Oxford  in  the  shire  house 
there  holden,  I  am  informed,  that  although  he  himself  by  the  writ  of  our  said 
Lord  the  King  of  right  patent  directed  to  Willoughby  earl  of  Abingdon,  for 
this  that  he  should  hold  full  right  to  the  said  William  Kent  of  one  m^suage 
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and  twenty  acres  of  land  with  the  appurtenances  in  Dorchester  within  my 
said  county,  of  which  Richard  Allan  deforces  him,  hath  been  brought  to  the 
said  Willoughby  eari  of  Abingdon ;  yet  for  that  the  said  Willougfaby  earl  d 
Abingdon  fevoureth  the  said  Richard  Allan  in  this  part,  and  hath  bitfaerto 
delayed  to  do  full  right  according  to  the  exigence  of  the  said  writ,  I  command 
you  on  the  part  of  otur  said  lord  the  king,  firmly  enjoining,  diat  in  your  proper 
person  you  go  to  the  court  baron  of  the  said  Willoughby  earl  of  Abnigdoo 
at  Dorchester  aforesaid,  and  take  away  the  plaint,  which  there  is  between  the 
said  WiUiam  Kent  and  Richard  Allan  by  the  said  writ,  into  my  county  court  to 
be  next  holden,  and  summon  by  good  summoners  the  said  Rchajrd  Allan, 
that  he  be  at  my  county  court  on  Monday  the  fourth  day  of  October  next 
coming  at  Oxford  in  the  shire  house  there  to  be  holden,  to  answer  to  the  said 
William  Kent  therof.  And  have  you  there  then  the  said  plaint,  the  sum- 
moners, and  this  precept.  Given  in  my  county  court  at  Oxford  in  the  shire- 
house,  the  sixth  day  of  September,  in  the  year  aforesaid. 

Bl.  Comm.  III.  App.  no.  I  g  2. 

IX 

False  Judgbisnt 

A.  From  the  County  Court, 

Henricus  etc.  vicecomiti  salutem.  Si  A.  te  fecerit  securum  de  damore  sac 
prosequendo  tunc  in  pleno  Comitatu  tuo  recordum  fodas  loquelam  quae  est  in 
eodem  Comitatu  per  breve  nostrum  de  recto  inter  A.  petentem  et  B.  tenentcns 
de  uno  mesuagio  et  centum  acris  terrae  cum  pertinentiis  in  C.  unde  idem  A. 
queritur  falsum  sibi  factum  fuisse  judidum  in  eodem  Comitatu ;  et  recordom 
illud  habeas  coram  Justitiis  nostris  apud  Westmonasterium  tali  die  sub  sigiQo 
tuo,  et  per  quatuor  legales  milites  ejusdem  Comitatus  ex  illis  qui  Recordo  iOi 
interfuerunt ;  et  summone  per  bonos  sunmx>nitores  prcsdictum  B.  quod  tunc 
sit  ibi  auditurus  Recordum  illud ;  et  habeas  ibi  summonttores,  nomina  quatuor 
militum,  et  hoc  breve.  F.N.B.  i8  B. 

B,  From  the  Court  Baron — Accedas  ad  curiam. 

Rex  vicecomiti  salutem.  Si  A.  fecerit  te  securum  de  damore  suo  prose- 
quendo, tunc  assumptis  tecum  quatuor  discretis  et  l^alibus  Militibus  de 
Comitatu  tuo,  in  propria  persona  tua  accedas  ad  curiam  B.  de  C.  et  in  plena 
curia  ilia  recordum  &das  loquelam  quae  fuit  in  eadem  curia  per  breve  nostrum 
de  recto  inter  A.  petentem  et  B.  tenentem  de  uno  mesuagio  etc  Unde  A. 
queritur  falsum  sibi  factum  fuisse  judidum  in  eadem  curia ;  et  recordum  illud 
habeas  coram  Justitiis  nostris  apud  Westmonasterium  tali  die  sub  sigilk>  tuo, 
per  quatuor  legales  homines  ejusdem  curiae  ex  illis  qui  Recordo  Hli  inter- 
fuerunt ;  et  summone  etc  [as  in  A.]  et  habeas  ilx  nomina  praedictorum  quatnor 
hominum  et  hoc  breve.  F.N.B.  i8  D. 


Writ  of  Error 

A,  To  remove  a  case  into  the  Kin^s  Bench, 

George  II.  by  the  Grace  of  God  etc.  To  our  trusty  and  beloved  Sir 
John  Willes  knight  greeting.  Because  in  the  record  and  process,  and  also  in 
the  giving  of  judgment,  of  the  plaint  which  was  in  our  court  before  you  and 
your  fellows  our  Justices  of  the  bench,  by  our  writ  between  William  Burton 
gentleman  and  Charies  Long  late  of  Burford  m  the  county  of  Oxford  gentle- 
man, of  a  certain  debt  of  Two  hundred  pounds,  which  the  said  William  de- 
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mands  of  the  said  Charles,  manifest  error  hath  intervened,  to  the  great  damage 
of  him  the  said  William,  as  we  from  his  complaint  are  informed :  we,  being 
nvilling  that  the  error  if  any  there  be,  should  be  corrected  in  due  manner,  and 
tbat  Kill  and  speedy  justice  should  be  done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  that,  if  judgment  thereof  be  given,  then  under  your 
seal  you  do  distinctly  and  openly  send  the  record  and  process  of  the  plaint 
aforesaid,  with  all  things  concerning  them,  and  this  writ ;  so  that  we  may 
have  them  from  the  day  of  Easter  in  fifteen  days,  wheresoever  we  shall  then 
be  in  England :  that  the  record  and  process  aforesaid  behig  inspected,  we 
may  cause  to  be  done  thereupcm,  for  correcting  that  error,  what  of  right  and 
according  to  the  law  and  custom  of  our  realm  of  England  ought  to  be  done. 
V^itncss  etc.  Bl.  Comm.  III.  App.  no.  3  §  6. 

B.  To  remove  a  ccuefrom  the  Kin^s  Bench  into  Parliament, 
Rex  etc.  dilecto  et  fideli  nostro  W.  S.  Militi,  Capitali  Justitio  nostro  ad 
pladta  coram  nobis  tenenda  assignato,  salutem.  Quia  in  Recordo  et  Pro- 
cessu,  ac  etiam  in  reversatione  et  revocatione  judidi  in  Curia  nostra  coram 
nobis  de  querela  et  judido  in  Curia  nostra  de  Banco  coram  F.N  milite  et 
90ciis  suis  Justitiis  nostris  de  Banco,  per  breve  nostrum  inter  J.  S.  et  £.  B. 
de  pladto  Transgressionis  et  Ejectionis  firmae  eidem  J.  per  praefatum  £.  fieri 
suppositi,  unde  in  eadem  Curia  nostra  de  Banco  consideratum  fuit  quod 
praniktus  J.  nihil  caperet  per  breve  suum  praedictum,  sed  esset  in  miseri- 
cordia  pro  fidso  clamore  suo  inde,  et  quod  idem  E.  iret  sine  die.  Necnon  in 
redditione  Judidi  pro  eodem  J.  in  Curia  nostra  coram  vobis  versus  eundem 
£  super  revocationem  judidi  praedicti  ut  dicitur  error  intervenit  manifestus 
ad  grave  damnum  ipsius  E.  sicut  ex  querela  sua  accepimus.  Nos  errorem 
si  quis  fuit  modo  debito  corrigi  et  partibus  praedictis  plenam  et  celerem 
Justitiam  fieri  volentes  in  hac  parte,  vdbis  mandamus,  quod  si  Judicium  prae- 
dictum in  Curia  nostra  de  Banco  praedicto,  ut  praefertur,  redditum,  in  Curia 
nostra  coram  nobis  revocatum  et  adnullatum  existit,  tunc  Recordum  et  Pro« 
cessus  judidi  praedicti  in  revocationem  ejusdem  cum  omnibus  ea  tangentibus 
in  praesens  Parliamentum  nostrum  distincte  et  aperte  sine  dilatione  mittatis, 
et  hoc  breve,  ut,  inspecds  recordo  et  processu  praedictis  ulterius  inde  de 
assensu  Dominorum  Spiritualium  et  temporalium  in  eodem  Parliamento  ex- 
istentium  pro  errore  illo  corrigendo  fieri  fedamus  quod  de  Jure  et  secundum 
legem  et  consuetudtnem  Regni  nostri  Anghae  fiierit  fadendum.    Teste  etc 

Register  (4th  Ed.  1687)  App.  38. 

XI 

Scire  Facias 

A,  Rex  vicecomiti  salutem.  Cum  I.  filius  C.  primo  die  Julii  anno  regni 
domini  £.  nuper  regis  avi  nostri  dedmo  in  cancellaria  sua  recognoverit  se 
debere  B.  et  D.  ;^20  unde  eis  solvisse  debuit  in  festo  Natalis  domini  tunc 
proximo  futuro  100/-  et  in  festo  tali  100/-  et  in  festo  tali  tunc  proxime  sequent! 
;^io,  sicut  per  inspectionem  rotulorum  cancellariae  dicti  avi  nostri  nobis  con- 
stat, et  eas  ei  nondum  solvit,  ut  didtur,  ac  iidem  B.  et  D.  juxta  statutum  inde 
editum  elegerint  sibi  liberari  pro  praedictis  viginti  libris  omnia  catalla  et 
medietatem  terrae  ipsius  I.  filii  C.  tenendam  juxta  formam  statuti  praedicti : 
Tibi  praedpimus  quod  sdre  facias  praefato  I.  filio  C.  quod  sit  in  cancellaria 
nostra  tali  die  ubicumque  fuerimus  in  Anglia,  ad  ostendendum  si  quid  pro  se 
habeat  vel  dicere  sdat  quare  omnia  catalla  sua  et  medietas  terrae  suae  praefatis 
B.  et  D.,  vel  eorum  alteri,  pro  praedictis  viginti  libris  liberari  non  debeant, 
juxta  formam  statuti  praedicti.  Et  habeas  ibi  nomina  illonim  per  quos  ei  sdre 
feceris  et  hoc  breve.     Teste  etc.      Register  (4th  Ed.  1687)  298  b,  299. 
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B.  Rex  vicecomiti  saluteoD.  Cum  P.  in  cuiia  dofnini  Edwdi  imper 
regis  Anglic  pstris  nostri  coram  justidcariis  nostris  apud  Wrsfmonastict  ium, 
per  considerationem  ejusdem  curiae  nostras  recuperasset  versus  T.  £20  et 
etiam  20/-  pro  damnis  suis  quae  habuit  occasione  detendoois  debhi  prsedicti : 
Praedictus  T.  praedictas  riginti  libras  eidem  P.  nondum  reddidit,  prout  ex 
gmvi  querela  ipsius  P.  accepimus.  £t  quia  volumus  ea  quae  in  curia  pfae- 
dicti  patris  nostri  rite  acta  sunt  debitae  executioni  demandari  :  Tibi  praedpi- 
mus  quod  per  probos  etc  scire  facias  praedicto  T.  quod  sit  coram  nobis 
ubicumque  fuerimus  in  Anglia  ostensurus,  si  quid  pro  se  habeat  vel  dicoe 
sciat,  quare  pcaedictae  vigind  librae  et  etiam  praedicd  viginti  solidi  de  terris  et 
cataUis  suis  in  balliva  tua  fieri,  et  praedicto  P.  reddi,  non  d^>eant,  si  sibi 
viderit  expedire.     £t  habeas  etc  [as  in  A.].    Teste  etc. 

REGISTRUM  JUDiaALE  13. 

XII 

A,  Prohibition 

(1)  To  the  Euiesiastical  Court. 

Rex  judtdbus  illis  ecdesiastids  salutem.  Indicavit  nobis  R.  quod  com 
I.  dericus  suus  teneat  ecdesiam  illam  in  ilia  villa  per  suam  presentatiopcm, 
quae  de  sua  advocatione  est,  ut  didtur,  N.  dericus  eandem  petens  ex  advo- 
catione  M.  militis,  ipsum  I.  coram  vobis  in  curia  Christianitatis  tnde  trahit  in 
pladtum.  Si  vero  prefatus  N.  ecclestam  illam  diradonaret  ex  advocatioQe 
predict!  M.,  palam  est  quod  jam  dictus  R.  jacturam  inde  incurreret  de 
advocatione  sua.  Et  quoniam  lites  de  advocationibus  ecclesiarum  ad  coronam 
et  dignitatem  meam  pertinent,  vobis  prohibeo  ne  in  causam  illam  procedatis 
donee  diradonatum  fuerit  in  ctuia  mea  ad  quem  iUorum  advocatio  iOius 
ecclesiae  pertineat.     Teste  etc  Glanyil  IV.  13. 

Writ  to  the  sheriff  if  the  foregoing  be  disobeyed. 

Rex  vicecomiti  salutem.  Prohibe  Judidbus  illis  ne  teneant  pladtum  ia 
curia  Christianitatis  de  advocatione  illius  ecdesiae,  unde  R.  advocatus  iDius 
ecclesiae  queritur  quod  N.  inde  eum  trahit  in  pladtum  in  curia  Christianitatis 
quia  pladta  de  advocationibus  ecclesiarum  ad  coionam  et  dignitatem  meam 
pertinent  £t  summoi^  per  bonos  summonitores  ipsos  Judices  quod  sint 
coram  me  vel  Justitiis  mds  eo  die  ostensuri  quare  pladtum  id  tenuerunt  contra 
dignitatem  meam  in  curia  Christianitatis.  Summone  edam  per  boix>s  sum- 
monitores prefatum  N.  quod  tunc  sit  ibi  ostensurus  quare  prefiuum  R.  inde 
traxerit  in  pladtum  in  curia  Christianitatis.    £t  habeas  ibi  etc    Teste  etc 

Glanvil  IV.  14. 

(2)  To  the  Court  of  Admiralty. 

Edwardus  sextus  dei  grada  Anglie  Francie  et  Hibemie  Rex  fidei  de- 
fensor et  in  terra  £cclesie  Anglicane  et  Hibemice  supremum  caput,  Grifiino 
Leson  legum  doctori  commissario  curie  admirallitads  et  deputato  nobilb  et 
prepotentis  viri  domini  Thome  Seymer  preclari  ordinis  garterii  milids  domini 
Seymour  de  Sudley  magni  Admiralli  Anglie  Hibernie  Wallie  Calide  et 
Bolonie  et  marchiarum  eorundem  Normanie  Gasconie  Acquitanie  alio-ve 
judid  in  hac  parte  competenti  cuicumque,  Salutem.  Ostensum  est  nobis 
nuper  in  curia  nostra  coram  nobis  ex  gravi  querela  Thome  Spycer  Thome 
Mannyng  Johannis  Edmonds  Roberti  Edmonds  Johannis  Marrett  Waited 
Edde  Johaimis  Johnson  Johannis  Hynd  Johannis  Buckytt  et  Willidmi 
Baynard  quod  cum  in  statuto  in  parliamento  domini  Ricardi  nuper  Regis 
Anglie  secundi  post  conquestum  apud  Westmonastenum  anno  regni  sui  tertio> 
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dedmo  edito  inter  cetera  contineatur  quod  Admiralli  et  eorum  deputati  se  de 
aliqua  re  infra  r^^num  Anglie  facta  nisi  solumroodo  de  re  super  mare  facta 
prout  tempore  domini  £d\i^urdi  nuper  regis  Anglie  progenitoris  nostri  debite 
usum  fuerat  nuUatenus  intromitterent ;  Cumque  edam  in  parliamento  dicti 
domini  Ricardi  apud  Westmonasterium  anno  regni  sui  quintodecimo  tento 
inter  cetera  dedaratum  ordinatum  et  stabilitum  existit  quod  de  omnibus  con- 
tractibus  placitis  et  querelis  ap  de  omnibus  aliis  rebus  factis  sive  emergentibus 
infra  corpus  comitatus  tarn  per  terram  quam  per  aquam  ac  eciam  de  wrecco 
maris  curia  Admiralli  nullam  habeat  cognicionem  potestatem  nee  jurisdic- 
cionem  sed  sint  omnia  hujusmodi  contractus  pktcita  et  querele  ac  omnia  alia 
emergentia  infra  corpora  comitatuum  tam  per  terram  quam  per  aquam  (ut 
predictimi  est)  ac  edam  wreccum  maris  triata  terminata  discussa  et  remediata 
per  leges  terre  et  non  coram  Admirallo  nee  per  Admirallum  nee  ejus  locum 
tenentem  quovismodo ;  Quidam  tamen  Edwardus  Cleyton  firmarius  serenis- 
sime  domine  Anne  de  Cleva  domine  et  (ut  asserit)  proprietarie  tam  dominii  de 
Boyton  in  comitatu  SufTolde  ac  cujusdam  rivuli  fluvialis  fluminis-ve  et  aque 
sive  crece  maris  juxta  Boyton  predictam  existentis,  statuta  et  leges  predicta 
minime  ponderans  nee  verens,  sed  contra  eadem  maehinans,  dictos  Thcmiam 
Thomam  Johannem  Robertum  Johannem  Walterum  Johannem  Johannem 
Johannem  et  Willielmum  contra  debitam  legis  regni  nostri  Anglie  formam,  et 
contra  vim  formam  tenorem  et  effectum  statutorum  illorum  indebite  pergravare 
opprimere  et  fatigare  ipsos  Thomam  Thomam  Johannem  Robertum  Johannem 
Walterum  Johannem  Johannem  Johannem  et  Willielmum  in  curia  admiralli- 
tatis  coram  vobis  apud  Suthwerck  in  comitatu  Surreie,  asseiendo  et  libellando 
de  et  pro  eo  quod  predicti  Thomas  Thomas  Johannes  Robertus  Johannes 
Walterus  Johannes  Johannes  Johannes  et  Willielmus  mensibus  Mareii  Aprilis 
Maii  Junii  Julii  Augustii  Septembris  Octobris  Novembris  Decembris 
Januarii  Februarii  et  Mardi  anno  domini  millesimo  quingentesimo  quadra- 
gesimo  sexto  eorum-ve  mensium,  quolibet  pluribus  sive  ^quo^  cimi  eorum 
cimbis  rethibusque  et  aliis  pisdum  capiendorum  instrumentis  suis  in  dicto 
rivulo  flumine  aqua  sive  creca  (supponendo  ut  supradictum  est  dictam 
dominam  Annam  esse  proprietariam  rivuli  sive  aque  illius)  absque  licentia 
dicte  domine  Anne,  aut  (irmarii  sui,  antedicti  piscati  fuerant  ac  pisees  inde 
ad  valendam  sexaginta  librarum  ceperant  et  habuerant,  caute  et  subdole 
libellando  quod  rivulus  flumen  aqua  sive  creca  predicta  infra  fluxum  et  re- 
fluxum  maris  ac  infra  jorisdicdonem  marittimam  curie  Admirallitatis  pre- 
dicte  fore,  ubi  revera  rivulus  flumen  aqua  sive  creca  ilia  infra  corpus  comitatus 
SufTolde  et  extra  jurisdiccionem  Admirallitatis  existit,  traxit  in  pladtum  Ac 
ipsos  Thomam  Thomam  Johannem  Robertum  Johannem  Walterum  Johannem 
Johannem  Johannem  et  Willielmum  in  curia  Admirallitatis  antedicte  com- 
parere  ad  inde  ddem  Edwardo  respondendum  astrinxit,  ac  eos  eo  pretextu 
per  diffinitivam  dicte  Curie  Admiralittatis  sentenciam  eondempnari  totis  suis 
viribus  conatur,  et  indies  maehinatur,  in  nostri  contemptum  et  ipsorum 
Thome  Thome  Johannis  Roberti  Johannis  Walteri  Johannis  Johannis  Johannis 
et  Willielmi  dampnum  prejudicium  depaupertadonem  et  gravamen  mani- 
festa  ac  contra  formam  statutorum  predictorum.  Unde  nobis  supplieaverunt 
iidem  Thomas  Thomas  Johannes  Robertus  Johannes  Walterus  Johannes 
Johannes  Johannes  et  Williehnus  eis  remedium  in  hae  parte  provideri  festinum  ; 
£t  Nos  jura  corone  nostre  regie  prout  vinculo  juramenti  astringimur  manu- 
tenere  volentes,  et  contra  eadem  nolentes  ligeos  nostros  suspencionibus  violari 
illidtis,  vobis  prohibimus  et  predpimus  ne  placitum  predictum  premissa 
aliqualiter  tangens  coram  vobis  ulterius  teneatis,  nee  quicquam  inde  at- 
temptetis  seu  attemptari  permittatis  aut  prociu^tis  quod  in  nostri  contemptum 
ant  ipsorum  Thome  Thome  Johannis  Roberti  Johannis  Walteri  Johannis 
Johannis  Johannis  et  WilUehni  dampnum  prejudicium  seu  gravamen  quoquo 
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modo  cedere  valeat,  sub  violatoris  legis  nostre  penam  peiiculo  incuneodi 
sentenciain  seu  decretum,  si  que  in  ipsos  Thomam  Thomam  Jc^iannem 
Robertum  Johannem  Waltenim  Johannem  Johannem  Johaimem  et  Williel- 
roum  fulminayeritas  seu  fulminari  fedstis  quovisroodo,  eis  et  eonim  cuilibet 
relaxantes  et  ipsos  penitus  absolventes  de  eisdem  periculo  incumbente  Teste 
Ricardo  Lyster  apud  Westmonasterium  XXV  die  Januarii  anno  regni  nostri 
priroo. 

Per  curiam 

Roofer. 

Select  Pleas  of  the  Admiralty  (s.s.)  ii  3. 

(3)  Modem  form, 

Edward  VI I.  by  tlje  grace  of  God  etc  to  the  [judge  of  the  County  Court 
holden  at  ]  and  to  \name  ofpiaintiff\  of  ,  greeting :  Where- 

as  we  have  been  given  to  understand  that  you  the  said  have 

[entered  a  plaint  against]  CD.  in  the  said  court,  and  that  the  said  court  has 
no  jurisdiction  in  the  said  [cause]  or  to  hear  and  determine  the  said  [plaint] 
by  reason  that  [state  facts  showing  want  of  jurisdiction^. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in  the  said 
[action]  in  the  said  court.  Witness  etc 

B,  Consultation. 

Rex  ofEciali  curiae  Cantuariensis  et  ejus  commissariis  salutem.  Mon- 
stravit  nobis  A.  quod  cum  ipsa  petat  coram  vobis  in  curia  Christianitaris 
executionem  cujusdam  sententiae  in  causa  testamentaria,  pro  ipsa  A.  et  contra 
T.  ezecutorem  testamenti  B.  matris  predictae  A.  super  qua^^nta  libris  in 
testamento  predictae  B.  eidem  A.  legatis,  per  offiaalem  episcopi  Londoni- 
ensis  latae,  et  post  modum  per  vos  confirmatae:  dictus  T.  executioDem 
sentenriae  predictae  satagens  impedire,  breve  nostrum  de  prohibitione,  ne 
placitum  de  catallis  et  debitis  quae  non  sunt  de  testamento  vel  matrimonio  in 
curia  Christianitatis  teneretis,  vobis  dirigi  procuravit :  cujus  brevis  pretextu 
vos  executioni  sententiae  memoratae  supersedistis  hucusque  ;  ad  giave  dam- 
num ipsius  A.  et  praejudicium  manifestum.  £t  quia  per  dictum  breve  nostrum 
non  prohibetur,  quin  de  catallis  in  testamento  legatis  agi  possit  in  curia 
Christianitatis,  nolentes  jurisdictionem  quae  ad  forum  ecclesiasticuro  pertinet 
taliter  impediri :  vobis  significamus,  quod  in  causa,  ubi  pedtur  ab  executore 
legatum  sub  nomine  legati  in  testamento  relictum,  procedere  poteritis,  et  ea 
facere  quae  ad  forum  ecclesiasticum  noveritis  pertinere,  piohibitioDe  nostra 
predicta  non  obstante.    Teste  etc  Register  (4th  Ed.  1687)  4S  A. 

XIII 

Certiorari 

A,  Old  Forms, 

Rex  vicecomiti  salutem.  Quia  quibus  libet  certis  de  causis  certiorari 
velimus  super  Recordo  et  Processu  cujusdam  inquisitionis  Cactae  coram 
te  et  custodibus  Placitorum  Coronas  nostrae  in  Comitatu  tuo  apud  N.  per 
breve  nostrum  super  quadam  rediseisina  I.  per  R.  &cta,  ut  dicitur,  de  uno 
Messuagio  cum  pertinendis  in  N.,  Tibi  praecipimus,  quod  si  judicium  tnde 
redditum  sit,  tunc  Recordum  et  Processum  praedicta  cum  omnibus  ea 
tangentibus  nobis  sub  sigillo  tuo  distincte  et  aperte  mittas,  et  hoc  breve, 
ita  quod  ea  habeamus  tali  die  ubicunque  tunc  fuerimus  in  Anglia,  ut 
inspectis  Recordo  et  Processu  prsdictis  ulterius  inde  fieri   fodamus  quod 
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de  jure  et  secundum  legem  et  consuetudinem  regni  nostri  Angliae  fuerit 
faciendum.     Teste  etc.  F.N.B.  342  B. 

Rex  etc  Quia  quibusdam  certis  de  causis  Certiorari  volumus  super 
Recordo  et  Processu  cujusdam  inquisitionis  captse  coram  dilectis  et  fideli- 
bus  nostris  W.  et  P.  Justitiis  nostris  ad  Gaolam  nostram  de  N.  assignatis 
deliberandam,  pro  morte  £.  unde  C.  pro  morte  predicto  rectatus  fuit,  ut 
dicitur,  quae  quidem  Recordum  et  Processus  coram  vobis  certis  de  causis 
venire  fedmus,  quae  penes  vos  resident,  ut  dicitur ;  vobis  mandamus  quod 
Recordum  et  Processus  praedicta  cum  omnibus  eo  tangentibus  nobis  sub 
sigiliis  vestris  distincte  etc  F.N.B.  245  F. 

B.  Modem  Form, 

Edward  VII.  by  the  grace  of  God  etc     To  the  greeting  :  We, 

willing  for  certain  causes  to  be  certified  of  ,  command  you  that  you 

send  to  us  in  our  High  Court  of  Justice  on  the  day  of  ,  the 

aforesaid,  with  all  things  touching  the  same,  as  fully  and  entirely  as  they  re- 
main in  ,  together  wi3i  this  writ,  that  we  may  further  cause  to  be 
done  thereupon  what  of  right  we  shall  see  fit  to  be  done.         Witness  etc 

XIV 

Quo  Warranto 

Rex  Vicecomiti  salutem.  Summone  per  bonos  suromonitores  A.  quod  sit 
coram  justitiariis  nostris  apud  Westmonasterium  tali  die,  ostensurum  quo  war- 
ranto tenet  visum  francpledgii  in  villa  de  R.  in  prejudicium  hundred!  nostri 
de  B.  sine  licenda  et  voluntate  nostra  vel  predecessorum  nostrorum  quondam 
regum  Angliae,  et  emendas  pro  transgressione  assisa  panis  et  cerevisciae  in 
eadem  cepit,  in  predjudicium  nostrum  non  modicum  et  gravamen,  ut  dicitur. 
Et  habeas  ibi  summonitores  et  hoc  breve.     Teste  etc 

La  vieux  Natura  brevium  (Tottell  1584)  160  b. 

XV 

Mandamus 

A.  Old  Form, 

Carolus  II.  Dei  gratia  etc.  C.  L.  Majori  Burgi  de  E.  in  comitatu  G. 
salutem.  Cum  A.  in  locum  et  officium  Majoris  Burgi  praedicti  debite  electus 
fuerit,  secundum  consuetudinem  villas  praedictae  hactenus  usitatam,  in  quod 
quidam  locum  et  officium  Majoris  Burgi  praedicti  praedictus  A.,  secundum  con- 
suetudinem villae  praedictae,  admitti  debet ;  Tu  tamen  C.  L.  Major  Burgi  prae- 
dicti praemissa  non  ignarus,  praedictum  A.  in  locum  et  officium  Majoris  Burgi 
praedicti  non  ad  hue  admisisti,  nee  juramentum  eidem  A.  in  eo  casu  semper 
usitatum  administrari  non  administrasti,  sed  praedictum  A.  admittere  et  jurare 
omnino  recusasti,  in  ipsius  A.  damnum  non  modicum,  et  gravamen  et  status 
sui  lesionem  manifestam,  sicut  ex  querela  sua  accepimus  ;  Nos  igitur  ptaefato 
A.  debitam  et  festinam  iustidam  in  hac  parte  fieri  volentes,  ut  est  justum, 
tibi  Mandamus  firmiter  mjungentes  quod,  immediate  post  receptionem  hujus 
brevis,  praefatum  A.  in  locum  et  officium  Majoris  Burgi  praedicti,  in  quo  sic  ut 
prefertur  debite  electus  fiiit,  cum  omnibus  libertatibus  privilegiis  preheminendis 
et  conunoditatibus  ad  locum  et  offidum  illius  pertinentibus  et  spectantibus  sine 
dilatione  admittas,  et  juramentum  eidem  A.  secundum  consuetudinem  in  eo 
casu  hactenus  usitatam,  administras  seu  administrari  fadas,  vel  causam  nobis 
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significes  in  contrarium,  ne  tuo  defectu  querela  ad  nos  perveniat ;  £t  qualiter 
hoc  preceptum  nostrum  fueris  executorem  nobis  constari  iiadas  in  Octabas 
Sancti  Hillarii  ubicunque  tunc  fiierimus  in  Anglia,  hoc  breve  nostrum  tunc 
remittens.    Teste  etc.  Thesaurus  Brevium  (Ed.  1687)  159. 

B,  Modem  Form, 

Edward  VII.  by  the  grace  of  God  etc.    To  ,  of  ,  greet- 

ing. Whereas  by  [here  recite  Act  of  Parliament  or  Charter  if  the  act  re- 
quired to  be  done  is  founded  on  one  or  the  othef%  And  whereas  we  have 
been  given  to  understand  and  be  informed  in  the  King's  Bench  Division  of 
our  High  Court  of  Justice  before  us  that  [insert  necessary  inducement  and 
averments].    And  that  you  the  said  were  then  and  there  required  by 

[insert  demand]  but  that  you  the  said  well  knowing  the  premises,  but 

not  regarding  your  duty  in  that  behalf,  then  and  there  wholly  neglected  and 
refused  to  [insert  refusal]  nor  have  you  or  any  of  you  at  any  time  since  , 

in  contempt  of  Us  and  to  the  great  damage  and  grievance  of  ,  as  we 

have  been  infonned,  from  their  complaint  made  to  Us.  Whereupon  we  being 
willing  that  due  and  speedy  justice  should  be  done  in  the  premises  as  it  is 
reasonable,  do  command  you  the  said  and  every  of  you,  finnly  en- 

joining you,  that  you  [insert  command],  or  that  you  show  us  cause  to  the  con- 
trary thereof,  lest  by  your  default  the  same  complaint  should  be  repeated  to 
Us,  and  how  you  shall  have  executed  this  Our  Writ  make  known  to  us  in  Our 
said  Court  forthwith,  then  returning  to  Us  this  Our  said  writ,  and  this  you  are 
not  to  omit. 

Witness  [  '  the  day  of  in  the  year  of 

our  reign.  By  the  Court. 

(Signed.) 

XVI 

Habeas  Corpus  ad  subjiciendum 

A.  O id  Form. 

Carolus  Dei  gratia  etc.  Johanni  Liloe  militi  Guardiano  prisonae  nostras  de 
le  Fleet  salutem.  Praecipimus  tibi  quod  corpus  Walteri  Earl  militis  in  prisona 
nostra  sub  custodia  tua  detentum,  ut  dicitur,  una  cum  causa  detentionis  suae, 
quocunque  nomine  praedictus  Walterus  censeatur  in  eadem.  Habeas  Corpus 
ad  subjiciendum  et  recipiendum  ea  quae  curia  nostra  de  eo  ad  tunc  et  ibidem 
ordinare  contingant  in  hac  parte,  et  haec  nullatenus  omittas  periculo  incum- 
bendo  ;  et  habeas  ibi  hoc  breve.  Teste  Hyde  apud  Westmonasterium  quarto 
die  Nov.  anno  8. 

B,  Modem  Form, 

Victoria  by  the  grace  of  God  etc.  To  J.  K.  Keeper  of  our  gaol  of  Jersey, 
in  the  Island  of  Jersey,  and  to  J.  C.  Viscount  of  the  ^id  Island,  greeting. 
We  command  you  that  you  have  the  body  of  C.  C.  W.  detained  in  our  prison 
under  your  custody,  as  it  is  said,  together  with  the  day  and  cause  of  his  being 
taken  and  detained,  by  whatsoever  name  he  may  be  called  or  known,  in  our 
Court  before  us  at  Westminster,  on  the  18th  day  of  January  next,  to  undergo 
and  receive  all  and  singular  such  matters  and  things  which  our  said  Court 
shall  then  and  there  consider  of  him  in  this  behalf ;  and  have  there  then 
Ss  writ.  Witness  Thomas  Lord  Denman  at  Westminster,  the  23rd  day  of 
"ember  in  the  8th  year  of  our  reign.  By  the  Court 

Robinson. 
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XVII 

A.  The  Writ  of  Qtnbusdam  certis  de  causis. 

Rex,  Rtcardo  Capellano  uxoris  Johannis  de  Gryromestede  chivaHer, 
salutem.  Quibusdatn  certis  de  causis  coram  consilio  nostro  propositis,  tibi 
prsecipimus  firmiter  injungentes,  quod  omnibus  aliis  praetermissis,  sis  in  propria 
persona  tua  coram  dicto  consilio  nostro  in  cancellaria  nostra,  die  Mercurii 
proxima  post  festum  Epiphaniae  Domini  proximo  futurum,  ad  respondendum 
ibidem  super  hits  quae  tunc  tibi  objicientur  ex  parte  nostra,  et  ad  faciendum 
ulterius  et  recipiendum  quod  curia  nostra  consideraverit  in  hac  parte.  £t 
habeas  ibi  hoc  breve.  Teste  custode  etc.  apud  Eltham  xxvi  die  Decembris. 
Per  consilium.  (Palgrave  Council  132.) 

B,  The  Writ  of  Subpana, 

Edwardus  etc.  dilecto  sibi  Ricardo  Spynk  des  Norwyco,  salutem.  Qui- 
busdam  certis  de  causis,  tibi  praecipimus  firmiter  injungentes,  quod  sis  coram 
consilio  nostro  apud  Westmonasterium,  die  Mercurii  proximo  post  quindenam 
nativitatis  Sancti  Johannis  Baptistae  proximo  futurum  :  ad  respondendum 
super  hiis  quae  tibi  objicientur  ex  parte  nostra,  et  ad  faciendum  et  recipiendum 
quod  curia  nostra  consideraverit  in  hac  parte.  Et  hoc  subpana  centum 
libtarum  nullatenus  omittas.  Teste  meipso  apud  Westmonasterium,  tercio 
die  JuHi,  anno  regni  nostri  tricesimo  septimo.     (Palgrave  Council  41.) 

XVIII 

Writ  de  Excommunicato  Capiendo 

Rex  vicecomiti  Lincolnensi  salutem.  Significavit  nobis  venerabilis  pater 
Henricus  Lincolniae  episcopus  per  literas  suas  patentes,  quod  B.  suus 
parochianus  vel  suae  diocesae,  propter  suam  manifestam  contumaciam  auctori- 
tate  ipsius  episcopi  ordinaria  excommunicatus  est,  nee  se  vult  per  censuram 
ecclesiasticam  justitiari.  Quia  vero  potestas  regia  sacrosanctae  ecclesiae  in 
querelis  suis  deesse  non  debet :  tibi  praecipimus  quod  praedictum  B.  per  cor- 
pus suum  secundum  consuetudinem  Angliae  justities,  donee  sanctae  ecclesiae, 
tarn  de  contemptu  quam  de  injuria  ei  illata  ab  eo  fuerit  satisfactmn.  Teste 
etc. 

XIX 

The  Quo  Warranto  Enquiries 

A,  The  Commission  to  enquire  and  Articles  of  enquiry. 

Tfu  Commission. 

Rex  dilectis  et  fidelibus  suis  Ricardo  de  Fukeram  et  Osberto  de  Bereford 
salutem.  Sciatis  quod  assignavimus  vos  ad  inquirendum  per  sacramentum 
proborum  et  legalium  hominum  de  Comitatibus  Salop.  Stafford  et  Cestr.  per 
quos  rei  Veritas  melius  sciri  poterit  et>  inquiri,  de  quibusdam  juribus  libertati- 
bus,  et  rebus  aliis  nos  et  statum  nostrum  necnon  et  statum  communitatis 
Comitatuum  praedictorum  contingentibus,  et  insuper  de  factis  et  gestibus 
Vicecomitum  et  Ballivorum  quorumcumque  in  Comitatibus  praedictis,  prout 
in  articulis  quos  vobis  inde  tradiderimus  pleniter  continetur.  Et  ideo  vobis 
mandamus  quod  ad  certos  dies  et  loca  quos  ad  hoc  provideritis  inquisitiones 
illas  fociatis  juxta  continentia  articulorum  praedictorum.  £t  eas  disdncte  et 
apte  scriptas  nobis  sub  sigillis  vestris  et  sigillis  eorum  per  quos  factae  fuerint 
sine  dilatione  mittatis.     Mandavimus  enim  Vicecomitibus  nostris  Comitatuum 
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praedictorum  quod  ad  certos  dies  et  loca  quos  ds  scire  Cadatis  tot  et  tales  pro- 
bos  et  legales  homines  de  ballivis  suis  coram  vobis  veniie  &dent  per  quos 
rei  Veritas  in  praemissis  melius  sdri  potent  et  nxiuiri.  In  cojus  rei  testa- 
monitmi  etc    Teste  etc. 

Similar  commissions  were  issued  appointing  two  commissioDeTs  for 
each  of  the  following  groups  of  counties  : — 

(i)  Kent,  Surrey,  Sussex,   Middlesex  and    the   City  of 
London. 

(2)  Wilts,  Southampton,  Berkshire  and  Oxfordshire. 

(3)  Somerset,  Dorset,  Devon  and  Cornwall 

(4)  Northampton,  Rutland  and  Lincoln. 

(5)  Vork. 
The  Articles  of  Enquiry. 

(i)  Quot  et  quae  dominica  maneria  Rex  habet  in  manu  sua  in  singulis 
Comitatibus  tam  sdlicet  de  antiquis  dominids  Coronse  qoam  de 
esceactis  et  perquisitis. 

(2)  Quae  etiam  maneria  esse  solent  in  manibus  Regum  piedecessorum 

Regis,  et  qui  ea  tenent  nunc,  et  quo  waranto,  et  a  quo  tempore, 
et  per  quam,  et  quomodo  fuerint  alienata. 

(3)  De  fcedis  etiam  domini  Regis  et  tenentibus  ejus  qui  ea  modo  teneant 

de  ipso  in  capite,  et  quot  foeda  singuli  ipsorum  teneant,  et  quae 
foeda  teneri  solent  de  Rege  in  capite  et  nunc  tenentur  per  medium, 
et  per  quem  medium,  et  a  quo  tempore  alienata  fuerint,  et  qualiter, 
et  per  quos. 

(4)  De  terns  etiam  tenentium  de  antiquo  dominico  coronae  tam  liberoruro 

sokemannorum  quam  bondonmi,  utrum  per  ballivos  aut  per  eos- 
dem  tenentes,  et  per  quos  ballivos,  et  per  quos  tenentes,  et  a  qui- 
bus  alienatae  fuerint,  qualiter,  et  quo  tempore. 

(5)  Simili  modo  inquiratur  de   firmis   Hundredorum,   Wappentake,   et 

Trythyng,  Civitaturo,  Burgorum,  et  aliorum  reddituum  quonmi- 
cunque,  et  a  quo  tempore. 

(6)  Quot  etiam  Hundreda,  Wappentake,  et  Trythynga  sint  nunc  in  aianuro 

domini  Regis,  et  quot,  et  quae  in  manibus  aliorum,  et  a  quo  tem< 
pore,  et  quo  waranto,  et  quantum  valeat  quod  libet  Hundredum 
per  annum. 

(7)  De  sectis  antiquis,  consuetudinibus,  servidis,  et  aliis  rebus  domino 

Regi  et  antecessoribus  suis  subtractis,  qui  ea  subtraxerint,  et  a 
quo  tempore,  et  qui  hujusmodi  sectis  (sc  secta)  oonsuetudines 
servida  et  alia  ad  dominum  Regem  pertinentia  et  consueta  sibi 
ipsis  appropriaverint,  et  a  quo  tempore,  et  quo  waranto. 

(8)  Qui  edam  alii  a  Rege  clamant  habere  retomam  vel  extractas  brevium, 

et  qui  tenent  pladta  de  vetito  namii,  et  qui  clamant  habere  Wrec- 
cum  maris,  quo  waranto  et  alias  libertates  regias,  ut  forcas,  assisas 
panis  et  cerevisiae,  et  alia  quae  ad  coronam  pertinent,  et  a  quo 
tempore. 

(9)  De  hiis  etiam  qui  habent  libertates  per  Reges  Angliae  sibi  conoessas, 

et  eas  aliter  usi  fuerint  quam  facere  debuissent,  qualiter,  a  quo 
tempore,  et  quo  modo. 

(10)  Item  de  libertatibus  concessis  quae  impediunt  communem  jusdtiam 

et  regiam  potestatem  subvertunt,  et  a  quo  concessae  fuerint,  et  a 
quo  tempore. 

(11)  Qui  insuper  de  novo  appropriaverint  sibi  chadas  liberas  vel  warennas 

sine  waranto,  et  similiter  qui  ab  antiquo  hujusmodi  chadas  et 
warennas  ex  concessione  Regia  habuerint,  et  fines  et  metas  eanun 
excesserint,  et  a  quo  tempore. 
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(12)  Qui  etiam  domini  aut  eonim  senescalli  seu  ballivi  quicunque  sea 

edam  domini  Regis  ministri  non  sustinuerint  executionem  manda- 
tonim  domini  Regis  fieri,  aut  etiam  facere  contempserint,  vel  aliquo 
modo  ea  fieri  impedierint,  a  tempore  constitutionimi  factarum  apud 
Marlebeme  anno  regni  domini  Regis  Henrid  patris  Regis  nunc 
Quinquagesimo  secunda 

(13)  Item  de  omnibus  purpresturis  quibuscunque  factis  super  Rege  ve 

regale  dignitate,  per  quos  factae  fuerin^  qualiter,  et  a  quo  tem- 
pore. 

(14)  De  foedis  militaribus  cujuscunque  foedi,  et  terris  aut  tenementis  datis 

vel  venditis  religiosis,  vel  aliis  in  prejudidum  Regis,  et  per  quos, 
et  a  quo  tempore. 

(15)  De  Vicecomitibus  capientibus  munera  ut  consentiant  ad  concelandas 

felonias  factas  in  ballivis  suis,  vel  qui  negligentes  extiterint  ad 
felones  hujusmodi  attadiiandos  quocimque  favore  tam  infra  liber- 
tates  quam  extra,  simili  modo  de  derids  et  aliis  ballivis  vice- 
comitimi,  decoronatoribuset  eorum  deridset  ballivis  quibuscunque 
qui  ita  fecerint  tempore  domini  Henrid  Regis  post  bellum  de  Eve- 
sham, et  qui  tempore  domini  Regis  nunc. 
(16}  De  Vicecomitibus  et  Ballivis  quibuscunque  capientibus  munera  pro 
recognitoribus  removendis.  de  assists  et  jurats,  et  quo  tempore. 

(17)  Item  de  Vicecomitibus  et  aliis  Ballivis  quibuscunque  qui  amerda- 

verint  iUos  qui  summoniti  fuerint  ad  inquisitiones  factas  per  pre- 
ceptum  domini  Regis  pro  defolta  cum  per  eandem  summonitionem 
personae  venierint  sufficientes  ad  inquisitiones  hujusmodi  fadendas, 
et  quantum,  et  a  quibus  ceperint  occasione  praodicta,  et  quo  tem- 
pore. 

(18)  Item  de  Vicecomitibus  qui  tradiderint  Ballivis  extorsoribus,  populum 

gravantibus  supra  modum,  Hundreda,  Wapentaka,  vd  Trithingga 
ad  altas  fermas  ut  sic  suas  fermas  levarent,  et  qui  fuerint  Uli 
Ballivi,  et  quibus  fuerint  hujusmodi  daropa  illata,  et  quo  tempore. 

(19)  Item  cum  Vicecomites  non  debeant  facere  tumum  suum  nisi  bis  in 

anno  qui  plurit- s  fecer  nt  in  anno  tumum  suum,  et  a  quo  tempore. 
(20}  Item  cum  fines  pro  redisseisinis  aut  prepresturis  factis  per  terram 
vel  aquam,  prooccultatione  thesauri  et  aliis  hujusmodi  ad  dominum 
Regem  pertineant,  et  ad  Vicecomites  hujusmodi  attachiare,  qui 
ceperint  hujusmodi,  et  a  quibus,  et  quantum. 

(21)  Item  qui  potestate  offidi  sui  aliquos  malitiose  occasionaverint  et  per 

hoc  extorserint  terras,  redditus,  ante  alias  prestationes,  et  a  quo 
tempore. 

(22)  Qui  recepermt  mandatum  domini  Regis  ut  ejus  debita  solverent,  et 

a  creditoribus  receperint  allquam  portionem  ut  eis  residuum  sol- 
verent, et  nichilominus  tottma  sibi  allocari  fecerint  in  Scaccario 
vd  alibi,  et  a  quo  tempore. 

(23)  Qui  receperint  debita  Regis  vel  partem  dd)itorum,  et  debitores  illos 

non  acquietaverint,  tam  tempore  domini  Regis  Henrid  quam  tem- 
pore domini  Regis  nunc. 

(24}  Item  qui  summonierint  aliquo  ut  fierent  milites,  et  pro  respectu 
habendo  ab  eis  lucra  receperint,  et  quantum  et  quo  tempore  :  £t 
si  aliqui  magnates  vel  alii  sine  precepto  Regis  aliquos  distrinxerint 
ad  anna  susdpienda,  et  quo  tempore. 

(2$)  Item  si  Vicecomtes  aut  Balivi  aliqui  cujuscunque  libertatis  non 
fecerint  summonitiones  debito  modo  secundum  fbrmam  brevis 
domini  Regis,  ut  aliter  fraudulenter  seu  minus  suffidenter  executi 
fuerint  precepta  regia  prece  pretio  vel  favore,  et  quo  tempore. 
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(26)  Item  de  hiis  qui  habuerint  probatores  imprisonatos,  et  fecerint  eos 

appellare  fideles  et  innocentes  causa  lucri,  et  quandoque  eos  hn- 
pedierint  ne  culpabiles  appellarent,  et  a  quo  tempore. 

(27)  Item  qui  habuerint  felones  imprisonatos,  et  eo  pro  pecunia  abire  et 

a  prisona  evadere  promiserint  liberos  et  iropune,  et  qui  pecuniam 
extorserint  pro  prisona  dimittenda  per  plevinam  cum  sint  repleg- 
giati,  et  a  quo  tempore. 

(28)  Item  qui  dona  vel  lucra  aliqua  receperint  pro  offidis  suis  exercendis 

vel  non  exercendis,  vel  exequendis  vel  aliter  executi  fuerint  seo 
excesserint  fines  mandati  Regis,  aliter  quam  ad  offidum  suum 
pertittuit,  et  quo  tempore. 

(29)  £t  omnia  istainquirantur  tam  de  Vicecomitibus  Coixnatoribus  coram 

clerids  et  ballivis  quibuscunque  quam  de  dominis  et  balHvis  liber- 
tatum  quarumcunque. 

(30)  Item  qui  Vicecomites  vel  custodes  castrorum  vel  maneriorum  domini 

Regis  quorumcunque,  vel  etiam  qui  visores  hujusmodi  operationum 
ubicunque  factanmi  per  preceptum  Regis,  magis  computaverint 
in  eisdem  quam  rationabiliter  apposuerint,  et  super  hoc  soklatas 
allocari  sibi  fieri  procuraverint.  £t  similiter  qui  petram,  maere- 
mium  (i.e.  materiam),  vel  alia  ad  haec  operationes  empta  sea  pro- 
visa,  ad  opus  suum  retinuerint,  seu  amoverint,  et  quod,  et  quantum 
danmum  dominus  Rex  inde  habuit,  et  quo  tempore. 

(31)  De  Esceacto  ibus  et  Subesceactoribus,  in  seisina  domini   Regis 

facientibus  vastum  vel  destructionem  in  bosds  piscariis  vivariis 
warennis  infra  custodias  sibi  commissas  per  dominum  Regem, 
quare,  si,  et  de  quibus,  et  quo  modo,  et  quo  tempore. 

(32)  Item  de  eisdem  si  occasione  hujusmodi  seisinae  ceperunt  bona  de- 

functorum  vel  heredum  in  manum  domini  Regis  injuste,  donee  re- 
dimentur  ab  eisdem,  et  quod,  et  quantum  ita  ceperint  pro  bi]yas- 
modi  redemptione,  et  quid  ad  opus  suum  proprium  inde  retinuerint, 
et  quo  tempore. 

(33)  Item  de  eisdem  qui  ceperint  munera  a  quibuscunque  pro  offido  suo 

exequendo  vel  non  exequendo,  quantum,  et  a  qdbus,  et  quo  tem- 
pore. 

(34)  Item  de  eisdem  qui  nimis  sufficienter  extenderint  terras  alicujus  in 

favorem  ejusdem,  vel  alterius  in  custodia  illarum  terrarum,  dari 
vendi  vel  concedi  debuerat,  in  deceptionem  domini  Regis,  et  nbi, 
et  quomodo,  et  si,  qui  pro  inde  ceperint,  et  quantum,  et  quo  tem- 
pore. Hundred  Rolls  (Rec.  Comm.)  I.  13,  14. 

B,  Rotuli  Hundredorum. 

Veredictimi  Burgi  de  Tavistock, 
Factum  per  sacramentum  (of  twelve  jurors  whose  names  follow). 

Qui  dicunt  quod  locus  ubi  villata  de  Tavistock  nunc  sita  est,  et  abbatia, 
aliquando  fiiit  Adelredi  Regis  Angliae  ante  conquestum,  qui  iUum  dedit 
Ordulpho  comiti  fratri  suo,  et  idem  Ordulphus  de  licentia  praedicti  Regis 
ibidem  fieri  fedt  abbatiam,  quae  nunc  est,  in  puram  et  perpetuam  eleemosinaro, 
et  quidam  abbas  ejusdem  lod  praedictam  villam  fedt  levari,  quae  nunc  valet 
per  annum  octo  Hbras,  quam  idem  abbas  nunc  de  domino  Rege  tenet  in  capite 
per  baroniam,  simul  cum  aliis  terris  pertinentibus  ad  baroniam,  per  quindram 
foeda  militum  et  dimidiam. 

Item  idem  abbas  habet  assisam  panis  et  cervisiae,  pilloriam  et  tomber- 
ellum  in  praedicto  burgo,  a  tempore  quod  non  extat  memoria,  et  habet 
mercatum  in  eodem  burgo  et  nundinas  semel  in  anno  ;  sed  nesdunt  quo 
warranto  ...  I.  80  na  25. 
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Veredictxim  duodecira  juratonim  forinsed  Hundred!  de  Tavistock, 
scilicet. 

(Here  follow  the  names  of  the  twelve  jnrors.) 

Qui  dicunt  quod  locus  de  Tavistock  cum  forinseco  hundredo  ibidem,  ali- 
quando  fuit  domini  Adelredi  tunc  Regis  Angliae  ante  conquestum,  ut  intelli- 
gunt,  et  idem  Adelredus  dedit  eundem  locum  cum  forinseco  hundredo 
Ordulpho  comiti  fratri  suo,  qui  ex  licencia  fratris  sui  quandam  Abbatiam 
nigrorum  monachorum  Sancti  Bendicti,  in  pura  et  perpetua  eleenxisina,  pro 
animabus  predecessorum  suorum  et  successorum  Regum  Angliae,  et  tenent 
abbas  ejusdem  lod  et  conventum  quindedm  foeda  et  dimidiam  en  fief  de 
Haubergh  de  domino  Rege  in  capite,  et  habent  in  manerio  de  Hurdewick 
ejusdem  hundredi  furcas  a  tempore  quod  non  extat  memoria,  ignorant  tamen 
per  quod  servidum  dicti  religiosi  foeda  teneant  et  quantum  valent  per  annum, 
profidum  tamen  dicti  hundredi  valet  unam  marcam  per  annum,  et  de  redditu 
assisse  per  annum  novem  libras,  ut  intelligant. 

Item  dicunt  quod  Roger  de  Prideaus,  aliquando  Vicecomes  Devonise,  per 
Robertum  Pollard,  tunc  dericum  suum,  et  Johanem  Collan  et  ceteros 
forestarios  de  Dertamor,  iniuste  intravit  in  liberum  manerium  de  Hurdewick 
dictorum  religiosorum,  qui  ibidem  ostia  fregerunt  et  fugabant  ad  Lideford 
comitis  Comubiae  quadraginta  averia,  et  ibidem  detinuerunt  donee  iidem  reli- 
giosi quinque  marcas  eidem  vicecomiti  dederant 

Item  dicunt  quod  Ricardus  de  Seton,  tunc  senescallus  Comubiae,  per 
potestam  offidi  injuste  intravit  in  praedictam  abbatiam,  volens  Robertum  ab- 
batem  lod  ejusdem  ejicere,  et  extorsit  ab  eodem  centum  solidos  ut  tpsum 
dimitteret 

Item  dicunt  quod  Johannes  de  Wykiae  et  Robertus  Chapman,  tunc  ballivi 
Johannis  Beai;q>re  senescalli  Comubiae,  eo  tempore  injuste  per  potestatem 
officii  sui,  ceperunt  in  burgo  de  Tavistock  dictorum  religiosorum  Johannem 
vicarium  de  Middleton,  et  eum  duxerunt  de  dicta  villa  ad  castellum  de  Lan- 
sacon  in  Comubia,  tpsum  ibidem  imprisonantes,  et  antequam  eum  diroiserunt 
extorserunt  ab  eo  quatuor  marcas. 

Item  dicunt  quod  iidem  Johannes  et  Robertus  eodem  modo  ceperunt 
Johannem  de  Kerdewille,  et  ipsum  apud  Lam 'ton  imprisonaverunt,  et  ita  ex- 
torserunt ab  eo  quatuor  solidos  antequam  eum  dimittebant. 

Item  dicunt  quod  comes  Comubiae,  per  M^lecoccum  Rossel  et  Petrum 
Whiffing  ballivos  suos,  apud  Esse  novam  levaverunt  consuetudinem ;  capiunt 
enim  de  singulis  bargis  et  batellis  cum  sablone,  in  aquam  de  Tamar  transeunti- 
bus,  duodecim  denarios  ubi  nihil  solitum  est  exigi.  I.  80  no.  36. 

C.  Pladta  de  Quo  Warranto  170  (Com.  Devon.  £d.  I.). 

Abbas  de  Tavistock  summonitus  Unt  ad  respondendum  domino  Regi  quo 
warranto  tenet  hundredum  de  Tavistock,  quod  pertinet  ad  Coronam  domini 
Regis,  et  quo  warranto  clamat  habere  visum  frand  pledgii,  furcas,  tumberel- 
lum,  piUoriam,  et  emendationem  assisae  panis  et  cerevisciae  fractae,  mercatum, 
nundinas,  in  Tavistock,  sine  licencia  domini  Regis  vd  predecessorum  suorum 
Regum  Angliae. 

£t  Abbas  venit,  et  quo  ad  hundredum  dicit  quod  hundredtun  illud  est 
annexum  baroniae  suae  quam  tenet  de  domino  Rege  ec  de  pertinendis  ejusdem 
batoniae.     £t  eo  waranto  illud  tenet. 

£t  Willelmus  de  Gyselham,  qui  sequitur  pro  domino  Rege,  didt  quod 
hundredum  est  quoddam  speciale  annexum  Coronae  et  dignitati  domini  Regis, 
quod  nullus  habere  potest  nisi  ex  speciali  dono  domini  Regis  et  petit  judicium 
desicut  praed  ictus  Abbas  nullum  speciale  war  an  turn  ostendit.  Dies  datus  est 
coram  domino  Rege  a  die  Paschae  in  unum  mensem  ubicumque  etc.  de 
audiendo  judicio  suo  etc. 
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£t  quo  ad  visum  frandpledgii,  furcas,  tumberellum,  pilloriaxn,  et  emenda- 
tionem  assisae  panis  ct  cerevisdae,  didt  quod  hujusmodi  libcrtates  pertinent  ad 
hundredum,  et  desicut  ipsemet  tenet  praedictum  hundredum  petit  judidum. 
Dies  data  est  ei  de  audiendo  judicio  suo  ut  supra.  £t  quo  ad  mercatum  et 
nundinas  didt  quod  ipse  et  omnes  predecessores  sui,  Abbatas  ejusdem  led, 
habuerunt  praedictiun  mercatum  et  nundinas  in  manerio  de  Tavistock,  a  tem- 
pore quo  non  extat  memoria.  Et  hoc  petit  quod  inquiratur  per  patriam.  Et 
Willelmus  de  Gyselham  similiter.  Ideo  inquiritur.  Et  juratores  dicunt  supra 
sacramentum  suum  quod  praedictus  Abbas,  et  omnes  predecessores  sui,  a  quo 
non  extat  memoria,  semper  usi  sunt  praedictis  mercato  et  nundinis  apud 
Tavbtock.  Dies  datus  est  a  die  Paschae  in  unum  mensem  coram  domino 
Rege  ubicumque  etc  de  audiendo  judido  etc. 

[For  a  full  account  of  these  Rolls  see  Miss  Cam's  Essay,  VinogradofF, 
Oxford  Studies  vi,  xi  chap,  ii.] 

XX 

The  Bill  of  Middlesex  and  Latitat 

Middlesex,  to  Wit} 

The  Sheriff  is  commanded  that  he  take  Charles  Long,  late  of  Burford  in 
the  county  of  Oxford,  if  he  may  be  found  in  his  bailiwick,  and  him  safely  keep, 
so  that  be  may  have  his  body  before  the  lord  the  king  at  Westminster,  on 
Wednesday  next  after  fifteen  days  of  Easter,  to  answer  William  Bomton, 
gentleman,  of  a  plea  of  trespass  ;  and  also  to  a  bill  of  the  said  William  against 
the  aforesaid  Charles,  for  two  hundred  pounds  of  debt,'  according  to  the  cus- 
tom of  the  court  of  the  said  lord  the  king,  before  the  king  himself  to  be  ex- 
hibited ;  and  that  he  have  there  then  this  precept. 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick.' 

George  H.  ^  by  the  grace  of  God  etc.  to  the  sheriff  of  Berkshire  greeting. 
Whereas  we  lately  commanded  our  sheriff  of  Middlesex  that  he  should  take 
Charles  Long,  late  of  Burford  in  the  County  of  Oxford,  if  he  might  be  found 
in  his  bailiwick  and  him  safely  keep,  so  that  he  might  be  before  us  at  West- 
minster at  a  certain  day  now  past,  to  answer  unto  William  Burton  gentleman 
of  a  plea  of  trespass ;  and  also  to  a  bill  of  the  said  WilUam  against  the  afore- 
said Charles,  for  two  hundred  pounds  of  debt,  according  to  the  custom  of  our 
court,  before  us  to  be  exhibited ;  and  our  said  sheriff  of  Middlesex  at  that  day 
returned  to  us  that  the  aforesaid  Charles  was  not  found  in  his  bailiwick ; 
whereupon  on  the  behalf  of  the  aforesaid  William  in  our  court  before  us  it  is 
suffidently  attested,  that  the  aforesaid  Charles  lurks  and  nms  about  {liUitat 
et  discurrit)  in  your  county :  therefore  we  command  you  that  you  take  hhn, 
if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  us  at  Westminster  on  Tuesday  next  sifter  five  weeks  of 
Easter,  to  answer  to  the  aforesaid  William  of  the  plea  and  bill  aforesaid  :  and 
have  you  there  then  this  writ  Witness  sir  Dudley  Ryder  knight,  at  West- 
minster, the  eighteenth  day  of  April,  in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  ^  to  me  directed  I  have  taken  the  body  of  die  withm 
named  Charles  Long ;  which  I  have  ready  at  the  day  and  place  within  con- 
tained, according  as  by  this  writ  it  is  commanded  me. 

Bl.  Comm.  in.  App.  na  3  §  4. 

1  Bill  of  Middlesex  for  trespass.  ^Ac  etiam  in  debt. 

'  SherifTs  return,  nan  $si  inventus,  *  Latitat. 

*  SherifTs  return,  Cefi  corpus. 
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XXI 

Writ  of  Quominus  in  the  Exchequer 

George  II.  by  the  grace  of  God  etc.  to  the  sheriff  of  Berkshire  greeang. 

AVe  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county, 

but  that  you  enter  the  same,  and  take  Charles  Long,  late  of  Burford  in  the 

county  of  Oxford,  gentleman,  wheresoever  he  shall  be  found  in  your  bailiwick, 

and  him  safely  keep,  so  that  you  may  have  his  body  before  the  barons  of  our 

exchequer  at  Westminster,  on  the  morrow  of  the  holy  Trinity,  to  answer 

Vniliam  Burton  our  debtor  of  a  plea,  that  he  render  to  him  two  hundred 

pounds  which  he  owes  him  and  unjustly  detains,  whereby  he  is  less  able  {quo 

fHtnus)  to  satisfy  us  the  debts  which  he  owes  us  at  our  said  exchequer,  as  he 

saith  he  can  reasonably  show  that  the  same  he  ought  to  render :  and  have 

you  there  this  writ.     Witness  sir  Thomas  Parker  knight,  at  Westminster,  the 

sixth  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

Bl.  Comm.  III.  App.  no.  3  §  4. 

XXII 

The  Eyre 

A,  Breve  omnibus  justitiariis  simul^  quod  erit  eorum  warrantus^  et 
fubliu  legetur  in  comitatu  patens* 

Rex  dilectis  et  fidelibus  suis  A.  B.  C.  D.  salutem.  Sdatis  quod  consti- 
tuimus  vos  justitiarios  nostros  ad  itinerandum  in  comitatu  tali,  de  omnibus 
pladtis  et  assisis  tam  coronae  nostras  quam  aliis,  quae  emerserint,  postquam 
justitiarii  nostri  ultimo  itineraverunt  in  comitatu  iUo,  et  etiam  de  illis,  quae 
sumnoonita  fiierunt  et  atterminata  fuerunt,  et  non  finita  coram  justitiariis 
nostris  de  banco  apud  Westmcmasterium,  vel  coram  justitiariis  nostris  itineranti- 
bus  qui  ultimo  itineraverunt  in  eodem  comitatu,  de  omnibus  pladtis,  vel  tantum 
de  assisb  novae  disseysinae,  mortis  antecesscnris  capiendis,  vel  gaolis  deliber- 
andis,  ita  quod  onmes  assisae  illae  et  omnia  pladta  ilia  sint  coram  vobis  in 
eodem  statu  quo  remanserunt  per  preceptum  nostrum,  vel  per  praefotos  justi- 
tiarios nostros  itinerantes,  vel  per  praefatos  justitiarios  nostros  de  banco. 
Mandavimus  enim  vicecomiti  nostro  A.  quod  ad  diem  et  locum  quam  ei  sdre 
fadetis,  fadet  coram  vobis  summonitiones  fieri,  et  attachinmenta  venire,  ciun 
brevibus  assisarum  et  pladtorum  praedictorum.  Et  ideo  vobis  mandamus, 
rogantes  quod  in  fide,  qua  nobis  tenemini,  ad  haec  exequenda  fideliter  et  dili- 
genter  intendatis,  ut  tam  fidem  vestram  quam  diligentiam  ad  hoc  appositam 
debeamus  merito  commendare.    Teste  etc.  Bracton,  f.  109. 

B,  Breve  de  generali  summonitione  clausum. 

Rex  vicecomiti  salutem.  Summoneas  per  bonos  summonitores  omnes 
archiepiscq>os,  episcopos,  abbates,  priores,  comites,  barones,  milites  et  libere 
tenentes  de  tota  balliva  tua,  et  de  qualibet  villa  quatuor  legales  homines  et 
praepositum  et  de  quolibet  burgo  duodecem  legales  burgenses  per  totam 
ballivam  tuam,  et  omnes  illos  qui  coram  justitiariis  itinerantibus  venire  solent 
et  debent,  quod  sint  apud  talem  locum,  tali  die,  anno  regni  nostri  tali,  coram 
dilectis  et  fidelibus  notris  A.  B.  C.  D.  quos  justitiarios  nostros  constituimus, 
audituri  et  facturi  praeceptum  nostrum.  Facias  etiam  venire  tunc  coram 
eisdem  justitiariis  nostris  onmia  placita  coronae  nostrae  quae,  pladtata  non 
sunt,  et  quae  emerserunt,  post  quam  justitiarii  nostri  ultimo  itineraverunt  in 
partibus  illis,  et  omnia  placita,  et  onmia  attachiamenta  ad  placita  ilia  per- 
tinentia,  et  omnes  assisas,  et  omnia  placita  quae  posita  fuerunt  ad  primum 
assisam  coram  justitiariis  cum  brevibus  assisarum,  ita  quod  assisse  illae  et 
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pladta  pro  defecto  tui  vel  summonitionis  tuse  non  remaneant  Facias  edaic 
clamari  et  sciri  per  totam  ballivam  tuam  quod  omnes  assisae  et  omnia  pladta 
quae  fuerunt  attachiata  et  atterminata  et  non  finita  coram  justitiariis  nostiis  dc 
banco,  vel  coram  justitiariis  nostris  qui  ultimo  itineraverunt  in  oomitatu  tuo  de 
omnibus  pladtis,  vel  coram  justitiariis  notris  illuc  missis  ad  assisas  novae 
disseysinae  capiendas,  et  gaolas  deliberandas,  tunc  smt  coram  prae£ttxs 
justitiariis  nostris,  apud  talem  loctun,  in  eodem  statu  in  quo  remanserunt  per 
praeceptum  nostrum  vel  per  praeceptum  justitiariorum  nostrorum  pnedictoniic 
itinerantium,  vel  per  justitiarios  nostros  de  banco.  Summoneas  edam  per 
bonos  summonitores,  omnes  illos  qui  vicecomites  fuerunt  post  ultimam  itinera- 
tionem  praedictorum  justitiariorum  nostrorum  in  partibus  illis,  quod  tunc 
sint  ibidem  coram  praedictis  justitiariis  nostris  itinerandbus  cum  brevibos 
assisarum  et  placitorum,  quae  tempore  suo  recepenmt,  et  ad  respondendum 
de  tempore  suo,  sicut  respondere  debent  coram  justitiariis  itinerantiba%  et 
habeas  ibi  summonitores  et  hoc  breve.    Teste  etc 

Bracton,  f.  109  b. 

C   IVri/  of  resummons  at  the  close  of  the  eyre. 

Rex  vicecc»niti  salutem.  Praedpimus  ribi  quod  sine  diladone  damaie 
fadas  in  comitatu  tuo  et  per  comitatum  tuum  in  diversis  hundredis,  et  mer- 
catis,  et  per  c»nnes  partes  de  comitatu  tuo,  quod  omnia  pladta  quae  per  brevia 
nostra  vel  per  praeceptum  justitiariorum  nostrorum  de  banco  atterminata 
fuerunt  apud  Westmonasterium  infia  octabas  S.  Hilarii  ultimo  praeteritas  et 
Paschae  proxime  sequentes,  et  quae  per  praeceptum  nostrum  posita  fuerunt 
sine  die  occasione  irinerationis  talis,  sint  coram  justitiariis  nostris  de  banco 
apud  Westmonasterium  ad  talem  terminum  in  eodem  statu  in  quo  foenmt 
quando  remanserunt  sine  die  per  praeceptum  nostrum  occasicne  praedicta, 
tam  de  essoniis  fiadendis  et  non  £aciendis,  quam  de  omnibus  aliis  drcnm- 
stantiis  eorundem  pladtorum.  Alia  vero  pladta,  quae  per  praeceptum  nostrum 
vel  per  praeceptum  praedictorum  justitiariorum  nostrorum  itinerantium  posita 
fuerunt  post  certum  diem  ad  talem  terminum,  apud  talem  locum,  ad  talem 
terminum  et  talem,  ibi  deducantur  et  teneantur,  sicut  ibi  posita  fuerunt,  et 
habeas  ibi  hoc  breve,  et  alia  brevia  omnia  quae  penes  te  babes  pertinentia  ad 
praedicta  pladta.    Teste  etc  Bracton  £.  426. 

XXIII 
Commissions  of  the  Justices  of  Assize 

A,  Assize, 

Rex  etc.  dilectis  et  fidelibus  suis  R.  M.  uni  Justiciorum  suorum  de  Banco, 
et  J.  L.  uni  Justiciorum  suorum  ad  placita  coram  nobis  tenenda  assignato 
Salutem.  Sdatis  quod  constituimus  vos  Justitiarios  nostros,  ima  cum  hib 
quos  vobis  assodaverimus,  ad  omnes  assisas,  jurata,  certificationes  coram 
quibuscunque  Justitiis  tam  per  di versa  brevia  domini  Johannis  nuper  regb 
Angliae  patris  nostri,  quam  per  diversa  brevia  nostra  in  Comitatibus  nostris 
South.,  Wiltes.,  Dors,,  Somerset,  Devon,  et  comub,  ac  in  dvitate  Exon. 
arreniatas  capiendas.  Et  ideo  vobis  mandamus,  quod  ad  certos  dies  et  loca 
quos  vos  ad  hoc  provideritis,  Assisas,  Jurata,  et  certificationes  illas  capiatts  ; 
Facturi  inde  quod  adjustitiam  pertinet  secundum  legem  et  consuetudinem 
regni  nostri  Angliae.  Salvis  nobis  amerciamentis  inde  provenientibus. 
Mandavimus  enim  Vicecomitibus  nostris  comitatuum  et  dvitatum  praedictorum, 
quod  ad  certos  dies  et  loca  quos  eis  scire  fadatis  assisas,  jurata,  et  certifica- 
tiones  illas  una  cum  brevibus  originalibus  et  omnibus  alias  ea  tangentibus 
coram  vobis  venire  fadant     In  cujus  rei  testimonium  etc 

Core,  4th  Institute  158. 
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B,  Nisi  Prius, 

Rex  vicecomiti  salutem.  Praedpimus  tibi  quod  venire  fiadas  coram 
Justitiariis  nostris  apud  Westmonasterium  in  Octabas  Sancti  Michaelis,  vel 
coram  Justitiariis  nostris  ad  Assisas  in  comitatu  tuo,  per  formam  Statuti  nostri 
inde  provisam,  capiendas  assignatis,  si  prius  die  lunae  proximo  ante  festum 
etc.     Apud  etc.  venierint,  duodedm  tarn  milites  quam  alios  etc 

Stat.  West  II.  (13  Ed.  I.  St.  i)  c  30.    Corb,  4th  Institute  159. 

C,  Oyer  and  Terminer. 

Elizabeth  Dei  gratia   etc      Carissimis    consanguineis  suis    Willielmo 
Marchioni  Winton,  Henrico  Comiti   South  etc  ac  dilectis  et  fidelibus  suis 
Rogero  Manwood,   uni   Justitiorum    suorum  de    Banco,  Johanni    Jeflfray, 
uni     Justitiorum    ad    placita    coram    nobis    temenda    assignato,    Johanni 
Arundell  militi    etc      Johanni   St   John,    Humfredo  Walrond,  Willielmo 
Pool,  Petro  Edgcombe,  Thomae  Morton  etc.     Salutem.  Sciatis  assignavimus 
vos  et  tres  vestrum,  quorum  aliquem  vestrum  vos  prefatos  Rogerum  Man- 
wood  et  Johannem  Jeflfray  unum  esse  volumus,  Justitiarios  nostros  ad  in- 
quirendum per  sacramentum  proborum  et  legalium  hominum  de  comitatibus 
nostris  South.,  Wiltes.,  Doreset,  Somerset,  Devon,  et  Cornub.  et  eorum  quoli- 
bet,  ac  aliis  viis,  modis,  et  mediis  quibus  melius  sciveritis,  aut  poteritis,  tam 
infra  libertates  quam  extra,  per  quos  rei  veritatem  melius  sdri  poterit,  de 
quibuscunque  proditionibus,  misprisionibus  proditionum,  insurrectionibus,  re- 
belHonibus,  murdris,  feloniis,  homicidiis,  interfectionibus,  burglariis,  raptibus 
mulierum,  congregationibus,  et  conventiculis  illicitis,  verborum  prolationibus, 
coadjutationibus,  misprisonibus,  confaederationibus,  falsis  allegantiis,  trans- 
gressionibus,  riotis,  routis,  retentionibus,  escapiis,  contemptibus,  falsi tatibus, 
negligentiis,  concelamentis,  manutenentiis,  oppressionibus,  cambipartiis,  de- 
ceptionibus,  et  aliis  malefactis,  offensis,  et  injuriis,  quibuscunque,  nee  non 
accessariis  eorundem  infra  comitatum  praedictiun  et  eorum  quamlibet,  tam 
infra  libertates  quam  extra,  per  quoscunque  et  qualitercunque  habita,  facta, 
perpetrata,  sive  commissa.     Et  per  quos,   vel  per  quam,  cui,  vel  quibus, 
quando,  quahter,   et  quo  modo,  ac  de  aliis  articulis  et  circumstantiis  prae- 
missis,  et  eorum   aliquid   vel  aliqua  qualitercunque  concementia.     Et  ad 
easdem  proditiones,  et  alia  praemissa  (hac  vice)  audienda  et  terminanda 
sectmdum  legem  et  consuetudinem  regni  nostri  Angliae.      Et  ideo  vobis 
mandamus  quod  ad  certos  dies  et  loca  quos  vos  vel  tres  vestrum,  quorum 
aliquem  vestrum  ex  vobis  praefatos  Rogerum  Manwood  et  Johannem  Jeflfray 
unum  esse  volumus,  ad  hoc  provideritis  diligenter,  super  prsemissis  faciatis 
inquisitiones,  et  praemissa  omnia  et  singula  audiatis  et  terminetis,  ac  ea 
fadatis  et   expleatis  in  formam  praedicta,  facturi  inde  quod  ad  Justitiam 
pertinet  secundum  legem  et  consuetudinem  regni  nostri  Angliae.     Salyis 
nobi:>  amerdamentis  et  aliis  ad  nos  inde  spectantibus.     Mandavimus  enim 
Vicecomitibus  nostris  comitatuum  praedictorum  quod  ad  certos  dies  et  loca, 
quos  vos   vel  tres  vestrum,   quorum   aliquem   vestrum  ex  vobis  praefatos 
Rogerum  Manwood  et  Johannem  Jeflfray  unum  esse  volumus,  eis  sciri  feceritis, 
venire  facere  coram  vobis,  vel  tribus  vestrum,  quorum  aliquem  vestrum  vobis 
praefatos  Rogerum  Manwood  et  Johannem  Jeffray  unum  esse  volumus,  tot  et 
talcs  probos  et  legates  homines  de  ballivis  suis,  tam  infra  libertates  quam 
extra,  per  quos  rei  Veritas  melius  sciri  poterint   et  inquiriri.     In  cujus  rei 
testimonium  has  literas  nostras  fieri  fedmus  paten tes.     Teste  me  ipse  apud 
Westmonasterium  27  die  Junii  Anno  Regni  nostri  dedmo  octavo. 

Coke,  4th  Institute  162,  163. 
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D,  Gaol  Delivery. 

Elizabeth  etc.  Dilectis  et  fidelibos  suis  A.  B.  C.  D.  etc  Salntexn. 
Sciatis  quod  constituimus  vos,  tres,  et  duos  vestnnn,  quorum  aliquem  Testram 
vos  prae^os  A.  B.  etc  unum  esse  volumus,  Justitianos  nostros  ad  Gaolam 
Dostram  castri  nostri  de  C.  de  prisona  in  ea  existente  hac  vice  ddiberandos. 
£t  ideo  vobis  mandamus  quod  ad  certtmi  diem  quam  vos,  tres  vd  doo 
vestrum  (quorum  vos  praefatos  A.  B.  etc.  unum  esse  volumus)  ad  hoc  pn>- 
videritis,  conveniatis  apud  castrum  praedictum  ad  gaolam  illam  deliberandam, 
facturi  inde  quod  ad  justitiam  pertinet  secundum  legem  et  consuetudinem  r^ni 
nostri  Anglix.  Salvis  nobis  amerdamentis  et  aliis  ad  nos  inde  spectantlbos. 
Mandavimus  enim  Vicecomiti  nostro  Comitatus  nostri  M.  quod  ad  ceitum 
diem  quam  vos,  tres,  vel  duo  vestrum  (quorum  vos  praefatos  A.  B.  etc  unum 
esse  volumus)  ei  sciri  feceritis,  omnes  prisones  ejusdem  gaolae,  et  eomm 
attachiamenta  coram  vobis,  tribus,  vel  duobus  vestrum  (quorum  aliquem 
vestrum  ex  vobis  prae&tos  A.  B.  etc  unum  esse  volumus)  ibidem  venire  fiaKsre. 
In  cujus  rei  testimonium  has  literas  nostras  fieri  fecimus  patentes.    Teste  etc 

Coke,  4th  Institute  168. 

XXIV 
Commission  of  Justices  of  the  Peace 

George  II.  by  the  grace  of  God,  etc  to  A,  B,  C,  D  etc  greeting. 

Know  that  we  have  assigned  you,  jointly  and  severally,  and  every  ooe  of 
you,  our  justices  to  keep  our  peace  in  our  county  of  W.  And  to  keep  and  to 
cause  to  be  kept  all  ordinances  and  statutes  for  the  good  of  the  peace,  and  lor 
preservation  of  the  same,  and  for  the  quiet  rule  and  government  of  our  people 
made,  in  all  and  singular  their  articles  in  our  said  county  (as  well  within 
liberties  as  without)  according  to  the  force,  form,  and  effect  of  the  same  ;  and 
to  chastise  and  punish  all  persons  that  offend  against  the  form  of  those  ordin- 
ances or  statutes,  or  any  one  of  them,  in  the  aforesaid  county,  as  it  ought  to 
be  done  according  to  the  form  of  those  ordinances  and  statutes  ;  And  to  cause 
to  come  before  you,  or  any  of  you,  all  those  who  to  any  one  or  more  of 
our  people  concerning  their  bodies  or  the  firing  of  their  houses  have  used 
threats,  to  find  sufficient  security  for  the  peace,  or  their  good  behaviour,  to- 
wards us  and  our  people  ;  and  if  they  shall  refuse  to  find  such  security,  then 
them  in  our  prisons  until  they  shall  find  such  security  to  cause  to  be  safely 
kept 

We  have  also  assigned  you,  and  every  two  or  more  of  you  (of  whom  any 
one  of  you  \suoruni\  the  aforesaid  A,  B,  C,  D  etc  we  will  shall  be  one)  our 
justices  to  enquire  the  truth  more  fully,  by  the  oath  of  good  and  lawful  men 
of  the  aforesaid  county,  by  whom  the  truth  of  the  matter  shall  be  the  better 
known,  of  all  and  all  manner  of  felonies,  poisonings,  inchantments,  soceries, 
art  magic,  trespasses,  forestallings,  regratings,  ingrossings,  and  extortions 
whatsoever ;  and  of  all  and  singular  other  crimes  and  offences,  of  which  the 
justices  of  our  peace  may  or  ought  lawfully  to  enquire,  by  whomsoever  and 
after  what  manner  soever  in  the  said  county  done  or  perpetrated,  or  which 
shall  happen  to  be  there  done  or  attempted ;  And  also  of  all  those  who  in  the 
aforesaid  county  in  companies  against  our  peace,  in  disturbance  of  our  people, 
with  armed  force  have  gone  or  rode,  or  hereafter  shall  presume  to  go  or  ride ; 
And  also  of  all  those  who  have  there  lain  in  wait,  or  hereafter  shaJl  presume 
to  lay  in  wait,  to  maim  or  cut  or  kill  our  people  ;  And  also  of  all  victuallers, 
and  all  and  singular  other  persons,  who  in  the  abuse  of  weights  or  measures, 
or  in  selling  victuals,  against  the  form  of  the  ordinances  and  statutes,  or  any  one 
of  them  therefore  made  for  the  common  benefit  of  England  and  our  people 


APPENDIX  671 

thereof,  have  offended  or  attempted,  or  hereafter  shall  presume  in  the  said 
county  to  offend  or  attempt ;  And  also  of  all  sheriff,  bailiffs,  stewards,  con- 
stables, keepers  of  gaols,  and  other  officers,  who  in  the  execution  of  their 
offices  about  the  premisses,  or  any  of  them,  have  unduly  behaved  them- 
selves, or  hereafter  shall  presume  to  behave  themselves  unduly,  or  have 
been,  or  shall  happen  hereafter  to  be  careless,  remiss,  or  negligent  in  our 
aforesaid  county  ;  And  of  all  and  singular  articles,  and  circumstances,  and  all 
other  things  whatsoever,  that  concern  the  premisses  of  any  of  them,  by  whom- 
soever, and  after  what  manner  soever,  in  our  aforesaid  coimty  done  or  per- 
petrated, or  which  hereafter  shall  there  happen  to  be  done  or  atteippted  in 
what  manner  soever  ;  And  to  inspect  all  indictments  whatsoever  so  before  you 
or  any  of  you  taken  or  to  be  taken,  or  before  others  late  our  justices  of  the 
peace  in  the  aforesaid  county  made  or  taken,  and  not  yet  determined ;  and  to 
make  and  continue  processes  thereupon,  against  all  and  singular  the  persons 
so  indicted,  or  who  before  you  hereafter  shall  happen  to  be  indicted ;  until 
they  can  be  taken,  surrender  themselves,  or  be  outlawed  :  And  to  hear  and 
determine  all  and  singular  the  felonies,  poisonings,  inchantments,  soceries, 
arts  magick,  trespasses,  fbrestallings,  regratings,  ingrossings,  extortions,  un- 
lawful assemblies,  indictments  aforesaid,  and  all  and  singular  other  the 
premises,  according  to  the  laws  and  statutes  of  England,  as  in  the  like  case  it 
hath  been  accustomed,  or  ought  to  be  done  ;  And  the  same  offenders,  and 
every  of  them  for  their  offences  by  fines,  ransoms,  amerciaments,  fbrfeitures, 
and  other  means  as  according  to  the  law  and  custom  of  England,  or  form  of 
the  ordinances  and  statutes  aforesaid,  it  has  been  accustomed,  or  ought  to  be 
done,  to  chastise  and  punish. 

Provided  always,  that  if  a  case  of  difficulty,  upon  the  determination  of 
any  the  premisses,  before  you,  or  any  two  or  more  of  you,  shall  happen  to 
arise  ;  then  let  judgment  in  no  wise  be  given  thereon,  before  you,  or  any  two 
or  more  of  you,  unless  in  the  presence  of  one  of  our  justices  of  the  one  or  other 
bench,  or  of  one  of  our  justices  appointed  to  hold  the  assizes  in  the  aforesaid 
county. 

And  therefore  we  command  you  and  every  of  you,  that  to  keeping  the 
peace,  ordinances,  statutes,  and  all  and  singular  other  the  premisses,  you  dili- 
gently apply  yourselves  ;  and  that  at  certain  days  and  places,  which  you,  or 
any  such  two  or  more  of  you  as  is  aforesaid  shall  appoint  for  these  purposes, 
into  the  premisses  ye  make  inquiries  ;  and  all  and  singular  the  premises  here 
and  determine,  and  perform  and  ftdfil  them  in  the  aforesaid  form,  doing 
therein  what  to  justice  appertains,  according  to  the  law  and  custom  of 
England :  Saving  to  us  the  amercements,  and  other  things  to  us  therefrom 
belonging. 

And  we  command  by  the  tenor  of  these  presents  our  sheriff  of  W.  that 
at  certain  days  and  places,  which  you,  or  any  such  two  or  more  of  you,  as  is 
aforesaid,  shall  make  known  to  him,  he  cause  to  come  before  you,  or  such  two 
or  more  of  you  as  aforesaid,  so  many  and  such  good  and  lawfiil  men  of  his 
bailiwick  (as  well  within  liberties  as  without)  by  whom  the  truth  of  the  matter 
in  the  premisses  shall  be  the  better  known  and  inquired  into. 

Lastly,  we  have  assigned  you  the  aforesaid  A.  B.  keeper  of  the  rolls  of 
our  peace  in  our  said  county.  And  therefore  you  shall  cause  to  be  brought 
before  you  and  your  said  fellows,  at  the  days  and  places  aforesaid,  the  writs, 
precepts,  processes,  and  indictments  aforesaid,  that  they  may  be  inspected, 
and  by  a  due  course  determined  as  is  aforesaid. 

In  witness  whereof  we  have  caused  these  Our  letters  to  be  made  patent. 
Witness  ourself  at  Westminster  etc. 

Burn,  Justice  of  the  Peace  (Ed.  1755)  II.  69-71. 
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TABLE  OF  OFFICIALS  OF  THE  COURT  OF  KING'S  BENCH  AT 

DIFFERENT  PERIODS 


1740  and  1815. 
(i)  King*8  Coroner  and  Attorney 

(2)  Secondary  on  the  Crown  Side 

(3)  Clerk  of  the  Rules  on  the  Crown 
Side 

(4)  Clerk  of  the  Affidavits  on  the 
Crown  Side 

(5)  Examiner,  Calendar  Keeper*  and 
Clerk  of  the  Grand  Juries.  [Held 
by  one  person] 

(6)  Clerks  in  Court  in  the  Crown  Office 

(7)  Clerk  in  Court  for  the  Crown 

(8)  Chief  Clerk  in  the  Court  of  King's 
Bench 

(9)  Secondary  on  Plea  Side  or 
Mister 

(10)  Clerk  of  the  Rules  Piea  Side 

1x1)  Clerk  of  the  Papers 
12)  Clerk     of    the     Docquets    and 
Judgments 

(13)  Signer  of  the  Writs 

(14)  Clerk  of  the  Declarations 

(15)  Clerk  of  the  Common  Bails, 
Estreats  and  Posteas 

(16)  Custos  Brevium  et  Recordorum 

(17)  Clerk  of  the  Inner  and  Upper 
Treasuries 

(i8|  Clerk  of  the  Outer  Treasury 
(19)  Clerk  of  Nisi  Prius  for  London 

and  the  Circuits 
f2o)  Bag  bearer  to  Custos  Breviimi 

[21)  Clerk  of  Nisi  Prius  in  Middlesex 

[22)  Signer  of  the  Bills  of  Middlesex 

[23)  Clerk  of  the  Errors 

[24)  Filacer*  Exigentor,  and  Clerk  of 
the  Outlawries  for  all  counties  but 
Monmouth  and  Essex 

[25)  Filacer,  etc.,  for  Monmouth  and 
Essex 

[26)  Receiver-General  and  Comptroller 
of  the  Seal 


(27)  Crier  aud  Usher  of  the  Court 

(28)  Under  Ushers,  Criers  and  Court- 
keepers 

(29)  Keeper  of  Westminster  Hall 


Abolished  1843  (6,  7 
Vict.  c.  20) 


1874. 

Queen's    Coroner    and 
Attorney 


Master  in  Crown  Office 
4  Clerks 
I  Messenger 
(6,  7  Vict,  c  20) 


Abolished    1837    (i 
Vict.  c.  30) 


Geo.  IV.  c  89 
Authorized  Pur- 
chase. 8,  9  Vict, 
c.  34  purchased 
and  abolished 


5  Masters 
23  Clerks 
X  Messenger 
(x  Vict  c  30) 


4  Ushers 
Housekeeper 

3  Clerks  allowed  (15,  x6 
Vict  c.  73) 
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(30)  Clerk  to  the  Lord  Chief  Justice 

(31)  Clerks  to  Puisne  Judges 

(32)  Associate  and  Marshal  at  Nisi 
Prins  in  London  and  Middlesex 

(33)  Clerk  at  the  Sittings  in  London 
and  &fiddlesex 

(34)  Crier  at  the  Sittings  in  London 
and  Middlesex 

(35)  Train-bearer  to  the  Lord  Chief 
Justice 

(36)  Hall-keeper  and  Bar-keepers  in 
London 

(37)  Marshal   of  the    King's  Bench 
Prison 

(38)  Clerk  of  the  Papers  in  the  King's 
Bench  Prison 

(39)  Deput3r  Marshal  of  the  King's 
Bench  Prison 

(40^  Chaplain  of  the  King's  Bench 

PriscMi 
(41)  Clerk  of  the  Day  Rules  in  the 

King's  Bench  Prison 
(42)Turnkeys  in  the  King's  Bench 

(43)  Tipstaves 


(Abolished    1837   (i 
VicL  c.  30) 


Abolished   1842   (5 
Vict  c  22) 
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3  Clerks  each  allowed 
(15, 16  Vict.  c.  73) 

Merged  in  Associate  (15, 
16  Vict  c.  73) 


Train-bearer  to  the  Lord 
Chief  Justice 


3  Tipstaves 

Associate,  cp.  15,  16 
Vict  c.  73 

3  Clerks 

Marshals  to  Judges,  cp. 
X5,  x6  Vict  c  73 

(Parliamentary  Papers 
xxiv,  Z874.  and  Re- 
port of  Commission 
appointed  to  enquire 
into  the  administra- 
tive dq)artments  of 
Courts  of  Justice) 


VOL.    1.— 43 


/ 
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XXVI 
TABLE  OF  OFFICIALS  OF  THE  CHANCERY  AT  DIFFERENT  PERIODS 


Lord  ChanctUofU  Officwt-^ 
1740 
(i)  Principal  Secretary 


(2)  Secretary  of  Presentations 

(3)  Clerk  of  the  Presenutions 


(4)  Secretary  of  Commissions 

(5)  Secretary  of  Decrees  and 
Injonctions 

(6)  Secretary  of  Lunatics 


Secretary  of  the  Briefs 
Clerk  of  the  Briefs 
jl  Secretary  of  Appeals 
(xo)  Clerk  of  the  Appeals 
(iz)  Clerks  of  the  Letters  Patent 

(X2>  Examiner  of  Letters  Patent 

(13)  Clerk  of  the  Dispensations 
and  Faculties 

(14)  Clerk  of  the  Crown 

(15)  Purse-bearer 


(x6)  Chaff-Wax 
(17)  Sealer 
(x8)  Gentlemen 
Chamber 


of        the 


(i9>  Serjeant-at-Arms 

(20)  Pursuivant  to  the  Great 
Seal 

(21)  Usher    of    the    Hall    at 
the  Lord  Chancellor's 


i3 


Usher  of  the  Court 
Crier  of  the  Court 


1815 

The  same 
offices  ex- 
cept nos. 
9  and  39 


Not  extant 


} 


} 


Abolished  2,  3 
WiU.IV.cxxi, 
work  done  by 
Secretary  of  Pre- 
sentations and 
Principal  Secre- 
tary 

Abolished  15,  x6 
Vict  c.  87 


1874 

Principal  Secretary 
2  Clerks 
Office-keeper 


Secretary    of 
tions 


Abolished    2,    3 
WUl.  IV.  c  XII 


Abolished    2,    3 
Wm.  IV.  c  XII 


Abolished  15,  16 

Vict,  c  87 
One      abolished 

15,   x6  Vict.  c. 

87 


Secretary  of  CoomiiasioE^ 


Rcffistrar  in  Lunacy 
4  Clerks 

15,  16  Vict.  c.  87 

16,  17  Vict  c  70 
25,  26  Vict.  c.  86 


Clerk  of  the  Patents 
(3,  4  WilL  IV.  c  84) 


Clerk  of  the  Crown 
3  Clerks 
I  Messenger 
3.  4  WiU.  IV.  c  84 
Purse-bearer 
(does     duty    as 
Wax  and  Sealer) 


Abolished  15,  16 
V  ict.  c  87 


Gentlemen 
Chamber 


of 


the 


Serjeant-at-Arms 

Train-bsarer 

Messenger  to  Great  Seal 

Usher    of  the    Hall    at 
Lincoln's  Inn 

Messenger     daring     ab- 
sence £ron  Town 

Attendant   on 
Lincoln*s  Inn 
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24)  Tipstaff,  bdng  dq>iity  of 
Warden  of  the  Fleet 

25)  Doorkeeper  of  the  Court 


a6)  Keeper  of  the  Court 


)icut€r  o/ike  Rolls  Offutn— 
37)  Chief  Secretary 

28)  Under  Secretary 
39)  Secretary  of  Causes 

30)  Secretary  of  Decrees  and 
Injunctions 

31)  Clerk  01  the  Chapd 

32)  Gentlemen        of         the 
Chamber  (2) 

33)  Usher  of  the  Hall  at  the 
Rolls 

34)  Tipstaff 

35)  Keeper  of  the  Records  in 
the  Tower 

36)  Porter  at  the  Rolls 


)7)  Masters     in 
Extraordinary 


Chancery 


)8)  Clerk  of  the  Custodies  of 
Idiots  and  Lunatics 


)9)  Clerk  of  the  Leases 
|o)  Masters  in  Chancery 


Abolished  15,  16 
Vict,  c.  87 


Abolished  x6,  17 
Vict.  c.  78 


^i)  Accountant  General 


2)  Register      and      Deputy 
Registers 


Not  extant 


Abolished    2, 
WUL      IV. 
"X ;       5. 
Vict.  c.  84. 


3 
c. 

6 


Abolished  15,  x6 
Vict  c.  80 


Tipstaff 

Caretaker      of      Courts 

Lincoln's  Inn 
Porter  to  the  Great  Seal 
Keeper     of     Court     at 

Westminster 
3  Persons  to  keep  order 

in  Court 


Secretary 

2  Clerks 

z  Office  Cleaner 

Secretary  of  Causes 


Preacher  at  the  Rolls 

Chapel 
2     Gentlemen     of    the 

Chamber 
Usher  of  the  Court 

Tipsuff 

2  Court  Cleaners 


Porter  to  the  Court 


Commissioners  to  ad- 
minister oath  x6,  17 
Vict.  c.  78 


Chief  Clerks  >- 

3  at  the  Rolls 

9  at  the  Vice-Chancellors 
46  Clerks 

4  Porters 

A  Caretakers  of  Courts 
(15,  16  Vict,  c  80;  23, 

24   Vict    c   149;  30, 

31  Vict.  c.  87) 
Assistant  Paymaster 

General  for  Chancery 
43  Clerks 
I  Office  Cleaner 
(35.  36  Vict.  c.  44) 
Registrars  (12) 
15  Clerks 

12  Assistant  Clerks 
(3.  4WiU.  IV.  c.  94;  5 

Vict  c.  5) 
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(43)  Clerks  of  EmnM 


(44)  Register  of  Affidavits 


(45)  Examiner's  Office 

(46)  Six  Clerks'  Officer 

(47)  Sworn  Clerks 

(48)  Waiting  Clerks 

(49)  Clerk  of  Enrolments 


(50)  Clerk      or 
Report  Office 


Master     of 


(51)  Clerk  of  die  Hanaper 

(52)  Pettj  Bag  Office 

(53)  Prothonotary 

(54)  Cmsitors 


(55)  Sobpoena  Office 


(56)  Sixpenny  Writ  Office 


Offica  comuctid  wiik  Bank- 
ruptcy ymrisdicUon — 


(57)  Secretary  of 
of  Bankrnpts 


Duties  given  to 
Clerks  of  Re- 
cords and  Writs 
(15,     z6     Vict. 

c»7) 


Abolislied    5,    6 
Vict  c  103 

Abolished   5,    6 

Victczos 
Abolislied    5.   6 

Vict.c  X03 
Abolished    5,   6 

.Vict,  c  X03 

Abolished   3,    4 
Win,  IV.  c  94 


3  Clerks   of 

4    Ofid 

(14,  X5  Vid 

c  83 ;  JO,  3x  Vict.  < 

87) 


2 

aQerks 

I  Office 

(16  Vict.  c.  23) 

7  _ 

z^QedBB 

I 

(5, 6  Vict,  c  xo^ 


Abolished  15,  16 
Vict.c87 


To  be 
2,  3  WilL  IV. 

C  ZXI 

Abolished  5,  6 
WilL  IV,  c  82. 
Duties  trans- 
ferred to  Petty 
Bag  Office 

Abc&faed  15,  x6 
Vict.  c.  87. 
Duties  trans- 
ferred to  Clerks 
of  Records  and 
Writs       • 

Abolished  15,  x6 
Vict.  c.  86 


Clerk  of  Enrotoenia 

3Clerks 

(5, 6  Vict,  c  103) 

Clerk    of    Rcooi^    a^ 

Writs 
31  Clerics 
x    Messenger,    x    OffC 


Keeper, 
6V1ct. 


6  Vict,  c  X03) 
Report  Office 

19  Vict  c  X34 
Clerk  of  the  Petty  Bag 
3CleriB 
I  Oflfee  Cleaner 
(X2,  X3  Vict  c  xo^ 


Abolished  15,  16 
Vict  c  77 
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^)  Clerk   of 
Bankfoptcy 


tn 


for    ciecmkw 


BAnk- 


S9)  Office 

laws 

nntcy 
5o)  Receiver  of  the 


^icg'ChamcglUf's  (53  G«»  ///. 
c.  24)  Offictn — 


Abolidied   5,    6 

Vict.        C        X22 

and      15,       x6 
Vkt  C77 
Abc^Mhed    3,    3 
Win.  IV.  c.  Ill 


I  Secretary  to 
I  the  Vice- 
CbanceUor 


,9rd^s  yusHcss  Offices— 


totbeVice- 
Chancetlor 
Usher        to 
the    Vice 
Chancellor 


of 


Lonatici 


Appointed        53 
Geo.  IIL  c.  24 


3  Secretaries  to  the  Vice- 
chancellors 
3  Clerks  of  the  Chamber 
3  Train-bearers 
X  Usher 

6  Order-Keepers 
2  Caretakers  of  Court 
(5  Vict.  c.  5) 


3  Clerka  of  the  Chamber 
2  Train-bearers 

2  Order- Keepers 

X  Caretaker  of  Court 
(X4,  X5  VioL  c  S3) 

3  Masters  in  Lmai^ 
13  Clerics 

I  OflSce  keeper 

(5,  6   Vict  c   84;   8,  9 

Vict,  c  xoo) 
3  Visitors  of  Lunatics 
X  Secretary 
4aerks 
(16,  17  Vict  c  70;  35, 

26  Vict  c  86) 
Surveyor 
Stockbroker 
(15.  16  Vict  c  87  S  3x) 
Official       SoGdtor       to 
the    High    Court   of 

Chancerv 
(Appointed  1836) 
6  Conveyancing  Counsel 

to      the      Court       of 

Chancery 
(15,  x6  Vict  c  80) 
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XXVII 
TRIAL  BY  BATTLE 


This  picture  it  the  reproduction  of  mn  engnviog  to  be  found  in  Madox%  **  Histovy  oC  tbe 
Exchequer  "  A  sji).  It  is  taken  from  an  Assise  RoU  of  Henry  III.'s  reign,  the  date  of  whidi  is 
certain  ^Select  Pleas  of  the  Crown,  S^.  i  xxix\  It  represents  a  trial  by  battle  in  a  crinriiMLl 
fought  between  Walter  Bloweberme  and  Hamon  le  Starre.  Walter  Bkweberme  had  app 
Hamon  le  Starre  of  robbery.  Hamon  elected  to  defend  himself  by  battle.  He  was  defealad  and 
hanged. 

Trial  6y  Battle  upon  issue  joined  in  a  writ  of  right. 

When  the  tenant  in  writ  of  right  pleads  the  general  issue,  viz.  that 
he  hath  nxire  right  to  hold  than  the  demandant  hath  to  recover,  and  offers 
to  prove  it  by  the  body  of  his  champion,  which  tender  is  accepted  by  the 
demandant ;  the  tenant  in  the  first  place  must  produce  his  champion,  who^ 
by  throwing  down  his  glove  as  a  gage  or  pledge,  thus  wages  or  stipulates 
battle  with  the  champion  of  the  demandant,  who  by  taking  up  the  ^;9^t.  or 
glove,  stipulates  on  his  part  to  accept  the  challenge.  The  reason  why  it  is 
waged  by  cham^Mons,  and  not  by  the  parties  themselves,  in  civil  actions,  is 
because,  if  any  party  to  the  suit  dies,  the  suit  must  abate  and  be  at  an  end 
for  the  present ;  and  therefore  no  judgment  could  be  given  for  the  lands  in 
question,  if  either  of  the  parties  were  slain  in  battle,  and  also  that  no  parties 
might  claim  an  exemption  from  this  trial,  as  was  allowed  in  criminal  cases 
where  the  battle  was  waged  in  person. 

A  piece  of  ground  is  then  in  due  time  set  out,  of  sixty  feet  square,  en* 
dosed  with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court 
of  conunon  pleas,  who  attend  there  in  their  scarlet  robes ;  and  also  a  bar  is 
prepared  for  the  learned  serjeants  at  law.  When  the  court  sits,  which  ought 
to  be  by  sunrising,  proclamation  is  made  for  the  parties,  and  their  champions, 
who  are  introduced  by  two  knights,  and  are  dressed  in  a  suit  of  armour,  with 
red  sandals,  bare  legged  from  the  knees  downwards,  bare  headed,  and  with  bare 
arms  to  the  elbows.  The  weapons  allowed  them  are  only  batons,  or  staves, 
of  an  ell  long,  and  a  four  cornered  leather  target,  so  that  death  very  sekkcn 
ensued  in  this  civil  combat.  .  .  .  When  the  champions,  thus  armed  with 
batons,  arrive  within  the  lists  or  place  of  combat,  the  champion  of  the  tenant 
then  takes  his  adversary  by  the  hand,  and  makes  oath  that  the  tenements  in 
dispute  are  not  the  right  of  the  demandant,  and  the  champion  of  the  demandant, 
then  taking  the  other  by  the  hand,  swears  in  the  same  manner  that  they  are ; 
so  that  each  champion  is,  or  ought  to  be,  thoroughly  persuaded  of  the  truth 
of  the  cause  he  fights  for.  Next  an  oath  against  sorcery  and  enchantment  is 
to  be  taken  by  both  the  champions,  in  this  or  similar  form  :  "  Hear  this,  ye 
justices,  that  I  have  this  day  neither  eat,  drank,  nor  have  upon  me,  neither 
bone,  stone  nor  grass ;  nor  any  enchantment,  sorcery  or  witchcraft,  whereby 
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the  law  of  God  may  be  abased,  or  the  law  of  the  devil  exalted.    So  help  me 
God  and  His  saints." 

The  battle  is  thus  begun,  and  the  combatants  are  bound  to  fight  till  the 
stars  appear  in  the  evening,  and,  if  the  champion  of  the  tenant  can  defend 
himself  till  the  stars  appear,  the  tenant  shall  prevail  in  his  cause  ,*  for  it  is 
sufficient  for  him  to  maintain  his  ground,  and  make  it  a  drawn  battle,  he 
being  already  in  possession  ;  but,  if  the  victory  declares  itself  for  either  paurty, 
for  him  is  judgment  finally  given.  This  victory  may  arise  from  the  death  of 
either  of  the  diampions,  which  indeed  hath  rarely  happened,  the  whole  cere- 
mony, to  say  the  truth,  bearing  a  near  resemblance  to  certain  rural  athletic 
diversions,  which  are  probably  derived  from  this  original.  Or  victory  is 
obtained  if  either  champion  proves  recreaniy  that  is,  yields,  and  pronounces 
the  horrible  word  of  craven^  a  word  of  dbgrace  and  obloquy,  rather  than  of 
any  determinate  meaning.  But  a  horrible  word  it  is  indeed  to  the  vanquished 
champion,  since,  as  a  ptmishment  to  him  for  forfeiting  the  land  of  his  principal 
by  pronouncing  that  shameM  word,  he  is  condenmed,  as  a  recreant,  amittere 
liberam  Ugem^  that  is,  to  become  infiamous  and  not  be  accounted  liber  et 
legalis  homo;  being  supposed  by  the  event  to  be  proved  forsworn,  and  there- 
fore never  to  be  put  upon  a  jury,  or  admitted  as  a  witness  in  any  cause. 

Bl.  Comm.  III.  338-341. 

TrieU  by  Battle  upon  an  appeal  of  felony. 

The  form  and  manner  of  waging  battle  upon  appeals  are  much  the  same 
as  upon  a  writ  of  right,  only  the  oaths  of  the  two  combatants  are  vastly  more 
striking  and  solemn.  The  appellee,  when  appealed  of  felony,  pleads  not  guilty^ 
and  throws  down  his  glove,  and  declares  he  will  defend  the  same  by  his 
body.  The  appellant  takes  up  the  glove,  and  replies  that  he  is  ready  to 
make  good  the  appeal,  body  for  body.  And  thereupon  the  appellee,  taking  the 
book  in  his  right  hand,  and  in  his  left  the  right  hand  of  his  antagonist,  swears 
to  this  effect :  "  Hear  this,  O  man  whom  I  hold  by  the  hand,  who  callest 
thyself  John  by  the  name  of  baptism,  that  I,  who  call  myself  Thomas  by  the 
name  of  baptism,  did  not  feloniously  murder  thy  father,  William  by  name,  nor 
are  any  way  guilty  of  the  said  felony.  So  help  me  God  and  the  saints,  and  this 
I  will  defend  against  thee  by  my  body,  as  this  court  shall  award."  To  which 
the  appellant  replies,  holding  the  Bible  and  his  antagonist's  hand  in  the  same 
manner  as  the  other :  "  Hear  this,  O  man  whom  I  hold  by  the  hand,  who 
callest  thyself  Thomas  by  the  name  of  baptism,  that  thou  art  perjured ;  and 
therefore  perjured,  because  that  thou  feloniously  did  murder  my  father, 
William  by  name.  So  help  me  God  and  the  saints ;  and  this  I  will  prove 
against  thee  by  my  body,  as  this  court  shall  award."  The  battle  is  then  to 
be  fought  with  the  same  weapons,  viz.  batons,  the  same  solemnity,  and  the 
same  oath  against  amulets  and  sorcery,  that  are  used  in  the  civil  combat ; 
and  if  the  appellee  be  so  fiEu*  vanquished,  that  he  cannot  or  will  not  fight  any 
longer,  he  shall  be  adjudged  to  be  hanged  immediately ;  and  then,  as  well 
as  if  he  be  killed  in  battle,  providence  is  deemed  to  have  determined  in 
favour  of  the  truth,  and  his  blood  shall  be  attainted.  But  if  he  kills  the 
appellant,  or  can  maintain  the  fight  from  sunrising  till  the  stars  appear  in  the 
evening,  he  shall  be  acquitted.  So  also  if  the  appellant  becomes  recreant,  and 
pronounces  the  horrible  word  of  craven^  he  shall  loose  his  liberam  legem, 
and  become  infamous,  and  the  appellee  shall  recover  his  damages,  and  also 
be  forever  quit,  not  only  of  the  appeal,  but  of  all  indictments  likewise  for  the 
same  offence.  Bl.  Comm.  IV.  341,  342. 
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XXVIII 

A  list  of  the  courts  of  Request^  courts  of  conscience,  and  all  other  local 
courts  in  England  and  Wales  having  jurisdiction  in  personal  actions,  except 
the  superior  courts  at  Westminster  and  in  the  Counties  Palatine. 

Parlt.  Papers  (1840)  xli  556-557. 

ENGLAND 


Bedfordshire  County  Court. 
AmpthiU  Honor  Court 
Bedford  Court  of  Pleas. 

Berkshire  County  Court. 
Abingdon  Court  of  Record. 
Newbury  Court  of  Record. 
Reading  Court  of  Record. 
Wokingham  Court  of  Record. 

Buckinghamshire  County  Court 
Buckingham  Court  of  Record. 

Cambridgeshire  County  Court. 
Cambridge  Court  of  Record. 
Ely  Court  of  Requests. 
Whittlesea  and  Thomey  Court  of 

Requests. 
Wisbeiach  Court  of  Requests. 

Cheshire  County  Court 
Bucklow  Court  of  Record. 
Macclesfield  (Hundred)  Court  of 

Record. 
Macclesfield  (Manor  and  Forest) 

Court  oi  Record. 
Wirrall  Hundred  Court. 
Chester    Portroote    and    Pentice 

Courts. 
Congleton  Court  of  Pleas. 
Hyde,  etc.,  Court  of  Requests. 
Macclesfield  Court  of  Requests. 
Stockport,  etc.  Court  of  Requests. 

Cornwall  County  Court. 
Penryn  Forryn  Manor  Court 
Penwith  Hundred  Court. 
Stannaries  Court. 
Falmouth  Court  of  Record. 
East  Looe  Court  of  Record. 
West  Looe  Court  of  Record. 
Saltash  Court  of  Record. 

Cumberland  County  Court 
Carlisle  Court  of  Record. 

Derbyshire  County  Court. 
High  Peak  Small  Debt  Court 
Castleton  Small  Debt  Court. 
Scarsdale  Court  of  Record. 
Chesterfield  Court  of  Record. 
Derby  Court  of  Record. 
Derby  Court  of  Requests. 


Devonshire  County  Court 
Bideford  Court  of  Record. 
Bradninch  Cotirt  of  Record. 
Dartmouth  Court  of  Record. 
Devonport  Court  of  Record. 
Exeter  Provost  Cowt 
Exeter  Court  of  Requests. 
Plymouth  Court  of  Record. 
Plymouth  Court  of  Requests. 
PlymtOD  Earle  Court  of  Record. 
Tiverton  Court  of  Record. 

Dorsetshire  County  Court 
Dorchester  Court  of  Record. 
Lyme  Regis  Court  of  Record. 
Warebam  Court  of  Record. 
Weymouth  and  Malcombe  R^s 
Court  of  Record. 

Durham  County  Court. 
Barnard  Castle  Manor  Court 
Chester  Deanery  Manor  Court 
Craike  Manor  Court. 
Frosterley  Manor  Court 
Gateshead  Manor  Court. 
Gilligate    Borough    and    Manor 

Court 
Halnoote    Courts    of    the    Lord 

Bishop  of  Durham. 
Holy  Island  Manor  Court 
Norham  Castle  Manor  Court. 
Norham  Town  Manor  Court 
Raby,  etc.  Manor  Court 
Bishop  Auckland  Borough  Court 
Durham  Manor  Court  Leet  and 

Court  Baron. 
Gateshead  Borough  Court 
South  Shields  Court  Baron. 
South  Shidds  Court  Leet 
Whickham  Manor  Court 
Dariington  Borough  Court. 
Stockton  Court   Leet  and  Court 

Baron. 
Sunderland  Borough  Court 
Bishop  Wearmouth  Court  of  the 

Manor  of  the  Rectory. 
Houghton  Manor  Court 
St    Andrew    Houghton    mnor 

Court 
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EssRX  County  Court 

Havering  •  atte  -  Bower  Ancient 

Court 
Colchester    Hundred  Court  and 

Foreign  Court. 
Harwich  Court  of  Record. 
Maldon  Court  of  Record. 
Saffiron  Walden  Court  of  Recoid. 

Gloucestershire  County  Court 
Berkeley  Hundred  Court. 
St.  Briavel's  Manor  Court. 
Grumbald's  Ash  Hundred  Court. 
Henbury  Hundred  Court. 
Thombury  Hundred  Court. 
Gloucester  Court  of  Requests. 
Cirencester  Court  of  Requests. 
Tewkesbury  Court  of  Record. 

Hampshire  County  Court 

Knighton  or  Knight's  Court,  Isle 

of  Wight 
Isle  of  Wight  Court  of  Requests. 
Newport  Q>urt  of  Record. 
Portsmouth  Court  of  Record. 
Romsey  Court  of  Record. 
Southampton  Common  Court. 
Winchester  Court  of  Record. 

Herefordshire  County  Court 
Hereford  Mayor's  Court. 
Leominster  Court  of  Record. 

Hertfordshire  County  Court. 
Hertftml  Court  of  Record. 
St  Alban's  Court  of  Requests. 
Watford  Court  of  Requests. 

Huntingdonshire  County  Court 
Huntingstone  Hundred  Court. 
Ramsey  Court  of  Pleas. 
Godmanchester  Court  of  Pleas. 
Huntingdon  Court  of  Pleas. 

Kent  County  Court 
Canterbury  Court  of  Pleas. 
Canterbury  Court  of  Requests. 
Deal  Court  of  Requests. 
Dover  Court  of  Requests. 
Dover  Court  of  Record. 
Faversham  Court  of  Portmote. 
Faversham  Court  of  Requests. 
Folkestone  Court  of  Requests. 
Gravesend  Court  of  Recofd. 
Gravesend  Court  of  Requests. 
Greenwich  Court  of  Requests. 
Hythe  Court  of  Record. 
Ram^ate  Court  of  Requests. 
Rochester  Court  of  Record. 


Rochester  Court  of  Requests. 
Sandwich  Court  of  Record. 
Sandwich  Court  of  Requests. 
Sevenoaks  Court  of  Requests. 
Tenterdoi  Court  of  Record. 

Lancashire  County  Court 
Amoundemess  Wapentake 

Court. 
Blackburn  Wapentake  Court 
West  Derby  Wapentake  Court 
Lonsdale  WapeiUake  Court 
Salford  Wapentake  Court. 
Ashton-under-Lyne    Court    of 

Requests. 
Bury  Court  of  Requests. 
Clitheroe  Court  of  Record. 
Lancaster  Court  of  Record. 
Liverpool  Court  of  Record. 
Liverpool  Court  of  Requests. 
Manchester  Court  of  Requests. 
Oldham  Court  of  Requests. 
Pouhon  Court  of  Requests. 
Preston  Court  of  Pleas. 
Rochdale  Court  of  Requests. 
Warrington  Court  of  Requests. 
Wigan  Court  of  Pleas. 

Leicestershire  County  Court. 

Leicester  Court  of  Pleas. 

East  and  West  Goscote  Court  of 
Pleas. 

Ashby-de-Ia-Zouche  Court  of  Re- 
quests. 

Leicester  Court  of  Record. 

Leicester  Court  of  Requests. 

Hinchley  Court  of  Requests. 

Loughborough  Court  of  Requests. 

Lincolnshire  County  Court. 
Epworth  Manor  Court. 
Kirton  in  Lindsey  Manor  Court 
Alford  Court  of  Requests. 
Barton   upon  H umber  Court  of 

Requests. 
Boston  Court  of  Pleas. 
Boston  Court  of  Requests. 
Brigg  Court  of  Requests. 
Caistor  Court  of  Requests. 
Grantham  Court  of  Record. 
Great  Grimsby  Court  of  Record. 
Great  Grimsby  Court  of  Requests. 
Holbeach  Court  of  Requests. 
Homcastle  Court  of  Requests. 
Lincoln  Court  of  Requests. 
Louth  Court  of  Requests. 
Market  Rasen  Court  of  Requests. 
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LiifOOLirsuutE — C^Miismed. 
Spalding  Court  of  Roqoestt. 
Spikby  Cotnt  of  Reqoests. 
Stamlord  Comt  of  Reoocd. 
TattenhaU  Court  of  Requests. 
Wragby  Court  of  Requests. 

MiDDUCSBX  County  Court,  Kings- 
gate  Street. 
SberifiPs  Court,  Red  lion  Square. 
City  of  London  Court  of  Requests, 
Tower  of  London  Court  of  Re- 
cord 
Tower  Hamlets  Court  of  Reqoests. 
Westminster  Palace  Court 
Westminster  Couit  of  Requests. 

Monmouthshire  County  Court 
Monmouth  Court  of  Record. 
Newport  Court  of  Record. 

Norfolk  County  Court 
King's  Lynn  Court  of  Consdence. 
King's  Lynn  Guildhall  Court 
Norwich  Guildhall  Court 
Norwich  Couft  of  Requests. 
Thetford  Court  of  Record. 
Yarmouth  Court  o^  Record. 
Yarmouth  Court  of  Requests. 

Northamptonshire  County  Court 
Northampton  Court  of  Record. 
Peterborough  Court  of  Coomion 
Pleas. 

Northumberland  County  Court. 
Alnwick  Court  Baron. 
Chatton  Court  Baron. 
Denwick  Court  Baron. 
Longhoughton  Court  Baron. 
Ledbury  Court  Baton. 
Lucker  Court  Baron. 
Thirston  Court  Baron. 
Alnwick    Maix)r    and     Borough 

Court 
Canongate  Court  Baron. 
Alnmouth  Court  Baron. 
Warkworth  Court  Baron. 
Rothbury  Court  Baron. 
Ridsdale  Court  Baron. 
Prudhoe  Court  Baron. 
Corbridge  Court  Baron. 
Newbum  Court  Baron. 
Bamburgh  Borough  Court  Baron 
Bamburgh  Castle  Court  Baton. 
Beiford  Court  Baron. 
Long  Benton,  Beliston,  and  Elast 

Coanwood  Court  Baron. 


Bewick  Court  Barao. 
Keokinsop  Court  Baron. 
Bulbeck  Couit  Baron. 
Fofd  Court  BaiQQ. 
Etal  Court  Baron. 
Halton  Court  Baron. 
Henshaw  Court  Banin. 
Hexham  Court  Baron. 
Hexham  Court  of  Reoofd. 
Melkridge  Court  Baron. 
Morpeth  Court  Baron. 
Ridley  and  Thomgraftoo  Court 

Baron. 
Newcastle  •  on  •  Tyne     Borongfa 

County  Court 
Newcastle-on-Tyne  Court  of  Cqd- 

sdence. 
Newcastle  -  on  •  Tyne       Buigcss 

Court 
Newcastle-on-Tyne    Non-burgess 

Court 
TyneiiKWth  Court  BaroiL 
Wark  Court  Baron. 
Nether  Witton  Court  Baron. 
Wooler,     Wark     and    Stamford 

Courts  BaroiL 
Tweedmouth    and  Sfntde   Court 

Baron. 
Berwick-upon-Tweed     Court     ol 

Pleas. 
Morpeth  Court  Baron. 

Nottinghamshire  County  Court 
Nottinghamshire  Peverel  Court 
Newark  Court  of  Record. 
Nottingham  Court  of  Record. 
East  Retford  Court  of  Record. 

Oxfordshire  County  Court 
Banbury  Court  of  Record. 
Oxford  Court  of  Record. 
Woodstock  Court  of  Record. 

Rutland  County  Court 
Oakham  and  Uppmgham   Court 
of  Requests. 

Shropshire  County  Court 
Bradford  at  Wellington  Court  of 

Record. 
Bishop's  Castle  Court  of  Record. 
Bridgnorth  Court  of  Record. 
Broseley  Court  of  Requests. 
Ludlow  Court  of  Record. 
Oswestry  Court  of  Record. 
Shrewsbury  Court  of  Record. 
Shrewsbury  Court  of  Requests. 
Wenlock  Court  of  Record. 
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SOMBRSBTSHIRE  County  Court 
Chew- Magna  Hundreid  Court. 
Keynsham  Hundred  Court. 
Portbury  Hundred  Court. 
Taunton-Dean  Hundred  Court 
Whitstone  Hundred  Court. 
Bath  Court  of  Requests. 
Bridgwater  Court  of  Record. 
Bristol  Court  d  Conscience. 
Bristol  Court  of  Requests. 
Bristol  Tolzey  Court 
Wells  Court  of  Record. 

Staffordshirb  County  Court. 
Offlow  Hundred  Court  at  Walsall. 
Tutbury  Honor  Court. 
Lichfield  Court  of  Record. 
Lichfield  Sheriff's  Court. 
Walsall  Court  of  Record. 
Wolverhampton    Court    of    Re- 
quests. 
Newcastie-under-Lyme. 

Suffolk  County  Court. 
Aldeburgh  Court  of  Record. 
Bury  St  Edmunds  Court  of  Re- 
cord. 
Eye  Court  of  Record. 
Ipswich  Court  of  Record. 
Ipswich  Court  of  Requests. 
Oreford  Court  of  Record. 
Southwold  Court  of  Record. 

Surrey  County  Court. 
Brixton  Court  of  Requests. 
Guildfcn-d  Court  of  Record. 
Kingston-on-Thames  Court  of  Re- 
cord. 
Southwark  Court  of  Requests. 

Sussex  County  Court 
Dumfo^d  Hundred  Court 
Arundel  Borough  Court. 
Chichester  Court  of  Record. 
Hastings  Court  of  Record. 

Warwickshire  County  Court. 

Birmingham  Court  of  Requests. 

Coventry  Court  of  Record. 

Coventry  (County  of  City)  County 
Court. 

Stratford-on-Avon  Court  of  Re- 
cord. 

Sutton  Coldfield  Court  of  Record. 

Warwick  Court  of  Record. 

Westmorland  County  Court. 
Kendal  Court  of  Requests. 

Wiltshire  County  Court,  North- 
em  Division. 


Wiltshire  County  Court,  Southern 
Division. 

Bradford  Court  of  Requests. 

Chippenham,  etc.,  Court  of  Re- 
quests. 

Devizes  Court  of  Record. 

Marlborough  Court  of  Record. 

Melksham  Court  of  Requests. 

Salisbury  Court  of  Record. 

Trowbridge  Court  of  Requests. 

Warminster  Court  of  Requests. 

Westbury  Court  of  Requests. 

Worcestershire  County  Court 
Droitwich  Court  of  Record. 
Evesham  Court  of  Record. 
Kidderminster  Court  of  Requests. 
Old  Swinford  Court  of  Requests. 
Worcester  Court  of  Pleas. 

Yorkshire  County  Court. 

Allertonshire  Liberty  Court 

Ewcross  Wapentake  Court 

Keighley  Manor  Court. 

Kimberworth  Court  Baron. 

Knaresborough  Borough,  Forest, 
and  Liberty  Courts. 

Langborough  Court  Baron. 

Pickering  Manor  Court. 

Pontefract  Honor  Court. 

Richmond  and  Richmondshire 
Baron  Court. 

Ripon  Court  Military 

Rotherham  Court  Baron. 

Skipton  Honor  Court. 

Staindiffe  Wapentake  Court. 

Wakefield  Court  Baron. 

Whitby  Strand  Liberty  Court. 

Bamsley  Court  of  Requests. 

Beverley  Court  of  Record. 

Beverley  Court  of  Requests. 

Doncaster  Court  of  Pleas. 

Doncaster  Court  of  Requests. 

Ecclesall  Court  of  Requests. 

Halifax  Court  of  Requests. 

Hedon  Court  of  Record. 

Kingston-upon-Hull  Court  of  Re- 
cord. 

Ktngston-upon-HuIl  Court  of  Re- 
quests. 

Pontefract  Burgess  and  Foreign 
Court 

Richmond  Court  of  Record. 

Ripon  Canon  Fee  Court. 

Rotherham  Court  of  Requests. 

Scarborough  Court  of  Record. 

Sheffield  Court  of  Requests. 

York  Court  of  Record. 
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Anglesey  County  Court. 

Breconshire  County  Court. 
Duke  of  Beaufort  Court  Baron. 
Brecon  Court  of  Record. 

Cardiganshire  County  Court. 

Carmarthenshire  County  Court 
Kidwelly  Honor  or  Loixlskip  and 

liberty  Court. 
Perfeth  Court  Baron. 
Carmarthen  Court  of  Record. 
Kidwelly  Hundred  and  Mayor's 

Court 

Carnarvonshire  County  Court. 

Denbighshire  County  Court 
Bromfield    and    Yale    Lordship 

Court. 
Chiik  Lordship  Court 
Cynlleth-yn-Jail  Manor  Court 
Denbigh  Court  of  Pleas. 
Ruthin  Lordship  Court 


Flintshire  County  Court 

Glamorganshire  County  Court 
Cardiff  Court  of  Record. 
Neath  Borough  Court 

Merioneth  County  Court 

Montgomeryshire  County  Court 
Amstley,  I^goed,  and  Ywdigood 

Court  BaroD. 
Montgomery  Court  of  ReoonL 
Wdchpool  Borough  Court. 

Pembrokeshire  County  Cooit 
Haverfordwest  Monthly  and  Fif- 
teen Da3r8'  Courts. 
Pembroke  Borough  Court 

Radnorshire  County  Court. 
Painscastle  Court  Baron. 
Rhyader  Court  Baron. 
Knighton  Court  Baron. 
New  Radnor  Borough  Couit 


XXIX 

A  List  of  the  Offices  in  the  Gift  of  the  Lord  Chancellor,  the 
Master  of  the  Rolls,  the  Chief  Justices,  and  the  Chief  Baron 
OF  THE  Exchequer.  Parlt.  Papers  (1825)  xix  294. 


The  Lord  High  Chanullor  of  England 

Accountant-General. 
1 1  Masters  in  Chancery. 

4  Sub  or  Deputy  Registers. 
Clerk  of  the  Reports. 

2  Entering  Clerks. 

24  Cursitors. 

Register  of  Proceedings  under  Commissions  of  Bankrupts. 

5  Commissioners  of  Lunatics. 
Clerk  of  the  Letters  Patent 
Examiner  of  Letters  Patent. 
Purse  Bearer. 

Principal  Secretary. 

Receiver  of  Fines  in  the  Cursitors  Office. 

Secretary  of  Decrees,  Injunctions,  and  Appeals. 

Secretary  of  Commissions  of  Peace,  and  of  Commissioos  of  Bankropts. 

Secretary  of  Commissions  of  Lunacy. 

Secretary  of  Presentations. 

Secretary  of  Briefe. 

Gentleman  of  the  Chamber. 

Usher  of  the  Hall 

4  Persons  for  keeping  order  in  the  Court. 
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The  Master  0f  the  Rolls 

2  Examiners. 
6  Qerks. 

Keeper  of  the  Records  in  the  Tower.' 
Keeper  of  the  Records  in  the  Rolls  Chapel. 

3  Clerks  of  the  Petty  Bag. 
Usher  of  the  Court. 
Preacher  at  the  Rolls  ChapeL 
Reader  at  the  Rolls  ChapeL 
Chief  Secretary. 

Under  Secrctaury. 

Secretary  of  Causes. 

Secretary  of  Decrees  and  Injunctions. 

2  Gentlemen  of  the  Chamber. 

Usher  of  the  HalL 

Porter  at  the  Rolls. 

TAe  Lord  Chief  Justice  of  the  Court  of  Kin^s  Bench 

The  Chief  Clerk. 

2  Clerks  of  the  Treasury  and  Custos  Brevium. 

2  Filazers,  Exigenters,  and  Clerks  of  the  Outlawries  for  all  the  Cities  and 

Counties  of  England,  except  Essex  and  Monmouth. 
Filazer,  Exigenter,  and  Clerk  of  the  Outlawries  for  the  Counties  of  Essex 

and  Monmouth. 
Clerk  of  Nisi  Prius  in  Middlesex. 
Clerk  of  the  Errors. 
Associate  and  Marshal  at  the  Sittings  of  Nisi  Prius  in  London  and 

Middlesex. 
Clerk  at  the  Sittings  of  Nisi  Prius  in  London  and  Middlesex. 
Clerk  to  the  Lord  Chief  Justice. 

Crier  at  the  Sittings  of  Nisi  Prius  in  London  and  Middlesex. 
Trainbearer  to  the  Lord  Chief  Justice. 
Housekeeper  at  the  Treasury  Chamber. 

Lord  Chief  Justice  of  the  Court  of  Common  Pleas 

First  Prothonotary. 

Third  Prothonotary. 

Clerk  of  the  Essoigns. 

Clerk  of  the  Warrants,  Inrolments  and  Estreats. 

Clerk  of  the  Supersedeas. 

Exigenter.  ' 

Clerk  of  Errors  in  the  Exchequer  Chamber. 

Clerk  of  the  King's  Silver. 

Filacer  for  London,  Middlesex,  Bedford,  Berks,  Bucks,  Oxford,  Corn- 
wall, Gloucester,  Hereford,  and  Worcester. 

Filacer  for  Hants,  Wilts,  Sussex,  Surrey  and  Kent. 

Filacer  for  Norfolk,  Stafford,  Northampton,  Salop,  Rutland,  Monmouth, 
Bristol,  Dorset,  Poole,  Somerset,  Lancaster,  Chester  and  Durham. 

Filacer  for  Derby,  Leicester,  Nottingham  and  Warwick. 

Filacer  for  Essex  and  Herts. 

'  The  appointment  of  this  Officer  is  made  with  the  approbation  of  His  Majesty 
nnder  his  Sign  Manual. 
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Filacer  for  Cambridge,  Himtmgdoii,  Linoohi  and  City,  and  Safiblk. 
Filacer  for   Cumberland,   Northumberland,  Westmorland,   Newcastle, 

Devon,  Exeter,  Kingston-upon-HuU,  York  and  Yorkshire. 
Clerk  of  the  Jurata. 
The  Associate. 
The  Marshal 
Crier. 

2  Clerks  to  the  Chief  Justice. 
Treasury  Keeper. 
Clerk  of  the  Treasury. 
Clerk  of  the  Errors  in  Common  Pleas. 

TAe  Lord  Chief  Baron  of  His  Majesty's  Court  of  Exchequer 

Master  and  Accountant-GeneraL 

Master. 

Clerk  to  the  Masters. 

Clerk  of  Reports. 

Marshal  and  Associate. 

2  Clerks  to  the  Lord  Chief  Baron. 

Examiner. 

XXX 

Extracts  from  the  Report  of  the  Commissioners  upon  Saleable 

Offices  in  the  Courts  of  Law 

Parlt.  Papers  (i8io)  ix  128-131. 

The  King's  Bench, 

In  the  Court  of  King's  Bench  the  following  persons  hold  Offices  or 
Appointments  which  are  saleable,  and  the  right  of  nomination  to  su<^ 
Offices  or  Appointments  is  as  follows,  vix. : — 

Appointed  by 
The  Chief  Clerk  ^ 

The  Clerk  of  the  Treasury  and  Custos  Brevium      V  The  Lord  Chief  Justice. 
The  Filacer  Exigenter  and  Clerk  of  the  Outlawries  J 

The  Clerk  of  the  Rules  on  the  Plea  side 
The  Clerk  of  the  Papers  on  the  same  side 
The  Clerk  of  the  Declarations 
The  Clerk  of  the  Common  Bails  Estreats  and 

Posteas 
The  Clerk  of  the  Dockets 


The  Chief  Clerk. 


The  Clerks  of  the  Inner  and  Outer  Treasury 

The  Clerks  of  Nisi  Prius 

The  Bagbearer  on  the  Plea  side 


The  Clerks  of  Nisi  Prius  I  The  Custos  Brevium 


The  net  annual  receipts  of  the> several  Officers  above  mentioned,  upon  an 
average  of  three  years  ending  at  the  period  when  the  accounts  were  last  made 
up  respectively  were  as  follows :  subject  to  the  deduction  of  the  Property 
Tax,  and  to  the  allowances  made  to  the  several  Deputies  by  whom  die 
Duties  of  some  of  the  Offices  were  discharged,  vis. : — 
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The  Chief  Qcrk     . 
The  Gustos  Brevium 

The  Filacer  £xigenter  and  Clerk  \ 
of  the  Outlawries  / 

The  Clerk  of  the  Declarations 
Tlie  Clerk  of  the  Common  Bails,  ) 
Estreats  and  Posteas  .       / 

The  Qerk  of  the  Dockets 
The  Clerk  of  Nisi  Prius  for  thel 
Western  and  Oxford  Circuits   / 


Ofices  Executed  by  Deputy 

.;£6,38o  i8    6 
.    2,019    7     4 


5,104  16  9 
194  o  o 
229  3  10 
851  I  6 
343  "  4 


;fii  5,022  19    3 


Paid  the  Deputy    ^£200    o 
The  Deputies  axe  paid  by 
fees  assigned  to  them. 


Paid  Deputies 
Paid  Deputy 


» 


» 


>i 


» 


)i 


» 


567 

120 
100 
290 

79 


5 

o 

o 

7 
o 


o 
o 
o 

2 
10 


im^  13    o 


Offices  Executed  in  Person 

;£i  5,022  19  3 

The  Clerk  of  the  Rules  on  the  Pleas  side  ....  313^3  1 1  7 

The  Clerk  of  the  Papers  on  the  Pleas  side  i)58o    on 

The  Clerk  of  the  Inner  Treasury 3^5  15  5 

The  Cleric  of  the  Outer  Treasury 158  19  6 

The  Clerk  of  Nisi  Prius  for  London  and  other  Cities  689     i  i 

The  Clerk  of  Nisi  Prius  for  Northern  and  Norfolk  Circuits  517  xo  8 

The  Cleric  of  Nisi  Prius  for  Home  and  Midland  Circuits   .  200  12  8 

The  Bag  bearer 85  10  o 


;£2 1,964     I      I 


The  Common  Pleas. 


The 
Lord  Chief  Justice. 


The  following  Persons  hold  Offices  or  Appointments  which  have  been 
considered  as  saleable,  and  the  right  of  nomination  to  such  Offices  or 
Appointments  is  as  follows : — 

Appointed  by 
The  first  and  third  Prothonotaries 
The  Clerk  of  the  King's  Silver 
The  Clerk  of  the  Jurata 
The  Clerk  of  the  Essoigns 

The  Clerk  of  the  Warrants,  Inrolments  and  Estreats 
The  Exigenter 

The  Cleric  of  the  Supersedeas 
The  Filacers 

The  Cleric  of  the  Errors  in  the  Exchequer  Chamber  J 
The  second  Prothonotary  f  The  Lord  Chief  Justice 

The  Cleric  of  the  Juries  1  !?  *^^  nomination  of 

^  V  the  Custos  Brevium. 

The  three  Secondaries  The  respective  Prothonotaries. 

The  net  annual  receipts  of  the  several  Officers  of  the  Court  of  Common 
Pleas  above  mentioned,  upon  an  average  of  three  years  ending  at  the  periods 
when  the  accounts  were  last  made  up  respectively  were  as  foUow  :  subject  to 
the  deduction  of  the  Property  Tax,  and  to  the  allowances  made  to  the  several 
Deputies  by  whom  the  duties  of  some  of  the  Offices  were  discharged,  viz. : — 
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Offie$s  Executed  by  Deputy 


:} 


The  Clerk  of  the  King's  Silver 

The  Clerk  of  the  Jarata,  on  an  aver-) 
age  of  two  years  / 

The  Cleric  of  the  Esscngns 

The  Clerk  of  the  Warrants,  Inrol- 
ments,  and  Estreats 

The  Clerk  of  the  Juries    . 

The  Clerk  of  the  Errors  in  the  ExO 
chequer  Chamber  ./ 

The  Filacer  for  Surrey,  Sussex  andi 
Kent,  Hants  and  Wilts         .        ./ 

The  Filacer  for  Norfolk  and  Norwich, 
Stafford,  Northampton,  Salop, 
Rutland  and  Monmouth,  Lan- 
caster, Chester  and  Durham 

The  Filacer  for  Derby,   Leicester,  "I 
Notts,  and  Warwick  ./ 

The    Filacer   for    Cambridge    andl 
Huntingdon,  Suffolk  and  Lincoln/ 

The  Filacer  for  Essex  and  Herts 


;£538    9 

4 

206  10 

7 

140    0 

0 

683  16 

0 

72  13 

II 

2,333  16 

7 

271     4 

0 

56    5 

0 

30    0 

0 

31     5 

0 

42  xo 

0 

4,406  10 

5 

Paid  Deputy 

^216 

12 

ra 

12 

12 

0 

70 

0 

0 

221 

19 

3 

12 

12 

0 

125 

0 

0 

» 


45     4    0 
II     5    0 

600 

650 
II   10    0 

j£739    o    J 


Offices  Executed  in  Person 


Three  Prothonotaries  each  ;£  1,627  13s.  4d.  including  £225 
each  deducted  in  their  Return  for  Premiums  on  Life  In- 
surance   

The  Register  and  Clerk  of  the  Supersedeas 

The  Filacer  for  London  and  Middlesex,  Bedford,  Berks, 
Bucks,  Oxford,  Cornwall,  Gloucester,  Hereford,  and 
Worcester  including  ;£429  5s.  deducted  in  his  Return  for 
Premium  on  Insurance  and  Interest  of  Purchase  Money 

The  Filacer  for  Somersetshire,  Bristol,  Dorset,  and  Poole 

The  Filacer  for  Devon  and  Exeter,  Cumberland,  Westmor- 
land, Northumberland,  and  Newcasde-upon-Tyne,  York- 
shire, City  of  York,  and  Kingston-upon-Hull    . 

Three  Secondaries,  including  ]£i20  each  deducted  in  their 
Return  for  Interest  of  Purchase  Money  and  Premiums  of 
Insurance 


j£4,4o6  10     5 


4,883 
7 


3     4 


1,299 
31 


5    o 

14  II 


64  10    6 


1,410    o    o 

;£l2,I02      4      2 


XXXI 


Writ  db  Coronators  Eliobndo 

Rex  etc  Vicecomiti  W.  Salutem.  Quia  J.  D.  unus  Coroaatontm  nos* 
trorum  in  comitatu  tuo  minus  suffidens  vel  idoneus  est  ad  ea  quae  ad  offidum 
Coronatoris  in  eodem  Comitatu  pertinent  exdpienda  ut  ex  testiroonio  6de 
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digno  accepimus.  Tibi  praecipimus  quod  in  pleno  Comitatu  tuo  ex  assensu 
ejusdem  Comitatus  loco  ipsius  J.  eligi  facias  unum  alium  Coronatorem  qui 
pnestito  sacramento  prout  moris  est  extunc  ea  fadet  et  conservet  quae  ad 
offidum  Coronatoris  pertinent  in  Comitatu  prsedicto  et  talem  eum  eligi  &das 
qui  melius  sdat  et  possit  officio  illi  intendere.  £t  nomen  ejus  sdri  fadas. 
Teste  etc. 

Rrgistrum  Brevium,  Appendix  19-20. 
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Ac  BTIAM  CLAU8B,  321,  232. 
ACCBDAS  AD  CURIAM,  Wlit  of,  I78,  201. 
ACCBDAS  AD  HUNDRBDUM,  wHt  of,  20l. 
ACCIDBNT,  457,  466. 

Account,  action  of,  458 ;  remedy  gives 
hy  Chancery,  458,  459. 

Accountant-Gbnbral,  the,  440. 

Adams,  Professor,  40,  446 

Adjuncts,  commission  of,  604. 

Administration  of  Estatbs,  459,  466. 

Administration,  grants  of,  636,  637. 

Administrativb  Law,  5x6. 

Administrators,  627,  638. 

Admiral,  530,  533 ;  title  of,  544 ;  judicial 
powers  of,  545,  546. 

Admiralty,  407,  409;  see  Courts,  Ad- 
miralty. 

Advowsons,  630. 

A018TBR8,  g6. 

Aids,  55. 

AiKMYN,  WilKam,  4x9. 

AI.BZANDER,  Mr.,  2X8. 

Allocatb,  writ  of,  43. 

Amalphi,  laws  of,  538. 

Ambrciambnta  hominum,  133, 133. 

Ambsty,  Richard,  34. 

Anoucan   theory   of  the    Reformation, 

59it  596-597t  598. 
Annates,  589,  592. 

Appeals  op  Murder,  3x0,  645. 

Appeals,  Statute  of,  589 ;  preamble  of; 
590 ;  its  nnhistoric  character,  59X ; 
accepted  by  lawyers  and  ecclesiastics, 
59<f  594*  598;  provisions  as  to  ap- 
peals, 604. 

Appbllant,  the  Lords,  378,  379. 

Appellate  Jurisdiction  Acts,  643-645. 

Arcrae,  45. 

Archdeacon's  Court,  599,  600. 

Akcnbs,  court  of  the,  601. 

ARIflTAGE-SMITH,  II5. 

Arms,  Assize  of,  see  Assise  of  Arms. 
Articlbs  of  the  Eyre,  269. 
Articuli  Cleri,  585, 587. 
A8BBT8,  marshalUng  of,  466. 
A88IONBBS  IN  Bankruptcy,  470. 
AssisA  vertitur  in  juratam,  330. 
Assize,  commission  of,  275,  afis ;  evolu- 
tion of  word  Assisa,  275,  2r76 ;  juris- 
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diction  given  by  the  commission,  376 ; 
special  and  gener^  commissions, 
377;  extensions  of  this  jurisdiction, 
378,  379 ;  lawyers  on  the  commission, 
380,  281 ;  relation  to  common  law 
courts,  38X-283 ;  provisions  of  Judicat- 
ure Acts  as  to,  639,  642. 

Assize  of  Arms,  294. 

Assize  of  Bread  and  Beer,  132. 

Assize,  the  Grand,  47,  48,  51,  178,  275, 
309,  3x4 ;  origin  of;  327-328 ;  function 
off  337-328 ;  composition  of,  328 ;  dis- 
use of  ,  329. 

Assize  Utrum,  276,  3x4,  329 ;  develops 
into  a  jurata,  330. 

Assize  of  Clarendon,  15,  39,  47, 50, 71, 
76,  77, 294,  3XX,  3x3, 32X,  322,  323. 

Assize  of  Northampton,  47, 50, 71, 294, 

3x3.  329. 
Assizes,  the  Petty  or  Possessory,  47,  48, 

5i»  561  3M»  329;  darrein  present- 
ment, 276 ;  mort  d'ancestor,  275 ; 
novel  disseisin,  35,  275. 

Associates,  262. 

Assumpsit,  action  of;  456. 

Atkyns,  Sir  Robert,  465. 

Attachment,  court  of,  97,  98,  X07. 

Attainder,  Acts  of;  381. 

Attaint,  jury,  339. 

Attaint,  wnt  rf,  337-340 ;  see  Jury. 

Audienck,  court  of,  6ox. 

Audita  Querela,  writ  of;  224,  462. 

Auditors  op  Petitions,  359,  360. 

AuDLBY,  4x0. 

Australian    Constitution,   the,   522, 

523. 
Averaob,  552. 

Ayton,  John  of,  582. 


B 


Bacon,  Francis,  4x0,  4XX,  424,  428,  463, 
499.  508,  5XX,  5x3,  63X,  632;  his 
Orders,  465. 

Bacon,  Nicolas,  410. 

Bagbhot,  Walter,  350,  633. 

Bail,  common  and  special,  230,  221. 

Baldwin,  Professor,  204,  353,  356,  359, 

399>  403t  408,  485«490»  49X»  492*  495« 
Ballard,  31. 
Bankruptcy,  jurisdiction,  443,  470-473. 
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Barcblona,  527,  538. 

Barkblby,  Dr.,  4x8. 

Baronbs  Scaccarh,  44« 

Battle,  trial  by,  60,  645 ;  what  it  was, 
308;  its  wide  use,  308,  309;  em- 
ployment of  champions,  309;  cases 
in  which  it  survived,  309,  310;  its 
abolition,  310. 

Bbam  B8,  438. 

Bbaumanoir,  3x5. 

Bbawbs,  57a 

Bbck,  Adolf^  2x7. 

Bbckbt,  Thomas,  40,  6x5. 

Bbnboictus  Abbas,  51. 

Bbnbpicbb  Act,  614. 

Bbmbpicbb,  grants  of,  25. 

Bbnbfit  of  Clbrqy,  615. 

Bbntham,  397,  426,  633,  635. 

Bbrardo  db  Sbbtars,  544. 

Bbrbpord,  C.J.,  178. 

Bbrbwick,  J.,  270. 

Bbrkblby,  Lord,  378. 

Bilingual  Laws  o«  William  L,  3,  n,  x. 

Bills  in  Chancbry,  406,  646. 

Bills  in  Eyrb,  448,  449. 

Bills  op  Excbptions,  223, 224, 282, 642. 

Bills  op  Exchangb,  552,  570,  571,  572. 

Bills  op  Middlbsbx,  220-222. 

BiRMiNGHAif ,  court  of  Requests,  190. 

Bishops,  position  in  county  court,  6 ;  see 
Lords  Spiritual. 

Black  Book  op  thr  Admiralty,  527, 

545.  546. 
Black  Death,  288. 

Blackburn,  Lord,  595. 

Blackstonb,  XI,  X08,  X73,  X83, 190, 191, 

4x5,  4x6.  454,  467,  468,  474,  496.  579, 

59^t  ^31*  635* 
Bolland,  82,  83,  265,  267,  269,  271, 334, 

448. 
Bona  Notabilia,  602. 

Book  op  thb  Council,  490 ;  of  Entries, 

493- 
Booth,  330. 

Booty  op  War,  559. 

Borh,  14,  X5,  76. 

Boroughs,  30-3X ;  how  different  from 
other  communities,  3X;  charters  of, 
3x,  X40-14X ;  custumals  of,  31 ;  vari- 
ous origins  of,  X38X-40;  controlled 
bv  the  common  law,  140- 141 ;  diver- 
sity of,  ^41-142;  criminal  courts  of, 
X42-X48 ;  the  leet  in,  142-143 ;  com- 
mission of  the  peace  in,  X43 ;  quarter 
sessions  in,  143,  X44;  the  recorder, 
X45 ;  London,  Z45 ;  petty  sessions 
in,  X43,  X44,  X45 ;  trading  justices  in, 
X45;  the  Bow  Street  Office,  X47; 
stipendiary  magistrates  in,  147- 148; 
civil  courts  in,  X48-X5X  ;  their  variety, 
149-150 ;  their  judges,  150 ;  their  de- 
cKne,  150 ;  attempts  to  revive,  151 ; 
commercial  courts  of,  536-539. 


BoT,  22. 

Bottomry  Bonds,  557,  559. 

Bow  Strbbt  Opficb,  147. 

BowEN,  Lord,  645,  646. 

Bracton,  9,  77,  87,  179,  X96,  204»  231, 
264,  267,  268,  278,  303,  304,  311, 
316,  324,  326,  330,  333,  338,  339.  340. 

35a.  386.  387.  447.  473.  537.  583.  59©. 
626,  628,  63X. 

Bramston,  Sir  J.,  428. 

Breach  op  Faith,  456. 

Bristol,  Lord,  378,  379. 

Britton,  77, 196, 206,  231,  324,  331,  333. 

387. 
Bromley,  410. 

Brougham,  X3X. 

Brus,  Robert  de,  205,  252. 

Bullbr,  J.,  553. 

BuRH,  138.  535. 

Burke,  Edmund,  Introd. 

BuRLEY,  5x0. 

BuRNELL,  Robert,  396. 

BUSONES,  9,  268. 


Casar,  Sir  Julius,  4x4. 

Camden,  496,  499,  575. 

Campbell,  Lord,  392,  ^38,  637. 

Canon  Law,  the  mediaeval,  582,  11.  i ; 
dependence  on  the  Pope,  582;  re- 
lations to  the  common  kw,  584-587; 
effect  of  Reftwrnation  on,  588-589; 
study  of,  discouraged  by  Henry  VIU.. 
592;    proposed  reform  ci^   592,   595, 

594-595.  618. 
Capxtula  Corona,  50-5 x. 

Carlisle,  Statute  of,  585. 

Carlton,  William,  232. 

Carta  Mercatoria,  529,  541 

Casual  Ejector,  645. 

Catalla  pelonum,  X32. 

Central    Oppice    op    the    Svprbmx 

Court,  648. 

Certiorari,  writ  of,  228,  390,  553. 

Challenges  of  jurors,  336-337. 

Chalmers,  348,  350. 

Chamberlain,  35,  483. 

Chambers,  Judges*,  445. 

Champions,  309. 

Chancbli«or,  the  Lord,  379,  483,  484, 

493.  5I9»  534.  545.  581.  ^  i  otigin  of 
name,  37;  Anglo-Saxon  and  early 
Norman  period,  37;  baronial  Qiso* 
cellors,  39^ ;  supjerseded  by  oiBdals, 
395-396 ;  his  position,  396-397 1  cootid 
over  writs,  396, 397-398 ;  leading  mem- 
ber of  the  Council,  399*402,  404; 
head  of  a  department,  402-403 ;  tbc 
Chancellor  and  the  Keeper  of  the 
Privy  Seal,  407-408;  Chancelloct  d 
the  sixteenth  and  seventeenth  cen- 
turies, 4x0-4x2;   his  patronage,  417, 
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439i  440;  inadequate  control  of  his 
court,  427-428,  435 ;  office  in  oommia- 
don  under  the  Commonwealth,  433- 
434 ;  work  of  court  too  much  for  him, 
437*439 1  medieval  relations  to  the 
judges,  451 ;  Cavours  prerogatiye  in 
aeventeenth  century,  463;  jurisdic- 
tion conferred  on  by  statute,  469; 
bankruptcy  jurisdiction,  470-473 ; 
jurisdiction  in  lunacy,  474-476;  com- 
mon law  and  equity  jurisdiction,  see 
Courts,  Chancery. 
Cbamcbllor  op  thb  Exchbqubk,  44, 

639. 
CRAifCBLLOR,  the  Bishop*s,  599. 

Chancery,  Saxon  and  early  Norman 
kings,  15,  x6;  growth  cif  separate 
department,  37-38,  44. 

Chancbry,  court  of,  see  Courts,  Chan- 
cery. 

Chammrl  Islands,  520,  521. 

Ckarlbm AONB,  18, 165,  581. 

Charlbs  I.,  5x2,  555. 

Chabtbr  Partibs,  552,  556,  537. 

Cmasb,  a,  zoo. 

Cbaucbr,  620. 

Chbstbr,  franchise  of  Earl  of,  27 ;  county 
palatine  of,  Z17,  iz8,  1x9,  xao; 
justice  of,  1x9,  124,  X26;  courts  of, 
119,  120,  X31,  132 ;  control  of  courts 
of^  by  common  law,  zao;  county 
court  of,  x88;  Star  Chamber,  juris- 
diction of  its  Exchequer  court  abol- 
iahed,  5x5. 

Chibf  Clbrbs,  445. 

Church  and  Statit,  medieval  relations, 
580*588;  after  the  Reformation,  588- 

598. 
Church  Disciplinb  Act,  6x2. 

CiNQUB  Ports,  Admiral  of,  544 ;  juris- 
diction of  courts  of,  53  X,  532. 
Circuit  Systbh ,  efiiects  oU  283-284. 
C1RCUM8PSCTB  Aoatis,  585,  587. 
Citations,  Statute  of,  6ox. 
City  op  London  Court,  15X. 
Civil  Law,  the  Roman,  592,  594. 
Ci^ARBNDON,  Assise  of^  see  Assise. 
Cimrbndon,  Constitutions  of,  35,  39, 329, 

6x5»  630. 
Ci^ARBNDON,  Lord,  379,  435,  580. 

Cl^BMBNTINBS,  the,  582,  ft.  X,  583. 

Clbroy  Disciplinb  Act,  6x2,  613. 

Ci^BRKS,  of  the  Chancery,  403 ;  of  the 
common  law  courts,  403;  of  the 
King's  Bench,  250,  257-258,  261 ;  of 
the  market,  150 ;  of  the  Peace, 
a9a 

Ci^BRBS,  the  Six,  duties,  42X-A22;  how 
they  performed  them,  422 ;  their  office 
regarded  as  proper^,  424-425;  at- 
tempted reform  0(9  436;  salaries  of, 
440-44X ;  abuses  in  the  office  of,  441- 
442 ;  abolition  of,  444. 


Clbrkb,  the  Sixty,  422-423. 

Cnut,  laws  of;  X4,  X9,  23. 

Cockburn,  C.J.,  347,  534,  552. 

CoKR,  59,  62,  73,  74,  75,  8x,  99,  X09,  X19, 
x6x,  x8o,  x8x,  X82,  X94,  X98,  203,  206, 
208,  2x2,  25X,  274,  294,  295,  332,  334, 

335.  336,  343.  347.  3^2,  369,  381. 
415,  428,  45X,  46X,  462,  494,  496,  499, 

507.  509.  5".  5xa.  513.  536.  553.  554, 
5581  5641 610,  6xx,  6x8,  62X.    . 

CoLBRiooB,  C.J.,  2x6. 

Collins,  M.R.,  647. 

Collision,  552. 

commbndation,  21-22. 

Com MBRCiAL  Courts,  see  Courts,  Com- 
mercial. 

Com M BRCiAL  LAW,  528-529 ;  administered 
by  court  of  Adnuralty,  552 ;  absorbed 
by  common  law  courts,  568-573. 

C0MMI8SIONBR8    IN  Bankruptcy,   470, 

471.  472- 
C0MMI8810NBRS  OP  Oaths,  445. 

Commissions  op  Enquiry,  436,  442-443, 

635,  636. 

Common  Bench  or  Common  Plbas,  see 
Courts,  Common  Pleas. 

Common  Law  Courts,  see  Courts,  Com- 
mon Pleas,  King's  Bench,  Exchequer, 
Exchequer  Chamber.,^ 

Common  Law  FKocBouRd^^rs,  636; 
fusion  of  law  and  equity  enNlld  by, 
637 ;  as  to  procedure  in  error,  643:^ 

Common  Law  Procbdurb  Commissio^; 

636,  637,  638. 

Commons,  House  of,  powers  of  judica- 
ture, 362-363 ;  why  never  asserted,  363- 

3^. 

Commonwbalth  Pbriod,  proposed  es- 
tablishment of  county  courts,  189; 
other  proposed  changes  in  the  judicial 
system,  428-434. 

Communal  Courts,  5-15,  65.87. 

CoMMUNB  Concilium,  352. 

Compurgation,  60,  305-308,  645 ;  what 
the  compurgators  swore  to,  305-306; 
rules  as  to,  306 ;  courts  in  which  used, 
306;  scope  narrowed  in  royal  courts, 
306-307;  surviving  cases,  307-308; 
abolition,  308 ;  not  admitted  by  Law 
Merchant,  570;  used  in  the  ecclesi- 
astical courts,  585. 

CoMPUTATB,  writ  of,  43. 

Comyn,  201. 

Concilium  Magnum,  353. 

Concilium  Ordinarium,  353. 

CONSBRVATORS  OP  THB   PbACB,  287,  288, 

29X. 
C0N8BRVATOR8  OP  Trucbs,  546. 
con8idbration,  456. 
Consistory  Court,  599, 600. 
Consolato  dbl  Marb,  527,  528. 
Consolidation,  461. 
Constablb,  35. 
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CONSTABLB    AND     MARSHAL,     388,     392; 

court  of,  see  Courts,  Constable  and 

Marshal. 
Constitutions     of     Clarendon,     see 

Clarendon. 
Consultation,  writ  oi,  229. 
CoNTBMPT  OP  Court,  458. 

CONTBMPT  of  PrOCBBS,  553. 

CoNTUM ACB  Capibndo,  writ  de,  632. 

convbr8ion,  466. 

Convocation,  603,  604,  608. 

CooPBR,  C.  P.,  421,  439. 

Copies,  office,  426,  427,  445. 

Coram  nobis,  writ  of,  224. 

Coram  vobis,  writ  of,  224. 

Coroner,  origin  of,  82-83;  why  instituted, 
82 ;  varieties,  83 ;  numbers  and  quali- 
fications,  83-84 ;  how  appointed,  84 ; 
duties,  84-85 ;  his  inquest,  85 ;  many 
duties  become  obsolete,  86;  surviving 
duties,  86-87;  duties  in  relation  to 
criminal  law,  296;  see  Courts, 
Coroner*s. 

Costs,  power  of  Chancellor  to  give,  403. 

COTTBNHAM,  Lord,  465. 

Council,  187. 399, 534, 546, 547, 553, 562; 
no  jurisdiction  in  error  fir<Mn  common 
law  courts,  361-362 ;  petitions  to,  401 ; 
arrangements  for  hearing  petitions, 
401-402 ;  ^^titioinr  «ent  to  Chancery, 
403 ;  relations  with  the  Chancery,  404  ; 
\  jurisdiction  of  Chanceiv  and  Council, 

^405-407 ;  breakdown  of  Council,  408 ; 
revival,  408-409;  relation  to  Kins's 
Bench,  see  Courts,  King's  Bench; 
lunacy  appeals,  475;  becomes  an 
executive  body,  477-478;  but  retains 
judicial  powers,  478-479;  composition 
of,  in  Middle  Ages,  480-485 ;  jurisdic- 
tion of,  485*492;  procedure  of,  485, 
486,  488 ;  reform  of,  in  Tudor  period, 
492-493;  legislation  as  to,  493-495; 
lines  of  cleavage,  495-496;  growing 
separation  from  the  Star  Chamber,  see 
Courts,  Star  Chamber;  early  Stuart 
period,  508-5x6 ;  later  histoiy,  5x6-525, 
and  see  Courts,  Judicial  Committee; 
relation  to  High  Commission,  608. 

Council  at  Wbstminstbr,  495-496. 

Council  with  thb  Kino,  495-496. 

Council,  the  King's,  in  Parliament, 
352-355;  cases  heard  by  it,  354; 
petitions  sent  to  it,  354-355 ;  groups 
composing  it,  355-356 ;  change  in  its 

meanmg,  356-357- 
Council  op  thb  North,  xx2,  X13,  x88, 

X89,  502-503,  507, 510,  5x2 ;  contest  as 

to  jurisdiction,  5x0-512 ;  abdition,  w. 
Council  op  Wales  and  the  Matches, 

124,  I25-X28,  X88-X89, 502-503, 507, 512; 

controversies  as   to   its  jurisdiction, 

126,  510-512;    the  Act  of  1641,  127, 

515 ;  abolition,  X28,  515. 


CduNCiL  OF  thb  Wbst,  502,  n,  7. 
CouNcii«LOR8»  barontalt  480-482 ; 

480,  48X;    sworn,  482,  483;    ttader 

Tudors,  49a ;  ordinary  and  privy,  495, 

496,500. 
County,  Officials  of,  6. 
County    Court,   see    Courts,   County 

Court 
County  Palatinb,  see  Palatinates. 
Courts — 

Importance  in  English  legal  history, 
Introduction. 

Admiral^,  503, 504, 508, 5x8, 524, 639 ; 
rise  01  544-546;  development  in, 
sixteenth  century,  546^547;  appeals 
from,  547 ;  jurisdiction  o^  in  Middle 
Ages,  548-549;  criminal,  550-552; 
civil,  552 ;  attacked  by  cominao  law 
courts,  553-554 ;  attempts  to  settle 
controversy,  553,  555556,  557-55^ : 
effects  on  law,  554-555 ;  permanent 
results,  558;  modem  legislation, 
558-559 1  Admiralty  droits,  559-5^1 ". 
prize  jurisdiction,  561-568 ;  prooednre 
of,  546,  547,  550,  555 ;  merged  in 
High  Court,  639;  Probate  Divofce 
and  Admiralty  Division,  640. 

App^,  court  oc,  638 ;  judges  oi,  642 ; 
jurisdiction  of,  642,  643 ;  procedore 
of,  643. 

Appeal,  court  of^  in  Chancery,  443-444, 
6a2. 

Bankruptcy,  district  courts  of,  473; 
London  court  of,  444,  473,  639; 
new  county  courts,  473. 

Borough  courts,  see  Boroughs. 

Central  Criminal,  285,  55  x. 

Chancery,  growth,  395-412 ;  separatioo 
from  Curia  Regis,  395-396 ;  positson 
of  the  Chancellor,  396-397;  hit 
relation  to  the  judklal  wytttm, 
397-400 ;  why  related  to  the  king's 
extraordinary  jurisdiction,  400-403; 
Chancery  becomes  a  court*  403  ;  but 
closely  related  to  the  Council,  404 ; 
mediffval  jurisdiction  of  Chancery 
and  Council,  405-407;  separation 
from  the  Council,  405-409;  regular 
series  of  decrees,  409 ;  Chancellors 
origin^y  ecclesiastics,  4x0,  454, 
456;  tend  to  become  lawyisrs, 
4x0-4x2 ;  organisation  of  the  court, 
4x6-423;  d^ects  of  organisatian — 
before  Great  Rebdlion,  423-428, 
Commonwealth  period,  43x-434«  after 
Restoration,  435-442;  reorganiza- 
tion, 442-445 ;  jurisdicdon— origins, 
446-452,  common  law,  45S-453« 
equitable,  453-469,  other  branches, 
469-476;  conflict  with  courts  of 
common  law,  459^65 ;  appeals  from, 
379-375 ;  usurps  testamentary  juris- 
diction of  ecclesiastical  courts,  699 ; 
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merged     in     High     Co«rt«     639; 
Ciumauy  DiTinon*  640;  479,  485, 

490,  491.  50J,  508,  5»- 

CbettCTf  see  Chester* 

Ctnqiie  Pdrts,  504. 

Conunercial,  26,  33,  64 ;  of  fiurs  and 
borougfat,  535-538;  decline  of,  558, 
569;  in  private  hands,  538-539; 
belonging  to  boroygfas,  539 ;  of  the 
Staple,  542-543;  Staple  becomes 
obsolete,  570. 

Common  Pkas,  origins,  51-53 ;  Magna 
Carta,  56;  sepaiatton  from  King's 
Bench,  195-196, 477 ;  place  of  sitting, 
196-197 ;  jodffes  of,  197 ;  joriadiction, 
198-203 ;  reu  and  personal  actions, 
198-199;  encroachments  of  King's 
B«icb,  197-100;  over  local  courts, 
J00-202 ;  issue  of  prerogative  writs, 
202-203;  over  its  officials,  203; 
fictitioas  process  of,  221-222 ;  original 
close  relation  to  King's  Bench,  448 ; 
merged  in  Hi^  Court,  639 ;  Common 
Pleas  Division,  640;  merged  in 
King^  Bench  Division,  6^1. 

Constable  and  Marshal,  jurisdiction 
over  army ,  573 ;  over  Cognate  matters, 
573-574  't  statutory  limitations, 
574-575 ;  Tudor  extensions  of  juris- 
diction«  575-576 ;  Petition  of  Rl8|fat, 
576;  superseded  by  courts  martial, 
577;  the  Mutiny  Acts,  577-578; 
heraldic  jurisdiction,  578-580;  over 
slander,  580. 

Coroner's,  85 ;  its  powers,  85 ;  its  rolls, 
85-86. 

County  (Old),  in  An^lo-Saxon  oeriod, 
6-xx ;  constitutioo  m  thirteentn  cen- 
tury, 69 ;  jurisdiction  in  Anglo-Saxon 
p«fiod,  8,  9 ;  activities  in  thirteenth 
century,  69,  70 ;  reasons  for  its  dia- 
use,  70;  larger  and  smaller  courts, 
70;  Parliamentary  elections,  70; 
decay  o^  71-72 ;  jurisdiction  curtailed, 
72-73 ;  unpopularity  of,  74 ;  Act  of 
1887. 75.  ^  ^      ^ 

County  (New),  65,  75;  need  for  de- 
centraUzktioo,  187- xox ;  creation  of^ 
191 ;  organizatioo  of,  192 ;  jurisdic- 
tion, 192 ;  proposals  for  reorganisa- 
tion, 193 ;  appeals  from,  64X. 

Criminal  Appeal,  2x7-218,  282. 

Crown  cases  reserved,  217,  282,  639, 
640. 

Delegates,  see  Ecclesiastical  Courts. 

Divorce,  624 ;  met^ed  in  Hi^  Court, 
639 ;  Probate,  Divorce  and  Admiralty 
Division,  640. 

Dochy  of  Lancaster,  see  Lancaster. 

Durham,  see  Duifaam. 

Ecclesiastical,  abolished  by  Long 
Parliament,  6ti;    under  Common- 


wealth, 6xx;  Restoration  legialatioo, 
6ix;  High  Cgwaiint#n,  505,  594, 
595-596f  597;  origins,  606;  statutory 
anthcmty  for,  606;  evolutioo  of, 
606^08;  position  and  jurisdiction, 
608-609;  attack  on,  6io-6xx;  aboli- 
tion, 6xx ;  Ordinary^  Diocesan, 
599-600,  6x3;  Peculiar,  600;  Pro- 
vincial— Arches,  601,  604,  612,  613, 
Audience,  60X-602,  604,  Preroga- 
tive, 602,  of  Peculiars,  60a,  of  Vicar- 
General,  602,  of  the  Archbishop  of 
York,  602,  judge  of,  602  ;  DeUgaUs, 
375. 518,  S47*  600, 60X,  609 ;  603-605 ; 
Statutory  ComrU^  Church  Discipline 
Act,  6x2;  Qer|^  Discipline  Act, 
612-6x3;  Public  Worship  Regulation 
Act,  6x3-6x4;  Benefices  Act,  6x4; 
Jurisdiction  of— criminal,  6x5-6x6; 
corrective,  6x6-620 ;  matrimonial, 
62X-624 ;  Testamentary — Probate, 
625-626,  grants  of  administration, 
626-627,  conduct  of  executor  or 
administrator,  627-630 ;  over  ecclesi- 
astical matters,  630-632;  procedure 
of,  6x9,  62a 
Exchequer,  separation  of  court  from 
financial  department,  23X-237,  477; 
its  plea  rolls,  232;  the  Barons  of 
the,  232;  the  Chief  Baron,  232; 
separates  from  King  and  Council, 
233-234 ;  limitation  of  its  jurisdiction, 
234-235 ;  the  Barons  and  the  other 
Judges,  235-236;  their  assimilation, 
236-2^;  the  Cursitor  Baron,  237; 
jurisdiction— in  revenue  cases, 
238-239,  over  coimnon  pleas,  239-240, 
in  equity,  240-242 ;  transfer  of  equity 
jurisdiction  to  Chancery,  443 ; 
relatioo  to  circuit  mtem,  279; 
relation  to  Council,  448 ;  merged  in 
High  Court,  639;  Exchequer  Divi- 
sion, 640 ;  merced  in  King's  Bench 
Division,  64X  ;  lunacy  juriMiction  of, 

474- 
Exchequer    Chamber,     origin,     242; 

adjournment  of  caaea  into  the,  242 ; 

court    of    error    from    Exchequer, 

243-244;  its  defects,  244;  position 

of  the  judges  in,  244 ;  court  of  error 

firom  the    King's   Bench,  244-245 ; 

the  Act  of  X830, 245 ;  reforms  in  its 

procedure,     245-246;     merged     in 

Court  of  Appeal,  642 ;  see  Exchequer. 

Feudal,  25-26, 6^ ;  reasons  for  their  decay 
— great  feuoal  courts  impossible, 
X77;  suit  of  court,  X77-X78;  not 
needed,  X78;  obsolete  procedure, 
X79;  iuriadiction  becomes  merely 
appendant  to  landowning,  179. 

Poraat,  see  Forests. 

Francfaiae,  X7-32,  64 ;  reasons  for  their 
decline,  X3a-X33 ;  efiects  of  control 
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of  common  law,  133 ;  long  life  of 
some,  133-134*  137-^38 ;  hundred 
courts,  134 ;  the  leet,  78, 8x,  135-137 ; 
the  tenn  leet,  135;  not  merely  a 
judicial  court,  135- 136 ;  its  declme, 

136137. 
High  Commission,  see  Ecclesiastical 

Courts. 

Hig^  Court  of  Justice,  the,  638 ;  judges 
S[,  639;  jurisdiction  of,  639,  640; 
adintnisters  law  and  equity,  640; 
Divisions  of,  640,  641;  Divisional 
courts,  64X  ;  appeals  to,  64c ;  relation 
to  circuit  system,  642. 

House  of  Lords,  King's  Council  in 
Parliament,  352;  meaning  of  Parli- 
ment,  352-353  ;  meaning  of  Council, 
353-354 '»  business  of  King's  Council 
in  Parliament,  354-355;  groups  of 
members  of,  355-356 ;  curiales  and 
magnates,  355-360;  magnates  and 
the  House  of  Commons,  360-362; 
hears  errors  from  common  law 
courts,  361-362 ;  Commons  ejccluded 
from  this  jurisdiction,  362-364 ; 
settlement  of  its  jurisdiction — civil, 
365-377,  original,  365-368,  interfer- 
ence in  pending  cases,  368-370,  in 
error,  370-371,  courts  from  which 
COT  lay,  37Z-372,  appeals  from 
Chancery,  372-375,  in  ecclesiastical 
cases,  375;  decisions  bind  itself, 
375-376;  exclusion  of  non-lawyers, 
376-377 ;  criminal  jurisdiction — 
obsolete,  377-379*  impeachments, 
379-385.  origins,  380-381,  compared 
with  criminal  appeals,  381,  import- 
ance of,  381-383,  reasons  for  dwuse 
o^  383-384,  usefulness  of  this  remedy, 
385;  trial  by  peers,  60,  385-390; 
Criminal  Appeal  Act,  390-391 ;  cases 
of  privilege,  390-392;  Admiralty 
Appeals,  585 ;  provisions  of  Judicature 
Act,  643-644;  Appellate  Jurisdiction 
Act,,  644-645 ;  appeals  during  pro- 
rogation or  dissolution,  644. 

Hundred,  Anglo-Saxon  period,  zz-13; 
thirteenth  century,  70,  71 ;  decline, 
75 ;  occasional  survivals,  75. 

Judicial  Committee  of  the  FVivy  Coun- 
cil, origins,  516-5x7 ;  growth  in 
eighteenth  century,  517-5x8;  the  Act 
of  X833,  5x8-5x9;  compared  with 
House  of  Lords,  5x9-520;  Appellate 
jurisdiction  over  foreign  Dommions, 
520-522;  principle  on  which  this 
jurisdiction  rests,  522-523;  leave  to 
appeal,  523 ;  poUtical  importance  of 
this  jurisdiction,  522-524 ;  other 
branches  of  jurisdiction,  534-525; 
quasi  judicial  ninctions,  502, 524-525 ; 
A^iralty  appeals,  524,   547,  ^65; 


ecclesiastical  appeals,  524,  605,  6x2, 
6x3 ;  paid  members,  645. 
King's  Bench,  coimezion  with  Conodl, 

«>4-2<>5 ;  447-44«.  44?  ;  reasons  for 
separation,  205;  Chief  Justice  of, 
205 ;  presence  of  the  King,  906 ;  be- 
comes stationary,  206;  lepararion 
from  King,  207-209 ;  separation  from 
Council,  209-2x1,  477 ;  Council  can- 
not redress  its  errors,  2xx;  penna- 
nent  eSectB  of  eariy  connexion  with 
Council,  2xx;  jurisdiction  of^  2x2; 
criminal,  2x2-2x8;  ordinary,  2x2- 
2x3;  transferred,  2x3 ;  in  error,  213- 
2x8 ;  writ  of  error,  2x5-2x6 ;  motioa 
for  new  trial,  206-207 ;  special  ver- 
dicts, 2x7 ;  Crown  Cases  Reserved, 
2x7 ;  Criminal  Appeal  Act,  2x7-2x8 ; 
civil  jurisdiction,  2x8-226 ;  original, 
2x8-222;  in  error,  222-224;  bills  of 
exception,  223-224 ;  errors  m  process, 
224 ;  Audita  Querela,  224 ;  new  trials, 
225-226;  superintendence  over  the 
observance  of  the  law,  226-230; 
effects  of  this  jurisdiction,  231; 
merged  in  High  Court,  639;  the 
King's  Bench  Division,  640,  64X. 

Lancaster,  see  Lancaster. 

Leet,  see  Courts,  Franchise. 

Lords  Marchers,  see  Lords  Marchers. 

Manorial,  64-65 ;  the  court  baron,  x8x  ; 
separation  from  court  customary, 
x8x-x82;  the  two  frediolders,  x82- 
X84 ;  its  business,  X84-X85  ;  times  of 
holding,  X85 ;  the  business  of  court 
keeping,  185- x86 ;  decay  of  the  court, 
X87. 

Maritime,  of  seaports,  53X-532 ;  of  the 
Cinque  Ports,  533-533* 

Mercantile,   535-543;   control  of,  by 

crown,  533-535. 

Palace,  209. 

Petty  Sessions,  origin  of,  293 ;  name, 
293*^4 ;  appeals  from,  639,  641. 

Piepowder,  536-540. 

Probate,  630;  Probate  Divorce  and 
Admiralty  Division,  565,  640. 

Quarter  Sessions,  procedure  and  func- 
ti<m,  292-293;  jurisdiction,  293; 
appeals  from  639,  64X. 

Requests,  relation  to  Council  and  Star 
Chamber,  4x2-4x3;  origin  and  de- 
velopment, 4x3-4x4;  attack  on,  by 
common  law  courto,  4x4-4x5 ;  why 
it  disappeared,  4x5-4x6;  503,  5oi 
5x2. 

Small  Debt  Courts  in  London,  x88. 

Staple,  542. 

Stannary,  see  Stannaries. 

Sur  Chamber,  X87,  406,  409,  4x2,  4T3, 
414,  4x6,  479*  49Xf  608,  G09 ;  effect 
of  mediaeval  statutes,  488 ;  the  Act 
Pro  Camera  St«|iata,  493*495 ;  origin 
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of,  495^96 ;  develops  into  a  separate 
court,  497-5oa ;  style,  499-5oo ;  mem- 
bership, 500 ;  officials,  500-50Z ;  pro- 
cedure, 50a;  close  connexion  with 
Council,  502 ;  jurisdiction — concern- 
ing state,  504-506,  private  cases, 
506-507 ;  iu  efficiency,  507-508 ;  re- 
lation to  common  law  courts,  509, 
5x3-5x4 ;  political  opposition  to,  5x3- 
515;  abolition,  5x5;  effects  of  its 
abolition,  5x6. 

Steward  and  Marshal,  308-209;  juris- 
diction, 208-209;  its  importance,  209, 
219. 

Supreme  Court  of  Judicature,  the,  638. 

Toum,  72,  76-82 ;  when  held,  76 ;  com- 
bines two  institutions,  76-78 ;  articles 
of  the,  ^8,  79;  a  court  of  record, 
78-79;  liability  to  attend,  79;  pro- 
cedure of,  79 ;  Toum  and  Eyre,  79 ; 
statutory  regulation  of,  80-81 ;  be- 
comes obsolete,  81;  influence  on 
later  institutions,  81-82. 

Universities,  see  Universities. 

Wales,  see  Wales. 

Wards  and  Liveries,   431,  453,  455, 

475. 
Courts  op  Rscord,  64,  71. 

Covenant,  action  oJP,  455. 

CovBNTRY,  Lord  Keeper,  41  x,  428. 

Crapt  Gilds,  568,  569. 

Cranmrr,  589,  594. 

Criminal  Appeal,  the,  319,  320. 

Criminal  Convbrsation,  action  of, 
633, 624. 

Crompton,  499. 

Cromwell,  Oliver,  46^  433,  434. 

Cromwell,  Thomas,  592,  606. 

Crown  Oppice,  263. 

Curia  Ducis,  32,  33. 

Curia  Palatii,  see  Courts,  Palace. 

Curia  Regis,  7,  8,  477,  479,  480,  5x8, 
523;  compared  with  the  Witan,  16; 
meanings  of  the  term,  32 ;  composition 
off  33»  34-38;  work  of,  38-4X ;  two 
types  ol  assembly,  35,  38;  official 
members  of,  35-38 ;  consulted  by  King, 
39;  jurisdiction  under  the  Norman 
kings,  40 ;  business  of  smaller  meet- 
ings, 40,  4X  ;  disintegration,  41,  42,  49 ; 
increase  in  jurisdiction  under  Henry  IL, 
48 ;  its  rolls,  48 ;  its  popularity,  48-49 ; 
lines  of  future  development,  53 ;  equit- 
able character  of  its  jurisdiction,  446- 

447. 448,  449. 
CuRSUs  Scaccarii,  238-239. 
custodes  judaorum,  45. 
Custos  Brevium,  258,  359. 
Gustos  Rotulorum,  290. 


Damage  to  Cargo,  549,  552. 

Damages  Cleer,  255-256. 

Danboeld,  x9,  23, 33. 

Dane  Law,  3,  4. 

Dasent,  496,  507. 

Da  vies,  570. 

De    Harbtico  Comburendo,  writ  of, 

617,  6x8. 
De  Tocqueville,  348,  349. 
De  visu  PRANKFLEDoii,  the  apocryphal 

statute,  79. 
Debt,  action  of,  455. 
Declaration  op  Paris,  568. 
Decretals,  582,  »•  x,  583. 
Decretam  Gratiani,  583,  ».  X. 
Depence,  the  formal,  30X. 
Deodands,  560,  645. 
Dbspencbrs,  the,  48X. 
DiALOous  DE   ScACCARio,   the,   36,  44, 

4x8. 

DI8COVERV,  458,  466. 

Dissolution  op  Parliament,  effect  on 
pending  appeals,  37X. 

Distribution,  Statute  of,  639. 

Divorce,  Henry  VIlL's,  588;  ecclesi- 
asttcal  jurisdiction  over,  62a,  633 ;  by 
private  Act  633 ;  state  assumes  juris- 
diction over,  634. 

Doctor  and  Student,  the,  347,  460, 
463. 

Doctors*  Commons,  547,  6o3,  605. 

DOLEANCE,  a,  53X. 

Domesday  Booe,  23,  25,    30,  43,  49, 

3x3. 
Domesday  Inquest,  38. 

Domesday  op  Ipswich,  538,  539,  53  x. 

DroohEda,  William  of,  583. 

Droits,  of  Crown  and  Admiralty,  548, 

559561- 

Duchy  op  Lancaster,  court  of,  see 
Lancaster. 

Dub  Prockss  op  Law,  6x,  63. 

Duelling,  579. 

DuNWicH,  56a 

Duress,  457. 

Durham,  grants  to,  by  Saxon  kinffs,  20, 
2x;  treatment  ot,  by  Norman  kings, 
27;  growth  of  the  palatinate,  X09-112; 
procedure  of  royal  courts  adopted,  xxo ; 
court  of  pleas,  xxx ;  court  merged  in 
High  Court,  639;  itinerant  justices, 
xxx  ;  Council  and  Chsmcery,  xxx  ;  Ad- 
miralty, xxx;  justices  of  the  peace, 
XIX :  law  applied  in  the  palatine  courts, 
XX2;  control  of  royal  courts,  xxa; 
period  of  decline,  X12-XX4  ;  the  Act  of 
1536,  XX2;  Commonwealth  and  Re- 
storation periods,  XX3 ;  the  Acts  of  1836 
and  X858,  XX3;  the  Judicature  Actt, 
114  ;  Chancery  Court  of,  1x4. 
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Earldormen,  the,  6,  7. 

Earnest  money,  569. 

Ecclesiastical    Courts,   see    Courts, 

Ecclesiastical. 
Ecclesiastical  Law  of  the  Church  of 

England.  589,  595. 
Edgar,  xi  ;  laws  of,  14. 
Edward,  laws  of,  14. 
Edward  the  Confessor,  7 ;  laws  of  15, 

33- 

Eoerton,  see  Ellesmere. 

Ejectment,  action  of,  199,  458. 

Elde,  Master,  439. 

Eldon,  437,  438 ;  his  commission,  442- 

443f  468.  469.  47a. 
Election,  466. 

Ellesmere,  410,  423,  453, 462,  501, 5x3. 

Ely,  Liberty  of,  92. 

Enqlishry,  presentment  o£^  15. 

Entry,  writs  of,  331. 

Equitable  Jurisdiction,  nature  of,  406. 

Equity,  distinction  between  law  and, 
446, 453 ;  administered  by  Curia  Regis, 
447,  448,  449;  administered  in  Eyre, 
448-449;  Roman  and  English  con- 
trasted, 449;  procedure  in,  450-451; 
original  character  of,  454 ;  change  in 
character  of,  466-469;  subject  matter 
of,  up  to  seventeenth  century,  454- 
459  f  conflict  with  common  law  courts, 
459-465 ;  modern  development  of,  465- 
469. 

Equity  op  Redemption,  458,  466. 

Equity  to  a  Settlement,  466. 

Error,  petition  of,  370-371. 

Error,  procedure  in,  early  ideas  as  to, 
2x3-215  ;  in  House  of  Lords,  371. 

Error,  writ  of,  201,  2x4,  2x5-2x6,  226, 

282,  370-371.  452,  643. 

Escheat,  51. 

Ethelred,  law  as  to  twelve  senior 
thegns,  X2-X3,  3x3. 

Ex  Oppicio  oath,  609,  610. 

Examiners  of  the  court  of  Chancery, 
44X. 

Exceptions,  Bill  of,  see  Bill  of  Excep- 
tions. 

Exchequer,  the,  separation  from  the 
Chancery,  37-38;  origin  of  the  word, 
42:  ori|^n  of  the  institution,  43;  its 
two  divisions,  43 ;  members,  43  ;  rolls, 
43*44 ;  see  Courts,  Exchequer. 

Exchequer  op  the  Jews,  37,  4^-46. 

Excommunicato  Capiendo,  wnt  of,63x, 
632. 

Excommunicato  Deliberando,  writ  of, 
63X. 

Excommunication,  630-632. 

Executors,  627-628. 

ExioENTER  and  Clerk  of  the  outlawries, 
25S-259,  260  a6i. 


Extraordinary   Jurisdiction  op  the 
Chancery,  450. 

Eyre,  C.B.,  238. 

Eyre,  Forest,  98-99,  X04, 105,  xo6. 

Byre,  General,  89,  265 ;  justices  in,  5X, 
532;  its  busiiiess, '265-266;  procedure, 
266;  writ  of  general  summoas,  266 
effect  of  writ  00  other  courts,  266-267 
the  Eyre  and  the  King*s  Bench,  267 
opening  of  the  Eyxe,  267-268 ;  choosing 
the  juries,  268-269;  artides  of  the 
Eyre,  269 ;  control  over  presentments, 
270 ;  its  financial  side,  271 ;  its  political 
use,  27  x;  unpopularity  of,  271-272; 
cessation  of,  272 ;  influence  on  circuit 
system,  272-273;  equity  administered 
in,  448-449- 


Fact,  questions  of^  298-299. 

Fairpax,  J.,  409. 

Fairley,  5x0. 

False  Judgment,  writs  of,  ix,  74,  20X. 

Fasciculus  de  Superioritate  Maris, 

544. 
Feudalism,  meaning,  X7-X8,  179 ;  causes 

o^  X7-X8;  Anglo-Saxon,  19-24;  Nor- 
man, 24-25  ;  influence  on  officers  of  the 
courts,  247. 

FiBNNEs,  Colonel.  434. 

FiLAZER,  office  of,  247;  of  the  King's 
Bench,  258,  259. 

Finch,  Henry,  20X. 

Finch,  John  L.  K.,  4XX. 

Fitz-Petbr,  Geopprey,  37. 

Five  Members,  the,  378. 

Flambard,  36. 

Fleming,  C.J.,  x6x. 

Fleta,  77,  X96,  206,  231,  330,  352,  387, 
4x6,  4x7,  473.  628, 

Flotsam,  560. 

Flymena-pyrm,  20,  n.  8. 

Foreign  Jurisdiction  Act,  522. 

Forest  Charter,  X02. 

Forest  op  Dean,  X05. 

Forests,  definition,  94;  organization, 
95-xox ;  origins,  95  ;  justices  of,  95, 
X07;  wardens,  96,  xojr;  verderers,  96, 
X07;  foresters,  96 ;  agisters,  96;  wood- 
wards, 96-97:  rangers,  97;  courts  of, 
97*99*  107;  the  forest  law,  99,  xoo; 
grants  of  forests,  xoo ;  chases,  100 ; 
parks,  100- xoi;  warrens,  xox  ;  decay 
of,  XOX-X07  ;  unpopularity  of,  102-104  * 
encroachments  of  the  common  law, 
X04 ;  effect  of  lapse  of  the  Eyre,  ro4 ; 
attempts  to  revive,  X05;  legislation  of 
Long  Parliament,  X05;  after  Restofa- 
tion,  X06;  modem  legislation,  107. 

Foresters,  96. 

Forgery,  457. 

FoRSTEAL,  20,  n.  8. 
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FoRTBSCUB,  3ao,  331,  333,  335, 336, 342, 

4»4.  485*  491. 

F088,  336. 

Franchisb  Jurisdiction,  Saanm  period, 
X9-2Z ;  Norman  period,  aJS-ay ;  thirteenth 
century.  87;  the  Hundred  Rolls  and 
the  Quo  Warranto  enquiries,  88 ;  ami- 
promise  of  royal  chums,  89-90 ;  reasons 
for  lonff  life  of  some,  90-91 ;  main 
types  o^  9Z-94. 

Frakchisbs,  see  Courts,  Franchises. 

Frankalmoin,  339,  630. 

Frankplbdgb,  5,  X3-15,  37,  75-78. 

Fraud,  457,  466. 

Frbight,  549,  553,  556,  557. 

Friborh,  see  Frankpledge. 

Frithsokbn,  30. 

Full  Proof,  315-3x6. 

FuLLBR,  4x5. 


O 


Qamb  Laws,  xox,  107- xo8. 

Gaol  Delivbry,    commission  of,  374, 

377,639. 
Gaol  Dblivbrt,  justices  of,  551. 

Gardinbr,  4x0. 

Gbnbral  Sbssions,  see  Courts,  Quarter 

Sessions. 
Gborgb,  Duke  oi  Clarence,  561. 
Gborob,  Duke  of  Denmark,  560. 
Gbrbpa,  see  Reeve. 
Gbrvasb  Alard,  544. 
Gild  Mbrcbamt,  540,  568. 
Gladstonb,  634. 
Glanvil,  3x.  36,  34,  35,  36,  3x6,  328, 

3301  331.  337.  ^5.  636,  627 ;  his  book, 

36-37. 
Gloucbbtbr,  Statute  of,  73,  88-89,  <79* 

Glyn,  C.J.,  335. 

Gnbist,  393. 

Godwin,  Earl,  31. 

Goodrich,  4x0,  4XX. 

GovBRMOR,  the  Supreme,  of  the  Church 

of  England,  594. 

Grand  Absizb,  see  Assize,  the  Grand. 

Grand  Jury,  331-333 ;  see  Jury. 

Grand  Rbmonstrancb,  384. 

Grbat  Chartbr,  see  Magna  Carta. 

Grbat  Sbssions,  see  Wales. 

Grboory  VII.,  58X. 

Gross,  536,  537. 


H 


Habbas  Corpus,  writ  of,  57,  202-303, 

337-338.  459.  515,  556. 
Halb,  Archdeacon,  593,  6x9. 

HaLB,  MaTHBW,  X99,  SOO,  30X,  303,  3XO, 

370,  383,  395.  333,  340,  347.  348.  353. 
356.  359.  362,  366,  368,  370,  371,  373. 

375.  376.  3»i.  4<53.  464.  534.  573. 
Hallam,  361. 


Halsbury,  Lord,  375. 
Hamsocnb,  3o,  n.  8. 
Hanbb  Towns,  laws  of,  559. 
Harcourt,  L.  W.  v.,  63,  389. 
Hardwickb,  Lord,  436,  437,  466,  468, 

470. 
Hargravb,  39X. 
Hatton,  4x0,  4x1,  4x7. 
Hawardb,  503. 
Hawkins,  Sir  J.,  575. 
Hbarnshaw,  76,  X35,  X36. 
Hbath,  4x0. 

Hbir,  liability  for  d^ts,  628. 
Hbnry  I.,  4 ;  his  charter,  39. 
Hbnry  II..  4,  X5,  34,  605,  63X,  625,  630. 
Hbnry  VII.,  563. 
Hbnry  VIII.,  588,  590,  591.  59«.  593. 

594.  595.  596.  604,  605,  6x7. 
Hbraldry,   jurisdiction   over  cases  of, 

578-579. 
Hbrbsy,  6x6-6x9. 
Hbrlb,  Robbrt,  545. 
Hbrvby  op  Staunton.  X97,  235,  268. 
Hbzham,  Liberty  of,  93. 
Hidb,  33. 

High  Courts  of  Justicb,  43X. 
Holland.  C.J.,  of  a  Forest  Eyre,  X05, 

X06. 
Holland,  Lord,  376. 
Holt.  C.J.,  323,  362,  392,  393,  557. 
Holy  Roman  Empirb,  581. 
HousB  OF  Lords,  see  Courts,  HoujiC  of 

Lords. 

HOUSINO  OF  THB  CoURTS,  648-649. 

Hudson,  340,  344.  499.  5oo,  50X,  504, 

505.  506,  513.  5ax. 
Hub  and  Cry,  294;  granting  a  hue  and 

cry,  295. 
Hun.  588. 
HuNDRBD,  the,  XX ;  see  Courts,  Hundred. 

HUNDBBDIIAN,  XX. 
HUNDRBDOR,  XX,  332. 
HUSB  OR  HUSBY,  288,  459. 

Hydb,  C.J.,  342. 


I 


Idiots,  474. 

Immunitibs.  grants  of,  25. 

Impbachmbnt.  see  Courts,  House  of 
Lords ;  Straiford,  378,  383-384 ;  Mom- 
pesson,  382 ;  Buckingham,  382  ;  Danby, 
382-383;  Macclesfield,  384;  Lorat, 
384 ;  Hastings,  384 ;  Melville,  384. 

IMPRISONMBNT  by  THB  COUNCIL,  509. 

Indictmbnt,  procedure  by,  3x9, 320. 

Infangthbf.  20,  X32. 

Injunctions,  457,  458, 459, 460. 461, 462, 

463.  465.  4<^ 
Innocbnt  III.,  58X,  6x5. 

Inqubst  op  Sheriffs,  82.  3x3. 

iNQuisrrio  OF  Carolinoian  Kings,  3x2, 

)     314-315. 
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Inquisitio  per  turbaxn,  315. 

Inquisition,  the  Spani^,  620. 

Inquisitions,  special  and  general,  98. 

Inquisitory  Procedurb,  3x2-3x3,  3x5  ; 
drops  out  in  England,  3x6;  effects  of 
this  on  the  jury,  3x8. 

Instance  Jurisdiction,  549. 

Insurance,  552,  570 ;  court  for,  57X. 

Investitures,  controversy,  584. 

Itinerant  Justices,  origins,  49-5x ;  com- 
missions— ad  omnia  placita,  265-276, 
see  Eyre,  General ;  of  Trailbaston,  273- 
374;  oyer  and  terminer,  274;  gaol 
delivery,  274;  of  the  peace,  274*275; 
of  assize,  275-276 ;  the  issue  of  these 
commissions,  276-278;  the  nisi  prius 
system,  278-280;  position  of  justices  of 
assize,  280-28  x ;  relation  to  common 
law  courts,  28X-283;  effects  of  the 
circuit  S3r8tem,  283-284;  London  and 
the  circuit  system,  284-285. 

J 

James  L,  463,  5x2. 

Jenkins,  Sir  Leoline,  555,  557,  558,  566. 

Jeofails,  Statutes  of,  223. 

Jessbl,  M.R,,  350,  465. 

Jetsam,  560. 

Jeune,  Sir  F.,  624. 

Jews,  45-46. 

John,  5,  54, 62. 

Judges,  tenure  of  office,  195 ;  incomes  of, 
252-255  ;  offices  in  their  gift,  255,  258, 
259 ;  litigation  as  to  these  offices,  260- 
261 ;  victory  of  the  judges,  26x-262. 

Judicature  Acts,  638-643. 

Judicature  Commission,  634,  636,  637, 
638. 

Judicium  Dei,  see  Battle  and  Ordeal. 

Judicium  Parium,  59,  60,  6x,  62,  386, 

389. 

Jurata,  the,  326,  330-332. 

Juris  Utrum,  the,  330. 

Jurisdiction,  profits  of,  X9;  conflicting 
jurisdictions  of  the  courts,  634-635. 

Jury,  origins,  3x2-313  ;  uses  of  in  eleventh 
and  twelfth  centuries,  313-3x4;  use  of 
in  liti^tion,  3x4 ;  why  mainly  confined 
to  this  use,  3x4;  why  its  English 
development  is  peculiar,  3x4-320; 
growth  of  judicial  characteristics,  3x8- 
3x9 ;  effects  of  this,  320 ;  grand  jury, 
32X-323  ;  petty  jury— oriein  and  com- 
position of,  323-324,  challenges  to, 
324,  336-337f  number  of,  325,  crown's 
interest  in,  325,  members  of  grand 
jury  excluded,  325,  crown's  power  to 
influence,  325-326;  prisoner's  consent 
needed,  326,  peine  forte  et  dure, 
326 ;  the  assizes,  327-330 ;  the  jurata, 
330-332 ;  venue,  332 ;  how  jurors  got 
their  knowledge,  333  ;  modes  of  inform- 


ing, 334 ;  slow  growth  of  modem  wit- 
ness, 334-336;  jury  and  witnesses 
distinguished,  336*337 »  attaint — 337- 
339,  extension  of,  339-340,  punish- 
ment by,  34X,  decay,  34X-342,  statu- 
tory modification,  342,  abolition,  342 ; 
control  of  jury  by  the  court,  342-343  ; 
control  by  Council  and  Star  Chamber, 
343 ;  control  after  Restoration,  344 ; 
Bushell's  Case,  345-346;  new  trials, 
346.347 ;  discharge  of  jury,  347 ;  legal 
and  political  effects  of  the  jury,  347. 

350. 

Jury,  Coroner's,  85  ;  how  chosen,  85*86  ; 
its  historical  interest,  86. 

Jury  OP  Presentment,  12  fi.  xo,  48,  76, 
77,  78,  321.323. 

Jus  Gentium,  529,  572. 

Justice  Seat,  court  of,  99,  X04. 

Justices  op  the  Curia  Regis,  38. 

Justices  op  the  High  Court,  639. 

Justices  op  the  Peace,  rise  of,  286-288  ; 
increase  in  duties,  288 ;  number  and 
qualifications,  288-289;  wages,  289; 
tne  dedimiis  potestatem,  ^g;  their 
commission,  289.290;  how  appointed, 
290-291 ;  fixity  of  tenure  and  its  effects, 
29X-292 ;  cease  to  have  administrative 
duties,  292 ;  quarter  or  genera]  sessions, 
292-293;  petty  sessions,  293-294;  ap- 
prehension of  criminals,  29^.295  ;  pre- 
liminary enquiry  in  criminal  cases, 
295-297;  relation  to  common  law 
courts,  297 ;  to  Star  chamber,  297 ;  to 
other  government  departments,  298. 

Justiciar,  35,  36-37,  43. 

Justitibs,  writ  of,  73,  X88-X89. 


K 


Keble,  433. 

Kerry,  444,  469. 

King,  the,  office  of,  33-34;  presence  in 
Curia  Regis,  34*35 ;  control  over  com- 
mon law  courts,  X94. 

King's  Coroner  and  Attornby,  263. 

King's  Peace,  72. 

Kino's  Remembrancer,  263. 

KiRKE,  577. 

KiRKHAM,  M.R.,  406. 


Labourers,  ordinance  of,  288;  justices 
of,  288. 

LiBSio  FiDBi,  456,  62X. 

Lagan,  560. 

Lambard,  288,  289,  294,  295,  297,  343, 
396,  4x3,  496,  499i  507. 

Lancaster,  county  of,  created  a  county 
Palatine,  1x4;  courts  of,  X14;  close 
connexion  with  crown,  XX5;  court  of 
Chancery,    xx6-xx7;   court   of   Pleas, 
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II6-II7,  639:  conrt  of  Appeal  in 
Chancery,  xi6,  643. 

Lancastbr,  Duchy  of,  xz5-zz6;  organ- 
ixadon  of«  zi6 ;  court  of  Duchy  Cham- 
ber, 116-117,  515. 

Lanb,  Sir  R.,  378,  4x1. 

Lanframc,  36. 

Lapslby,  zio,  iia,  X13. 

LATmAT,  writ  of,  aao-aaa;  issue  into 
\Vales,  X30. 

Laud,  608,  6x0,  6zi. 

Law  and  Equity,  distinction  between, 
446 ;  fusion  of,  637,  640. 

Law  Merchant,  character  of,  536,  543 ; 
development  in  England,  530;  local 
courts  of,  530-543 ;  absorption  into 
common  law,  56^^573. 

Law  Wagbr,  see  Compurgation. 

Lba,  3Z0. 

Lbadam,  4z6,  509. 

Lbbt,  see  Courts,  Franchise. 

Lboacibs,  466. 

LbOBS  EdWARDI  CONPB88ORI8,  3  N.  z. 

Lbobs  Hbnricx  Przmi,  3  «.  i,  4,  9,  zo, 

zz,  za,  Z9,  ao,  aa,  25. 
Lboitimation,  6aa. 
Lbicbstbr,  Earl  of,  505. 
Lbnthall,  M.R.,  433,  434. 
Lbo  in.,  58Z. 
Lbwis,  Dr.,  Z5a,  Z55,  Z58. 
Lbs  Tbrrjb,  60-62. 

LiBBRATB,  writ  of,  43. 

LiBRi  Fbndorum,  5^. 
LiMcoLN,  Statute  of,  66. 
LisLB,  Major,  433,  434. 

LiTTLBTON,  Z82,  387. 

LiVBRpooL,  court  of  Passage,  151. 
London,  application  of  circuit  system  to, 

284-385. 
Long  Parliambnt,  463. 
Lord  Kbbpbr,  office  of,  4x0. 
Lord-Lirutbnant,  67,  290,  «.  4,  29Z, 

292. 
Lords  op  Appbal  in  Ordinary,  642, 

644,645. 
Lords  Justicbs,  642. 
Lords  Justicbs  in  Chancbry,  443,  444. 
Lords  Ordainbrs,  481. 
Lords  Spiritual,  their  position,  357-358. 
Lostwithibl,  531. 
Loughborough,  Lord»  436. 
Louis  XII.,  563. 
Lovat,  Lord,  384. 
LovBLACB,  Serjeant,  513. 
Lubeck,  sea  laws  of,  537. 
Lucy,  Richard  db,  36. 
Lunacy,  jurisdiction  in,  473-476 ;  distinct 

from  equitable  jurisdiction,    475-476, 

6*3. 
Lunatics,  474. 
Luttbrbll,  579. 
Lyndwood,  582, 6z6, 626,  629. 

LyTTLBTON,  4ZZ. 


M 


Macaulay,  Lord,  598. 

Macclbspibld,  Lord,  436,  439,  440. 

Madox,  27,  58.  233,  239. 

Magistratbs,  see  Justices  of  the  Peace, 
and  Borougha. 

Magna  Carta,  5,  386,  464,  487,  5x5,    / 

628;    historical   importance,    54,   63;  rL 

connexion  with  writ  of  Habc»s  Corpus,  ^ 

228 ;  f  x2, 55 ;  f  X4, 55 ;  §  X7,  56;  §  x8, 

56;  §  Mf  57.  72t  76;  §  a7,  626,  627; 

§34.  58-59;  §  36.  57;  §  38.  300;  §  39, 

59-63;  §40.57-5«;  f4a.76;  §§47.48» 
X02. 

Maintbnancb,  proceedings   for,    taken 

against  witnesses,  335. 
Maitland,  XX,  X7,  X9,  ax,  47,  53,  6x,  66, 

79»  83.  9Xf  X47.  177.  209,  2x3.  27X,  286, 

303.  304.  312.  313. 

Majority  principle,  the,  xx. 

Malynbb,  570. 

Man,  Isle  op,  520,  521,  522. 

Manbriola,  30. 

Manchbstbr,  court  leet  of,  X36;  stipendi- 
ary magistrate  in,  X48. 

Mandamus,  writ  o^  329. 

Manor,  original  meaning,  24 ;  in  Anglo« 
Saxon  times,  33-34;  after  Conquest, 
28-30;  types  of,  38-39;  lord  of,  39; 
the  usual  type,  30;  acquires  a  new 
meaning,  ^^-65,  179- x8o ;  connotes 
jurisdiction,  x8o-x8x;  the  customary 
manor,  X83-X84 ;  see  Courts,  Manorial. 

Mansfield,   Lord,  335,  339,  343,  467, 

558.  564.  565f  572. 
Manwood,  C.B.,  94,  96,  99,  xoo,  xox, 

X04.  505« 
Mapbs,  Walter  db,  34,  636. 

Marchers  Lords,  origins,  xx7-xx8; 
position  of,  xx8,  X30-X3x;  custom  of 
the  Marches,  xax ;  their  opposition  to 
the  crown,  X33 ;  Henry  VIII.*s  legisla- 
tion, X2a-i24. 

Maritime  Law,  medieval  codes,  526- 
528 ;  relation  to  commercial  law,  539- 
530 ;  see  Courts,  Maritime. 

Marius,  570. 

Market  Overt,  569. 

Marlborough,  Statute  c^,  73,  79,  X77, 
X78. 

Marriage,  jurisdiction  over  questions  c^, 
631;  the  ecclesiastical  and  the  common 
law,  633. 

Marsden,  55 z,  563. 

Marshal,  the,  35. 

Marshal  op  the  Marshalsba,  az9, 220. 

Marshalsea  Court,  see  Courts,  Steward 
and  Marshal. 

Martyn,  Henry,  554. 

Martyr,  Peter,  594. 

Master  op  the  Rolls,  493,  639,  642; 
appointed  by  crown,  4x7;    origin  oif 
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office,  4I8-4X9;  growth  of  judicial 
duties,  4x9-420 ;  controversy  ais  to  his 
position,  420-421;  nineteenth  centuty 
changes,  443-444- 
Mastbrs  in  Chamcbry,  mediseval  de- 
velopment, 4x6-4x7 ;  appointment,  4x7, 
444 ;  duties,  4x7-4x8 ;  office  regarded  as 

Koperty,  434-425 ;  dilatory  proceedings 
fore,  4ai6;  references  to,  427;  con- 
trol of  money  in  court,  ^o;  abuses  in 
offices  of,  441-442 ;  abolition  of,  444. 
Masters  in  trb  Common  Law  Courts, 
f  262-263. 

Masters    Extraordinary,   4x7,   418; 

sdx>lition  of,  445. 
Masters  in  Lunacy,  476. 
Masters  op  Requests,  see  Requests. 
,  Masters  of  tub  Supreme  Court,  445. 
j^t''   Maulb,J.,6^ 
'    May,  Erskine,  393. 

Mayor's  Court,  London,  X5X,  532. 

McIlwainb,  6x. 

McKechnib,  59. 

Medial  Judgment,  299,  30X. 

Melvuxb,  Lord,  380,  384. 

Memorandum  in  Error,  245. 

Mentz,  Council  of,  627. 

Merchant,  the  Law,  see  Law  Merchant. 

Merchants,  alien,  405. 

Mercun  Law,  3,  4. 

MlDDLBSEK,  Bill  Of^  220-222. 

Middlesex,  new  county  courts  for,  X9X. 

MiDDLBSBX,  trial  of  cases  in,  642. 

Military  Law,  administeied  by  Con- 
stable and  Marshal,  572;  codes  of 
seventeenth  century,  577 ;  modem,  577. 

Ministerial  Responsibility,  5x6. 

Mirror  of  Justices,  326-327. 

Mistake,  ^57,  466. 

Mitchell,  528. 

Modus  tenendi  Paruamentum,  388. 

MoLLOY,  570. 

MOMPBSSON,  382. 
MONSTRANS  DB  DROIT,  452. 

MoNTForr,  Simon  db,  48a 

More,  Sir  Thomas,  409,  410,  460. 

Morris,  7. 

Mortgages,  458,  466. 

MouNTAGUE,  CJ.,  247. 

Municipal  Corporations  Act,  532, 568. 

Murder  Fine,  xx,  X5,  70. 

Mutiny  Acts,  577. 

N 

Naval  Prize  Act,  565. 

Ne  Exeat  Regno,  writ  of,  23a 

Neootuble  Instruments,  544. 

Neutrals,  562. 

New  Forest,  xo6. 

New  Learning,  588. 

New  Monarchy,  405. 

New  Returna  Brbvium,  430. 


New  Trul,  282, 643. 

Newcastle,  court  0^  53 x. 

Nisi  Prius  System,  the  tenn,  278 ;  origin 
of^  278 ;  extension  of^  279 ;  applicatloQ 
to  court  of  Exchequer,  279;  effects 
of,  280;  relation  to  common  law 
courts,  28X-283. 

Nominated  Parlumbnt,  the,  430,  431, 

433. 
Norburib,  427. 

Norman  Conquest,  effects  of,  24,  29. 

North,  Francis,  22  x,  222,  435. 

North,  Roger,  xo6,  x86,  4x1,  465. 

Northampton,  Assise  of;  see  Assise. 

Northampton,  Statute  of;  273. 

Nottingham,  Lord,  4x0,  4x2,  467. 

Novel  Disseisin,  Assise  of;  see  Assize. 


Odio  bt  Atia,  writ  of;  57. 

Offices,  property  in,  19,  247-248,  425, 

439-441. 
Official,  of  the  bishop,  599. 

Official  Principal,  6ox,  602. 

Officul  Staffs  of  Common  Law 
Courts,  246-264 ;  offices  regarded  as 
property,  247-248;  reasons  for  long 
life  of  this  idea,  248-25X  ;  sale  of;  250- 
25X ;  in  gift  of  chief  Justioes,  255 ;  paid 
by  fees,  255-256;  the  hieruchy  of 
officials,  257 ;  sinecure  offices,  257-258 ; 
dealings  with,  258, 259-26X  ;  nineteenth 
century  reforms,  262-264,  647-648. 

Oleron,  laws  of;  527,  528,  559. 

Ordeal,  60,  3x0;  widely  used,  3x0;  de- 
cay, 3XO-3XX  ;  abolition  of;  3xx,  323. 

Orders  in  Council,  566,  567. 

Ordinary  Jurisdiction  of  the  Chan- 
cery, 45a 

Orton  Key,  547. 

OswAi«D,  Kinff,  20 ;  bishop,  2X. 

Othobon,  626. 

Oxford,  Provisions  of,  398,  480. 

Oyer  and  Terminer,  commisston  of, 
274,  277,  639 ;  justices  of,  551. 


Padstow,  53X. 

Palace  Court,  see  Courts,  Palace. 

Palatinates,  26,  X09;  see  Chester, 
Durham,  Lancaster,  Lords  Marchen, 
Wales. 

Palgrave,  508,  635. 

Park,  a,  xoo-xox. 

Parker,  C.J.,  522. 

Parliament,  477,  478,  486;  effect  of 
powth  of  on  jury,  3x4 ;  original  mean- 
mg  o^  352 ;  opposition  to  £e  Council, 
487-489;  recognition  of  ConndTs 
jurisdiction,  489-490. 

Parning,  J.,  325. 
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Partnership,  459,  466.^ 

Patbrson,  J.,  175. 

Pavblby,  John,  545. 

PxACB,  commission  of  the,  274-275. 

Pbculiars,  600. 

Pbbl,  Sir  RoBBRT,  147. 

Pbbragb,  the,  357-35**. 

Pbbragb  Casbs,  391-392. 

Pbbrs,  trial  by,  60,  357,  358,  386-390. 

Pbmbrokb,  Liberty  of,  92,  xx8. 

Pbnaltibb,  457-458,  466. 

P»PV8,  557. 

Pbrdono,  writ  of,  43. 

Pbrpbtuitibs,  rale  against,  465. 

Pbrrbrs,  Alxcb,  378. 

Pbtition  of  Right,  a,  452. 

Pbtition  of  Rxomt,  the,  576,  578. 

Pbtitions  to  Parlumbnt,  354-355*  359* 

Pbtty  Jury,  323-327. 

Pbtty  SB88XON8,  see  Courts,  Petty  Ses- 

■ions. 
PiKB,  L.O..  243,  273,  274. 
Pilgrimaob  of  Oracb,  503. 
PiPB  Rolls,  49. 
Piracy,  533,  535,  550,  551,  563. 
Plbas  of  thb  Crown,  57. 
Plowdbn,  5x3. 
Pollard,  Professor,  524. 

PONB,  writ  of,  73,  178,  200. 

PooLB,  Dr.,  42,  43. 

PopB,  the,  head  of  the  church,  58X-582 ; 
control  of  canon  law,  582-583;  uni- 
versal Ordinsry,  583;  legislator  and 
jndge,  583,  603;  relations  with  king, 

587-58«. 
P088B  Comitatus,  68. 

POSTBA,  263,  2ftX-282. 
POWBRS  OF  ApPOINTMBNT,  466. 

Pracxpb,  writ  of,  58,  X78. 

Prsmumirb,  Statute  of,  46X,  462,  463, 

585,  586,  603. 
Prarooativa     Regis,    the    so-called 

statute,  473. 
Prsrogativb  Writs,  226-227,  297. 
Prbsbntmbnt,  jury  of,  see  Gnmd  Jury. 

PRBSIDBNT  OP  THB  PrOBATB  DiVORCB 

AND  Admiralty  Division,  642. 
Prisonbrs'  Counsel  Act,  297,  326. 
Prisot,  C.J.,  372. 
Privilbgb  of  Parliament,  its  relation 

to  the  law,  392-394- 
Privileges  op  the  House  of  Lords, 

391-392. 
Privy  Seal,  Keeper  of,  483, 484, 493, 509. 

Privy  Seal,  Letters  of,  489. 

Prize,  56X  ;  see  Couru,  Admiralty. 

Pro  Camera  Stellata,  the  Statute,  493- 

495.  5".  5x3.  515.        ,. 

Probate,  origin  of  ecclesiastical  jurisdic- 
tion, 625-626. 

Probate  and  Divorce  Court,  524,  639. 

Probate,  Divorce,  AND  Admiralty  Divi- 
sion, 640. 


Procedure,  common  law,  645 ;  equity, 

645,  646 ;  nineteenth  century  reiorms, 

646-647 ;  result,  647. 
Proclamations,  Staitute  of,  493. 
Prohibition,  writ  of,  70,  202,  228-229, 

464,  465,  512,  553,  564. 
Proof,  old   modes   oi,    299-300;   their 

rationale,  3XX-312. 
Prorogation  of  Parliament,  effect  on 

pending  cases,  37X ;  modem  law,  644. 
Prothonotaries,  258-259,  26a 
Provincial  Constitutions,  582,  583. 
Provisors,  Sutute  of,  585,  586. 
Prynne,  366,  374,  556.  558. 
Public  Worship  Regulation  Act,  6x3. 
Puckering,  L.K.,  410. 
Purlieus,  97. 


Quadripartibus,  3,  fl.  I. 

QUARE  ClAUSUM  FrEGIT,  writ  of;  221-222. 

QuiBUSDAM  Cbrtis  db  Causis,  writ  of, 

485, 486, 489. 

Quo  Warranto  Enquiries,  64,  88. 
Quo  Warranto,  writ  of,  88,  89,  x8o,  x8x, 

229, 230, 268 ;  information  in  nature  of, 

230. 
Quo  Minus,  writ  of,  240. 
Quorum,  the,  in  commission  of  assise, 

280-28X ;  in  commission  of  the  peace, 

290. 


R 


RagbmaNi  Statute  of,  273. 

Ramsey,  Abbot  of,  537. 

Rangers,  97. 

RAimoALL,  Dr.,  170,  X72,  X73,  X74. 

Real  Actions,  645. 

Receivers  of  Petitions,  359. 

Recognisances,  452. 

Record,  the  formal,  3x7. 

Recordari  Facias,  writ  of,  73,  fi.  7, 178, 

20X. 
Recorder,  the,  X45. 

Red  Book  of  Bristol,  527, 529, 53X,  537. 
Rbbve,  roval,  6 ;  of  the  hundred,  xx. 
Rbgard,  the,  98. 
Rege  Inconsulto,  writ  of,  194. 
Reqistrarsof  thb  Court  of  Chancery, 

426,  428 ;  abuses  in  offices  of,  441-442. 
Rehearings,  in  die  court  of  Chancery, 

438 ;  appeal  by  way  of,  643. 
Rbqubsts,  the  court  of,  187,  x88;   see 

Courts,  Requests. 
Requests,  couru  of,  X90,  X9X. 
Requests,  masters  of^  4x3-4x4,  4x6,  496. 

RUSTITUTION  OF  CONJUGAL  RiOHTS,  622. 

Restraint  on  Alienation,  465,  4G6. 
Returnus  Brevium,  X32,  X34. 
Review,  bills  of,  ^36;  commission  of, 
604. 
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RHODIAN8,  laws  of,  559. 

Rich,  L.C.,  410,  4x1. 

Richard  I.,  Ordinance  of  1x94,  50. 

Richard,  Bishop  of  London,  36. 

Richardson,  Serjeant,  513. 

RooBR,  Bishop  of  Salisbury,  36,  39, 43. 

RoKBBY,  Thomas,  255. 

Rolls,  C.J.,  225. 

Rolls  op  thb  Curia  Rbois,  48,  52-53. 

Round,  H.,  327. 

Royal  Courts  of  Justice,  648. 

Royal  Suprbmacy,  the,  Henry  VII. *s 
idea  of,  588,  589,  590,  591-592  ;  Eliza- 
beth's idea  of,  594;  later  limitations, 

597« 


Sac,  20,  X32. 

St.  Ivbs,  537. 

Saladin  Tithb,  Ordinance  of  the,  39, 

3x3. 
Sale  of  Goods,  569. 
Salford,  court  of  the  hundred  of,  134, 

151. 
Salisbury,  John  of,  626. 

Salvaob,  55a,  559. 

Sanctuary,  585. 

Saundbrs,  C.B.,  236. 

ScACCARiUM,  see  Exchequer. 

Scandinavian  Nations,  jury  in,  3x3. 

SciRB  Facias,  writ  of,  2x4,  452. 

ScuTAOB,  55. 

Sbal,  Great,  396-397;  see  Chancellor, 
and  Courts,  Chancery. 

Sbal,  Privy,  40X,  407-408;  Lord  Privy 
Seal,  4x2,  415. 

Secondaries,  260. 

Sect  A,  suit  of  court,  xo ;  freedom  from 
suit,  27 ;  of  a  plantiff,  3oo-30x. 

Seorave,  Nicolas  de,  378. 

Selden,  366,  375,  378, 379. 4<^.  625, 626, 
627,  628. 

Serjeants  at  Law,  X97. 

Sext,  582,  fi.  I,  583. 

Shaftesbury,  Lord,  41  x. 

Shepherd,  Wiluam,  430, 432. 

Sheriff,  6,  7,  8,  33,  43 ;  early  position, 
65-66 ;  decline  of,  66,  67-68 ;  how  ap- 
pointed, 66-67 ;  tenure  of  office,  67 ; 
remaining  duties,  68 ;  acting  as  itiner- 
ant justice,  50,  7X. 

Ships,  suits  against,  556,  557. 

Shire,  see  County. 

Shrewsbury,  county  palatine  of;  XX7. 

Shuts,  Robert,  236. 

SiEOB,  state  of,  578. 

Snc  Articles,  Statute  of,  593,  6x8. 

Sluys,  battle  of,  545. 

Smith,  Sir  Thomas,  272,  335,  342,  343, 

^  344.  496,  499f  575- 
Soc,  20,  X32. 
Soke,  22. 


SoMBRS,  Lord,  244. 

South  Sea  Bubblb,  440. 

SouTHWOLD,  560. 

Special  Verdicts,  282. 

Specific  Performance,  457,  458,  466. 

Specific  Relief,  456-457. 

Spbnce,  Georqe,  428. 

Spencer,  Earl,  377. 

Standish,  588. 

Stannaries,  organisation  of  the  mtniiig 
industry,  X5X-X53 ;  royal  rights  in,  153  ; 
English  mining  communities,  153  ;  de- 
finition of  term  **  stannaries,**  153-154 ; 
John's  Charter,  X54;  later  charters, 
155 ;  the  privileges  of  the  miners,  156 ; 
the  courts,  X56-X58;  the  Parliameots, 
X58-X59;  disputes  as  to  jurisdiction,  X59- 
X62;  disuse  of  Stewsras*  courts,  163- 
X64;  Vice-warden*s  court  takes  th^ 
place,  X64 ;  statutory  settlement,  164  ; 
abolition  of  courts  of,  165 ;  Lord 
Warden  of,  643. 

Staple,  Statute  of  the,  529,  54a ;  ooorts 
of,  see  Courts,  Staple. 

Star     Chamber,     see     Courts,     Star 
Chamber. 

Starra,  45,  496. 

Statute  of  Frauds,  569. 

Statutes,  Merchant  aiui  Staple,  458. 

Staunford,  45X,  474. 

Staunton,  J.,  532. 

Stephen,  4,  39. 

Stephen,  J.,  xo8,  327,  348,  620. 

Stepney  and  Hackney,  court  c^  record 
for,  X89. 

Steward,  the  Lord  High,  60,  379,  383, 
388,  389 ;  his  court,  389,  390. 

Steward  of  the  Household,  483. 

Stipendiary  maqistratbs,  in  boroughs, 
see  Boroughs ;  in  populous  areas,  148. 

Stonore,  C.J.,  224. 

Stowbll,  Lord,  562,  565. 

Stratford,  Archbishop,  626. 

Stubbs,  6,  69. 

Subpcbna,  writ  of,  24X,  423-424,  485,  486, 

489. 
Suit  of  court,  see  Sects. 
Suits  in  equity,  426. 
Suitors,  xo,  x2,  59. 
SuPERSBiMAS,  writ  of^  553. 
Supremacy,  Elixabeth's  Statute  0^,594, 

596,  606,  6x0,  6xx,  6x8. 
Suretyship,  459,  466. 
Survivorship,  570. 
SwANiMOTB,  court  of,  97, 98, 100. 


Tackino,  466. 
Talbot,  L.C,  437. 
Tales,  332,  n.  8. 
Tallaob,  27. 

TaXINO  fiiUSTERS,  444. 

Team,  20,  X32. 


INDEX 


705 


Tbnurb,  conception  of,  17,  23,  24-25; 

jnriidiction  dependent  on,  25-26,  176- 

179. 
Thanbs    or   Thbgns,    9,    22 ;    twelve 

senior,  12. 
TiTHWO,  5.  13.  76.  77,  78. 

TlTHINGM AN,  I3. 

Toll,  20,  132. 

T0L8BY,  court  of  Bristol,  151. 

ToLT,  writ  oU  73, 178. 

TORTURB,  488,  505. 

Tout,  Professor,  395. 
TowAGB,  559. 

Township,  see  ViU ;  the  four  neighbour- 
ing, 85,  323. 
TouRN,  see  Courts,  Toum. 
Trailbaston,  commissioners  of,  273-274. 
Trani,  laws  of,  528. 
Travbrbbs  of  oppicb,  452. 
Trbason,  Edward  III.'s  Statute  of,  377. 
Treasurbr,  the,  35,  43,  44,  483.  484, 

493.  509.  639. 
Treaty  makino  Prbrooatxvb,  567. 

Trbby,  C.J.,  571. 

Trbbpass,  action  of,  331. 

Trial,  ancient  and  modem  conception 

of,  299. 

Trinity  Housb,  530,  546. 

Trinoda  Nbcbssitas,  19. 

Trusts,  see  Uses. 

Turner,  G.  J.,  233,  277. 

TwiBs,  Travbrb,  529. 

U 

Ultra  Mare,  writs  of,  36. 

Undbr-Shbripp,  68. 

Undub  Influence,  466. 

Uniformity,  Elisabeth's  Statute  of,  594, 
596,606. 

Uniformity  of  Process  Act,  222,  240. 

Universities,  growth  of  Oxford  and 
Cambridge,  z65-i66;  Oxford,  founda- 
tion, 166;  its  Chancellor,  167 ;  escapes 
from  Episcopal  control,  167 ;  growth  of 
secular  jurisdiction,  167-169;  the  uni- 
versity charters,  168-169 ;  Jurisdiction 
of  the  Chancellor's  court,  169, 171-173 ; 
its  procedure  and  constitution,  170; 
appeals  from,  170;  court  of  the 
Steward,  170,  173;  court  of  the 
coroner,  171,  173 ;  court  of  the  clerks 
of  the  market,  171,  173  ;  modern 
changes,  173;  Camhridg$,  foundation, 
174 ;  the  Chancellor's  court,  174 ;  ap- 
peals from,  175 ;  court  of  the  Steward, 
175 ;  court  of  the  clerk  of  the  market, 
175 ;  court  for  Stourbridge  fair,  175 ; 
Cambridge  Award  Act,  175-176. 

Univbrsitibs  Committbr,  524. 

Upper  Bench,  429,  430. 

Uses  and  Trusts,  454-455*  459»  4^? 
Statute  of  uses,  455 ;  married  woman's 
separate  use,  465,  466. 
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Usher,  Professor,  609. 
Utpanothbf,  20,  X32. 


Vauqhan,  C.J.,  129,  201,  203,  333,  336, 

340.  344*  345.  346,  347,  374- 
Vendor's  Lien,  466. 
Venire  Facias,  de  novo,  2x8;  writ  of, 

331. 
Venue,  406. 

Verdbrbrs,  96,  X07. 

Vicar-General,  592,  602. 

Vicb-Admirals,  561. 

Vice-chancellors,  439,  442,  443,  444, 

445- 
Vice- Warden  of  thb  Stannaries,  156, 

157, 158. 159.  163. 164,  X65. 
View  of  Frankpledge,  see  Frankpledge. 
ViLL,  the,  5,  13,  14. 
Villeins,  29. 
Vinooradopf,  Professor,  8,  23,  25,  28, 

30. 


W 


Wages,  mariners',  555,  556,  557. 

Wales,  before  1284, 1x7-118;  Statute  of, 
X18-X19;  justices  of,  X19,  x2o;  inde- 
pendent of  courts  of  common  law, 
X2o;  Henry  VIII.'s  legislation,  X22- 
123;  union  of  England  and  Wales, 
X23 ;  reorganization  of  the  government, 
X23-124  ;  courts  of  Great  Sessions,  124, 
X25 ;  their  relation  to  the  common  law 
courts,  X28-13X ;  their  anomalous  posi- 
tion, X3X ;  abolition,  X3X-X32;  Council 
of;  X24,  X25,  X26-128,  X89, 502-503, 507, 

515. 
Walter  Hubert,  36,  37,  38.  43. 

Waltham,  John  de,  485,  n.  9. 

Warden,  Lord,  of  the  Cinque  Ports,  53X, 

532,  560 ;  of  the  Stannaries,  X56, 159, 

X64. 
Wardens  of  the  Forests,  96,  X07 ;  of 

the  Marches,  92. 
Wardships,  5x. 
Warham,  Archbishop,  589. 
Warren,  a,  xox. 
Waste,  bills  to  prevent,  458 ;  equitable, 

466. 
Webb,  Sidney,  141,  X42,  144,  X46. 
Wer,  22. 

West  Saxon  Law,  3,  4. 
Whitb  Book  op  London,  529. 
Whitelocke  Bulstrode,  433, 434,  554. 
Whitelocke,  James,  126,  X&5,  254. 
Wicklif,  6x6. 
Widdrinoton,  433,  434. 
William  L,  law  as  to  frankpledge,  X4; 

Edition    as  king,   x6;    enactment  of 
ws  by,  39. 
Williams,  Bishop,  4x1,  4x2. 
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WiLLBS,  J.,  281. 

W1NCHB8TBR,  Statute  of;  70,  287,  294. 
WiRRAi/,  court  of  the  hundred  of,  134. 
W18BY,  laws  of,  507,  528,  529,  559. 
WxTAN,  7,  9. 15,  16,  32,  33. 

WiTB,  22. 

W1TNB8SBS,  testimony  of,  334 ;  to  deeds 
summoned  with  jury,  334 ;  for  accused 
persons,  325-326. 

WxTNBSSBS,  trial  by,  character  of^  302- 
303 ;  thirteenth  century  development, 
303-304 ;  cessation  of  the  development 
off  304 ;  effect  on  development  of  jury, 
304 ;  surviving  instances  of,  304-305. 

WoLSBY,  III,  410,  412,  413,  4x9.  460, 
588. 

Woodwards,  96-97. 

Wray,  C.J.,  290. 

Wrbck,  560. 


INDEX  /  ?  o 

Wriothbslby,  4Z0,  4XX*/ 

Writs,  judicial,  39(3  n.  € ;  on  the  case, 

398 ;    original*    396,    397^  ^9^*    400 ; 

Register  of,  398 ;  royal,  ;[^V47« 
Writs  op   Subpcbna,  treatise  00,   460, 

462. 


Yarmouth,  530,  560. 
Yblvbrton,  J.  A.,  5x0. 
York,  Archbishop  of,  483. 
York,  Duke  of;  485. 


ZoucH,  558. 
ZoucHB,  Lord,  126. 
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